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ThHe Claim

To the Commiffioners for carrying into effell the Sixth Article of the Treaty
of Amity, Commerce, and Navigation, between his Britannic Maje/ly
and the United States of America.

The Memorial of the Right Reverend Charles Inglis, D. D. BﬂwquNofva Scotia,

RESPECTFULLY SHEWETH,

THAT he is and ever has been from his birth a fubject of his Britannic
Majefty : That on the fecond day of May, one thoufand feven hundred and feventy-
five, Hezekiah Mills, a citizen of the United States, was juftly indebted to him in
the fum of three hundred pounds lawful money of New-York, for the payment
whereof with intereft from the date, he did on that day duly feal and deliver his
bond in the penal fum of fix hundred pounds like money. That on the fixth day of
June 1776, Nathan Barlow, a citizen of the United States, was indebted to him
in the fum of one thoufand pounds like money, for the payment whercof, with
lawful interelt from the firft day of September then pext, he did duly feal and
deliver three feveral bonds, in feveral penalties, amounting to the fum of two thou-
fand pounds——That the full payment of the faid fums was amply fecured by legal
mortgages upon fufficient real eftates in the State of New-York. The original bonds
and mortgages will be produced, delivered, or affigned as the board fhall dire&.

Your memorialift further fhews, that by an a& of affembly of the State of New-
York, paffed 22d November 1779, he was ip/o facto attainted for adhering to the
king of Great Britain, and all his eftate real and perfonal was declared to be for-
feited to and vefted in the people of the faid State. v
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Your memorialift further fhews, that he or any perfon to for his ufe and benefit has
never received any part of faid debts or intereft, but that by virtue of another act
of the faid State, pafled in May 1784, commiffioners were appointed to receive,
and if occafion, to fue for and recover the fame for the ufe of the State.

Your memorialift further fhews, that under the diredtions of the faid a&, and
fundry other laws of the faid State allowing dedu&ions of intereft, and longer time of
payment to the debtors, the faid Hezekiah Mills did on the 24th day of May 1785,
pay into the treafury, three hundred and twenty-two pounds three fhillings, in public
fecurities in difcharge of the bond and mortgage due from him to your memortalift ;
and that on the 27th November 1789, the faid Nathan Barlow did pay into the faid
treafury the fum of one thoufand three hundred and ninety-nine pounds fourteen

fhillings and ten-pence half-penny, in difcharge of the bonds and mortgages due
from him to you memorialift.

Your memorialift further fhews, that by an a& pafled the 27th November 14785,
the clerks of the refpetive cities and counties in the State of New-York are directed
to cancel the records of the mortgages made and executed to perfons whofe eftates
were forfeited, on a certificate from the treafurer of the State that payment had
been made as above, which it is declared fhall operate as a full and abfolute bar to
fuch mortgages—although the original mortgages remain in the hands of the mort-
gagees.

In as much therefore as your memorialift cannot now, in the ordinary courfe of
judicial proceedings actually recover his faid debts, as his {ecurity has been impaired by
a law paffed fince the peace, cancelling his mortgages and difcharging the lien he had
upon the mortgaged premifes, as no law can conftitutionally be made again to
charge them, and as no procefs canbe had againft the State for the recovery of the
fum paid into the treafury, he prays there may be awarded to him as well the fum
of one thoufand three hundred pounds York money, equalto Sterling
money of Great Britain, as intereft thercon from the refpective times the feveral fums
bear intereft at the rate of {ix per cent. per annum.

Wm. MOORE SMITH,

General agent for claimants.

Philadelphia, Feb. 28, 1798.

PAPERS ACCOMPANYING THIS MEMORIAL.

A. Theaffidavit of the claimant together with copies of the bonds of Hezekial
Nathan Barlow.

B. Certificate ofqthe payments into the treafury of New-York,

The laws of New-York are ready to be produced if neceffary.
To
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To the Commiffioners for carrying into cffelt the Sixth Articlke of the Treaty of

Amity, Commerce, and Navigation, concluded between his Britannic

Majefly and the United States of Americay on the 19th November, 1794.

The Anfwer of the United States by their Agent, to the Memorial of the Right
B Reverend Charles Inglis.

THAT the claimant is a Britifh fubje¢t within the meaning of the treaty
of peace, is a faét which the agent for the United States cannot admit. To have
entitled the claimant to the expe&ation of this admiffion; a fair and candid flate-
ment of facts ought to have been made. The fituation of the claimant before and
at the war, the circumftances under which he left the State of New-York, and the
time when he claimed the protection of the Britith government_ fhould have been
part of his memorial. If the proofs offered are to be relied on, it may be reafona.
bly inferred from one of them (the a& of the State of New-York whichattainted him
and forfeited his preperty) thathe was a citizen or inhabitant of that State, and it
will require fatisfactory evidence to prove the inference untrue. The queftion to
which nation the claimant belonged cannot now be difcuffed, as there are no facts
to reafon on, that muft be referved, until he fhall attempt to fhew his right as a
Britith fubje&, and in that chara&er afk for compenfation under the fixth article of
the treaty of 1794

The aé@ of the State of New-York, paffed the z2d of O&ober, 1779, by name
attainted the claimant of the offence, of adhering to the enemies of the State, and
for that offence confifcated all his real and perfonal eftate, and declared it to be
forfeited to and vefted in the people of the State. This ac was a complete and abfo-
lute confifcation of the debts of the claimant and on the paffage of it, the State was
ipfo fadlo poflefled of them. It divefted the claimant of all intereft or pretext to the
debts, and every right exercifed by the State over them after the forfeiture, wasan
exercife of ownerthip. The State was the creditor and Hezekiah Mills, and Nathan
Barlow were the debtors, and the State could offer terms of payment, or abfolutely
releafe or difcharge the debts forever.

The confifcation of the debts of the reverend Charles Inglis, was by this a&
abfolute and complete.

1t has been fatisfacorily proved in the anfwer on the part of the United State, to
to the claim of Putnam’s executors, to which the agent for the United States, begs
leave to call the attention of the board in their confideration of this claim ; that where
confifcations arc complete on the return of peace debts of themfelves do not revive,
but that an exprefs ftipulation is neceffary to reinftate them, and that no {tipulation
was made in the treaty of peace for debts, the confifcation of which was complete
and abfolute. The debts of the claimant by an a& of the legiflature of New-York
were coofifcated, and the treaty of peace did pot revive them, he can therefore have
no
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no pretext to afk for compenfation for them from the United States ; And further if
heis 2 royalift or refugee, as the agent for the United States believes, and exprefs-
ly charges, the recommendatory words of the fifth article of the treaty of .peace,
fhew his cafe was not provided for, but left to the juftice of the State if they deemed
him a fit object of attention or recompenfe.

The agent for the United States fubmits, that the claimant has not availed himfelf,
as he ought to have done, of the ordinary courfe of judicial proceedings to recover
his debts. It appears that all the original evidences of the debts remained in his
pofleffion unaltered.  There could be no reafon why hedid not proceed at law to
recover thefe debts, when he could legally prove every thing neceflary to fuftain
fuitson them in the firft inftance. Had the claimant confidered his right good at
law, a remedy always remained open to him for redrefs in the State courts, and fince
the 4th April 1790, in the courts of the United States for the diftrict of New-York.
In thofe courts jultice has been uniformly rendered with great impartiality. The
claimant would have cxperienced a fair and reafonable interpretation of the treaty,
and whatever rights he had under that inftrument they would have been regarded and
protected.

The agent for the United States further obferves, that if the payments by Mills
and Barlow into the treafury of New-York of thofe debts were, contrary to the
treaty of peace, thofe payments were illegal and void, Mills and Barlow are yet
debtors haviag paid the debts to perfons unauthorized to receive them. If there
was no authority in the State to receive the debts, and the right of a&ion exifted
from the treaty of peace, it was incumbsnt on the claimant to-have fued for thefe
debte.  If thofe payments were lawful as to the debtor, and difcharged him, the
State muft be confidered as having received the debt of the claimant to his ufe, and
liuble to be fued for the money fo received.

Until the late amendiment to the conftitution of the United States, a State could
be made defendant at the fuit of a private perfon, and was obliged to {ubmit to all
thofe rules of practice and law which govern individuals when partics to a fuit. In-
itances occurred where States were fued, and where they have been decreed to pay
the debt, and have actuaily fo done.  In which ever point of view the debts of the
slaimant are confidered, whether asdueby the individuals from the treaty of peace
10 this moment, or whether due by them until the payment into the treafury, and
from that time due by the State, we difcover a manifeft negle@ of thefe debts, and
a wilful abandonment of them. "To what elfe is attributable the inadivity and
delay, and the total filence refpeéting the debts? Can it be confidered otherwife
than a direli¢tion of them? It is fairly and unequivocally to be inferred when debts
of this magnitude are fuffered to remain fo long, when full and ample juftice would
have been done the claimant at law, that they were confidered by him as rightfully
confifcated, and would have fo continued to be confidered but for the treaty of 1794.
Under it claims can be preferred without expenfe or trouble, and payments imme-
diately demanded of the United States. Thefe motives will no doubt encourage
many applications to your boaid, and often for debts like the prefent, legally and
rightfully extinguithed in the {truggle between the two nations. ’ The
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"The agent for the United States fubmits, that the affidavit made by the claimant
before Thomas. Barclay the 15th September 1797, wants an important mark of
authenticity, the fignature of the deponent’s name: The truth of the paper offered,
which cannot legally be called an affidavit without this neceffary part of it, refts on
the atteftation of the officér before whom it is made, and his atteftation ought not to
be credited unlefs proved by a public feal. When the name’ of the witnefs in his
own hand writing, is not a part-of his depofition proof cannot be furnifhed againft
him, if he has committed perjury, nor .can his depofition be legal ; if the terrors of
perjury are removed, the temporal obligations to truth are taken away. This obfer-
vatton the agent for the United States hopes the board will ferioufly confider as a
neteffary check to the evidence which may be brought before them,. and as a mean
to prevent impofitions, which may prove a public injury.

The agentfor the United States obferves, that it requires explanation how the three
bonds given by Nathan Barlow, dated 6th June 1776, and which were given as
collateral fecurities fhould be dated at different times from the mortgages. The
mortgages as {tated in the certificate from the treafurer of New-York' were dated
the 2d May and the 2d June 1776. The mortgages and original bonds fhould be
produced and fatisfatory proof offered, that the payments made into the trea-
fury, and the debts now claimed are the fame, and evidenced by the fame deeds
oz fecurities.

The agent for the United States requefls of your board that this claim may not
be proceeded on, but may be difmifled as not being within the intent and meaning of
the treaty of 1794.

‘ JOHN READ, jun.
Agent general for the United States.
Agent general’s office, United States,
v2th March, Anno Dominiy 1798.

The Reply.

The Reply of Charles Inglis, D. D. to the dnfwer of the United States, to his
Memorial.

ALTHOUGH the claimant cannot perceive of what confequence to the
difcuflion of his cafe, the fa&ts are, which are called for by the agent for the United
States, he will fairly ftate them.

Before the war, during the war, at the peace, and continually ever fince, he
was, has been, and is a natural born fubjed of the king of Great Britain, and as
he never has transferred his allegiance to any other power on earth, he does not

o believe
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believe any difcaffion need take place on the queftion to what nation he belonged,
Tt is not incumbent upon him to prove a negative,that he never did transfer his alle-
giance ; the ftrange inferencé therefare, drawn from the a& of _aita.mder, requires
o anfwer—That at attainted him for adhering to his natural allegiance, whichin
his opinion was perpetual and unalienable,* and due at all times and in all places—
The a& attainted him in company with Sir Henry Clinton, the earl of Dunmore,
and governor Tryon, and if the a& had ipfo fafo attainted every inhabitant of
Great Britain, and every officer and foldier in the Britilh army, the inferencef
would be the fame:

In the middle. of September 1776 the Britifh forces took poffeflion of the city
of New-York where the claimant refided—Thhe conflitution of New-York was not
formed until the zoth April 1777.

A reply to the obfervations on who is a creditor on the fide Great Britain has
been anticipated in the cafe of D. Dulany—The agent for the United States ftill
reafons as if he had fhewn that the words ¢ the Atlantic”” had been left out after
* cither fide” in the gth article of the treaty of peace.

As the agent of the United States has cited the opinions of feveral refpectable
writers on the law of nations which have not the moft diftant application to this
claim, as he has referred to fome decifions in England which might be cited for a
purpofe diametrically oppofite, and as he relies on a4 decifion in an Amcrican court
which involves him in a palpable contradiction, it may not be amifs to fhew why
the firft do not apply, to fhew how oppofite inferences are to be drawn from the
fecond, and o temark upon the contradiction flowing from the application of the
third.

The claimant remarks in this anfwer, and (to borrow the language of the agent
for the United States) < be aifbes the remark to be attended to in others under like
circumflances,” thata term of reproach is wfed which the commiffioners of the two
countrics carefully and delicately avoided at a time, when it pleafed the Divine
« Providence to difpofe the two countries to forget all paft mifunderftanding and
¢ differences, and to eftablifh fuch a beneficial and fatisfactory intercourfe between
* them upon the ground of reciprocal advantage and mutual convenience as might
¢ promote and fecure to both perpetual peace and harmony.”

The 4tharticle of the treaty made with the above views, provided aganift impedi-
ments to the recovery of debts due to creditors on either fide—it ftands alone.

The sth article alludes to eftates, rights and properties different from debts, and
includes three defcriptions of perfons.

* Fofter 7. 59. 183—7. Cos 7. 9, Calvin's cafe.  $ Wright v, Nutt—Folliot v, Ogden.
+ Camp v, Lockwood.
1. All
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1 Al perfons born in the allegiance of the king of Great Britain, and who had
not voluntarily and without durefs abjured the fame and taken the oath of allegiance
to the State.

2. Citizene of the United States, who on the invafion-of part of the country
being unable to remove with their families remained inoffenfively within the Jiftricts
poffefled by the Britifk troops.

3. Perfons of all other deferiptions— Here the commifioners who negotiated the
treaty which was to reftore good correfpondence and friendthip, difdatning to ufe
the term refugee, or any term of reproach, meant to include fuch perfons as had
become citizens of the United States, and afterwards bore arms againft and even
committed ravages upon that country to which they had fo recently vowed allegiance.

The agent of the United States is peculiarly unfortunate in quoting the 5th arti-
¢le, as it overfets all kis own reafoning. The words ¢ eftates, rights, and pro-
perties” occur four times in the article : the laft time fettles with precifion theiv
meaning. It is to be recommended that the eftates, rights, and propertics of fuch
faft mentioned perfons fhall. be reftored to them, they refunding to the perfon ix
poffeffion the bona fide price where any has been given, which fuch perfons may have
paid on .purchafing any of the faid lands, rights and properties, fince the confifcs-
tion—-Thus the eftates, rights and properties here meant, were clearly fuch as could
have been {old by the public and poftefled by fome individuals ot the peace.  Debts
were paid or colle@ed, not fold or poff:ffed.

The agent for the United States is {tll more unfortunate in the infurence ic
draws from the latter part of the fifth article which he very preperly calls a (tipula-
tion which the United States were bound to perform. T'he expreflion is general—
all perfons, (not comfining it to any particular defcription of people) who have ary
intereit in confifcated lands, either by debts, marriage fettlements or otherwifc,
thall meet with no Jawful impediment in the profecution of their juft rights. It is
a well known faé@ that few if any creditors reftding in Great Dritain had any inter-
eft in confifcated lands by mortgages, or marriage fettlements, but many Buitith fi.0.
je@ts who had refided in America and who werc attainted for adhering to theis
alegiance had fuch interefts. It frequently happened that both creditor and debtor
were named in the fame a@ of confifcation, as Kemp and Antil, Folliot and Ogder,
and there.can be no doubt if the debt from Ogden o Folliot had been fecared by
mortgage ; an injunction would (if applied for) have been iffued, until that fund
bad been relorted to and found deficient, unlefs it had been made apparent by fach
decifionrs as Moore v. Patch—Camp v. Lockwoed—Douglafs . Surk et als. that
the States refufed to remove the legal impediments.

The cafe of Wright v. Nutt forms a contraft to thefe decifions, honorable to the
chancery of England—Sir James Wright had been attainted and his immenfe eftate
confifcated by the legiflature of Georgia—Fe was. prohibited from recovering debts
due to him in America—An action was brought and judgment rendered againft

. B2l
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him in England, fora debt due to an American citizen. What is the language of
the court to the American creditor ? ¢ Although your debtor is prohibited by your
laws, from recovering his juft debts, although his whole eftate, among the relt, the
very property for which this debt was contracted, has been confifcated, although
your country has pledged itfelf to pay you this debt out of that eftate, and you
havea right to demand it, and although itis impoffible for you to affign over that
right to your debtor here in order to make it available, ftill you are entitled to
juftice in this country—all we require of you, is to do juftice—Apply to the State
of Georgia who has {eized his eftate and promifed to pay this debt, or fhew that
you have applied and been refufed, or thew that the confifcated eftate of the debtor
1s not fufficient to pay this and every other demand agaioft it, and then, although
the provifion made for your debtor is the bounty of government 1o a faithful fervant,
who has loft his all in ite fervice, even that you may tear away to fatisfy your
demand.

The cafe of Ogden v. Folliot, in error, fhould have been reforted to, and the
true principles of the final decifion vill be found to be diametrically oppofite to what
are ftated by the agent of the United States—Lord Kenyon obferves,* that he was
induced to think that the word “ not” had been left out in that part of the judg-
ment where the a&s of the State of New-York, pafled during the war, are faid to
be of as full validity as the act of an independent State.

The claimant wifhes not to fwell this reply with copying, but he muft beg leave
to refer to the reafoning of the judges in that cafe.

While the agent of the United States relies on the cafe of Camp and Lockwood,
to fhew that perfons in the claimant’s fituation are without remedy, he admits the
exiftence of legal impediments to the recovery of what is not denied to be a bona
Jfide debt contraled before the treaty of peace.—Where then can be the neceffity of
an appeal in the cafe of Putnam’s executors, or of a fuit by the claimant, fince it
is infifted that the judgment in the firft cafe is agreeable to law and would therefore
be confirmed, and that the claimant in this cafe is incapable of fuftaining a fuit.

It fhould be recollected that the mortgaged premifesare difincumbered, the record '
cancelled, the lands may poffibly have paffed through the hands of many innocent
and bona fide purchafers, and no poff fado law can again charge it—it would be
impairing the contra& between the State and the mortgager, that the mortgaged
premifes fhould be for ever difcharged of the incumberance.

The cafes citedto fhew the power of a government to confifcate enemies’ property
can not apply by any means to this claim, becaufe of the exprefs ftipulation of the
4th article of the treaty of peace, which it has been clearly proved embraces this
<laim—They would not apply to debts, if a public war between two independent
nations had been clofed by a treaty like this—much lefs do they apply here:—
¢ Civil war, (fays Ch. I. Ellfworth) which terminates in a feverance of empire,
“ does perhaps, lefs than any other juftify the confifcation of debts becaufe of the

s fpecial
* 3 Term Rep: 731,
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'« fpecial relation and confidence fubfifting at the time they were contrafted”’—A:
for the ¢ eftate, rights and properties”” of the claimant, other than debts, he knows
he had nothing but recommendations to truft to ; and although the murmurs of a
reluctant or unwilling fubmiffion may have efcaped him, he does {ubmit that on the
conclufion of the treaty of peace they were confifcated fully.

It need only be added, that the act for cancelling the records of the mortgages,
and the payment into the treafury were fubfequent to the peace, this was a new con-
fifcation. The fame State pafled a law fincc the peace, taking away the writ of
error to reverfe erroneous attainders of perfons who had adhered to the Britith,
The erroneous attainder was as no attainder ; this act therefore amounted to new
profecution and new attainder.

The whole affidavit is in the hand writing of the claimant, and as his name is in
it, it is immaterial whether it s at the top or bottom.

The original bonds and mortgages fhall be produced, accidents of the fea excepted.
The general agent’s inftructions to the claimant were not to forward the originals
until notified that copies were received. ‘

The decifions of American courts referred to in the courfe of this difcufion
while they prove the exiftence of legal impediments, fhew in a very ftrong light
the proof of this general maxim on the fubje@ of the interpretation of treaties ;
*¢ *That neither one or the other of the contrading parties has a right to interpret
“ the a& or treaty at his pleafure.”” Let thisbe exemplified ; a perfon whofe eftate
was confifcated in America, applies to the Britifh government for compenfation for
his loffes ; he is anfwered, ¢ we will make you an allowance for your cftate for-
feited,” but it has been {tipulated in our treaty that all debts fhall be recovered.
He applies to the tribunals of the debtor country and is told, ¢ true it is we promif-
ed that ne legal impediments fhould exift, but you were excepted from the general
ftipulation becaufe you had lands in this country as well as debts.””

If this is to be looked upon as the proper conftrution, it is putting words into
the mouth of Great Britain which fhe never meant to ufe. * It is true that the
plain meaning of the words of the fourth article comprehends, all debts due to all
my fubjets, but it was intended only to amufe a great part and to include a few,
it was intended to fecure payment to fome merchants who remained inaive on this
fide the water ; but, in liea of their fervices to abandon to their forrows and their
lofles, thofe who in the hour of danger and at the rifque of life and fortune adhered
to their allegiance.”

The claimant trufts that it appears evident that he is a Britith fubjed®, and the
creditor of a dona fide contra&ted before the peace, and flill due and owing to
him.

That his debtors were citizens of the United States. That
* Vattel, b, 2d. ch. 17.
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That his debts wete amply fecured, that by the operation of legal impediments
his fecurity has been totally impaired,’without any fault of his ; and if thofe impedi-
ments had been removed, no other caufe would have operated to produce his lofe.

Wwu. MOORE SMITH,

General agent for claimants.

March 22, 1798.

Obfervations on the part of the United States by their Agent on the Reply of
the Reverend Charles Inglis.

BEFO RE the agent for the United States gnters on an examination of the
reply, it will be neceffary to rcmove a wrong impreflion which the agent for the
claimant has received.  The term refugee was not, as he fuppofed, ufed as a term
of reproach, but to define with precifion a certain defcription of perfons. It is to
¢ found in moft of our ftatute books during the war. Itis an expreflion frequently
repeaicd by the commiflioners who negotiated the treaty of peace, and it is ufed in
the correfpondence between Mr. Jefferfon and Mr. Hammond without the leaft
complaint on the part of the Britifh minifter that it was reproachfal. It was ufed
‘rom the belt intentions by the agent for the United States, and with a belief that
zo difrefpeétful idea would be conveyed by the expreflion.

The obfervations made on the cafes cited of Wright and Nutt, and Folliot and
Ogden, claim fome attention.  The firlt of them, Wright and Nutt, the agent for
claimants greatly commends, and confiders the decifion as juft. Unlefs a fimilar
opinion had been entertained by the agent for the United States the cafe would not
have been cited.  The weight of authority which this cafe acquires by the reply
‘hews the propricty of adducing it for the purpofes ufed in the anfwer, to wit—to
thew that the confifcation adls of the States were the adls of fovereign nations. This
cafe not being denied, it was unneceffary for the agent for claimants to remark on
it, nor would he have remarked on it, but for the fake of comparifon. -He has
drawn it in contraft with the courts of America. As this forms no argument and
leads to criminations, his cooler judgment ought to have direted him to have
avoided it. In a comparifon the American courts will not fuffer.

The remarks on the cafe of Sir James Wright are thus concluded : ¢ If the

“ cenfifcated eftate of the debtor is not fufficient to pay this and every other demand
« againft it ; and although the provifion made for your debtors is the bounty of
*¢ government to a faithful fetvant who has loft his all in its fervice, even that you
“ tear away to f{atisfy your demands.” No better anfwer need be given to the
obfervation than what Lord Thurlow has faid on this fubjet. His opinion is
exprefled



( 3)

expreffed in thefe words. ¢ The circumftances of converting the charity of this
* country to individnals ruined in its fervice, to the puipofes of paying the creditors
¢ of thofe individuals in the other country is a confideration which fhould have
¢¢ belonged to thafe who thought proper to offér them that charity, and the ferms on
¢ which it was offered thould have been regulated accordingly. It is nothing to
¢ me.”’

The cafe of Folliott and Ogden in error, the agent for the claimast f{ays, fhould
be reforted to for the true principle to governthe board  The reafon for this opinion
is, that in common law courts the laft decifion reverfing a former is to prevail. ¢ We
¢ are not however before a court of law, but before a court of commiffioners mu-
¢ tually appointed by the executive of each nation. Before fuch a tribunal lega
¢¢ niceties can never prevail. 'The laws of different countries differ materially from
¢ each other, m fome countries principles originally founded in error and even
¢¢ abfurdity have been fancioned by the acquiefcence of ages and are yet adhered
¢t to (though their foundations have been exploded or derided) only becaufe fome
¢ inconveniences might arife, if they were now to be reverfed or thaken. The
¢ very word law is properly and carefully avoided in the treaty.”” Obferovations by
the agent for claimants in the claim of Strachan ond MKcnzie. None of the cafes
cited by the agent for the United States are expe&ed to be authorities binding on
the board, they are only offered for information as the opinion of fenfible mea.

Folliott and Ogden was detided in the common pleas by Lord Loughborough, the
10th February 1789. Wright and Nuatt had been decided in chancery before it
onthe 23d January 1788. Both thefe cafes correfponded in principle, and Lord
Loughborough declared he agreed fully in the opinton with the Lord Chancellor.
When Wright and Nutt was decreed, Lord Kenyon, then mafter of the rolls,
affifted the Lord Chancellor, and their fentiments correfponded. A fterwards when
prefiding in the king’s bench, Lord Kenyon exprefled a different opinion. In
Wright and Nutt he obferves, * Upon the general points of the cafe I cannot hope
¢ to add to what my Lord Chancellor has faid, I can only exprefs my full concur-
s rence with every part of what has fallen from his Lordthip.”” On the 11th
June 1790, the defendant in Folliott and Ogden, removed the caufe ‘nto the king’s
bench by writ of error. It was on this occafion Lord Kenyon remarked that he
was induced to believe that the word ““not” was omitted. Mr. Erfkine obferved
to him from the beft authority the report was accurate, meaning, it is fuppofed, that
he had fo underflood it from Lord Loughborough, who was the beft authority. It
is worthy of remark that the cafe of Wright and Nutt was brought again before the
Lord Chancellor on a motion for an Injun¢tion a year after the judgment reverfed
by Lord Kenyon, when no alteration in the former opinions of the Chancellor took
place.  Time appears to have confirmed, not to have altered them.

It is faid ¢ it fhould be recollected that the mortgaged premifes are difencum-

« bered the record cancelled and the lands poffibly in the hands of innocent pur-
¢ chafers.”” The agent for the United States withes it alfo to be recolle&ed, that
if the land fubjec to the mortgage, for the fake of argument, has pafled in;o d{\{e
. anga-
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hands of innocent perfons, that the debts was alfo evidenced by Jonds, which were
always in the claimants poffefion. It can be no excufe for the creditor if his reme-
dy on the mortgage was taken away that he fhould not fue on the bonds, the debt
was fatisfied if either was paid and both evidenced the fame right. It is in no part
of the 1eply even hinted that the leaft diligence was ufed to recover the debts, no
fuits inftitated and not one reafon is afligned why redrefs at law has not been fouglt
for. The claimant muft fhew this to bring himfelf within the fixth article ; and
unlefs it is done and fatisfaltorily too, the board are bound by the power they ac
under to rejeét the claim.

It is afferted with much confidence by the agent for claimants, that the principles
of the law of nations ftated in the anfwer, to fhew the power to confifcate enemies’
property do not apply. The authorities themfelves are not queftioned, only their
application. It 1s admitted they prove this pofition, that where debts as well as other
property of an enemy are aétually confifcated in war, the right to them, on the return
of peace does not revive.

The rule of national law is faid not te be applicable to the claim before your board,
becaufe it is fuppofed the treaty made between the two nations has reinftated the
obje&ts which the rule would otherwife embrace. That part of the treaty then
which in the opinion of the claimant thus proftrates national aéts, is the fourth article
of the treaty of peace : This article is confined folely to debts, no exceptions to it as
the claimant contends are admitted from other parts of the inftrument, itis faid to be
infulated in its nature and ftipulations. But on the part of the United Statcs it is
hoped a true conftrudtion of it has fhewn that though confined to debts, it cannot
reach thofe legally confifcated by the governments of the feveral States.

The fourth article it is remarked ftands alone, as an article it is conceded that 1t
does {o, as part of a compact it muft be confidered as connedted. * « We oucht to
“ confider the whole difcourfe together in order perfedly to conceive the fenfe of it ;
* and to give to each expreflion not fo much the fignification it may receive in itfelf,
*¢ as that it ought to have from the thread and fpirit of the difcourfe.”

In the fifth article the words eflates rights and properties, are as general and com-
prehenfive as language can be. They include in their common import debts as well
as lands and other property. ¢ In the interpretation of treaties, paéls and promifes
* we ought not to deviate from the common ufe of language at leaft if we have no;
“ very ftrong reafons for it.” It is faid thofe words are to be found four times in
the article.  If they were to be found four and twenty times no difference of con-
ftrudtion could be raifed on it. The fourth time in the opinion of the agent for
claimants fettles with precifion their meaning. ‘This opinion is not well founded
The fame expreflions though repeated inthe fame article may take and neceffaril ,
muft take their meaning from the words they are conne@ed with, and when they
are once u‘fed and explained by the words of their connedtion, to give them the fame
meaning io other parts connedted with different words, would be to give them a

meaning
Vattel B. 2d, Chap. 17th, § 28;.
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meaning notintended. It is worthy of obfervation on this article and difproves the
inference drawn by the agent for claimants, that eftates,  rights and properties ufed
% in the article did not mean debts from the words on purchafing, which are ufed in
¢ this part of it, which cannotrefer to debts they not being fold or pofleffed” 5 that
the expreflion in this part is varied and Jands, rights and properties are ufed when
eftates, rights and properties occur before, which will furnifh an explanation for
the word purchafing it evidently referring here to lands, which may be fold and
poflefled. The wvariation of the expreffion plainly difcovers the purpofe for which it
was defigned, to wit, to fhew that ¢ffates as before ufed meant /ands and that effates
meant fomething different from rights and properties  Nothing was more defirable
to the loyalifts than to repoffefs the lands which had been rightfully taken by the
States. And it was generally known to them that the dona _fide price paid fer the
lands by our own citizens, who were purchafers, was gemeral lefs than the taxes
affefled during the war.  If the recommendation of Congrefs in the article, could
have had- the effe@ propofed to the loyalifls, they would after the peace have held
their lands on a better footing than before the war, and lefs burthened than our own
citizens held theirs. It was of importance to them to effet this purpofe, they
would get their lands paying for them a fmall fum of money and where 7o price had
'lf)_een given for them, they were to have them back without paying a confideration
or them.

The treaty of peace refulting from the wifhes of the two nations and arranging
important and effential differences between them, fhould, itis fuppofed, with
clearnefs and precifion have fettled the terms of compromife and written in plain
and unequivocal characters, the facrifice each was to make as the price of peace.
If America was to retribute all confifcations that her neceflities impofed on her as
amoral duty, the treaty would have fo exprefled it, not in ambiguous but in unequi-
vocal language, for they were not rights that on a return of peace revive by a kind of

poft liminy.

In feveral treaties before that of 17g3 between different nations, <vhere the pro-
perty of their enemies was confifcated and exadled on the return of peace; they
Slipulated exprefsly that debts and rights confifcated and exaéled fhould be deemed
Ioff and extindt, if not exalled they fhould revive. It was fo ftipulated between
the kings of France and Spain by their treaty of the 17th September 1678, Eng-
land and Spain 21t September 1667, and between Frederick 3d king of Denmark
and Charles the zd king of Englarnd, concluded at Breda 211t July 1667. By the
fifth article of the laft treaty it is provided, that ¢ whatever debts of this kind
¢ unto the tenth day of May, old flile, and twentieth new ftile, by virtue of con-
¢ fifcations or reprifals have been by fubjects paid and received, do remain utterly
¢¢ abolifhed and fatisfied ; and that it be not lawful for the creditors of fuch debts
« for the future to pretend any thing upon this account, much lefs to urge the pay-
¢ ment of fuch for any reafon, or under any pretence whatfoever. But of fuch
¢ debts as on the {aid day have not been paid and received, it fhall be lawful for the
¢ creditors, fubje@s of the kingof Great Britain, to demand and profecute the
“ payment by the ordinary way of juflice.” .

rom
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From the principles of the law of nations that confifcated and exacled debts do-
not revive, and from the provifions in various treaties confirming this,. from the-
exprefions in the treaty of 1783, it is fairly to be inferred-that as an exprefs contrary.
ttipulation does not appear, it was intended that the law of nations fhould have its-
full and proper effet.

Every queftion which appears neceffiry to the fair decifion of claims will always
be brought before the board where it depends on the agent for the United States.
He will make the fame effort when fads which ought to be knowa depend on clai-
mants. In thefe attempts he expected the full concurrence of the agent for claimants,
when a common wifh prevailed to execute the intent and meaning of the treaty..
With this opinion it was natural for the agent for the United States to.inquire of
what defcription of perfons the claimant was under the treaty of peace, to be in-
farmed whether he wasentitled to compenfation under the treaty of 1794, The
agent for claimants has admitted one clafs of perfons not withir the treaty, which
fhews the enquiry propofed was reafonable. To fatisfy this enquiry fadts were
proper to be known, and when they were called for they were not as fully ftated
as could be withed..

It appears that the Reverend Mr. Inglis remained in the United States at the
declaration of independence, and in his ufual place of refidence until it was taken
poffeflion of by the Britifh forces. After the important a¢t of the 4th July 1776,
which feparated for ever the two nations, the claimant made his eleftion to which
party he would unite himfelf. 'That eleftion was fully manifefted by his own a&,
he refiding under the jurifdiétion of the United States. It was not for him to enjoy
in the United Setes their proteétion and rights and when an inaufpicious cloud
Jarkened the horizon, to claim the prote&tion of Great Britain.. The 4th July
1776 was the era of independence. ™ ¢ When a nation becomes divided into two
¢ parties abfolutely independent, and no longer acknowledging a common fuperior,
“ the State is diffolved, and the war between the two parties, in every refped, is
¢ the fame with that of a public war between. two nations.””  Great Britain by
feveralacts acknowledged. the independence of the United States, long before the
treaty of peace. Inthe year 1776 commiffioners were fent out to treat with them,
and perfons taken in arms were confidered as prifoners of war. The courts in
England bave confidered the United States as independent from that time, and:
Loord Loughborought very properly obferved that the ads of the States from that
period were the ads of fovercign and independint nations. In this opinion he fully
concurred with the lord chancellor who had given a like opinion. It was from
this inftant that the United States affumed a new charatter with all the privileges
and rights of an independent nation. The declaration of the 4th. July was long
forefeen.  Ewery one believed in it as a confequence of the meafures purfued, and
there was full notice to prepare for the event. Where the claimant refided, as
much information eould be acquired as in any part of the United States; and he was
fully apprized of the circumitances whichlead to the event itfelf..

Vittel, oo 620. + H. Blackftone’s reports, P- 149.
On
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On the 4th July 1776 Mr. Inglis was refiding in the State of New-York, fubjed
o its laws and thofe of the United States and not to the laws of Great Britain,
which did not prevail there. His fubmiffion to the laws and acquiefcence in the
acts of our government continued until the 20th of September following. From
that time until after the paffing of the a@ of the 22d O¢ober 1779, he refided ard
was domiciliated within the limits of the State of New-York.

Thefe circumftances put it beyond doubt that Mr. Inglis is not a real Britify
fubjed, which is the defcription of perfons meant by the fourth article of the treaty
of 1783, and if he even had been, that treaty does not reinftate his confifcated
debts.

The opinion of chief juftice Elfeworth, part of which has been cited in the
rep]y by the agent fer claimants, fupports the principle here contended for by the
agent for the United States. *7The chief juttice remarks, * That there is no doubt
s but the debt in queltion was a Jona jfide debt, and theretofore contra&ed y. e.
< prior to the treaty. To bring it within the article it is alfo requifite, that the
¢ debtor and creditor thould have been on different fides with reference to the
¢¢ parties to the treaty, and as the defendant was confefledly a citizen of the
¢ United States, it muft appear that the plaintiffs were fubjeéts of the king ci
¢ Great Britain, and itis pretty clear from the pleadings and the laws of the Statc
«¢ that they were fo. Itis true that on the fourth of July 1776, when Nerth-
¢ Carolina became an indcpendent State they were inhabitants thercof thouy!
¢ natives of Great Britain, and they might have been claimed and hslden as citizens.
“ quhatever were their fentiments or inclinations.” The Reverend Mr. Inglis migls
have been claimed and holden as a citizmen, whatever avere his _fentiments or inciinations,
and by the a& of the 22d Ocober 1779, the legiflature of New-York legiflared
on hiz rights and debts in that charadter.

a

.

Authorities from the reports of Fofter and Cokic were produced to fhew this »
Biitith fubject cannot part with his allegiance, however powerful his inclinstiuns
may be, to become the citizen of another country. Thole authorities have ro
application to the peculiar fituation of the United S:atzs.  Britith lawyers have
contended againft their application to American citizzre, vnd Britith courss, dating
the independence of the United States from 4th July 1774, confiderod that act o
a lawful renunciation of all allegiance.  The momert the Fpature wus cut, allth:
duties and rights of fubjeéts ceafed.

Before the 4th July 1776, and after that time until the zoth Ap-il 1777, when

a conftitution was formed for the State of New-York, a government exifted in

that State, which furnithed prote@ion and punithed all offences againft it. The

authorities and powers there exercifed were afterwards confirmed by the cenftitution

of that State, which in the 3stharticle deelares ¢ That the refolvcs or refolutions

s of the congreffes of the colony of New-York, and of the convention of the

¢ State

* Hamiltons ». Eaton—decided in the circuit court of the Unitcd States for Merth-Care lim
diftri, at the Junc term, 1796, o



( 18 )

« §tate of New-York, now in force, and not repugnant to the government efia:-
« blithed by this conftitution, fhall be confidered as making-part of the laws of this
¢ State,” :

A change of government in a- State is a change of the conflitutional compa8l,
and not of the focial, through all its variations, that:compat remaibs the fame,
and is the ligature that binds the members of a community to each other until a
new conflitution is formed. A State lofes no right nor is it difcharged from any
of its obligations by a change in the form of its civil government, the focial com-
pa& during thofe changes remains the fame, and there is a full power in the fociety
under this compa to punith all offences againft it. Had no government, for the
fake of argument, exifted for the United States, or in the State of New-York,
the Reverend Mr. Inglis would have been punithable for any offence againit the
independence of either, under the focial compact which bound the members of the
State of New-York to each other, and that State to the other members of the
United States.

T'he agent for claimants, reforting to legal niceties, maintains that the affidavit
being all in the hand writig of the claimant, is good without the fignature of his
name : for whea in his hand writing it is no matter whether the name is at the top
or bottom. To what a f{trange conclufion this would lead; the law as ftated
applies to wills, written by the teftator and not figned ; but wills figned or not figned
to have any force muft be proved, and that proot makes them evidence : To make
an unfigned affdavit evidence it muft alfo be proved, for who can tell whether a
man who does not fign his name to an affidavit, wrote it. The board cannot pofk-
bly know that Mr. Inglis wrote his affidavit, for they are not acquainted with his
hand writing : T'o make it then any kind of evidence, there muft be an affidavit to
prove his hand writing, and if that is unfigned, another to prove it, and fo on to
‘nfinity, if mankind reached it. Thefe conclufions fhew the propriety of the remark
in the anfwer, that Mr. Inglis ought to have figned his affidavit.

Inthe conclufion of the reply itis obferved, that the decifions in the American
courts prove this general maxim on the fubjec of trcaties, ¢ That neither one or
¢ other of the contrading partics has a right to interpret the pa& or treaty at his
¢ pleafure.”’

The paffage in Pettel from which the rule is taken, contains a juf and # eful
principle of the law of nations, but from the manner in which it is ufed by the agent
for claimants it feecms not to be underftood. Its true meaning is this, that if ei-
tier nation in the conftruction of the treaty, puts that interpretation on it which is
manifeftly wrong, and contrary to its intent, the other nation who has an equal right
cf interpretation may except to it, and unlefs the,nation putting the wrong interpre-
tation will alter it, 1t amounts to a breach of the treaty. Not that the courts of either
nation could not interpret the treaty, fo flrange a dorine would create manifeft
wrong and injuftice, and would ever have prevented in the United Statesa judgment
“in favor of Britifh creditors.  Scarcely a fuit at the inflance of a Britifh creditor

could
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could take place, without the treaties being in queftion in fome fhape, and i thc
courts could not condtrue it, they could never render a judgment.

« It is fufficient here to recapitulate, that the debts of Mr. Inglis have been proved
to be legally confifcated, that he was of the defeription of perfons cailed reyalifts
that had he been.a real Britith {ubjec his debts would not be revived by the treaty
of 1783, that he has been guiity of great delay and neglicence.  And that the courts
of the State and diftrictof New-Yoirk, were always open for him to purfue his rights
in and that the payments of his confifcated debts into the treafury, were under an
a& of the legiflature 5 which if contrary to the treaty of peace, there wus full anJ
ample redrefs from at law, and that application ought to be made to the State of
Mew-York, which may be done by petition, for reftitution of the money rcccived
from the debtor to the claimant, and if a balance fhall thereafter remain due to him
“hat ke fhould refort to judicial proceedings againit the debtors refpeively.

JOIIN REAT., Jun.
Aeeat general for ¢/ Unicd Seee

C.ongirseronens” Ofricr,
Fhilded;

Yay, 217 NMav, 1708,

PreEsENT.

Mr. MACDONALD,
Mr. RICH,

Mr. FITZSIMONS,
Mr. INNES and

Mr. GUILLEMARD.

EN the cafe of the Right Reverend Charles Inglis.—The board Luving rolurcd
the confideration of this cafe, came to the following refolutions, viz.

RESOLVED, That the claimant’s charater of Britith fubjet was not affcded
ot impaired by the a& of attainder and confifcation, paffed by the State of New-York
on the 2 1{t of O&ober, 1779, atwainting him with the Earl of 1tunmore, Govarnor
Tryon, Sir Henry Clinton and many other Britifh fubjects, who are therein de-
fcribed,. not as fubjeéts of the State, but as ¢ perfons holding or claiming prepery
within the State;” and forfeiting and confifcating their whole eftates real and per-
{onal for their adherence to his Britannic majelty : but that on the contrary the fuid

act
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a@ of attainder and the defcription of loyalift or refugee applied to the claimant, on
the part of the United States, in confequence of his faid adherence, are conclfxﬁvc‘
cvidence that he ftill maintained his original allegiance : that therefore he is entitled
to claim before this board, under the fourth article of the definitive treaty of peace,
and the fixth article of the treaty of amity between his faid majefty and the United

Quaepa
States.

Refolved, That the confifcation of the debts in queftion before the peace is no
bar to the claim ; and that the board have fo determined upon the fame grounds and
principles of interpretation refpeding confifcations before the peace, which were
4dopted and declared by the judges of the United States when (in the cafe of Ha-
miltons again{t Eaton) they decided in their circuit court for North-Carolina dif-
tri&, that debts due to Britifh fubjects who refided in the province now State of
North-Carolina at the date of the declaration of Independence and continued there
to refide, till the 20th day of O&ober, 1777, when they were obliged by law
either to take an oath of abjuration and allegiance to the State or to depart ; and
which debts had been confifcated or forfeited to the State before the peace, were
neverthelefs due and owing by virtue of the tieaty.

Relolved, That the terms of the faid fourth article of the definitive treaty of
peace, arein themfelves plain, explicit, and unambiguous ; and do not require or
admit of any conftru&ion or explanation from the fifth article, to which the fourth
article bears no relation whatever.

Ordered, That the general agent for claimants and the agent for the United
.States, be furnifhed with copies of the foregoing refolutions.

Extralled from the proceedings of the board,
G. EVANS, Secretary.

Commiflioners’



ComMissioNERs’ OFFICE,
Philadelphia, 28th May, 1798.

PrESENT.

Mr. MACDONALD,
Mr. RICH,

Mr. FITZSIMONS,
Mr. GUILLEMARD.

In the cafe of CuarLEs INGLIS,

ORDERED, that the agent for the United States have leave on or before
the firlt day of June next, to fhew caufe why the ac of attainder and confif-
cation pafled by the State of New-York againft the claimant before the peace and
the other ads of that State fubfequent to the peace, with the ftatement given on
the part of the United States, of their operation and effect as neceffarily divefting
the claimant of all right at law, ought not to fatisfy the board that at law he could
not recover, and why the additional expenfe and delay of reforting to a courfe of

judicial proceedings by which the eventual lofs might be greatly increafed, fhould
now be incurred.

Extralled from the proceedings of the board,
G. EVANS, Secreiary.

In the cafe of the REVEREND MR. INcLIs.

IN confequence of the order made the 28th inftant, that the agent for the
United States fhould fhew caufe, ¢ why the a& of attainder and confifcation pafled
¢ againft the claimant before the peace, and the other ats of the State of New-
« York, fubfequent to the peace, with the {tatement given on the part of the United
s States, of their operation and effe&, as neceffarily divefting the claimant of all
s¢ right at law, ought not to fatisfy the board that at law he could not recover ;
% and why the additional expenfe and delay of reforting to a courfe of judicial
« proceedings, by which the eventual lofs might be greatly increafed fhould now be
«incurred :”» The agent fheweth for caufe ; that Hezekiah Mills and Nathan

Barlow,



Larlow, the original and rcal debtors, are now folvent and refident in the State ot
Mew-York, from whom in the ordinary courfe of judicial proceedings, it is in the
power of the claimant to recover his whole debt, and whatever intereft ther.eon he
cught to recover in equity. If the fa@ of their prefent folvency be denied, or
required to be proved, the agent for the United States will prove the fame to the
fatisfa@ion of the board.

The confifcation laws of the States have been judicially determined to be impe-
Jdiments to the recovery of DBritith debts which the fourth article of the treaty of
peace removed.  The board conformably to this doctrine have already determined
in this cafe, that the confifcation of a debt by a law of the State was no bar to a
creditor, but that it was one of the impediments which the treaty removed. Where-
ver then there has been confifcation of debts without an attainder of the creditor
there can be no doubt but the creditor fince the peace could maintain an a&ion for
nis debt.  The only doubt which feems to remain with the board is, whether the
treaty of peace annulled as well that part of the ftatute which attainted the claimant,
and difabled him from fuing, as that part which confifcated his debts,

When the board decided contrary to the pofition advanced by the agent for the
United States that the confifcation of the debts of the claimant did pot bar his
right to them by reafon of the treaty of peace, they feem alfo to have decided, that
the difability arifing from the attainder v-as removed by the fame treaty. To reftore
the right without reftoring the remedy for that right is to fuppofe the treaty would
{tijulate a thing fhould be done without furnithing the means to do it. . If a ftatute
conifcating a debt be annulled by the treaty, and thereby the confifcation avoided,
of necefiity the fune {tatute difabling the creditor, muft be deemed to be annulled
olfo.  With fubmiflion the fame reafons which fupport the former, will maintain
the latter ; for why fhould the treaty of peace be effe¢tual to caflate one ftatute, and
not another, or one part of a {tatute and not another, both of them impeding the’
lzgal recovery of a debt? This operation of the treaty of peace muft be admitted,
or an attainted creditor muft have coritinued difabled, and without remedy to recover
his debt from the debtor after the treaty was ratified.

That an attainder is fet afide by the treaty of peace, is a propofition that muft
cither be admitted or denied on the part of the claimant.

If itbe admitted that all impediments produced by the {tatate of attainder and
confifcation before the peace (the legiflative ads of the State of New-York fubfe-
quent and contrary to the treaty of peace being void) have been removed, then the
debt may be rocovered in the ordinary courfe of judicial proceedings from the debtor,
and furely in fuch a cafe, it ought not to be determined that under the treaty of
1794 the treafury of the United States is liable, but if it be denied that the treaty
of peace removed the impediment of attainder, then the prefent claimant has not
been hindered contrary to the treaty of peace from profecuting his demand ; with
refpeé@ to him there cannot have been a violation of the treaty of peace, and it is
contended on the part of the United States, that they are not liable under any

circumftances
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circumftances whatever, to anfwer for any lofs, which bas not proceeded from a
violation of the treaty of peace.

The board appear to have been influenced in the refolutions they have pafled in
this claim by the reafons given for the judgment in the cafe of Hamilton and Eaton,
and therefore, the agent for the United States will beg leave to remark on a paflage
in the argument of chief juftice Elfworth, which with relation to the queftion pro-
pofed by the board, is liable to be mifapprehended. = The Chief Juftice obferves,
¢¢ That legiflative interference to exonerate a debtor from the performance of his
¢ contrat, whether upon or without conditions, or to take from the creditor the
“¢ protedion of law, does not in {trictnefs deftroy the debt, though it may locally
¢ the remedy for it, the debt remains, andin a foreign country payment is frequently
v enforced.,” This obfervation is made by the Chief Juftice without reference to
the ftipulation in the treaty of peace, the force of which in repealing the State
laws, is afterwards fully illuftrated by him.

From the terms of the rule to fhew caufe in this inftance it feems neceflary to
beftow fome attention upon the defence already attempted on the part of the United
States to this claim.

The defence was ftated on two grounds : TFirft, that the debts were confifcated,
and that the confifcation was a bar to the claimant, which the treaty of peace did
not temove. Secondly, if this was overruled, and if the treaty of peace annulled
the impediments arifing from the laws of New-York, then the claimant bad been
puilty of negligence in not profecuting the debtors from whom he might have recov-
cred his money, and confequently the United States are not refponfible.

The firft ground of defence, the board have determined to be infufficient and
have overruled it, but this determination of the board, is conceived for the reafons
that have been urged, to affirm the fecond ground of defence, and not to preclude
it, the debtors being always folvent, and plainly eftablifhes that the claimant has
been guilty of negle&, by not having purfued his claim at law, again{t the debtors
before he applied to the board.

The board having determined upon the like reafoning which has influenced the
American judges, the efficacy of the treaty of peace in abrogating and avoiding the
legiflative a@s of the States confifcating debts, it was not expelted that the doétrine
would be denied. The refolution of the board is in the following words, ¢ Refol-
¢ yed, that the confifcation of the debts in queftion before the peace is no bar to
¢« :he claim 3 and that the board have fo determined upon the fame ground and
« principles of interpretation refpecting confifcations before the peace, which were
« adopted, aad declared by the judges of the United States (when in the cafe of
» Hamilton v. Eaton) they decided in then circuit court for North-Carolina
« diitri&, that debts due #o Britifh fubjets who refided within the now State of
«¢ North-Carolina, at the date of the declaration of independence, and continued
« there to refide until zcth O&obet 1777, when they were obliged by law cither te

¢ talke
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« take an oath of abjuration and allegiance to the State, or to depart,-and which
¢ debts had been confifcated or forfeited to the State, were neverthelefs due and

¢ owing by virtue of the treaty.”

After the board had thus determined the firft ground of defence made by the
United States not to be good and available againft the claim, the agent for the
United States is furprized to find it ftated as a corret principle for any purpofe
whatever. In the decifion that the confifcation by ftatute was an impediment,
which the treaty of peace removed, the agent acquiefced, although he had endea-
vored to prove the contrary pofition, his reafoning being overruled by the board,
can it be permitted, that the pofition negatived by the decifion of the board may be
now affirmed ? Is it confiftent with the refolution that has been cited, to decide
that the treaty of peace did not annulan a& of the legiflature of New-York which

difabled the claimant by attainder ?

The agent for the United States further will obferve, that the former argument
and ftatement, made by him in this cafe relative to the operation of the lawsof
New-York have been rejeted by the board, as unfound and invalid, and therefore
they ought not to fatisfy the board that at law the claimant could not recover. It is
contended that the claimant can recover at law from his debtor, and juftice requires
that he fhould be obliged to refort to judicial proceedings againfl the debtors, for
thus the claimant may obtain complete fatisfaction from them who ought to pay.
The debtors if injured by the State of New-York may obtain indemnity, and the
United States remain uncharged with claims of this kind, as has been exprefsly
agreed in the treaty of amity, as it is underftood by their agent.

JOHN READ, Jun.
Agent gencral for the United States.
Tune 1, 1798.

CommrsstoNERs’ OFFICE,
Philadelptia, Fune 1, 1798.

PrESENT,
Mr. MACDONALD,
Mr. RICH,

Mr. FITZSIMONS,
Mr. GUILLEMARD.

In the cafe of IncgLis.

AN argument on the part of the United States, purfuant to the ord
to fhew caufe of the 29th ult. having been read. > pustuan * ﬁiﬁ,rl::clﬁ
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Refolved, That the faid order has been mifunderftood ; the queftion being,
whether thereis good ground 4y the law of the land, and not under any refolution of
the board (which cannot affe&t the law of the land or the courts of juftice) for now
proceeding judicially in the recovery of the debt on which 'the claith is founded.—
Therefore, Ordered, That the agent for the United States, have leave on-or before
the 6th current to ad1 to the argument shich has been read, what he may think
material on that queftion.

Extrafled from the proceedings of the board,
G. EVANS, Secretary.

ConnrsstoNERS’ OFFICE,
Philadelphiay, Fune 4, 1707,

PrEsExT.

Mr. MACDONALD,
Mr. RICH,

Mr. FITZSIMONS,
Mr. GUILLEMARD.

Inthe cafe of IncLis.

THE board having obferved from the argument read at the lait meeting, on
the part of the United States that the word ¢ interpretation’ made ufe of in the
refolution of the 21{t May laft, wherein they rcier to the principles of interpretation
refpe@ting the confifcation of debts before the peace, which were declared by the
judges of the United States in the cafe of Harilton againft Eaton, has been mifun-

derftood.

Refolved, for the prevention of future argument on that mifapprehenfion, that
in adopting the word interpretation the board had in view the proper fenfe of the
word, namely—the meaning of the article as to the right thereby given to Britith
creditors, notwithftanding fuch confifcation of their debts without deciding (upon
the operation of that article) whether it did, or did not of itfelf repeal the exift-
ing Jaw of particular States. Ordered, that both the agents be furnifhed with
copies of the foregoing refolution.

Exiradled from the proceedings of the board.
d G. EVANS, Secretary.

D In
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In the cafe of the Reverend Mr. InGL1s.

PU RSUANT to the order of the board of commiffioners in this cafe, dated
oon the firlt day of June laft, the agent for the United States offers the following
.obfervations in addition to what he has already advanced upon the particular point,
whether there ¢ is good ground by the law of the land for now proceeding judi-
% cially in the recovery of the debt on which the claim is founded.”

1. The agent for the United States prays leave to obferve, that he has on feveral
occafions, and in his former argument in this cafe, ftated it asa propofition fuppofed
undeniable, that to bring a cafe within the freaty of amity it mulft appear that the
lofs has arifen from the violation of the treaty of peace.  In Mr. Inglis’s cafe, if
the impediment of attainder and confifcation was not an impediment which the
treaty of peace intended to remove, no lofs in thisinftance is within the meaning of
the treaty of amity and it is argued if the impedim:nt of attainder, was meant to be
removed by the treaty of peace, that according to judicial opinions on the operation
of this treaty in removing impediments, this fpecies of impediment is to be con-
ftrued to have been alfo removed. ‘The judicial opinions to which he alludes are
given in the cafe of Hylton, in the fupreme court, and in the cale of Eaton in
North-Carolina diftrict.  The treaty of peace is paramount to every State law pafled
cither before or after its ratification. 'This is declared by the conftitution of the
United States, and by every judicial decifion where the queftion has occurred, and
1s therefore uncontrovertible before anytribunal, and it is contended, that an a¢t con-
fifcating, is not diftinguifhable on legal grounds, from an a& attainting, when the
force of the treaty on themis the point to be decided. 'The treaty which repeals
the former repeals the latter.  Ithas been adjudged in the cafe of Eaton, that the
treaty has repealed the former, and therefore it may be contended it has repealed
tne latter. Moreover, the agent for the United States takes the liberty to refer to
tne confideration of the board the a& of New-York, pafled the 22d of February
1788, repealing all laws orparts of laws in that State which may contravene the
treaty of peace, and requiring the courts of law and equity in that State to judge
according to the true intent and meaning of the treaty notwithftanding thofe laws.
A correftcopy of the adt is filed with this argument.

2. 1f it be but doubiful whether the creditor can in the ordinary courfe of judicial
proceedings recover from the debtor the amount of his debt, it is contended on
the part of the United States, that the creditor ought to feek his remedy in a court
of juftice previous to any application to the board for an award againft the United
States.  Ina doubtful cafe, how can it be fatisfadorily proven that the debt is not
recoverable in the ordinary courfe of judicial proceedings, unlefs application be pre-
vioufly made to the tribunals of juftice? Is not every cafe doubtful more or lefs till
the experiment of recovery before a court in that or fome fimilar cafe has been tried ?

The agent, to avoid repetition, begs leave to refer the commiffioners to his argu-
ment in the cafe of Cunningham and company, on the true intent and meaning of
the
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the treaty of 1794, and to his laft argument in this cafe, which was meant to
embrace this particular point ; and alfo his argument in the cafe of Dulany.

JOHN READ, Jun.
Jane 6 g Agent general for the United States.
une 6, 1798,

CommissioNERs’ OFFICE,
Philadelphia, 25th Fune 1798.

PrEsSENT.

Mr. MACDONALD,.
Mr. RICH,

Mr. FITZSIMONS,
Mr. GUILLEMARD.

In the cafe of INGLIs.

ORDERED, That the general agent for claimants have leave within eight
days to make fuch obfervations on the two arguments on the part of the United
States in this cafe purfuant to the orders of the board of the 28th ultimo and the
firft current, as he fhall think proper.

Extradled from the proceedings of the board.
G. EVANS, Secretary.

In the cafe of Dr. INcLIs.

N obedience to the order of the board of the 25th inftant, the general agent
for claimants will make a few obfervations upen the two arguments on the part of
the United States in this cafe, and in doing this he is not apprehenfive of mvolving
himfelf or the claimants at large, or this claimant in particular in the fmalleft con-
tradiction, or of being under the neceffity of receding from any one pofition he
has hitherto taken.

If this cafe ftood alone, (without having others depending upon ene very im-

portant principle, to wit—rhe neceffity at this late day of reforting 1o the courts of the
United
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Usited Staies, as @ previous flep to any application o the board) 2 fingle obfervation
only would be repeated—< The claimant’s fecurity is impaired, 1z_ﬂen_tz'i——a&fq[i¢tely
« doflroyed.”” When this debt was contracted, the credit was not given to the
perfon of the debtor: The bonds are the evidence that the debts were folem'nly
contraded, but the mortgage was the fecurity.—This affertion has not been denied,
it will therefore be taken as admitted, at lealt as far as the agent for the claimants
ever meant it ; that is, fuppofing the lands to have pafled, pofitively difincumbered
by law, into the hands of bona fide purchafers. He will admit that if this bad
been a cafe of fequeftration only, and the lands were in pofleffion of the mortgager,
his heirs or devifees, there would be a difference ; he might go farther and fay
that, in his own opinion, even if a purchafer in this latter cafe was to make the
mortgagee defendant in a fuit in_equity to compel 2 furrender and a cancelling of
the mortgage, the court might fay, ¢ do equity yourfelf by difcharging the debt
¢ before you demand a furrender of the fecurity”—The claimant ought not now,
on principles of juftice, (fuppofing it certain, inftead of doubtful, that the attainder
1s no bar to a fuit) to be driven after the perfons of the debtors ; thofe perfons were
not what he trufted to—and although it is not certain, it is doubtful, whether,
when they {ee any probability of a decree agajnit them, they might not follow the
example of John Syme, the claimant might then be told, he muft proceed to fet
afide the fraudulent conveyances—if after fucceeding in this fuit he happened to
levy upon fufficient property in the poffeffion of one grantee or donee, all proceed-
ings would be fufpended (at leaft if it is not certain, it is doubtful} until procefs
for contribution could be had againft all the relt—This would be as bad as the
old replevin bond law of Virginia, which was at laft vepealed ¢ becaufe thereby the
ereditor might be prevented from ever recovering bis debty”

In the outfet of the argument of the agent of the United Statzs in this claim,
it was {trenuoufly contended that the claimant was an American citizen, that the
confifcation of his debts was complete, and abfolute, and that no flipulation in the
treaty revived the right of the claimant.

It ought not to have been contended that confifcations were not removed by the
treaty ; that point had been fettled by the court of the United States, and the agent
tfor the claimants cannot prefume that the law officers of the United States were
unacquainted with that decifion or with the principles on which it was decided—But
when the board decided the fame point and on the fame principles, it does not
follow that the board would not have adopted fimilar principles, and decided in
the fame way, even if the decifion of Hamilton @. Eaton had been diametrically the
reverfe of what it has been, nor could it be expected that the opinion already
given in the prefent claim would be altered or fhaken, if Eaton was.on a writ of
crror to obtain a reverfal of that judgment. :

Here the general agent for claimants muft make a few obfervations upon a maxim
frequently cited already—¢ Tt belongs not exclufively to the courts of either coun-
¢ try to interpret treaties,”’ and he affures the board that he perfe@ly underftood
the only meaning this maxim can bear, notwithftanding the fuppofition of the agent

for
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for the United States to the contrary. He well knew that in which ever country a
defendant is profecuted for a caufe in which the conftru&tion of a treaty is to be
decided, the court having the caufe before them are neceffarily to decide upon the
treaty—Their decifion, if they are a court of fupreme or fuperior jurifdiction,
fettles the conftruction and interpretation of their own country only. If that deci-
fion and conftru&ion is agreed to by the other country, it muft be deemed the truc
one, if different from, and the objeé is of magnitude, it may end ; according to
the temper of the nations, in expoftulation and reparation; in negotiation and
arbitrement, or in war.

Before a board, conftituted as this is, oppoling decifions or opinions of thz two
countries have no more binding authority in {ettling the true interpretation, than
they would have with generals at the head of contending armies—There is however
one happy difference between the cafes—cool argument, and friendly difcufhon, arc
at prefent to fupply the place of bayonets and balls, and that the conltruétion is to
be fettled by the weight of reafon, not the weight of metal,

Still however, decifions of courts of competent jurifdi@ion in each country,
upon queftions arifing upon the treaty are, while unreverfed by a fuperior tribunal,
are to be deemed and taken as the Jaw of that country, and are fufficient evi-lence
of the interpretation which the government of that country givesto the treaty. To go
further in fearch of evidence would be to draw it from 1mpure fources ; and where
an uniform train {of decifions on the {ame point are produced, both in the courts of
the different States and of the United States, that evidence muft be conclufive.

The board are to take that evidence as they find it at the prefent time, notas
binding upon their confciences to decide the fame point the fame way, but as amply
fufficient proof thatif other claimants go to the fume court with the fame caulfes,
their fate will be the fame. The board are not to fuppofe that the decifions of
American judicatures are ¢ to be worked upon by the temper of the times, to rife
and fall with the tide of events ; that they will bend to cvery governmental
exigency, er vary and be blown about by every breeze of political intereft’—Nor
can the experiment of commencing fuits to try the quellion again, be decently
infifted upon by the agent for the United States—it amounts to little fhort of 2
declaration that the courts of the United States awould do, what he has already
accufed a learned and illuftrious judge of having done—7fake decifions from moatives
of governmental policy —Befides, before a board of arbitrators felected from the
two countries, the decifions of the courts of each country on the fubject in con-
troverly are to be proved as other fa@ts—What then would be their opinion, if, after
a claimant had {utisfactorily proved any fac, the agent for the United States was to
fay, ¢ It is true, you hav: produced an hoft of unexceptionable and pofitive wit-
nefles”’—it is true I myfelf not only admitted but infilted upon the fame fa&; but
its confequences have been cxaétly oppofite to what I intended ;—1 infift therciuvre
upon your examining every citizen in the Union, until you find one who can con-

tradict all the reft.
In



( 30 )

In this cafe the board have decided, that the claimant’s chara&er of Britith
fubjec was not affected or impaired by, the a& of New-York, and that the confif-
cation of the debt is no bar to his claim.

From this it is inferred by the agent of the United States, ¢ That they hare
alfo decided, that the difability arifing from the attainder was removed alfo.”

The agent for the claimants only infers, that the board have exprefled their
opinion that the difability to fue, ought to have been, as by the real and true inter-
pretation of the treaty, it was intended to have been removed : and if the American
courts have put any other conftru&ion upon the treaty, they will confider that
conftrucion as a legal impediment, and award compenfation accordingly—But for
them to decide that the difability wwas removed, while judicial decifions to the con-
trary (cited and relied upon by the United States) are ftaring them in the face,
would be to decide that midnight is noon day.

The agent of the United States having drawn his inference ; reafons as if the
decrees of the board were to reverfe all former and to controul all future decifions of
the courts upon the fame points, and inftead of coming forward and thewing caufe
why certain principles f{trenuoufly infifted upon by him, in former arguments, thould
ot be admitted as fixing the American conftrution of the treaty, and of courfe
entitling the claimants to an award, under the interpretation of the board, he flies
off, and fays ¢ that is a propofition to be admitted or denied on the part of the
¢ claimant.””

The claimant has no hefitation in admitting and denying, and he will involve
himfelf in no contradicion in fo doing.

He admits that by the conftru@ion put upon the treaty by the courts in the
Upnted States, he cannot recover his debts, and he complained in his memorial of
this, as a legal impediment.

He denies that this is the conftru@ion which the Britith government put upon the
fame treaty.—

He admits that the board are the proper umpires upon the fubje@, and he is fatis-
fied with their decifion.—

He denies that their decifion is of any binding authority upon the courts, any
more than the decifion of the courts to the cont:ary are binding on the board.

The agent of the United States, when prefled by the board to declare,  whether
there is good ground by the laws of the land for now proceeding judicially in the
recovery of the debt on which this claim is founded,” avoids a dire& anfwer. Is
this the candid and dignified a& of a great government, well knowing the inter.
pretation which the fages and expounders of its laws have repeatedly given, to the

replications
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replications of the ¢treaty’® whenad@s of attainder have been pleaded by debtors?
Could he not have faid, “I know of no decifion in favor of fuch a plaintiff, in
any court, and I know of feveral in which it has been determined that perfons in the
claimant’s fituation can not recover ?’—Inftead of this, he fays, < It has been
adjudged that the treaty has removed the impediment arifing from confifcation, and
therefore it may be contended that it repealed attainders; and he proceeds, and
contends that if it be dbubiful, the claimant muft feek his remedy at law ;——in other
words, he muft wafte a few years and fpend the amount of his demand in order to
purchafe authentic teftimony, that the debt itfelf is irrecoverable in the ordinary
courfe of judicial proceedings. It has not indeed, been infifted, that the board
muft attend the different trials, deliver their charges to the jury, and affit in the
deliberations of the judges, but itis evident that they muft wait the event of every
decifion, and after that, they muft wait the retarns of all the executions, to know
from the returns of marfhals, whether the defendants are folvent in their diftn&s,
or have eftates in Kentucky or the Moon.

But, in propofing the queflion to the agent of the United States, did the board
mean to alk, What points might be contended ? No !—The arguments before them
fhew that ewvery thing is contended.——Nor did they wifh to know what things arc
doubtful.—A pointed queltion was put, and a dire&t anfwer ought to have been
given.

That anfwer the general agent for claimants will take the liberty to give, aad to
prove.

By the law of the feveral States, and of the United States, as it now {tands
declared, as well by the judges of the State courts as of the courts of the United
States, and from the conftruction put upon the treaty by thofe courts, the claimant
can not recover at law.

If this is proved, fo as to fatisfy the confciences of the board, of the fa&, the
claimant mult have his award, agreeably to the decifion already given in this claim.

The agent for the claimants will (tate the judgments, on which he relies, and he
calls upon the agent for the United States to produce one, to contradict them.

DECIDED CASES.

Moore v, PatcH.

JAMES PUTNAM, Efq. before the revolution held a high and important
office under the crown, in Maflachufetts. He early dccided upon the part he
thought himfelf bound to take, and joined the Britith forces and left Maflachufctts
before the declaration of independence.  He was profcribed, attainted, and his rea;il

an
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and perfonal effate, debts included were confifcated to the ufe of the Statet He
commenced at fuit, after the pedce, againft ome of his debtors, for a bona jfide debt
contracted before the war, and which had not been colle@ed into the treafury.

It was, folemnly determined in the fupreme court of the commonwealth, that
his attainder was a bar to his recovery.

The (ame point, arifing on the fame act, was decided by the tircuit court of the
United States, in the diftri& of Maffachufetts.

In thefe two cafes, the plaintiff was profcribsd by the fame State in which the
defendants refided and the caufe was decided.

Canp v. LockwooD.

IN this cafe the defendant was fued in a different State from that in which the
plaintiff was profcribed, and the debt had never reached the treafury. Qae ftrong
point, in addition to all the arguments to be drawn from the true interpretation of
the treaty, prefented itfelf in this cafe, to wit, ¢ that courts of one State ought not
to take notice of the penal laws of another State.” All were overruled, and judg-
ment rendered for the defendant.—See Dallas’s Reports.

This muft be confidered as a moft authoritative declaration of the interpretation
the United States put upon the treaty, as it was cited and relied upon by them,
(unlefs they difavow the argument of their agent) to fhew that a perfon in the claim-
ant’s fituation not only could not recover his debt at law, but even had no pretenfion
to claim before the board. .

Doucrass v. STIRK ¢f alias.

IN the circuit court of the United States, for the diftrict of Georgia,

The plaintiff, (together with Sir James Wright and many others) was profcribed
by name, by an ad of affembly of Georgia, for adhering to the king of Great
Britain, and all his eftate real and perfonal, debts included were confifcated. M.
Il)ouglaf'sfhad alfo an eftate, and feveral debts due to him in South-Carolina By
the Jackfonburgh law, his eftate, (debts excepted) was confifcated as th :
of a known Britifh fubje&. ' pred) Hesiecas the property

On the eftablifhment of the federal court (for no Britith fubje& whatever could
maintain a fuit in the State courts of Georgia) he commenced the above adion,
The defendants pleaded the act of affembly, the plaintiff replied with the treaty of
peace, and the conftitution of the United States declaring it the fupreme law of the
land.  On demurrer this judgment was given, May
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May Term, 1792,

ALL and fingular the premifes being feen, and by the court now here, more
fully underftood, and mature deliberation being thereon had, it feems to the faid
court that the plea aforefaid by the faid &c. in manner and form pleaded, and th-
matter in the fame contained, are good and fufficient in law to preclude the fiid
Samuel Douglals from his adtion aforefaid, &c. and concludes in the ufual form,
that the defendants go without day, and ajudgment that they recover their cofls, &c.

The foregoing is a ¢ judgment on demurver and therefore of high authority.” It
was of fo high authority as to deter every other Britith fubject in the fame f{ituation
either from proceeding in fuits already commenced, both in Georgia and the other
States, or from commencing any other fuits, and was not that alegal impediment !

If additional teftimony was neceffary to fhew that the foregoing decifions contain
the interpretation which every court in the United States will give to the treaty, 1.
might be taken from the argument of the United States in this cafe.  Their agent
even after being convinced that he mult abandon one of his principler. to wit, that
confifcation is a bar to every claim, ftill infilts, that attainder isa bar, and the
very decifion of chief juftice Elfworth in the confifcation cafe, Hamilton @ Eaton
fully fupports him half-way in his pofition ; to wit, thatitis confidered as a lar ot
faw inthe United States, the other half, to wit, thatit is a bur to any claim hure,
has been negatived by the decifion ot the board

With thefe decifions, with the corroborating opinion of the chiet juttice of the
Urited States, that the claimant ¢ might have been claimed and holden asa citizen
whatever were his fentiments and inchinations,” and with rhe act of New-Yoik
s qubich legiflated on bis righis and debts in that chureéir,”” All betore him, how can
he decline a plain anfwer toa plain queftion ? how cun he even fay 't queflion i
dovbtfid 2 If a fuit at law was to be brought in this caf:, and as the United States
are interefted their agent and attorney general wore to argue for the plintift, how
would they get over their own affertions 2 could they candidly fav we werz ia an
error and are corvinced of it 2 Why not then tell the board 1a plaia toems the Jlrine-
ant has a remedy at law # they will not commit them{elves fo fir. Would they cite
the opinion of the board 2 A chapter in the Keran would be legally as binding,
would they urge the policy of a contrary determination ! Policy cannot difpenie
with the oaths which are recorded in Heaven. WWould they ventureto fry that ihe
intereft of the United States, its treafury and its citizens require it 2 VWould no:
the honeft indignation of the judge roufe at the argument addrefled to the intevetts
of the man ? Could they urge the withes, inftru¢tions ov even directions of the other
bianches of government ? ¢ It is an important principle, which in the difcutlion of
s queftions of this kind, ought never to be loft fight of, that the judicivy of the

«

¢« United States is not a {ub-ordinate, but co-ordinate branch of the government.

But is the argumentum ab inconvenienti to avail nothing ? and in the zeal of the
agent of the United States for their interefl, is not that intereft in fome degree for-
gotten. E It
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If one fuit is neceffary to be brought, thoufands muft be_brought, for if one alpne
is commenced and terminates { contrary to all precedents) in favor of the plaintiffs,
all the other claimants are left to the chapter of accidents. If all are brought, the
‘board muft wait the decifion of the very laft, in order to afcertain whether the
parties, if alive are folvent or their defcendants in the third or fourth generation
have affets by defcent.  All thefe fuits muft remain in fufpenfe in the lower courts,
until one fhall be determined in the fupreme court, and then proceed ; or they
muft all prefs for the judgment of the lower courts which muft inevitably decide
againft them, thofe courts being bound by the law as it now ftands. And then
they muft all give fecurity, purchafe writs of error and come to the higheft tribu-
nal; and if all thefe judgments fhall there be rendered for the defendants, not
barely legal cofts but every neccffary expenfe mult be added to the compenfation.

But how can the agent of the United States even hint at the neceflity of fuits
without formally and {olemnly abandoning, and declaring unfounded, every pofition
he has laid down in all his former arguments. But even this would be now too late,
when the claim was firft filed he fhould have avowed the opinion of the United
States, that confifcations and attainders were all done away. With this fanétion,
fuits might then have been commenced, but while the United States gave their ap-
probation to, and refted upon decifions that the claimants had no remedy it would
have been madnefs to have gone to law.

As long as the dodtiine of the perpetual and unalienable allegiance of the natural
born Britith fubje@s is interwoven in the texture of the Britith conftitution, and as
long as the right of emigration and of expatriation is a principle of the American
-government, the courts of the two countries will differ 1n one important point of
interpretation on the treaty of peace.

Great Dritain fays, every individual who did not remain attached to the Ameri.
can government at the treaty of peace, although from neceflity, from the impoflibility
of getting away, or from the wifh to fecure the earnings of his life, he may have
remained after the declaration of independence, he is ftill my fubje@ ; my prior
tight, and his own determination, juftify a claim which has never been relinquithed,
and his adherence to my caufe, which you call a crime, with me was meritorious,
«nd gives him an additional rigat to my protection and fupport.

‘The United States affert that from the declaration of independence they aflumed
their ftation among the nations of the earth—that remaining after that time, was
at leaft a tacit acknowledgment that he had become a citizen—that his eftate was
legiflited upon as the eltate of a citizens, and that that law was dire@ed to an
object of mere municipal regulation and not affe@ted by the treaty.—Here they are
at iffue—and as nations own no fuperior under Heaven, however different they
may be in wealth, population and improvements—war or arbitrement muft decide
their difputes, and wifdom, juftice and humanity, have chofen the latter.

Tbat arbitrement however is not between creditor and debtor ; that would be
ercéting a court unknown to the conflitution of the country—and decifions ot

courts,
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courts, moulded to fuit the awards of the board, would indiredtly fubmit the
debtor to a tribunal from which by the moft folemn compact he is exempted.

The arbitrement is between the creditor who has been by the laws of the country
prevented from recovering his debt, and that country in which thefe impediments
have been created or permitted.

Wm. MOORE SMITH,

General agent Jor claimants.

July 1, 17¢8.

CommMissioNERs’ OFFICE,
Pbhiladelptia, 2d Fuly 1798.

PrESENT.

Mr. MACDONALD,
Mr. RICH,

Mr. FITZSIMONS,
Mr. GUILLEMARD.

In the cafe of IncL1s.

OBSERVATIONS from the claimant by the general agent purfuant to
the order of the board of the 25th ult. having been read—Ordered, that the agent
for the United States have leave to fee and reply to the fame within ten days.

Extra&ied from the proceedings of the board.
G. EVANS, Secretary.

In the cafe of the Reverend Mr. INcLis.

N purfuance of the order of the board of the fecond inftant, the agent for
the United States will proceed to remark on the obfervations and the authorities
offered to the board by the generel agent for claimants, in confequence of thei.r order
of the twenty-fifth ultimo, which have relation to the prefent enquiry in this cafe,
 Whether there is a remedy at law now for the claimant.”

In
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In doing this, the agent for the United States will endeavor to avoid any allu-
fions to him perfonally or to the nation whofe fubje@s in thefe cafes he reprefeats,
that may tend to excite unpleafant fenfations in either.

It is a principle which he hopes will not be denied, that where creditors claim
ander the treaty of amity it muft appear to the board that they have not now &
remedy for the recovery of their debts in the ordinary courfe of judicial proceedings.
Convinced that this ought to appear to the board, z}qd that the United States never
affumed the payment of one cent on account of Britifh debts when the debtor was
able and might be compelled to pay ; it was made by the agent for the United
States a diftin@ groand of defence againft this claim, ¢ that there had been and
was yet adequate remedy at law.” He intended to ref_ort to this plea, and rely on
it, fhould the firft ground of defence be determined againft the United States. Is
he, orcan he be precluded by any ac of the board from doing ths ? May he not
:tutc as many grounds of defence as he may think proper, andif any one is deter-
mined a juft bar to the claim, are not the board in confcience bound to dec-:re_e
againft the claim ? unqueftionubly they are ; as the agent knows no power to limit
the various defences he may make to claims, he fhall be governed now as he has
been on this fubjed entirely by aregard to juflice and to the honor and interefl of the
Urited States. “Thele motives induced him to plead the fecond plea of defence
againft the claim, the fame motives powerfully urge him to rely on it, and he does
vely on it

Tt is obferved by the agent for claimants that ¢ if this cafe {tood alone (without

« having others depending upon one very important principle, to wit—the neceflity
s¢ at this late day of reforting to the courts of the United States as a previous ftep
< to any application to the board) a fingle obfervation only would be repeated—the
« claimant’s fecurity isimpaired, leffened, abfolutely deftroyed.” Waving for a
moment an enquiry whether the claimant’s fecurity is impaired, leffened, or abfo-
iutely deftroyed ; and fuppofing the fecurity abfolutely deftroyed ; yet if the credi-
<ot can now obtain and adtually have and receive full and adequate compenfation,
from the eftatc of the debtor in the ordinary courfe of judicial proceedings, it is a
cafe where the United States are not refponfible.  The words of the 6th article
are, &c. ¢ Whereas it is alledged, &c. that by the operation of various lawful
“ impediments {ince the peace, not only the full recovery of the faid debts has
¢ been delayed, but alfo the value and fecurity thereof have been in feveral inftan-
¢ ces impaired and leflened /5 that by the ordinary courfe of judicial proceedings
¢ the DBritifh creditors cannot now obtain and acually have and receive full and
¢ adequate compenfation, for the loffes and damages which they have thereby fuf-
¢ tained, itis agreed that in all fuch cafes where full compenfation for fuch loffes
¢ and damages cannot for whatever reafon be adtually obtained, had and received
“ by the faid creditors in the ordinary courfe of juftice, the United States will
¢ make full and complete compenfation for the fame, &c.” According to this
text though a mortgage is deftroyed abfolutely, yet if the creditor poffefies other
evidences of the fame debt which the mortgage fecured, and the debtor in the ordi-
nary courfe of judicial proceedings can be compelled to fatisfy the debt out of fome
other
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other eftate, the cafe is excluded from the jurifdiction of the arbitrators. The
debtor muft be purfued and the United States cannot be made liable : ‘The ftipula-
tion does not render them liable mérely becaule a fecurity is impaired or leffened or
defiroyed but it muft be /o deftroyed, that the debt cannot be recovered from the
debtor, in any judicial form whatfoever. Where is the lofs or damage to a creditor,
if having two fecurities- one is loft and the other will enable him to recover his
whole debt? and if one is loft, why in juftice fhould he not avail himfelf of the
other 7 and in fuch a cafe as this, why fbould he not be compelled to do it?
Suppefe a cefe where prior mortgages had exhaufted the fubjed, would the latter
mortgagee confider his debt loft, when out of other eftate of the debtor he might
obtain payment in the ordinary courfe of juftice by an aion of covenant. Vainis
it for the'claimant now to pretend that he trufted merely to the mortgage, when
that had been preceded by bonds to fecure the fame debt : He trufted as is very
ufual to the perfonal fecurity of the debtor, and to the mortgage alfo. The agent
for the claimant then has been precipitate in taking it for granted that the creditor
trufted to the mortgage only ; nothing can reafonably warrant fuch an idea, nor
did the agent for the United -States ever admit it. ~When it was faid on a
former argument by him, that the mortgages were in the poflefion of the State of
New-York, it was urged on the part of the United States, that the bonds were
in the hands of Mr. Inglis, and that he had a remedy by fuing on them, cven
fuppofing for the fake of argument no proceedings could be maintained on the
mortgages. Does this principle contain the admiflion which it is faid has been made
on the part of the United States? Can it be ferioufly believed, that they would
contend, that Mr. Inglis ought to fue on the bonds if they believed the bonds were
no fecurity for his debt ? It is contended now, and always has been contended,
on the part of the United States, that the bonds were fecurities for thefe debts,
and it is believed whenever the debts are fued the bonds may be evidence to fupport
the adions. Thefe obfervations and a recurrance to the laft argument, which
concluded the pleadings on the part of the United States will fhew that the agent
for claimant’s has either not read or not underftood them. The agent for claimants
having made a rampart for himfelf by what he calls an admifhion fuppofes the lands
have pafled into the hands of innocent purchafers, pofitively difencumbered in law,
and therefore argues that there is no remedy now on the mortgage. The agent
for claimants in the hurry and length of his argument altogether forgets the princi-
ples on which heargues. Does he {tate it as a fact that the land has been fold by
the mortgagor ? No—he has never faid it was fold by them. With reafon then
the agent for the United States may confider it as agreed by the agent for claimants,
that the mortgagors {till hold the lands, he is the more willing to underftand the
agent for claimants in this way becaufe he believes they are now in pofleflion of
them. If the fadis, that the mortgagors hold the lands, can any argumert founded
on the fuppofition that they do not hold them, advance the intereft of Mr. Inglis
or furnifh arguments to fupport it.

The material fa& is, that, whether they hold the mortgagzd premifes or not,
tkey hold amnle ettate for fatisfying the claimants’ demand.

The
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The next fippofition which is affumed as a ground of argument is that the lands
have paffed pofitively difericumbered into the hands of innocent purchafers.  This is
the wery point on which the agents have been at ifue ¢ whether the lands if fold
«« did pals pofitively difencumbered.”” How does the agent for the claimant argue
his fide of the queftion ? In this extraordinary way, he decides the matter on
which the agents difagree, to bein his favor, having done this, it is laid down by
him as a ground-work to prove, the very point itfelf on which they are at iffue.
The agent for claimants has heretofore argued that the treaty reinftated Mr. Inglis’s
debts, if it did, it confirmed the original fecurity on the land which never could
pafs difencumbered into the hands of a purchafer.

Itis faid that the agent for the United States reafons as if the decrees of the
hoard, were to controul the decifions of the courts, his reafoning muft have been
(trangely mifunderftood to produce fuch an obfervation. He never did nor does he
now admit a controuling power in the board over the judiciary of America. An
idea fo busulicneing, {o difgraceful, to the United States, was never entertained by
.‘xim.

The agent for claimants has taken the liberty to obferve that the agent for the
United States when preffed by the board to declare, ¢ whether there 1s good ground
¢ by the Jaws of the land for now proceeding judicially in the recovery of the debt
*¢ on which this claim is founded avoids a dire&t anfwer.”” If the agent for the
United States returned his anfwer in 2 manner unfatisfadory to the board, it was
only from the board that he &pecled to hear it was unfatisfactory.  If their quef-
tion has not been anfwered by him, in a manner not to be mifunderftood by them
and at the fame time perfe&ly decorous, he has been very unfortunate in not execut-
ing what he intended. When the agent for the United States had previoufly
ftated, as a fubfloative and adequate ground of defence againft this claim, that the
difability arifing from the a of attainder of the creditor was annulled by the treaty
of peace, on the fame principle that the confifcation of the debt was adjudged to be
annulled, the debtor being yet and always poffefled of fufficient eftate to fatisfy this
claim, or fuch part of it as in juftice fhould be paid, he underftood the queftion
from the board, as intended to draw forth further reafons in fupport of that ground,
and not his private opinion which he could not have fuppofed the board had con-
defcended to afk.  He therefore gave an anfwer containing reafons for that propofi-
tion. This he conceives was proper and all that was expected of him by the board
more efpecially as they have not ignified the contrary, for he is not difpofed to con-
fider the agent for claimants as direéted by the board to complain on z4eir behalf
that their queftion was not fatisfadorily anfwered. But to gratify the agent for
claimants in this inftance though under no obligation to do it, the agent for the
United States will fay again, what he has before moft intelligibly faid, that the
treaty of peace did repeal and annul the legiflative a&s of attainder pafled by the
fevteral States, upon the fame principles that in the cafe of Hamiltons and Eaton the
chief juftice adjudged it to have annulled the a&s of confifcation pafled by the State
of North-Carolina, and upon the fame principles that the board have in this cafe
refolved that the laws of confifcation paffed by the feveral States fo far as debts are

concerned,
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concerned, are by the treaty of peacc annulled and made void. If this is the
effe@ of the treaty of peace on confifeation laws relative to debts, the like muft be
its effet on attainder laavs relative to debts, for the agent for the United States does
not difcern any reafonable foundation for a diftinction between the operation of th
treaty on thefe feveral laws,

How captious then mull appear this complaint againft the manner in which the
enquiry of the board had been anfwered, and how unbecoming was it in the agent
for claimants to interrogate, and obferve, ¢ [s this the candid and dignified a& ot
4 a great government, well knowing the interpretation which the fages and expoun-
¢ ders of its laws have repeatedly given to the replications of the treaties when
“ adts of attainder have been pleaded by debtors? Could he not have faid, ]
¢ know of no decifion in favor of fuch a plaintiff in any court, and I know of
¢ feveral in which it has been determined that perfons in the claimant’s fitaation
¢ cannot recover.”’

Here it is afferted that cafes have exifted where repeatedly the judges have deter-
mined that perfons attainted by legiflative a&ts during the war, were difabled to
recover their debts fince the peace, and it is infinuated that they were known to the
agent for the United States. If any fuch cafes exift they are unknown to the
agent for the United States, nor does he believe there are any fuch, for he does
not confider either of the three cafes. Moore vs. Patch. Camp vs. Lockwosd, or
Douglafs vs. Stirke, &c. produced in fupport of this affertion as warranting it.
Upon thefe he thall obferve more particulaily by and by, but he cannoet conceal
his furprize, if repeatedly judgments of this fort have been rendered that fome
inftances are not more fatisfactorily made known to the board, and he mult add
that if in any inferior court a judgment of this fort has ever been given, it being
contrary to the doé&rine eftablithed by the opinions of the judges of the fupreme
court in Hylton’s cafe ought not to be regarded by the board. The agent for the
United States therefore could not fay, ¢ that he knew of feveral in which it has
< been determined that perfons in the claimant’s fituation cannot recover’” their
debts, and he denies that any decifion was ever given in the fupreme court of the
United States which either fupports or even countenances, and which does not
rather contradiét fuch an opinion. The agent for claimants proceeds—¢ But in
«¢ propofing the queftion, &c. did the board mean to afk what was contended ? No
+¢ ——the arguments before them {hew that every thing is contended”’—When every
thing is demanded, maay things muft be contended. When an interpretation is
laboured to be given to the treaties, contrary, as it is conceived, to the uncontro-
vertible meaning of the articles, when an interpretation is labored to be given to
the treaty of amity, o injurious to the intereft and fo derogatory to the honor of the
United States, fo contrary to the ideas entertained of iz in the United States,
when adopted, that had fuch an interpretation been thought poflible this treaty
would not then have found a fingle friend, among the many wife, honorable and
juft men, who approved and advocated it. When an interjrctation is laboured to
be given to this treaty, that cannot fail to make it the object of univerfal deteftation
for the injuftice that it will do the people of the United States, it was incumbent

on
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on the agent to eppole every argument againft fuch an interpretation. In the pre-
fent cafle when it is admitted that the debtors poffefs eftates more than fufficient to
pay this claim, when thofe debtors and their eftates are amenable to the laws, when
the creditors poffefs legal evidence (that is to fay bonds) to maintain fuits in the
ordinary courfe of judicial proceedings : Where is the reafon or the juftice that
excufes the creditor from proceeding at law againft the debtors ? The agent for
the claimant has urged two objeCions. 1ft. That there is no “ neceflity at this.
s late day of reforting to the courts of the United States as a previous ftep to any
« application to the boards 2dly. That the a& of the attainder in this cafe is a bar
% to a fuit.”

The firft cbje@ion is of a general nature applying to other cafes in like manner as
to this, and therefore its principle is faid to be very important. Truly it is very
important. If it means any thing it means, that the United States are immediate-
ly liable for all the outflanding debts contrafted before the war, remaining due
from American debtors, to Britith fubjeéts, and that a Britifh creditor is not bound
to fue his debtor inany inltance at this late day. When fuch a propofition is feri-
oufly infifted upon on the part of the claimant can there be any bounds to claims
againit the United States ; and if the propofition is approved by the board, is there
any outftanding debt coniracted before the war, and yet due from an American
citizen to a Britifh fubje& that will not be awarded o be paid out of the public
treafury 2 Can fuch an opinion be for a moment entertained by any man who will
take the trouble to read the article of the treaty ? In this particular cafe the agent
for the claimant urges that Le ought not to be obliged to refort to judicial proceed-
ings, becaufe he fays the fame queftion has already been decided, and he ufes the
following words : ¢ The board are not to fuppofe that the decifions of the American
¢ judicatures are to be worked upon by thet emper of the times, to rife and fall with
¢ the tides of events, that they will bend to every governmental exigency, or vary
“ or be blown about by every breeze of political intereft, ¢ nor can the experi-
*« ment of commencing fuits to try the queflion again be decently infifted upon by
+ the agent for the United States; it amounts to little fhort of a declaration
“ that the courts of the United States would do what he has already accufed a
“ learned and illuftrious judge of having done” make decifions from governmental
‘¢ policy.” If this form of expreflion has been ufed to caft indireétly any afperfion
on the judiciary of the United States, or to induce a belief that the agent of the
United States, had reflected on their probity, in either cafe the infinuation is unjuft.
The affertion that the queftion has been already tried, is not admitted to be true, and
already has been contradicted according to the beft of this agent’s knowledge. At
this late day it is faid not to be reafonable to require the claimant to commence a fuit
atlaw. Why has he not fued before? What has hindered him? The courts of
jultice have been open in New-York to Britifh fubje&ts perhaps ever fince the peace,
but certainly from the 4th April 1787.  Sce A. Hamilton’s letter 19th April
1792, Pretident’s Meflage, p. 129.

“ But how can the agent for the United States even hint at the neceflity of fuits
¢ without formally and folemnly abandoning and declaring unfounded every pofition
“ he
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¢ he has laid down in all his former arguments but even this would now be too late,
¢ when the claim was firft filed he fhould have avowed the opinion of the United
¢ States, that confifcation and attainders were all done away,” &c. What means
this prefumptuous and groundlefs affertion ? The pofition relative to fuits as a gencral
rule, was laid down in Cunningham’s cafe, (page ) it never has been abandoned
and never will be, unlefs in fuch particular cafes as may reafonably be excepted
outof the general rule. The cafe of Mr. Inglis is not deemed an exception. Is
it for the agent for the creditors to difate before this board how their clainis are to
be repelled and defended on the part of the United States ?

The agent for the Uhnited States withing to avoid the difcuffion of anv matter
that is not immediately connedted with the fubje@ before the board, will not entor
npon the do@rine of allegiance as eftablifhed in Creat DBritain or in America.
‘When the controverfy is not between his Britannic mujefty and the United Stat..,
it cannot be neceflary to touch upon that fubje@. The controverfies fubmitted 1o
arbitration are between certain individuals, fubje@s of his Britannic majufty, rca-
tive to their private interefts and the United States. Should a cafe arife where tiv:
claimant fhall have taken the oath of fidelity to the United States and for a whil:
adted with them voluntarily and afterwards joined his Britannic majelty, it may
well be difputed whether this defctiption of perfons are capable of claiming betur:
this board by virtue of the treaties. Would it be competent for any munto fuy
that he was not an American citizen in the teeth of his own oath, when the con-
troverfy does not concern his Britannic majefty but the individual himfelf and the
United States. On this head however no obje@ion jizs againlt Mr. Inglis who
never took an oath to the United States, and who has been determined to poflefs
a charadter that entitles him to claim before the board.  After this point had been
determined by the board, it {feams difficult to account for the obfervations that the
agent for the claimant has at #his {tage thought proper to make on it.

The agent for the United States will now proceed to examine the three cafts,
cited by the agent for the claimant to fthew that by the laws ot the feveral States as
it now ftands declared as well by the judges of the State courts, as of the United
States, and from the conftrution put upon the treaty by thofe courts the cloimant
canuot recover at law, and will endeavour to fhew that ncither ean fupport this pofia
tion.

In the cafe of Moore v. Patch, it is alledged that Mr. Putnam, the creditor and
plaintiff in the firft action was attainted. No fuch fact appears by the record. In
the record he is called an abfentee. In Maffachufetts there were two clafles of
people who had been inhabitants of the State that were prefcribed, the firft under
the confpiracy a& which was an a& of attainder, the latter under the abfentee law,
which was no# an a¢t of attainder, nor even confifcation without certain proceedings
at law by way of libel were had for this purpofe. It was under the laft law Mr.
Putnam was proceeded againft as an abfentee ; It is believed he never was attainted
as a confpirator. Mr. Putnam after the peace inftituted a fuit in the county of
Worcefter in the State of Maflachufetts, for a debt due to him before the pt'.lctf,
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oy aperfon of thename of Adams. He recovered his judgment in the ufual time
1ad manner, no attainder or confifcation was pleaded in bar of the a&tion. After
recovering judgment it was found his debtor had left no perfonal cftase to fatisfy the
judgment, but was feized of real effate equal to that purpofe. According to the
laws of Maffachufetts of ancient ftanding, the real eftate of the defendant was
delivered to the plaintiff in execution by metes and bounds to be held by him in fee
fimple in fatisfaction for his debt. Mr. Putnam being an alien, it was doubtful
whether he could hold the land thus taken for his debt. To determine in a legal
way that queftion a conveyance was made by him to AMoore, the Prefent Plaintiﬂ",
and he brought an adtion of trefpafs which was finally determined againft the
intereft of Mr. Putnam, that he was an alien and incapable by the laws of Maffa-
chufetts of holding lands in fee fimple.  Such appears to the agent for the United
States to b: the circumftances of this cafe, which having no analogy whatever to
the cafe of Mr. Inglis is no authority to prove he cannot now recover at law.  Be-
fides this cafe, if it involves the conftru&ion of the treaty of peace, it might and
ought to have been brought before the fupreme court of the United States for
their decifion, had the plaintiff confidered the judgment of the fupreme court of
Maflachufetts to be againft the treaty.

The rext cafe is that of Camp v. Lockzwsod, adjudged in the State court of
Pennfylvaniain the year 1788, This cafe when examined will readily be feen by
the board to be no authority in fupport of that opinion. The real queltion, and on
which the court gave their opinion, was a queftion of confifcation, in the words of
the judge—¢ Whether the dzbt had been forfeited in Conne&icut and actually velt-
¢ ed in that State, and whether any thing has occurred which divelts it, and whe-
¢ ther under the peculiar circumilances of our relative fitnation with regard to
¢ each other thic courts of this State can take notice of fuch confifcating and velting
¢« {o as to preclude the plaintiff from recovering here a debt due to him there, before
¢ that confifcation.” The proceeding againft Camp was not as a traitor, and he
had never been attainted.  The principal point in this cafe was the operation of the
treaty on confifcated debts, and the opinion of the court on that fubje® was, the
only part of the cafe cited by the agent for the United States. This opinion was
that the treaty did not annul the act confifcating the debts, which opinion has fince
been overruled in the courts of the United States, and is contradited by the refo-
lution of the board in this cafe. Does the agent for claimants with to fatisfy the
board by this adjudication that their refolution is erroneons, or what other purpofe
can it anfwer ? Indeed he fays the cafe prefents another point of importance, viz :
that the penal laws of one State will be taken potice of by the courts of another.
Is this offered as an authority in fome other claim that is hereafter to be brought
before the bourd, or in Dr. Inglis’s cafe ? If in the latter how does 1t apply 2 All
the penal laws relative to D, Inglis were paffed in the State of New-York. Dr.
Inglis, if the board fent him to law for redrefs, will feek his remedy io the courts
of New-York, where they will take notice of their own penal laws and of the
treaty of peace. This part of the cafe having no relation to Dr. Inglis’s cafe
might have been well omitted.

The
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The third and laft cafe to which the claimant refers, is that of Douglafs .
Stirk, of this the agent for the United States knows nothing more, than what the
agent for claimants has difclofed concerning it at different times. The (tatement
which he hasmade of this café is very fhort, and asit is probable the whole of the
cafe can. be produced it would be agreeable to fee it.

But taking the ftatement to be corre@ (though from the inftances of inaccuracy fo
frequent in the obfervations now under confideration it may™well be doubted,) the
real points decided cannot be conftrued to be any other than thefe two. 1l That
the treaty of peace did not annul a confifcation law, and 2d That there was a dif-
ference between an American Britifh fulje@ and a real Britifh fubjed.’ This judg-
ment was rendered in 1792, and in both points has fince been overruled by the
American courts particularly in the cafe of £ amiltons and Eaton. That there was
an attainder, or if there was, that it was regarded in the decifion, does not certain-
ly appear. Reference was made to this fame.cafe by the agent for claimants in the
memorial filed on the part of Robert Williams, and 1t was there reprefented that the
court decided, that there was a diftin&ion between an American Britifh fubje@ and
a real Britifh fubjed, and that the 4th article of the treaty of peace, only embraced
the debts of the latter, nothing is- there faid of attainders and the judgment applied
to American Britifh fubje@ts who were abfentees, in the like manner as to thofe
who had been attainted by law. In the cafe of Hamilions vs. Eaton, the plaintift
was an American Britith fubje¢t and the debt had been confifcated ; whether he
had been profcribed or attainted will appear by reference to the report in the poffef-
fion of the agent for claimants, which it is hoped will be infpeted by the board.
The agent for the United States regrets that he does not poflefs the report, and
cannot aflift his memory by perufing it.

From thefe explanations and remarks on the cafes produced by the agent for
claimants, the board it is hoped will be convinced that they do not fupport the
affertion, that by the law as it is now declared there is no remedy in the courts for
Mr. Inglis. 'They will for that reafon, and as there is every profpe& that Mr.
Inglis will recover atlaw, order him tofeek his remedy there. It is believed the
board can mewer make it neceffary before a claimant is fent to the courts to feck pay-
ment of the debtor to prove to them by an adjudged cafe, that he can recover ; it is
fufficient for this purpofe, if there are no adjudged cafes or no eftablifbed principle of
laaw to oppofe his recovery. Such appears the fair conltruction of the treaty of
amity, which was to give redrefs where it could not be obtained in the courfeof
judicial proceeding.

The United States do notexped that the intereft of their treafury will influence
the board in their interpretation of the treaties, nor do they defire it.  They have
formed treaties which they are able to fulfil, and with which they are willing faithful-
1y w0 comply ; but let it be remembered by the agent for claimants, that their 7a-
sioual faith will not be violated, if they refufe to perform what was ncver Promiffl{j’

an



( 44 )

and that their faith has not been pledged to pay whatever may be awarded, but only
whatever fhall be awarded ir the fpectal cafes refered to arbitrament.

JOHN READ, Jun.
Agent gencral for the United States-

July 32, 1798,

CommissioNERS’ OFFICE,
19th February, 1799:

PresenT.

Mr. MACDONALD:
Mr. RICH,

Mr. FITZSIMONS,
Mr. SITGREAVES,
Mr. GUILLEMARD.

In the Cafe of the

Rzglzt Reverend CuarrLes INGLIs.

The folloaving Refolution haming been the fubje@ of full difcuffion in the board during
Srvcral fitcings, Mr. Macdonald, wvith the concurrence of Mr. Rich and Mr.
Guillemard, moved that the fame fhould be paffed.

THE BOARD having further confidered this cafe with the feveral argu-
ments of the parties, a&ts of the legiflature of the State of New-York, proceedings
purfuant thereto, {tatements of the law and decifions of courts therein referred to
and having in particular confidered

An ad@ of the fuid State of New-York, paffed on the 22d day of O&ober, 1779,
whereby the claimant was convidted and attainted of the offence of adhering to the
king of Great Britain, and his whole eftate both real and perfonal forfeited to and
vefled in the people of the State :

_ An a@ paffed on the 13th day of November, 1781, for remedying miftakes and
d’feéte in the proceedings for conviction of perfons who had adhered to the enemy :

An
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An an paffed on the 19th day of May, 1784, (/ubfequent to the treaty of peace)
by the forty-fixth fection whereof it was made lawful for all perfons being citizens
of the State, who were indebted by mortgage, bond, fpecialty, contra&, or on
account, to any perfon whofe eftate was by attainder and conviélion forfeited to the
people of the State, with fix months after the paffing of the faid a&, to pay the faid
debts to the treafury of the State, in fpecie or other monies and paper fecurities, and
where fuch debts were due from perfons who had not remained within the enemy’s
power or lines, and whofe eftates were forfeited to the State by attainder or convic-
tion, fuch perfons might in difcharge of fuch debts, pay unto the faid treafurer, the
certificate or notes therein referred to, and be diftharged from any intereft awhich may
have become due on fuch debts, from the firft day of Fanuary, 1776, to the firff day
of Fanuary next after the conclufion of the war, provided the fecurity had not been
executed fince the {aid firlt day of January, 1776, the receipt of the faid treafury
being thereby declared to be a fufficient difcharge for the debts fo paid: And it was
thereby alfo provided, that from and after the expiration ofthe faid fix months, it
thould be lacuful to the commiffioners of forfeitures, to fue for and recover all debts
due to perfons whofe eftates were by attainder or confifeation fo forfeited to the people
of the State, with the whole intereff due and to grow due thereon, the monies fo
recovered by the faid commiffioners tb be paid into the treafury of the State:

An act paffed on the 27th day of November, 1784, whereby the clerks of the
vefpedive cities and counties within the State, were authorized and required to
cancel the records of mortgages to perfons whofe eftates real and perfonal, were for-
Jeited to and vefled in the State ; and in particular providing, that where fuch mort-
gages were difcharged fince the 12th day of May, 1784, the treafurer’s certificate
thould be fufficient :

Three fubfequent Ads, allowing further time to debtors for making payments to
the treafurer of the State, ofdebts due to perfons attainted, and whofe eftates were
forfeited to the State, in the manner provided by the faid a& of the 1¢th day of
May, 1784:

An a& paffed on the 22d day of February, 1788, entitled, “ An a& in the
% form of the aét recommended by the refolution of the United States in congrefs
*¢ affembled, ofthe 211t day of March, 1778, to be paffed by the feveral States,
“ relative to the treaty of peace between the United States and the king of Great
¢ Britain,”—whereby it was enacted, that fuch of the aés and parts of adts of
the legiflature of the State as were repugnant to the treaty of peace, or any article
thereof, fhould be and were thereby repealed ; and the courts of law and equity
within the State, were dire@ed and required to decide and adjudge according to
the tenor, true intent, and meaning of the fame :

An 2& paffed on the 21t day of March, 1788, in the fame feffion of the legif-
lature of the faid State, and by the {fame perfons who puffed the gencral repealing
aét laft mentioned, the fourth fe&ion of which a&, pafled on the faid 21ft day of
March, ftatcs, that ¢ Whereas notwith{tanding the length of time given by the

« legiffature
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¢ legiflature of the State, to fuch as were indebted to perfons whofe eftates had
been forfeited as aforefaid, to pay the faid debts into the treafury in public fecu-
¢ rities, there was reafon to believe that many of the faid debtors had withheld
¢ fuch payments, and not availed themfelves of the benefit intended them by.
¢ fuch provifion”’—and enacts, that after the firlt day of November then next,
any perfon might produce to the treafurer any bond or other contraét, executed to.
ony attainted perfon, and pay the amount due thereon, in any public fecurities,
iffued from the treafury ; and upon the treafurcr’s certificate of fuch payment, the
perfon paying the fame, might then recover the amount of fuch debt from the
perfon who executed fuch bond or other contract, Jur that no intereft fhould be com-
puted thereon betwveen the firf} day of Fanuary, 1776, and the firlt day of Fanuary,
1.784,—-which a& fpecially provides, that ¢ nothing therein contained fhould ex-
¢ tend to any bond or other contrad, where one or more of the co-obligors had
¢ fince the war, or did then, refide within the dominions of the king of Great
¢ Dritain ; or to any debts due from the perfons who had been inhabitants of the
¢« State from the firit day of Junuary, 1776, and who had been well attached
¢ to the freedom and independence of the State, and aétual {ufferers by the late
¢ war, fo any perfon or perfons awho bad been conviled or attainted as aforefaid ;
¢ if fuch debts when contra@ed did not refpeQively amount to upwards of ffiy
¢ pounds each; but that all fuch debts not exceeding faid amount as aforefaid,
« fhould be and avere therely forewer diftharged ; unlefs due to joint partners or
“ truftees, where one ormore of the partners or ceflui que trufl had not been con-
% oided or attainted :”—DBut the faid a&, while it provides for the further effect
and operation (under the modifications therein mentioned) of the attaindcr, con-
fifcation, and proceedings purfuant thereto, ws authorized and directed by the
feveral a@s before ftated, contains no reference to the general aé&t which had been
paffed in the fame feffion of the legiflature as aforefaid, ¢ in tle firm of the a&
«¢ recommended by the refolution of the congrefs of the United States,” as
having been meant or held, fubflantially, in any part, to rtepeal by the general
words it contained or reftri¢t the operation and effedt of the faid fpecial attainder
and confifcatior, or proceedings purfuant thereto, and to the other ads for carry:
ing the fame into execution ; nor any fuch provifions as would have been neceffary
for applying the operation of a repeal of the faid former a&s, to thofe things which
had been done, and proceedings which had taken place under the fame ; and whicir
a& therefore amounts to a Jegiflative declaration, that ¢ the faid a& in the form of
¢ an ac’” pafled in the general terms before ftated, was not meant to repeal, or in

any refpect underftood to affect the (aid {pecial attainder and confifcation, or opera-
tion thereof, paft or to come :
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The cersiﬁcate of Gerard Bancker, treafurer of the State of New-York, dated-
the 2oth of O&ober, 1797, is in the following words, viz:

“ This isto certify, that purfuant to aliquidation made by John Slofs Hobart, .
¢ Efquire, oneof the judges of the fupreme court of the State of New-York, as
* diredled by law, dated the 211t day of May, 1785, the balance due on a mort-
* gage given by Hezekiah Mills and Mary his wife, dated the 2d day of May,

€ qmme
¢ 1775,



( 47 )

“ 1775, to Charles Inglis, is three hundred and twenty-two pounds three fhillings,
¢ and that the faid Hezekiah Mills did on the 2.4th day of May, 1785, pay faid
¢ fum into the treafury in public fecurities.~——And that purfuant to another liquida-
tion made by the faid John Slofs Hobart, efquire, dated the 13th June, 1788,
the balance due on a mortgage from Nathan Barlow and Joan his wife, to
Charles Inglis, dated the 2d May, 1776, isone thoufand and thirty-one pounds
« eight fhilliags and nine-pence half-penny—And purfuant to another liquidation
¢« made by the faid John Slofs Hobart, efquire, dated the 14th June, 1788, the
¢ balance due on another mortgage from Nathan Barlow and Joan his wife, to
¢ Charles Inglis, dated the 2d June, 1776, is three hundred and fixty-eight
pounds fix fhillings and one penny ; which two laft fums together, amounting to
¢ one thoufand three hundred and ninety-nine pounds fourteen fhillings and ten
¢ pence half-penny, were paid into the treafury of the State of New-York on the
¢ 27th day of November, 1789, in public fecurities.~~It does not appear from
¢ any vouchers I have, what fums the mortgages were originally given for.”’—
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New York, O&ober zcth, 1797.

(Signed) GERARD BANCKER, Treafurer.
State of New-Yeork.

The decifion of the court of common pleas of the State of Pennfylvania, held
at Philadelphia, in December, 1788, in the cafe of Camp againfl Lockwood, re-
ferred to on the part of the United States as authority in this cafe, in the report
whereof the parties are defcribed as follows, ¢ the plaintiff and defendant had both
¢ been inhabitants of Conne&icut previous to the revolution, where the debt for
¢ which this adtion is brought was alledged to be contra¢ted, and continued fo for
¢ fome time after the commencement of the war; fubfequent however to the
¢¢ declaration of independence, the plaintiff joined the Britith army, and on the
« return of peace, he removed with other loyalyfls to Halifax, where he continued
<« to refide:” Whereby it alfo appears, that all the plaintiff’s eftate, real and
perfonal, was confiscated by the legiflature, under an a& of the faid ftate of Conneé&-
icut, and declared to be forfeited to the State ; that the plea on which the queftion
was decided by the court was as follows, viz: ¢ That the confiscation by virtue of
¢ the aét of Conne&icut bad divefled the plaintiff’s property in the debt, if any was
¢ due, and vefled the same in that State,” and that in deciding the queftion againft
the plaintiff it was held by Shippen, prefident, ¢that the courts of one State muft
¢ neceflarily take notice of the confifcations made in another ;”—That the debt
¢ was due from a perfon refiding within the State of Conneéticut, and was con-
¢ fequently confifcated as other debts due there, and the right of attion as well as
“ the debt was weffed in that State,’—¢ That the fourth article of the treaty of
¢ peace was confined to real Britifb subjedls on the one fide, and the citizens of
« America on the other 3”’—¢ And that the plaintiff was not such a person as had a
“ »ight 20 sue for and recover the faid debt, already wefled by confication in the
¢ State of Conneélicut :”

The
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The decifion in the cafe of Murray againt Mareon of the circuit court of the

Uhited States for the difteiét of MafTachufetts, held at Bofton, on the 12th day of
May, 1791, by Jobn Fay, esquire, then chief juftice of the United States, #il
liam  Cufbing, esquire, aflociate judge, and Fobn Loavell, esquire, diftrict judge ;
in which cafe the plaintiff wae John Murray, deferibed to be  of the cry of St
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Fohws, in the province of New-Brunswick,” and wherein it was pleaded for the
fendant, that by ¢ ad of the general affembly of the State of Maffachufetts
Biy, holden in the year of our Lord, 1779, reciting among others, that where-
as rhe faid John Murray with fundry other perfons in the fame 2& mentioned,
had wickedly confpired to overthrow and dcitrey the confhirution of government
of the then latc province of Matlichufetts Bay, and alfo to reduce the inhabi-
tanis of the faid province: it was enacted that the faid John Murray bad juftly
incurred the forfiiture of all his property, rights and liderties, holden under and
derived from the government and laws of the fame State, and luff all civil and
political relation tu the same State, cnd! to the United Stores of America;” and
that all the poods and charicls, righte and credits, lands, tenements, and here-
ditaments of every kind, of which the faid John Murray was feizod and peffef-
fed, or was entitled to poffefs, thould enfure and accrue to the sole ase aid benejic
of the said government and peopls of the State aforefaid 37—~ And that the com-
monwealth of Maflachule'ts Lad the sle and exclufive right to sue for aud recover
the debt aforesaid ;—\Vhich plea in bur the court held to be goody’~—=¢¢ and that
the faid John Murray fuwdd recover nothing by his writ.”?

The decifion of the crcuit cowt for the diftriit of Georgie, In the vale of
ouglass againlt Siirk's execwturs, on the 2d of Muv, 1792, where it appears,

from a printed report of the cafe, that judgment was given as follows : * Jupcr
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IrEpeLL thus delivered the judgment of the cowt: In this cafe, from the
firt, T have not had a momen’s doubt.  Douglafs was a citizen of this State ;
banifhed from it; and his ettate and debts cuafifeated. "I'his is a punifiment
by a State of an: of its own citizens. There is no article in the treaty that can
poflibly do away a forfeiture actually incurred by a citizen actually pamed be-
fore the treaty took place, and with rcfpeét to which, no further inquiry 13 ne-
ceflary than what property and debts he pofleffed.  If his crime was {till to be
eftabhifhed by any proof whatever, perhaps he would be prote&ed by the fixth
article of the treaty. I am perfe@ly clcar that the fourth article protects only
Britifh fubjects on the one fide, and American citizens on the other. An Ameri-
can citizen cannot fay he was on the fide of Great Britain fo as to avail of that
article, without acknowledging himfclf guilty of high treafon, and no man to
be fure can claim a benefit under that allegation from the country againft whom
the treafon was committed.  If any doudt can be eutertained on this fubjeét, the
fifth article would fhew this part of the treaty was not intended to operate on fuch
perfons.  But I think the conftru@ion Jor the article itself is clear. 1 perfectly
agree alfo with the defendant’s counfel, that in this cafe, the plaintiff Douglafs,
was as completely bound by this a& as he could have been by a fentence at law;
and that this law is to operate in the nature of a fentence, an obfervation which I
think was made with much judgment and propriety. My brother Pendleton

¢ authorizes
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. ¢ authorizes me to fay, that he eoncursin this opinion, and therefore there muft.
¢ be a judgment for the defendants. '

The decifion of the supreme court of the United States in February, 1794, the
State of Georgia againft Brailsford, and others, (produced and referred to in the
eourfe of difcuffion in the board, to fhew that in the cafe of confiscation there was
a remedy at law, at the fuit of the original creditor) in- which cafe, the caufe hav-
ing been tried by a fpecial jury upon an amicable iffue from the equity fide of the
court, to afcertain ¢ whether the debt,. and the right of adion to recover it, belong~
¢ ed to the State of Georgia orto the original creditors,” the queftion of law con-
fidered by the court as decifive of that point was, whether the debt bad been con-
fifcated or not ? And the judges having been unanimous, the following charge was
delivered to the jury by chief juffice Jay : ¢ We are of opinion that the debts due to
¢ Hopton and Powell (who were citizens of South-Carolina) awere not confiscated
¢ by the ftatute of South-Carolina, the fame being therein exprefsly excepted : that
¢ thofe debts were ot confiscated by the State of Georgia, for that flatute enadls,
“ with refpe@ to Powell and Hopton, precifely the like, and no other degree and
¢ extent of confifcation and forfeiture, with that of South Carolina ; awherefore it
¢ cannot now be neceflary to decide, how far one State may of right legiflate rela-
“ tive to the perfonal rights of citizens of another State, not refiding within their
+¢ jurifdi®ion :—We are alfo of opinion, that the debts due to Brailsford, a Bri-
4 tifh fubje@ refiding in Great Britain, were by the flatute of Georgia fubjeed not
“ to confiscation, but only to sequeflration, and therefore that his right to recover

¢ them, revived ut the peace, both by the law of nations and the treaty of peace
Upon receiving which charge, the jury, after deliberating fome time, propofed the
following queftions to the court, ¢¢ Firft, did the a& of the State of Georgia com-
% pletely weft the debts of Brailsford, Powell, and Hopton, in the State, at the
% time of paffing the fame? Secondly, if fo, did the treaty of peace, or any
# other matter, revive the right of the defendants to the debt in controverfy > In
anfwer to which queftions the chief juftice ftated, ¢¢that it was intended in the
« general charge of the court, to comprize their flatements upon the points now sug-
* geffed, but as the jury entertained a doubt, the enquiry was perfeély right. On
¢¢ the firlt queftion he faid it was the unanimous opinion of the judges, that the
« a6 of the State of Georgia did not wveff the debts of Brailsford, Powell, and
« Hopton, in the State, at the time of paflingit: On the second queflion he faid, that
“ no sequefiration divefls the property in the thing fequeftered, and consequently,
s¢ Brailsford at the peace, and indeed throughout the war, was the real owner of
s the debt; thatitis true the State of Georgia interpofed with her legiflative au-
“ thority, to prevent Brailsford recovering the debt while the war continued, but
s that the mere refloration of peace, as well as the wvery terms of the treaty, revived
% the right of adtion to recover the debt, the property of which bhad never in fadl
“ or law, been taken from the defendants : And that if it were otherwife, rhe fi-
% guefiration would cestainly remain a lawful impediment to the recovering of a
% bona fide debt, due to a Britifh creditor, in dire& oppofition to the fourth. article
s« of the treaty : —The faid feveral points thus {tated by chief juftice Jay, as the:
wnanimous opinion of the judges of the fuprecr}ne court, manifeftly importing, th:;‘ré
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if the debts in queftion Lad been confifct.r’, the right would have been gone from
the original creditor forever, o as to leave noth}ng on whlcl)‘ the treaty of: peace
could operate ; but that in the cafe of feguefiration enly, the right never having been
divefled, the remedy v.as only fufpended, and of courfe revived on the mere reﬂor-
atwn of peace, as well as by the treaty,—and the report ftates, that ¢ aft.er this
<« explanation, the jury, without going again from the bar, returned a verdit for
¢ the defendants ™

And the cafe of fFarre executor of Fencs, plaintiff in error againﬁ Hyleon,

- decided by the fupreme court of the United States in Feb. 1796, on a wnt of error
from the circuit court for the diftri& of /7irginia, where on the demurrer to the
defendants rejoinder to the plaintiff’s replication to the fecond plea, judgment had
been given for the dzfendants, in June, 1793; which fecond ple, whereon the
decifion was fo given, confincs itfelf to the {tatement of a payment into the loan
office of the State, purfuant to an a& pafled on the 20th day of O&ober, 1777,
therein {pecially recited, entitled ¢ An a& for fequeflering Britifh property, ena-
« bling thofe indebted to Britith fubjects to pay off fuch debts and directing the
« proceedings in fuits where fuch fubje@s are parties :” And which a& fo entitled
proceeds on the following preamble. "¢ Whereas divers perfons, fubjets of Great
¢ Britain, had during our conne@ion with that kingdom, acquired eftates, rcal
< and perfonal, within this commonwealth, and had alfo become entitled to debts
¢ to a confiderable amount, and fome of them had commenced {uits for the reco-
¢ very of fuch debts, before the prefent troubles had interrupted the adminiftration
< of juftice, which fuits were at that time depending and undetermined, and fuch
<< eftates being acquired, and debts incurred, under the fanction of the laws and of
¢ the conneftion then {ubfifting, and it not being known, that their fovereign bash
¢ as ger fot the exampl of confifcating debts and eftates, under the like circumitances,
¢ the public faith, and the law, and ufages of nations, require, that they fhould not
¢ be confifeated on our part, but the fafety of the United States demands and the
fame law and ufages of nations will juftify, that we fhould not firengthen the
hands of our enemies during the continuance of the prefent war, by remitting to
« them the profits or proceeds of fuch eftates, or the intereft or principal of fuch
¢ debts 3 And it is thereby enalted (as ftated in the faid plea) < that it may and
Shall be laauful for any citizen of this commonwealth, owing money to a fubject
of Great Britain, #0 pay the fame or any part thereof, from time to time as he
< fhall think fit, into the faid loan office, taking thereout a certificate for the fame,
in the name of the creditor, with an indorfement under the hand of the com-
< miflioner of the faid office, exprefling the name of the payer; and thall deliver
¢ fuch certificate to the governor and council, whofe receipt fhall difcharge him
“ from fo much of the faid debt :” The faid plea further fetting forth a payment
into the loan office purfuant to the faid a& of fequeffration, whereby itis there plead-
ed, ““that the defendants were difcharged from fo much of the faid debt,” but not
that the right of the creditor was gone, or vefted in the State ;—with the fubfe-
quent act of confifcation pafled by the faid State in the year one thoufand feven hun-
dred and feventy-nine, whereby it was enated, ¢ that all the property, real and per-
¢¢ fenaly, within the faid commonweakth, belonging to any Britifh f{ubjeds, fhould
“ be
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*¢ be vefted in the commonwealth,” and which further contains a provifion in the
following words : ¢ But this a& fhall not extend to debts due to Britith fubje@s
¢ and payable into the loan office, according to the a& of general aflembly for
s fequeflering Britifh property,”

And further, having confidered the {tatement of the law laid before the board
by the agent for the United States, ating {purfuant to aét of Congrefs) with the
advice and under the direction of the attorney general, as contaiped in the anfwer
of the United Startes in this cafe, their an{wer in the cafe of Putnam, and alfo
their printed anfwer in the cafe of Cunningham and company before the board, refer-
red to in this cafe, and their obfervations on the reply; which ftatement of the
law, thus fan@ioned by the authority of the firft laav officer of the United States, is as
follows, viz: ¢ The a& of the State of New-York, paffed the 22d O&ober,
“ 1779, by name atlainied the claimant of the offence of adhering to the enemies
¢ of the State, and for that offence ccnfifcated all his real and perfonal eftate, and
“ declared it to be forfeited to and wefled 1n the people of the State ; this a& was a
““ complete and abfolute confifcation of the debts of the claimant, and on the paflage of
“ it, the ftate was ip/o faddo poflefled of them. [t divefled the claimant of all interefi
“ or pretext to the debts, and every right exercifed by the State over them after the
forfeiture was an exercife of ownerfbip. 'The State was the creditor, and Heze-
¢« kiah Mills and Nathan Barlow, were the debtors, and the State could offer
terms of payment, or abfolntely releafe or difcharge the debts forever :—The
 confifcating of the debts of the Reverend Charles Inglis was by this aét, abfoluse
 and complete :—1It has been fatisfaltorily proved in the anfwer on the part of the
-¢¢ United States to the claim of Putnam’s executors, to which the agent for the
¢¢ United States begs leave to call the attention of the board in their confideration
of this claim, that wheie confifiations are complete on the return of peace, debts
« of themfelves do not revive, but that an exprefs flipulation is neceflary to reinftate
¢ them, and that no ftipulation was made in the treaty of peace for debts, the
< confifcation of which was complete and abfolute.  The debts of the cluimant, by
an aé of the legiflature of Ncw-York, were confifcates, and the treaty of peace
¢« did not revive them ; he can therefore have no pretext to afk for compenfation
for them from the United States. And furthur, if he is a royaliff or rofusce,
s as the agent for the United States believes and exprefcly charges, the recommen-
« datory words of the fifth article of the treaty of peace, fhews his caufe was net
« provided for, but left to the juftice of the State, if they deemed him a fit object
¢ of attention or recompence.”’  Answer of the Urited Siates p. v.  *'T'wo quef~
% tions were fubmitted to the court’ (the fupreme court of Muffachufetts in the
cafe of Moore againfl Patch) “ for their opinion 5 but en which of them, or whe-
¢¢ ther on both, their judgment was given, does not, nor cannot appear, fer the
« judgment is a general one. The firft was, that James Putnam after the 1gth of
¢ April, 1775, rcnounced all allegiance tu the State of Maflachufetts, and was
¢ convicted of the fame on a libel filed and pronounced according to law, on the
¢ fecond Tuefday in December, 1780, in the court of comnion pleas held at
Worcefter, and was named and proferibed in an a& of that commonwealth,,
called an ac for confiscating the eftates of absentces.”  Sccondly, thatat the tim}
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extending ¢ the executions and executing the deed to the plaintif James Put-
nam, at all times after the 1gth of April, 1775, was an alien, being a fubje&
to the king of Great Britain.—It was fubmitted to the court, whether on thefe
fads the plaintiff could recover :—The agent for the United States, after ftating
this cafe as it really appears from the documents, which the board will difcover
do not correfpond with the memorial, fubmits that both or either of these grounds
are {ufficient to prevent the memorialilt from relief under the treaty of 1794.
The a& referred to in the cafe agreed on, the agent for the United States is
informed and believes, and when able will produce it, confifcated absolutely the
eftate of James Putoam. By it all his property real and perfonal was weffed in
the State of MafTachufetts and was appropriated to its ufe.—The confifcation
betng thus complete, the treaty of peace did not revive it.””— Answer of the United

States in Putnam’s case, p. v ¢ In Wright v, Nutt v H. Blackftone's reports 119,

<
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Lord Chancellor Thurlow declared, that he confidered the a& of the State of
Georgia, pafled 1782, for the confifcation of the realand perfonal eftate of Sir
James Wright, and alfo his debts, as the law of an independent country.—In
the cafe of Folliot v. Ogden, Tb. 135. Lord Loughborough declared, that the act
of the State of New-York paffed in 1779, for attainting forfeiting and confif-
cating th2 real and perfonal eftate of the plaintiff, was certainly of as full valid-
ity as the a& of any independent State. The agent for the United States, con-
fidering that this pofition will not be denied, forbearsto offer further reafons or
produce authorities to {fupport them. The State then having the power, right-
fully exercifed that power in this inftaice. Congrefs did the fame when on the
24th July 1776, they confifcated any Britith property whatever found on the
high feas:”  Jb.p. 2.—<¢ That the claimantis a Brizsfb subje@ within the mean-
ing of the treaty is a fa@ which the agent for the United States cannot admit :’

—Answer p. 1. ¢ Ttappears that he remained in the United States at the declara-
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tion of indopend:nce, and in his ufual place of refidence, until it wastaken poffef-
fion of by the Britifh forces. After the important a& of the 4th July, 1776,
which feparated for ever the two nations, the claimant made bis eletion to which
party he would unite himfelf. The ele@ion was fully manifefted by his own a&,
he refiding under the jurifdiction of the United States.  These circumflances put it
beyond a doubty that Mr. Inglis is not @ real Britifh sulbjec, which is the defcrip-
tion of perfons meant by the fourth article of the treaty of 1783 ; and if he
even had been, that treaty does not reinftate his confiscated debts. ~The opinion
of chief juflice Elsworth, part of which has been cited in the reply by the agent
for claimants, fupports the principle here contended for by the agent for the
United States. The chief juftice remarks (in the cafe of Hamiltons againft
Eaton) ¢ that there is no doubt but the debt in queftion was a fona Sfide debt,
and therefore contradted prior to the treaty. To bring it within the article it is
alfo requifite that the debtor and creditor fhould have been on differeut fides with
reference to the parties to the treaty, and asthe defendant was confefledly a citi-
zen of the United States, it muft appear that the plaintiffs avere subjecs of the king

of Great Britain, and it is pretty clear from the pleading and laws of the State that

they were fo. It is true on the 4th July, 1776, when North Carolina became
an independent State they were inhabitants thereof, though natives of Great

¢¢ DBritain,
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¥ Britain, and they mignt have been claimed and holden as citizens, whateveér
were their fentiments or inclinations.”” ¢ The Reverend Mr. Inglis might have
¢ been claimed and holden as a citizen, whatever were his fentiments or inclina-
¢ tions, and by the a& of the 22d O&ober, 1779, the legiflature of New-York
legiflatea on his rights and debts in that character :”-—Observations p. 7. and 8.
 James Putnam was a loyalift or refugee, and of courfe can have ne claim under
the treaty of peace to a reinftatement of his debt :”>— dnswer, case of Putnam,
2 3»—“In Camp v. Lockwood, decided in the common pleas of Philadelphia
“ county, among other things Shippen, Prefident, obferves, that as to the reflitu-
¢ tion of cftates, rights and properties already confiscated, it is not required by the
¢ treaty to be done, even as to real Britith fubje@s ; itisagreed indeed by the fifth
“ article, that Congrefs fhall recommend it to the feveral legiflatures to provide for
¢ fuch reftitution :’—Jbid. p. 4.
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And further, having confidered the known and acknowledged praftice of the
courts in the State of New-York, (in common with other States) of dedu@ing inter-
¢ff during the war ; correfponding with the legiflative provifions, to that effe@, con-
tained in the ac before ftated.

And laftly, having confidered the charge of negligence and avilful omiffion, which
bas been made againft the claimant, for not having proceeded at law notwithftand-
ing the faid legiflative a&s, decifions of courts, and legal praice before referred
to with the ftatements of the law, laid before the board on the part of the United
States, as before recited :——and alfo the following fuggeftions, fubmitted to the
board on the part of the United States, as reafons why the claimant ought not yet
to derive any benefit from the treaty of amity, viz. ¢ Waving for 2 moment an
¢ enquiry, whether the claimant’s fecurity was impaired and leflened or abfolutely
% deftroyed, and fuppofing the {ecurity ablolutely deftroyed, yet if the creditor can
¢ noaw obtain, and atually have and receive, full and adequate compenfation from
< the eftate of the debtor 1n the ordinaly courfe of judicial proceedings, it isa cafe
¢ where the United States are not refponfible :> Reply of the United States on the
Jpecial argument, p. 4. ¢ The debtor mult be purfued and the United States cannot
“ be made liable : The ftipulation does not render them liable merely becaufe a
¢ fecurity is impaired, or leflened or deftroyed, but it muf be (o deftroyed that the
¢ debt cannot be recovered from the debtor in any judicial form awhatever 2 Ib. p. 5.
¢ 'T'he cafes do not fupport the aflertion, that by the law as it is now declared there
¢ is no remedy in the courts for Mr. Inglis, They will for that reafon, and as
“ there is every profpe& that Mr. Inglis will recover at law,” order him to feek his
remedy there 2> Ib. p. 17. ¢ Atthis late dayit is faid notto be reafonable to re-
¢ quire the claimant to commence a fuit at law : Why has he not fued before?
* what has hindered him ? The courts of juftice have been open in New-York to
st Britith fubje@s, perhaps ever {lince the peace, but certainly from the 4th April,
“ 1787.” Ib. p. 11.  The following paffage from the claimant’s reply on the
fecond argument which is there cited and anfwered in thefe words, ¢ but how can
“ the agent for the United States even hint at the neceffity of fuits, without form-
¢ ally and folemnly abandoning and declaring unfounded, every propofition he has
*¢ laid down in all his former arguments? but even this would now be too lalte;

¢ when
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when the claim was firft filed he fhould have avowed the opinion of the United
States, that confifcation and attainder were all done away,” &c. &c. ¢ What
means this prefumptuous and groundlefs affertion ? The pofition relative to fuits,
as a general rule, was laid down in Cunningham’s cafe ; it never kas been aban-
doned, and never avill be, wnlefs in fuch particular cafes as may reafonably be
excepted out ofthe general rale.”” J5. p. 11. ¢ And the pofition thus laid down in
the cafe of Cunningham, which is to be found in the following among other paf-
fages : Compenfation ought not to be awarded againft the United States where
the debtor is folvent noaw, and the ordinary courfe of juftice is competent to partiel
relief, for any more than the part which cannot be recovered from the debtor in
the ordinary courfe of juftice.”  Priated anfwer in Cunningham’s cafe, p. 11.

¢ As to thofe debts which are ftated to be geod, why have not fuits been
brought ? In fuch cafes can it be faid, that full compenfation is not attainable in
the ordinary courfe of judicial proceedings watil a trial fhall be made ? Can this
be admitted to be true as to all thefe cafes in aggregate ? Perbaps n foine inftances
compenfation might be had if it was fought in the tribunals having cignizance, and
thefe inftances ought to be deduéted.” Jb. p. 60. < It is fairly and unequiver
cally to be inferred when debts of this magnitude are fuffered to remain fo long,
when full and ample juftice would have been done to the claimant at law, that
they aore confidered by him as rightfully confifcated, and would have continued fo :9
be confidered but for the treaty of 17943 underit, claime can be preferred awhout
expenfe or trouble, and payments immediately. demanded of the United States: Thefe
motives will no doubt encourage many applications to your board, and often for
debts like the prefent, legally and rightfully extinguifbed in the ftruggle betweea
the two nations.” Aufwer of the United Siates, p. 3.

¢ Tt is fufficient here to recapitulate, that the debts of Mr. Inglis have been prov-
ed to be legally confifcated, that he was of the defcription of perfons called rop-
alifls, and had he been a real Brityfb fubjec?, his debts would not be revived by
the treaty of 1983 :—7hat le has been guilty of great delay and neglipence, and

* that the courts of the ftate and diftri¢t of New-York were always open for him to
¢ purfue his rights in, and that the payments of his confifcated debts into the trea-

fury were under an a& of the legiflature, which. if contrary to the treaty of peace,
there was full and ample redrefs for him at law 5 and that application ought to be
made to the State of New-Tork, which may be done by petition for reftitution of
the money received from the debtors to the claimant, and if a balance fhall there-
after remain due to him, that he fhould refort to judicial proceedings againfl the
debtors refpedtively.”  Obfervations for the Urited States, poo1l. °

—And the whole matter having been fully difcuffed,—

Resolved, that the perfonal incapacity to fue and recover in the courts, under the

3th artic].e of the treaty of peace, arifing from the defcription and chara&er afcribed
to the claimant, as maintzined (with reference to authority ) on the part of the Uni-
ved States, and from the a& of atfainder and copfifcation before ftated, by which

atiainder
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aitainder the claimant ¢ loft ail civil and political refation o the State;* the total
extin&ion of his right to the debts in queftion, notwithftanding the treaty ot peace,

by virtue of the faid aét of confiscation, and other a@s and proceedings purfuant
thereto, as declared by the concutring decifions of courts of competent jurifdiction

before the treaty of amity ; and particulatly as declared, (refpedting the conclufive

effefts of confiscation againft the right of the original creditor ) by the unanimous opi-

nion of the judges of the supreme court of the United States in February 1794, deli-

vered by chief juftice Jay, in the cafe of Genrgiu againft Brailsford and others, before

recited, agreeably to the {tatement of the law which has beea laid before the board

on the part of the United States, in the manner before mentioned ; and the general

courfe of judicial praltice in deduling intereff, as before referred to, were lawful im-

pediments, operating againilt the recovery of the debts due to the claimant, within
the meaning of the treaty of amity, at the date of the faid treaty; ¢ fothat by the
¢ ordinary courfe of judicial proceedings, the claimant could not then obtain, and

¢ altually have and receive, full and adequate compenfation for the lofs and damage

¢ which he had thereby fuftained :”’—that the lofs ftated to have arifen from the
operation of the faid lawful impediments, was not occafioned by ¢ the manifeft

¢« delay, negligence, or wilful omiffion” of the claimant ; for no duty of diligence

could demand the profecution of expenfive proceedings at lav, on the furmife of a
chance, in oppofition to legiflative adts, the uniform decifions of competent courts,
and the eftablithed courfe of judicial practice ; nor can the claimant be held to have
known, that what the courts had determined to be law was not law ; that bound and
authorized as they were to apply the conflitution, their decifions were againft the
conftitution, and therefore void ; and that what they had adjudged rnot to be
within the treaty of peace, was neverthelefs within the treaty, and would be judi-
cially fo confidered if again tried :—that, (however unneceflary the enquiry may be
in the prefent cafe, fupported as it is by fufficient evidence of the law, asit refpedts
the claimant at and before the conclufion of the treaty of amity) it does not appear
that any decifion of any court within the United States, has fince been given,
inconfiltent with the decifions already referred to; for the cafe of Hamilton againfl
Eaton, decided in the circuit court for North Carolina diftri&, in June, 1796, was
a cafe of confifcation affecting perfons in the peculiar fituation defcribed in the
pleadings, under the operation of anaé of the State of North Carolina, pafled in
April, 3777, whereby it was among other things enacted, ¢ that all perfons being
¢« fubjeds of the State, and then living therein, or who fhould thereafter come to
¢ live therein, who had traded immediately to Great Britain or Ireland within ten
¢ years then laft paft, in their own right, or a&ted as fa&ors, ftore-keepers or
¢ agents there, or in any of the United States of America, for merchants refiding
¢ in Great Britain or Ireland, fhould take an oath of abjuration or allegiance, or
¢ depart the State ;> and notwithftanding the general grounds and principles adopted

by the judges, individually, in declaring their opinions in that cafe, the judgment

{v/hich though not in the laft refort, wasa binding precedent as far as it went) was

- no precedent beyond the cafe deferibed in the pleadings, and which is ftated in the
- paffage 1eferred to on the part of the United States, in the opinion then delivered
by chief juflice Elfworth ; the faid paffage being in the following words, viz: “To

* bring it within the article, it is alfo requifite, that the debtor and creditor fh}cl)uld

* have
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t have been on dzﬂ}rent fides, with reference to the parties to the treaty, and as
the defendant was confefledly a citizen of the United States, it muft appear
that the plaintiffs awere subjedls of the king of Great Britain, and itis pretty
clear from the pleadings and the laws ot the State, that they were fo. Itis
true that on the 4th of July, 1776, when North-Carolina became an inde-
pendent State that they were inhabitants thereof, though natives of Great
¢ Britain, and they might have been claimed and holden as citizens, whatever
¢ were their fentiments and inclinations. Bur the State afteravards in 1777,
« Jiberally gave them with others fimilarly circumftanced, the option of taking
»» an oath of allegiance, or of departing the State, under a prohibition to return,
« with the indulgence of a time to {ell their eftates and colle@ and remove their
 effe@s—They chose the latter, and ever after have adhered to the king of
¢ Great Britain, and muft therefore be regarded as on the Britifh fide:”
From which the neceffary inference is, that if the plaintiffs in that cafe had not
been within the defeription and operation of the faid aé&t of North-Carolina, they
would not, - in the opinion of the faid learned judge, have been entitled to
recover :—And in the cafe of Warre, executor of Fones, plaintiff in error againft
Hylton, decided in the supreme court of the United States in February, 1796, re-
verfing the judgment of the circuit court for the diftri of Virginia in February,
1793, the a& of aflembly {tated iu the plea on which the judgment was founded,
and payment had been made into the Joan-office of the State, was in exprefs terms
declared to be no more than an a& of fequefiration ; as appears from the recital alrea-
dy given, and the fubfequent ad of confifcation paffed in the faid State, referring
20 the faid former a8, asan a@ of fequefiration only, alfo before recited :—and there-
fore, whatever may have been the extent of general reafoning, adopted by fome of
the judges who concurred in the faid decifion of the fupreme court, againft the
_}udgment of the circuit court, that decifion was confined to fegueffration, and left the
aw on the conclufive effe@ of confifcation againit the right of the original creditor,
asit ftood on former decifions of competent courts and had been folemnly and una-
nimoufly declared by the judges of the faid fupreme court, in the cafe of Georgia
againlt Brailsford, particularly above recited and referred to :—But if it were true
thut, affer the treaty of amity, which made no change upon-the law, but fecured
to certain creditors the benefit of an arbitration, and of relief from the Uhnited
States, wherever they could not then recover in the ordinary courfe of judicial pro-
ceedings, decifions had been given, in dire& and manifeft contradition to what had-
been folemnly, and even in the laft refort declared to be the law, beforé the faid
treaty ; fuch fubfequent decifions would not affet the claimant’s right to a remedy
before the board, unlefs it could fuccefsfully be maintained that his condu& was to
be eftimated, not by events then paft or prefent, but by {ubfequent events ; that
(according to an argument which has been held) decifions in the year one thoufand
Jewen bundred and ninety.fix, were by a technical retro-action of their effe@, to be
confidered by the board, as information of the law in the year one thoufand seven
bundred and ninetyfour, and fuch information as to fubjet the claimant to the  for-
JSeiture of his rights for culpable negligence, in not having acted then according to
the knowledge he thus gfferaards received :—Or, that in determining whether a.
claimant is entitled to proceed before the board, for want of remedy in the ordinary
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courfe-of judicial praceedings, the laff decifion whenfoever it may be given, or the lofl
alieration of etrcum|tances in the fituation of debtors, whenfoever it may happen, muft
be the rule ; And if the right to a remedy before the board, did not by the treaty
attach, according to the ftate of things at or preceding the conclufion thereof, as
the_period to which all evidence on that head was to relate, and from which, as a
fixed and fettled point of departure, the board were to proceed, fuch muft be the
rule, withall its confequences of uncertainty, confufion, and incalculable delay :
—Nor could it ever be faid that the jurifdiction of the board, fhifting with every
occurrence, had efficient operation upon a fingle cafe till the very moment of a final
award ; for at any one period of the difcuflion, the following might be the terms of
a reprefentation on the part of the United States.—¢ The proceedings before the
¢ board muft in this cafe ceafe, asa remedy may now be obtained in the ordinary
¢ courfe of juftice,—it is true that the debt appears to be juft, that the debtor
‘ was folvent at the peace, and that he became infolvent during the operation of
¢ lawful impediments; but he is now again folvent; it is true, that under the
‘¢ fhelter of fuch impediments he abfconded with all his effeds, left the law fhould
¢ change its courfe, and compel him to do juftice, but he is zozw difcovered, or
“ fome of his effets are to be found in different States, or fraudulent conveyances
“ may be dete@ed and fet afide in chancery, and a recovery thus obtained ;—it is
“ true that the courts were fhut, or that decifions were given againft the creditor
“ in cafes precifely fimilar, but the courts are now open, and decifions have fince
“ been given in favor of fuch rights :>~—While the following might at fome future
period, before the final breaking up of the board, be the terms of reprefentation on
the part of the creditor : ¢ The remedy before the board was formerly flopt in its
¢ courfe by the then recent folvency, or difcovery of the debtor or of his effeéts,
¢ and by a change of decifion atlaw : but now againit is reftored by the infolven-
¢ cy which has_fince oecurred of the fame debtor, his huving again difappeared, or
*¢ the courfe of judicial opinion and pratice having returned to its former channel ;”
—or it might be faid, ¢¢ the creditor has fince gone through the whole courfe of
¢ law and legal remedy in vain, and now again appears before the board, to claim
¢ compenfation for all that he has fuffered, including the lofs which has been incur-
¢ red through the coftly experiments he has made :”>—And thus, as every tribu-
nal of juftice, ordinary or extraordinary, by arbitration or at law, mu/? afford fuffici-
ent time and opportunity for fubftantiating, by the beft evidence of which the cale is
capable, fuch averments, as according to the principles by which they are governed,
are material and relevant, it never could be known when the courfe of litigation
and of legal execution would terminate ; for the period muft forever recede fiom
the purfuit, and elude the hope of promifed fatisfaéion ; while under the operation
of a treaty of amity between the two nations, Britifb fuljefls, ciaimingan exemption
from the operation of general law, would be placed in array againlt American citizens,
in all the tedious and litigious hoflility of aétions at law, fuits in chancery, and wris
of execution ; the board in the mean ‘time, either employirg it{clf in the inveltiga-
tion of facts (on the flatement of circumftances, the nature and varicty of which
may be conceived from the reference in onefingle cafe to a lift of dzbtors ameunting
to feveral thoufands in number) the whole of which inveftigation might bz rendered
of no avail by fuch fuggeftions as thofe which have been ftated ; or fitting ina&}ve
er
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for years, till the refult of various experiments enabled them to proceed in eftimat-
ing partial recoveries, afcertaining and dedudting cofts of litigation, firiking bal-
ances, awarding compenfation for deficiencies, and (under a condition which was
{tipulated by the treaty, for the purpofe of enabling the United States to avail
themfelves of fuch changes as might occur in favor of judicial recovery) directing
affignments to the United States, after it had been proved by actual proceedings
through the whole compafs of legal poffibility, that all recovery of the debt fo afligned
was impracticable ;—confequences which would inevitably follow from the pofition,
that the queftion .of legal remedy may depend upon future events.—But whatever
might be the conduét of the board, whether they aéted confiftently, and according
to rule, in yielding to fuch confequences, or difappointed the application of their
own principles by the irregular exercife of a loofe and arbitrary difcretion, every
expofition of the treaty ewbhich would in any degree warrant fuch confequences muft Le
#rroncous :—that therefore the experiments which have been fuggelted and propofed
on the part of the United Srates, as {till neceflary (before the board can proceed
in this or {imilar cafes) to be tried by judicial proceedings, for the purpofe of afcer-
taning, whether the courts will now determine to be law, that which was held not
to be law at the date of the treaty of amity, and fet afide the operation of the legifla-
tive adls and decifions before ftated ; o as to afford, if not compleat, at leaft a
partial {atisfa&ion for the lofs fuftained, would in all refpets counteraé the whole
tenor and intent of the fixth article of the faid treaty, which regarded the ftate of
things at the period of its conclufion, and by which a right to ¢ full and adequate
compenfation from the United States, was completely vefted in thofe individuals
whoje cafes avere then avithin the defeription it contained ; a right not contingent or
fluuating on future circumftances, but perfe& and entire ; to be carried into
effect, not according to the precarious refult of different experimental proceedings, in
their nature dilatory, and tending from the cofts of litigation, and the protrattion of
difpute, to an increafe of the evil ; but by one fimple and definitive courfe of reme-
dy, prefcribed joirtly by the two nations, in the {pirit of friendfhip and peace, for
the purpofe of fpeedily putting an end to the only remaining caufe of irritation and
difcontent ; and to be exclufively adminiftered by arbitrators whom they have mutu-
ally chofen, and invefted with ample powers for that wife and amicable purpofe.

"THE SAID RESOLUTION having been read, Mr. StTGrEAVEs read the

following paper.

_ \'VE the uaderfigned CommissionErs, named on the partof the United States,
having determined not to give countenance or effec, by our prefence at the board,
o the principles afferted in the refolution, propofed in the cafe of the Right Revd.
Charles Inglis; we think it proper to declare the reafons and motives which have
ied us to this determinution, on deliberate refle@ion, and after combining, accord-
ing to our beft judgment, a liberal eftimate of our power with an anxious confider-
ation of our duties under the treaty of amity.

The
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The effential facts which are affumed, or admitted, by the claim and other docu-
ments in this cafe, appear to be as follow, viz.

That Doctor Inglis, was an inhabitant of the city of New-York before the war,
and at the declaration of independence ; thatin September 1776, when the Pritith
forces took pofleflion of the faid city, he remained within their lines, and has ever
fince continued a fubjec of his Britannic Majefty.

That on the 2d day of May 1775, Hezekiah Mills, a citizen of the Statc of
New-York, was juftly indebted to him in £.300 of money of New-York, for the
payment whereof, with lawful intereft from the date, the faid Hezekiah Mills
executed a bond to the claimant, in the penal fum of £.6co of like money.

That, on the 6th day of June 1776, Nathan Barlow, alfo a citizen of the faid
State of New-York, wasindebted to him in {.1000 of money of New-York, for
the payment whereof, with lawful intereft from the dates therein fpecified, the faid
Nathan Barlow executed bonds to the claimant, in feveral penalties, amounting
to the fum of £.2000 of like money.

That the full payment of the faid fums was amply fecured by morigages of fuf%
cient real eflates, inthe State of New-York, and that the debtors are noaw folvent.

That on the 22d O&ober 1779, the legiflature of the State of New-York paffed
an a&, entitled: “ An a& for the forfeiture and fale of the'eftates of perfens who
< have adhered to' the enemies of this State, and for declaring the {overeignty of
« the people of this State, in refpe to all property within the fame,”” ReciTing,
that * whereas, during the prefent unjuft and eruel war, waged by the king of
¢ Great Britain, againit this State, and the other United States of America,
8 divers perfons, holding or cluiming property avithin this State, have voluntarily been
« adherent to the faid king, his fleets and armies, enemies to this State, and the
<« faid other United States, with intent to fubvert the government and liberties of
« this State, and the faid other United States, and to bring the fame in {ubjeion
« to the crown of Great Britain ; by reafon wheieof the faid perfons have feverally
« juftly forfeited all right to the prote&ion of this State, and to the benefit of the
¢« Jaws under which fuch property is Held or claimed ; and whereas the public
« juftice and fafety of this State abfolutely require, that the moft notoricus offenders
¢ {hould be immediately hereby convi¢ted and attainted of the offence aforcfuid,
¢ in order to work a forfeiture of their refpective eftates, and veft the fame in tiic
¢ people of this State > and ExACTING, that John Murray, Earl of Dunmore,
formerly governor of the colony of New-York, William Tryon, cfquirc, late
governor of the faid colony, Sir Henry Clinton, knight, and the claimant, by the
name of Charles Inglis, of the city of New-York, clerk, together with many
other perfons efpecially therein named ¢ be and each of them are hereby feveraily
« declared to be ipfo fado convicted and attainted of the offence aforefaid ; and
s¢ that all and fingular the eftate, both real and perfonal, held or claimed by the
% faid perfons feverally and refpectively, whether in pofefhion, reverfion, or remgin-

¢ der,
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¢ der, within this State on the day of the pafing this é&, thall be and -he'reby is
¢ declared to be forfeited to and vefted in the people of this State.”

That by another act of the legiflature of the State of New-York, paffed the
1gth of May, 1784, it wasenalted “that it fhall and may be lawful to and for
¢ all and every perfon or perfons, being citizens of this State, who is or are in-
¢ debted by morigage, bond, fpecialty, contra&, or on accouat, to any perfon
¢ or perfons, whole eftates, real and perfonal, is or are, by attainder or convic-
tion forfeited to the people of this State, awirhin fix months after the pafling of this
a& to pay the faid debts, duss and demands to the treafurer of this State, who s hereby
¢ required to receive all fuch debts, dues, and demands in fpecie or other monies,
«¢ and paper fecurities, made receivable in payment upon the fale of forfeited
« eftates by the fifth fection of this a& ; and where fuch debts were due from any
perfon or perfons who have not remained within the enemy’s power during the
late war, to any perfon or perfons who remained with or went into the enemy’s
¢ power or lines, and whofe eftates have been refpecively forfeited to the people
¢¢ of this State, by his or their attainder or conviction refpedively, fuch perfon or
< perfons being fo indebted may, in difcharge of fuch debts in addition to the
¢ {ecurities abovementioned, pay unto the faid treafurer the like certificates or
“¢ notes, and be difcharged from any intereft which may have become due on fuch
¢¢ debts, as is directed by the act entitled, ¢ An a& relative to debts due to perfons
¢ within the enemy’s lines,” pafled the 12th day of July 1782, and upon paymeat
“ of fuchdebts, dues and demands as aforefaid, the faid treafurer fhall give his
s receipty which receipt fhall be a fufficient difcharge for fo much of the faid dedzs,
% dues, and demands.  "That from and after the expiration of the faid fix months,
¢ it fhall and may be lawful to and for the faid commiflioner or commiflioners
¢ of ¢ forfeitures, within his or their refpective dillricts, to aff, demand, Jue for
¢ and recover, in his or their own name or names, all debts, dues and demands
¢ which are owing, due, and payable to any perfon or perfons, whofe eftate real
¢ and perfonal is or are by attainder and convition, forfeited to the people of
this State, by virtue of any law or laws heretofore paffed, and all and fingular
¢¢ the intereft money due or to grow due thereon, &c.”

EN
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That by divers fubfequent a&s of the legiflature of the faid State of New-York,
the laft whereof waus pafled on the 211t day of April 1787, the term of fix months,
allowed as aforefuid for the payment into the treafury of debts due to perfons
attainted, &c. was prolonged.

That by an a& of the faid legiflature of New-York, paffed the 27th day of
November 1784, it is enadted “that where any perfon or perfons entitled to the
¢ equity of redemption of lands, tenements, or hereditaments, vefted in manner
¢ aforefaid in the people of this Statc, fhall be defirous to redeem and difcharge
¢ the incumbrances thereon, or who have redeemed and difcharged the incum-
< brances on fuch lands, tenements or hereditaments, fince the 12th day of May
“ 1784, it fhall and may belawful to and for all and every fuch perfon or perfons,
“ 1o apply to any one of the judges having authority to take proots and acknowledg-

‘ ments
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¢ ments of the due execution of mortgages, in the city or county whercin the
¢« fame lands, “tenements, or hereditaments may be fituated and to produce to fuch
“ judge the evidence refpecting fuch mortgage and the' payments made thereon.
< And if thejudge, onfatisfaGtory teftimony, fhall be able to afcertain the balance
“ in arrear on fuch mortgage, he fhall after due examination certify under his hand
4¢ and feal to the treafurer of the State, and to the clerk of the city or county, in
¢« whofe office the mortgage may be regiftered, the balance which fhall fo appear to
¢ himto be due thereon: and upoen producing fuch certificate to the treafurer, and
¢ tender, in the manner which the law dire@s, of fuch balance, the treafurer
< fhall, and he is hereby authorized and dire&ed to receive the fame, and to figa
<¢ g certificate of fuch recéipt; which certificate, being acknowledged by him or
* proved by the oath of one or more witneffes, in the manner directed by the faid
¢ a& with refpe® to the certificate of the mortgagee or his reprefentative, and
¢ being filed with the certificate of the judge firlt mentioned, in the office of ths
4« clerk of the city or county where fuch mortgage fhall be regiftered, it fhall and
¢ may be lawful to and for the faid clerk, and heis hereby required to enter in the
¢ book of mortgages, a minute of the faid certificates ; awbhich minute fo entere!
¢ fhall operate as a full and abfolute bar to all and every fuch mortgage and morigages
¢ to all intents and purpofes whatfoever: Provided, that with refpe& to fuch
¢ perfons who have redeemed or difcharged the faid incumbrances on fuch lands,
¢ tenements or hereditaments fince the 12th day of May 1784, it fhall only be
«¢ neceflary for the faid perfons refpectively to produce the certificate of difcharge
<« given by the treafurer on payment, and upon proof of the fame in manner
< aforefaid, it fhall be lawful for the faid clerks, and they are hereby refpectively
¢ required to enter in the book of mortgages, a minute of the faid certificates
«¢ refpecively which fhall operate as a difcharge in like manner as aforefaid.”

That on the 24th day of May 1785, the faid Hezekiah Mills did, in purfuance
of the feveral a&s before recited, pay into the treafury of the State of New-York,
the fum of £.322 3 o in public fecurities, in difcharge of his bend and mort-
gage as aforefaid, agreeably to a liquidation of the balance due thereon by Joha
Slofs Hobart, efquire, one of the judges of the fupreme court of faid State.

That, on the 27th day of November 1789, the faid Nathan Barlow, did in
like manner, pay into the treafury of the State of New-York, the fumof £.1399
14 10}, in difcharge of his bonds and mortgages aforefaid, agreeably to a liqui-
dation of the balances due thereon by the faid John Slofs Hobart, e{quire, one of
the judges 1s aforefaid of the fupreme court of the faid State.

That the original bonds and mortgages are ftill in pofleflion of the claimant

That by an act of the legiflature of the State of New-York, paffed on the 22d
day of February 17988, entitled ¢ An a& in the form of the aél recommended by
« ‘the refolution of the Ubited States, in congrefs affembled, of the 21t day of
« March 1787, to be paffed by the feveral States relative to the treaty of peace
« between the United States and the king of Great Britain > Itis enait;:d,

« That
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¢ That fuch of the ad@s and parts of a&s of the legiflature of this State as are
“ repugnant to the treaty of peace between the United States and his Britannic
s majelly, orany article thereof, fhall be and are hereby repealed ; and further,
< that the courts of law and equity within this State be, and they hereby are
¢ directed and required, in all caufes and queftions cognizable by them refpectively
<« and arifing frorg or touching the faid treaty, to decide and adjudge according
¢« to the tenor, true intent, and meaning of the fame ; any thing in the faid ads,
* or parts of ad&s, to the contrary thereof in anywife notwithftanding.”

That, on the 21t day of March 1788, the legiflature of the State of New-
York paffed the act entitled ¢ An a& relating to the forfeited eftates” recited in the
preamble of the propofed refolution, under which a& however nothing appears to
have been done in this cafe.

That by the fixth article of the conflitution of the United States it is declared,
¢ That this conftitation, and the laws of the United States which fhall be made in
¢ purfuance thereot, and a// treaties made, or which fhall be made under the au-
¢ thority of the United States, fball be the fupreme law of the land ; and the judges
¢ in every State, fhall be bound thereby, any thing in the conflitution or laws of any
¢ State to the contrary notwithflanding.”’

"

-

-~

That the faid conflitution of the United States was ratified and adopted by the
State of New-2ork on the 26tth day of July 1788, being the eleventh State which
had ratified and adopted the fame.

That, on the 24th day of September 178¢, the a& entitled < An a& to eftablith
the judicial courts of the United States” was pafled by congrefs ; by the 11th
fetion whereof it is enated, that the circuit courts of the United States fhall
have original cognizance, concurrent with the courts of the feveral Statcs, of all
fuits of a civil nature at common law or in equity, where the matter in difpute
exceeds, exclufive of cofts, the fum or value of 500 dollars, and an alien is a party.
And, that the claimant has not at any time fince the peace, caufed any fuit to be
brought on the bonds or mortgages aforefaid, or either of them, either in the courts
of the State of New-York, or in the courts of the United States, for the recovery
of his debts aforefaid, or in any manner fought a remedy for the fame, in the ordi-
nary courfe of judicial proceedings.

Such is the State of this cafe.

THIS BOARD has been conflituted for the purpofe of afcertaining fuch loffes
and damages as have been fuftained by Britith creditors, in cafes where by the
operation of lawful impediments fince the peace, not only the full recovery of their
debts has been delayed, but alfo the value and fecurity thereof have been impaired
or leflened, fo that ¢ full compenfation for fuch loffes and damages cannot, for
* whatever reafons, be aQually obtained, had and received, by the faid creditors

€ in
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% in the ordinary courts of juftice,” in which cafes only the United States have

agreed to make, and the board are authorifed to award compenfation to the credi-
tors.

We are clearly of opinion, that the claim of Docor Inglis does not difclofe a
cafe 9f this defcription ; and therefore that the board cannot in purfuance of the
true intent and meaning of the treaty of amity, make any award therein.

It is not denied that the aéts of the legiflature of New-York, herein recited, did
create lawful impediments to the recovery of the claimant’s debts; and that by
reafon of thefe impediments the recovery thereof was, for a time, delayed. But
it will not, we prefume, be alledged, that the mere delay of recovery, by the operation
of lawful impediments is, of itfelf, a fufficient foundation for a claim; it muft be
fuch a delay as has produced a lofs avhich cannot be repaired in the ordinary courfe of

Juftice.

In the prefent cafe, the claimant poffefles the evidence of his debts,—his debtors
are ftill folvent,—the debts were fecured by a fpecific lien on lands of adequate
value,—the conftitution of the United States has repealed all laws, repugnant to
the treaty, which interpofed between the creditor and his remedy,~—the conftitution
and the treaty are the fupreme law of the land,—the judges in every State are
bound thereby,. any thing in the conflitution and laws of any State to the contrary
notwith{tanding,—the State:of New-York has adopted the conftitution,—the fede-
ral courts have cognizance of ‘the demand,—juftice is adminiftered in thefe courts
with eminent ability, impartiality and effe@,—and the claimant can unqueftionably
obtain in them, .complete and adequate remedy to the full extent of his right. He
has negle@ed to feek his remedy from his debtors, in the ordinary courfe of judicial
proceedings ; and is therefore, on every account, precluded from demanding it of
the United States.

Itis a rule.of the law of nations, of thelaw of England, of found reafon, and
common fenfe, that the laws fhall be prefumed to be duly adminiflered in the tribunals
of every nation. 'The contrary pofition can in no cafe be corre&ly affumed without
the moit unequivocal proof, et inre num me dubia. It is not competent to a perfon
to complain of a defe& of remedy who has never fought that remedy in the tribunals
where it fhould be afforded. No imiputation can juftly be attached to the courts of
the United States, either of a want of -difpofition, or of fkill, or of power, to do
jultice.  To this claimant it has never been denied : If he bad afked, at aoy time
fince the organization of the federal judiciary, it may be pronounced with confi-
dence that he would have obtained it, and this affertion does not depend for its
fupport merely on the theory of the law or of its adminiftration ; but will appear in
the fequel to be juftified by actual adjuiications in the courts of the laft and highcit
refort.

We cannot therefore difcern any juft ground for giving compenfation to this
claimant out of the treafury of the United States. In the difcuflions on this fub-
JCC[
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jed in the board, and in the refolution now propofed, we have difcovered nething -
"o create doubt or hefitation.  The refpet due.to the oppefite opinion, when adve-
cated by thrce commiflioners, has induced us to examine, but has not taught us to
diftraft the corre@nefs of our own fentiments. QOn the contrary, we have perceiv-
ed that the application of the principles adopted on this eccafion, and aflerted in
the propofed refolution, muft neceffarily lead to confequences fo extenfively injuri-
ous to the juft expecations of the United States, as imperioufly to preferibe to us,
the duty of feperating from the board, rather than that thefe principles fhould take
effe@, by any implied or conftrudtive acquiefcence on our purt. '

We under{tand the refolution, as propofed, dire&ly or in. effec, to affume the
following pofitions.

That the date of the treaty of amity is. exclufively, the period to which the
enquiries of the board, refpecting the exiftence of lawful impediments, can have
relation ; and that in cafes where lawful impediments exifted at that time, the
right was then acquired by Britifh credirors, not to be affected or impaired by fub-
fequent events.—That at the date of the treaty of amity, lawful impediments did
exilt to the claimant’s recovery ;——that thefe impediments were ¢¢a perfonal inca-
pacity to {ue,” by reafon of his attainder, and * the total extin&tion of the debts,”
by virtue of the conftfcation of his property ;—that the evidence of thefe impedi-
ments is to be found in the legiflative a&s of the State of New York, in the ad-
mifiion of the agent for the United States, and in the concurring decifions of the
courts of competent jurifdiétion ;—that this evidence is nat fufliciently rebutted by
the provifions of the conftitution of the United States, or by any decifions of the
courts fince the treaty admitting the claimant’s right of a&ion and recovery,—and
that if there are any fuch decifions fince the treaty, they cannot be received as evi-
Jence of thelaw at the date of the treaty, or deprive the claimant of the right,
which is faid #/en to have attached, to a remedy by the award of this board ;—iLut
the claimuat was not bound to go to law for his remedy again(t the debtors; and
that no laciies can be imputed to him for his having negle@ed fo to do.

All of thefe propofitions are deemed to be effentially incorreét, either in fa& or
on prirciples of fair and liberal conftru®ion ; they will be examined in their order,
as diftinétly as the nature of their intimate connetion with each other will permit.

Tke firft pofition, that the right to a remedy before the board attached according
to the (tate of things at or preceding the conclufion of the treaty of amity, as the
peiiod to which all evidence on that head is to relate, and from which, as a fixed
and fettled point of departure, the board are to proceed ; or in other words, that
Britifh creditors acquired at the date of the treaty aright, not be meafured or affect-
ed in any cafe by fubfequent events, would be a literal conftruction of that inftru-
ment, {o narrow, as maunifeftly to contradi€t its obje&t and defign.—Qui heret in
litera, heret in cortice.  "The obvious fpirit of the engagement of the United States
was, to make compenfation for loffes aually fuftained by the operation of lawful im-
pediments contrary to the treaty of peace.  To ground a demand againft them, on

this
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this promife, a lofs muft have accrued and taken effest ; The creditor who would
avail himfelf of their promife muft prove his right according to the flipulation, and a
claimant cannot with truth fay, that he has fuftained a lofs im a cafe where he has
yet aremedy. The board muft confider each cafe with the circumftances under
which itis prefented to them ; and ifit appears, that he bas not fuflained a lofs, or
which is the fame thing, that he has yet a remedy, they cannot juftly interpofe for
hisrelief. The treaty did not defign to afford double remedy, onc in the courts,
and another by the board ; the latter is ta fupply the defe of the former, and to e
inflead of it. 'The creditor is entitled but to one of thefe remedies ; he cannot have
both. From the generality of the principle which is thus affumed,, this itrange con-
clufion would refult, that even a payment of the whole debt to the creditor, fubfe-
gnent to the date of the treaty, would not deprive him of his right againft the United
States ; becaufe fuch payment was made after the right is faid to have attached ;
and it would be difficult to fhew, fo far as refpe@s the obligation of the United
States, any folid diftin@ion between an acual payment by the debtor, and a capa-
city to enforce fuch payment. Every reafon which would exonerate the United
Statesin the one cafe would equally exenerate them in the other :—the claimant is
bound to make out his right to compenfation, at the time when he prefents his claim ;
that right can only. be founded on a lofs which is otherwife irretrievable ; and unlefs
be can fhew fuch alofs to have been fuftained, his claim cannot juftly be admitted.
We do not defire to anfwer all the chimerical inferences and confequences which,.
in the refolution, are attributed to this fentiment. When we fhall attempt to fel-
low it with thefe confequences, it will be time for us to vindicate them.

Intruth, the oppofite dotrine has been combated only on account of the extra-
vagant length to which it would lead. In this cafe it is not neceffary to deny it;
for it is believed not to be true, that at the date of the treaty of amity, lawful impe-
diments to the claimant’s recovery did aétually exift. This affertion muft necefla-
rily be confidered in connedtion with the evidence by which it is attempted to be
fupported.

In the firft place it is faid, that legiflative a&s of the State of New-York atrainted
the perfon of the claimant and confifcated his debts ; by the former creating a per-
fonal difubility to fue, and by the latter, divefting his right to the dcbts themfelves,
This is conceded :—but it muft be alfo conceded that, before the date of the treaty
of amity, another legiflative a&t of the State of New-York, repealed all laws repug-
nant to the treaty of peace, and enjoined upon the courts, to decide all caufes,
arifing from or touching the faid treaty, according to.the tenor, true intent and
meaning of the fam?, any thing in the faid laws to the contrary thereof notwith-
ftanding. Iftherefore, the aét of attainder and confifcation was a lawful impedi-
ment contrary to. the treaty of peace, it was by the latter act repealcd and annulled,.
and did not remain-a lawful impediment at the conclufion of the treaty of amity.
Thefe aéts were all made by the {fame authority, the latter abrogated the former, and
the courts were enjoined and bound to decide accordingly.

But it is further faid that an a& of affembly was made, fubfequent to.the repeal-
! ing,
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‘no ad, for carrving the a@ of confifcation into effe@ 3 which muft be confidered
as a legiflative declaration that the gencral exprefions of the repealing a& could not
be conltrucd toinclude the a& of confifcation. T'his is by no means a neceffary in-
fereace, becaufe the a@ of confifeation might have applied to perfons and cafes not
witidin the meaning of the treaty of peace, and with refpec to fuch perfons and
cafes, its operation might legitimately continue according to the provifions of the
!1t act.  But even if the inference is corred, it ftill admits of this conclufive anfwer,
that after the date of the laft a&, and before the treaty of amity, the conflitution
of the United States was ratified and adopted by the State of New-York; and that
the fixth article of the .conflitution, by declaring the conftitution and treaties to bz
the fupreme law of the land, effectually put an end to all confli¢ting pretenfions and
authorities on this fubjec, and eftablithed, bevond the pofhibility of future doubt or
wueftion, the abfolute and paramount fupremacy of the treaty of peace over the
conftitutions and laws of the individual States. From that period, and more par-
ticularly from the eftablifhment of the federal courts, it cannot be pretended, that
the obligation of treaties has been a mere theory :——from that period, whatever
fhades of difference may have appeared in the conftruction of the treaty, its obliga-
tion has never been denied or difregarded :——from that period, the claimant might
have reforted to the American tribunals, in perfe@ confidence that the ftipulations
of the treaty would have been liberally and impartially applied :—at that period, the
largeft of his demands had not yet been paid into the treafury of the State, and his
remedy might have been purflued without difficulty or embarrafliment. If any lofs
had fince occurred, it would be juftly attributable to his own wilful omiffion :—
Yortunutely for him, his debtors are fill folvent, his fpecific fecurity ftill remains ;
and he may ftill recover in thofe courts to which he imputes a defed of juftice,
without having made a fingle effort to obtain it.

The next evidence on which the aflertion refts, that there were legal imped:-
mants to the claimant’s recovery at the date of the treaty of amity is ¢¢ the ftatement
¢ of the law laid before the board by the agent of the United States, acing purfu-
¢ ant to the act of congrefs with theadvice and under the diretion of the attorney
¢ general” as contained in different argnments on the part of the United States in
this and other cafes; which {tatement of the law is faid to be % fanctioned by the
¢ authority of the firft law officer of the United States :”’—We do not believe that
any ¢ ftatement of the law” fubmitted to the board by the agents on either fide,
can juftly be confidered as evidence of the law, or be a corre@ foundation for the
decifions of the board ; the evidence of the law muft be drawn from higher fources,
and the board are bound to decide upon the beft evidence.  If the declarations of
the agents are to be received as admiffions of the law, binding upon the parties refpec-
tively from whom they proceed, it will prefently be feen that conclufive inferences
are to be drawn from the admiffions of the agent for the claimant, againft the moft
eflential principle afferted in the propofed refolution. But when the argument on
the part of the United States fhall be accurately exhibited, there will be no difficul-
ty in agreeing that it fhall govern the decifion in this cafe, The anfwer of the agent
for the United States to the memorial of the claimant prefents a dilemma, from
which we believe the claim has not been, and cannot be, extricated, It fuggefls

that
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that the claimant, having been refident in the State of New-York at the epoch of -
its fovereignty, that'is, at the declaration of independence, he was thereby a citizen

of the State who owed allegiance to it, and was amenable to its laws, that the aé

of the legiflature, which attainted him of the offence of adhering to the enemies of
the State, acted upon himasa citizen ; that therefore the rights, of which it de-

prived him, are not reftored to him by the fourth article of the treaty of peace,.
which cannot be confirued to cmbrace perfons of his defeription s and that confe-

quently his cafe is not within the treaty of amity, which had relation only to impe-

diments contrary to the treaty of peace—Or, if heis really and truly a creditor on

the fide of Great Britain within the meaning of the treaty of peace, that in that cafe

the courts are, open to him, in which that treaty is acknowledged as the fupreme -
law of the land and where no lawful impediment will be permitted to obftre& his

recovery ; and that he is bound to fhew that he has been denied relief there, before .
he can have any right to demand it bere.. Ifthe argument of the agent of the Unit-

ed States is to be confidered as evidence of a confeffion which fhall bind the United

States, it muft be received according to thofe rules which univerfally apply to evi-

dence of that defcription ; it muft be taken altogether : one part of it is. mot to be

received and another. part reje@ed. Thus if according to one horn of the dilemma, .
it is to be received as evidence that the claimant could not recover in the courts, it

is alfo to be received as evidence that-the treaty gave him no right to recover, orif

according to the fecond horn of the dilemma, it is to be received as cvidence that

he had a right to recover, it muft alfo be received as evidence that he could a&ually

recover—and the claimant is affuredly. welcome to his choice of thefe admiffions.

‘The alternative ftates propofitions directly oppofite and contraditory to each other

— Either may, but both cannot be true ; fhall it be received therefore as evidence to

eftablifh contradiétions ? or fhall we reje& one propofition and admit the other 2 If
we do, it mult be on other teftimony, for this evidence applies equally to both.

We proceed therefore, to examine the rennaining evidence,. which is indeed the
moft important, and which muft be conclufive on the prefent cafe :—Itis contended
that concurring” decifions of thé courts, have eftablithed the incapacity of the
claimant to fue, asd alfo the complete extinguifhbment of the debts due to him. If
in. truth the treaty of peace, proteted the claimant’s right of recovery, and if
concurring decifions of - the courts of the United States, do indeed fhew that, not-
withftanding the ftipulation of the treaty, the claimant cannot recover, the conclu-
fion is certainly ie. favor of the claim. We believe that the cafes referred to, will
by no means warrant this conclufion ; we believe, on the contrary, that thefe cafes
ard others which we fhall mention, furnith full, dire@®, and unequivocal proof of ’
the efficacy of the conflitutiona} declaration of the fupremacy of treaties, of the
practical recognition of the treaty of peace, and the liberality.of the courts in its
interpretation and conftrution ; and, that they-demonftrate, beyond all reafonable
doubt, that the claimant can now, and. could at the date of the treaty of amity, .
# alually obtain, have, and receive full and adequate compenfation in the ordipary -
« courfe of judicial proceedings.”

The firft cafe we fhall refer to, although not the firftin the order of date, is the
cafe of Warre, adminiftrator of Jones, plaintiff in error, verfus Eylion and al.—(;.
3d...
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3d. Dallas’s reports 199, adjudged in the fuprem.e court of the Unit;d Slates, .al
February term 1796, on a writ of error from the circuit court fqr.the diftri&t 'of Vir-
ginia, after folemn arguments and great confideration, by the opinion of 'four.Judges,
again(t the opinion of Judge Iredell, who decided the caufe in the circuit court.
The judges delivered their opinions feriatim, at great !ength ;. and we ﬂ1all ‘make
copious extradts from their arguments, becaufe we believe this authority will be
found to be full and conclufive, on all the points Which are drawn into controverfy
in this claim.

¢« ChasE, juftice.—The defendants in error, on the 7th day of July 1794,
« paffed their penal bond to Farrell and Jones, for the payment of L2976 11 6 of
<« good Dritith money ; but the condition of the bond, or the time of payment,
« does not appear on the record.

¢« On the 2oth O&ober 1777, the legiflature of Virginiapafled alaw to fequefler
s« Briiifb property.  In the third fe&ion of the law it was enaled, ¢ Thatit fhould
be lawful for any citizen of Virginia owing money to a fubje&t of Great Britain,
to pay the fame, or any part thereof, from time to time, as he thould think fit,
into the loan-office, taking thereouta certificate for the fame, in the name of the
creditor, with an indorfement under the hand of the commiffioner of the faid
office, exprefling the name of the payer ; and fhall deliver fuch certificate to the
governor and council, awhofe receipt fhall difcharge him from fo much of the debt.
And the governor and the council fhall, in like manner, lay before the general
affembly once in every year, an account of thefe certificates, {pecifying the names
of the perfons by and for whom they were paid ; and fhall fee to the {afe-keeping
of the fame, fubjec to the future directions of the legiflature. Provided that
the governor and council may make fuch allowances as they fhall think reafona-
ble, out of the intereflt of the money, fo paid into the loan-office, to the wives
and children, refiding in the State of fuch creditors.’

¢
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¢ On the 26th April 1780, the defendants in error paid into the loan-office of
Virginia, part of their debt, to wit, 3111y dollars, equal to £933 14 0
Virginia currency, and obtained a ceruficate from the commiflioners of the loan-

office, and receipt from the governor and council of Virginia, agreeably to the
above in part recited law,

[4

~

£

"
-~

£

-

¢« The defendants in error, being fued on the above bond in the circuit court of
Virginia, pleaded the above law, and the payment above ftated, in bar of fo
* much of the plaintiff’s debt. The plaintiff to avoid this bar, replied the 4th
+¢ article of the definitive treaty of peace between Great Britain and the United

States, of the 3d September 1783 :—To this replication, there was a general
demurrer and joinder :—The circuit court allowed the demurrer and the plaintiff
¢ brought the prefent writ of error. I am of opinion that the law of the
“ 2cth O&ober 1777, and the payment in virtue thereof amounts either to a con-

* fifeation or extinguifbment of fo much of the debt as was paid into the loan-office
¢ of Virginia.
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% The payment by the debtor into the loansoffice is madea lawful ad. The

public receive the money, and they difeharge the debtor, and they make the
certificate (which is the evidence of the payment) fubjeé to their direfion, and
they benevolently appropriate part of the money paid, to wit, the intereft of the
debt, to fuch of the family of the creditor as may live within the State. All
thefe atls are plainly a lgiflative interpofition between the creditor and debtor,
annihilates the right of the creditor, andis an exercife of the right of ownerfhip
over the money—Whether all thefe acts amount to a confifzation of the debt, or
not, may be difputed according to the different ideas entertained of the proper
meaning of the word confiftation. 1 am inclined to think that all thefe ads
colleEively confidered, are fubflantially a confifeation of the debt. The verb con-
fifcate, is derived from the Latin ¢ con” with, and “ fifcus” a bafket or hamper,
in which the Emperor’s treafure was formerly kept. The meaning of the word
fo confifeate, is to transfer property from private to public ufe, or to forrcic pro-
perty to the prince or State. In the language of Mr. Lee (p. 118) the debt avas
taken hold of s and this he confiders as confifcation. But if, @iridly {peaking,
the debt was not confifiated, yet it certainly was extinguifbed, as between the
creditor and debtor, the debt was legally paid, and of confequence extinguifbed.
The State interfered and received the debt, and difcharged the debtor from his
creditor 5 and not from the State, asfuggefted. The debtor owed nothing to the
State of Virginia, but fhe had a right to take the debt or not, at her pleafure.
To fay that the difcharge was from the State, and not from the debtor, implies
that the debtor was under fome obligation of duty to pay the State what he
owed his Britifh creditor. If the debtor was to remain charged to his creditor
notwithftanding his payment, not one farthing would have been paid into the
loan-office. Such a conftruétion therefore, is too violent and not to be admit-
ted. If Virginia had confifcated Britifh debts, and received the debt'in quef-
tion, and faid nothing more, the debtor would have been difcharged by the opera-
tion of the law. In the prefent cafe there is an exprefs difcharge on payment,

certificate and receipt.

¢ It appears to me that the plea, by the defendant, of the a& of affembly, and
the payment agrecably to its provifions, which is admitted, is a bar to the
phaintiff’s a&tion, for fo much of his debt as he paid into the loan-office, unlefs
the plea is avoided, or deftroyed, by the plaintiff’s replication of the 4th article
of the definitive treaty of peace between Great Britain and the United States,

on the 3d September 1783.

¢ The queftion then may be ftated thus, whether the 4th article of the faid
treaty, nullifies the law of Virginia, pafled on the 20th October 1777 ; defrops
the payment made under it ; and revives the debry and gives a right of recovery
thereof againft the original debtor.

¢« It was doubted by one of the counfel for the defendants in error (Mr. Mar-
fhall) whether congrefs had a power to make a treaty that could operate to anuz/
a legiflative a& by any of the States, and to deftroy rights acquired by, or velted

“ in
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in individuals, in virtue of fuch a&s. Another of the defendant’s counfel (Mr. .
Campbell) exprefsly, and with great zeal, denied that congrefs poflefled fuch
« power. Buta few remarks will be neceffary to fhew the inadmifhibility of this-
« objection to the power of congrefs. 1{t. The legiflatures of all the States have
often exercifed the power of taking the property of its citizens for the .ufe of
the public, but they urifermly compenfated the proprietors. The principle to.
maintain this right is for the public good, and to that the interelt of individuals
muft yield, The inftances are many, and among them are lands taken for
forts, magazines, or arfenals ; or for public roads, or canals, or to erect towns.
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¢ 2d. The legiflatures of the States have offen exercifed the power of divelting
rights vefted ; and even of impairing, and in fome inftances of almoft annihilat-
ing the obligation of confradls, asby tender laws which made an offer to pay,

¢ and a refufal to receive paper money for a jpecie debr, an extinguifpment to the-
 amount tendered.
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¢« ad. If the legiflature of [7irginia could by a law aunul/ any former law, I

apprehend that the effect would be to deftroy all rights acquired under the law
« fo nullified.

¢« gth. If the legiflature of Virginia could not by ordinary adls of lgiflation, do
thefe things, yet poflefing the fupreme fovereign power of the State, fhe cer-
tainly could do them by a #reaty of peace ; if fhe had not parted with the power
¢ of making fuch treaty. If Firginia had fuch power fefore the delegated it to

congrefs, it follows that afferavards that body poffefled it. Whether Virginia
parted with the power of inaking treaties of peace, will be feen by a perufal of
the gth article of the confederation (ratified by all the States on the 1t of March

1751) in which it was declared, ¢that the United States in congrefs affembled,
fhall have the fole and cxilufioc right and power of determining on peace or war, .
exceptin the two cafes mentioned in the 6th article ; and of entering into treaties
and alliances with a provifo, when made, refpeting commerce.” "This grant has
no reftriion, noris there any limitation on the power in any part of the confe-..
deration. A right to make peace, neceffarily includes the power of determining
on cuhat terms peace fball be made. A power to make freaties muft of neceflity
imply a power, to decide the terms on which they fhall be made : A war be-
tween two natioas can only be concluded by sreaty.

“ Surely, the facrificing public or private property to obtain peace, cannot be
the cales in which a treaty would be woid. ~ artel, Lib. 2. ¢, 12. § 160 161.
“ po173. Lib. 6. c. 2. §2. It feems to me that treaties made by congrefs,

according to the confederation, were fuperior to the laws of the States ; becaufe
the confederation made them ebligatory on all the States. They were fo de-
clared by congrefs on the 13th of Apiil 1787 ; were fo admitted by the legifla-
tures and executives of moft of the States; and were {o decided by the judiciary
of the general government, and by the judiciaries of fome of the State govern-
*oments.

s Tf
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¢ If doubts could exift before the cftablithment of the prefent national govern-
ment, they muft be en/irely removed by the fixth article of the conliitution,
which provides :—¢ That all treaties madr, or which fhall be made, under the
authority of the United States thall be the fupreme lawv of the land ; and the judges
of every State fhall be bound thereby, any thing in the corftitution or laws of
any State to the contrary notwith{tanding.”> There can be no limitation on the
power of the people of the United States. By their authority the State confti-
tutions were made, and by their authority the conflitution of the United Siates .
was eftablithed ; and they had the power to change or abolifh the State confti-
tutions, or to make them yield to the general government, and to treaties made
by their authority. A treaty cannot be the fupreme laa of the land, that is, of
all the United States, if any a& of a State legiflature can ftand in its way. If the
conflitution of a State (which is the fundamental law of the State, and para-
mount to its legiflature) muft giveway to a treaty, and fall before it, can it be
queftioned, whether the /s power, an a& of the State legiflature, muft not b=
proftrate ? It is the declared will of the people of the United States, that every
treaty made by the authority of the United States, fhall be fuperior to the con-
Sitution and laws of any individual State ; and their will alone is to decide.  If
alaw of a State contrary to atreaty, is not vold, but woidable only by a repeal, or
nullification by a State legiflature, this certain confequence follows, that the
will of afmall part of the United States may controul or defeat the will of the
whole : Four things are apparent in a view of this 6th article of the national
conftitution. 1{t. That itis retrofpedive, and is to be confidered in the fame
light as if the conftitution had been eftablithed before the making of the treaty
of 1783. 2d. That the conflitution, or laws, of any of the States, fo far as
either of them fhall be found contrary to that treaty, are by force of that faid
article, proftrated before the treaty. 3d. That confequently, the treaty of 1783,
has fuperior power to the lgiflature of any State, becaufe no legiflature of any
State, has any kind of power over the conftitution which was its creator. 4ths
That it is the declared duty of the State judges, to determine any conflitution or
laws of any State contrary to that treaty (or any other) made under the author-
ity of the United States, null and woid ; national or federal judges are bound by
duty and oath to the fame condué.

¢ T will now proceed to the confideration of the treaty of 1783. Itis evident
ona perufal of it, what were the great and principal objects in view by both par-
ties. 'There were jfour on the part of the United States, to wit: 1ft, an ac-
knowledgment of their independence, by the crown of Great Britain. 2dly, a
fettlement of their weftern bounds. 3dly, the righit of fifhery: and 4thly, the
free navigation of the Miflifippi. There were three on the part of Great Bri-
tain, viz. 1ft. a recovery by Brififh merchants, of the value in fer/ing money,
of debts contradted by the citizens of America before the treaty.  2d, reftitu-
tion of the confifcated property of real Britifb {ubjedts, and of perfons refidents
in diftri@s in pofleffion of the Britifh forces, and who had not borne arms againft
the United States 3 and a conditional reftoration of the confifcated property of
all other perfons : and 3dly, a prohibition of all future confifcations, ?Z?d profe-

cutions.
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cuions.  'The tollowing faéts were of the moft public notoriety at the time when
the treaty was made, and therefore muft have been very well known to the gen-
ttemen who affented to it.  1ft. That Brit/h debts to a great amouns,
had been paid into fome of the State treafurics, or loan-ofhices, in paper money
of very little value, either under laws confifcating debts, or under laws autho-
rizing payment of fuch debtsin paper money, and difcharging the debtors. zdly.
That tender laws had exifted in all the States; and that by fome of thofe laws,
a tender and a refufal to accept, by principal or faitor, was declared an extinguifb-
ment of the debt.  From the knowledge that fuch laws had exifted there was good
reafon to fear, that fimilar laws with the fzme or lefs confequences, might be
again made, (and the faé really happened) and prudence required to guard the
Britith creditor againft them.  zdly. Thatin fome of the States, property of any
kind might be paid at an appraifement, in difcharge of any execution.
4thly. That laws were in force in fome of the States at the time of the treaty,
which prevented fuits by Briti/b creditors. gth, That laws were in force in.
other of the States at the time of the treaty, to prevent fuits by any perfon _fora
limited time. Al thefe laws created legal impediments, of one kind or anothes,
to the recovery of many Brififb debts, contracted before the war 3 and in marny
cafes, compelled the receipt of property inftead of gold and filver. ;

“ To fecure the recovery of Brififb debts, it was by the latter part of the fifih
article, agreed as follows :—¢ That all perfons who have any intereft in confifcat-

¢ ed lands, by debts, fhould meet with no laevful impediment in_profecution of their
¢ juftrights.” Thic provifion clearly relates to deles fecured by mortgages on
“ lands in fee fimple, which were afterwards confifcated; or to dedts or
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judgments which werea Jen on lands, which alfo were afterwards confifcated,
and where fuch debts on mortgages or judgments had been paid into the
State treafuries, and the debtors difcharged. This fHipulation was abfolutely
neceflary if fuch debts were intended to be paid. The pledge or fecurity
by lien, had been confifcated and fold.  Britith fubjedts being aliens, could
neither recover the poffeflion of lands by eje@ment, nor foreclofe the equi-
ty of redemption ; nor could they claim the money fecured by mortgage, or
have the benefit of a Jen from a judgment, if the debtor had paid his debt into
the treafury, and been difcharged. If a Briti/b fubje in either of thofe cafes
profecuted his juft right, it could only be in a court of juftice, and if any of the
above caufes were fet up as a lawful impediment, the courts were bound to decide,
whether this article of the treaty nullified the laws confifcating the lands, and
alfo the purchafes made under them, or the laws authorizing 7)ayment of fuch
debts to the States ; or whether aliens were enabled by this article to hold lands
mortgaged to them before the war.  In all thefe cafes it feems to me, that the
courts, in which the cafes arofe, were the only proper authority to decide,
wh(.zther the cafe was within the article of the treaty, and the operation and effeéts
of it.  One inftance among many will illuftrate my meaning. Suppofe a mori-
gager paid the morigage maney into the public treafury, and afteravards fold the
land, would not the Britifh creditor under this articl y be catitled 10 a remedy againfl
the mortgaged Jouds 2
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* The fourth article of the treaty is in thefe words : ¢ It is agreed that credirors
on either fide fhall meet with no Jawwful impediments to the recovery of the full
value in flerling money of all bona fide debts heretofore contradted.’—1f the reco-
very of the prefent debt is not within the clear and manifeft intention and letter of
the fourth article of the treaty, and if it was not intended by it to annul the Jaw
of Virginia, mentioned in the plea, and to deftroy the payment under it, and
to rewvive the right of the creditor againft his original debtor ; and if the treaty
cannot affe@ all thefe things, I think the court ought to determine in favor of the
defendants in error ; under this impreflion, it is altogether nnneceflary to notice
the feveral rules Jaid down by the counfel for the defendants in error, for the con-
Slrudiion of the treaty.

¢ I will examine the fourth article of the treaty in its feveral parts and endeavor
to affix the plain and natural meaning of each part.

¢ To take the fourth article in order as it flands ;

ift. « It is agreed,” that is, itis exprefsly comtradled, “and it appears from
what follows, that certain things fhall not take place. This ftipulation is dired.
The diltinéhion is felf-evident, between an agreement that a thing fhall ror hap-
pen, and an agreement that a third power fhall prevent a certain thing being done.
The firf is obligatory on the parties contrasting. 'The latter will depend on the
will of another ; and although the parties contratting had power to lay him
under a moral obligation for compliance, yet there is a very great difference in
the two cafes, This diverfity appears in the treaty.

2dly. ¢ That creditors on either fide,” without doubt ¢ meaning the Britifh and
American creditors.

3dly. ¢ Shall meet with no laawful impediment®® ¢ that is, with no obftacle (or
bar) arifing from the common law, or a&s of parliament, or acts of congrefs,
or ads of any of the States, then in exiftence, or thereafter to be made, that
would in any manner, operate to prevent the recovery of fuck debts, as the
treaty contemplated. A lawful impediment to prevent a recovery of a debt,
can only be matter of law plead in bar to the a&ion. If the word /laawfu/ had
been omitted, the impediment would not be confined to matter of law. The
prohibition that no laewful impediment thall & interpofed, is the fame as that a/i
lawful impediments fhall be removed. The meaning cannot be gratified by the
the removal of oneimpediment, and leaving *ancther ; and a fortiori by taking
away the i/ and leaving the greater, Thefe words have both a retrofpeitive
and future afpcdl,

4thly. ¢ Totherecovery,” that is, to the right of a¢tion, judgment and exe-
cution, and receipt of the money, without impedimentsin the courts of juftice,
which could only be by plea (as in the prefent cafe) or by proceedings after judg-
ment, to compel receipt of paper money ﬁr property, inftead of {lerling mo%c}y.

# lhe
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The word recovery is very comprehenfive, and operates, in the prefent cafe, to
give remedy from the commencement of fuit, to the receipt of money.”’— -

« If the words of the 4th article taken feparaicly, truly bear the meaning ‘I
have given them, their fenfe colleflively, cannot be miftaken, and muft be.the
Jfame.  'The next enquiry is, whether the debtin queftion is one of thofe defcribed
in this article. It is very clear that the article contemplated no debis but thofe
contra&ed before the treaty 3 and no debtsbut only thofe, to the recovery whereof
fome Jawful impediment might be impofed. The prefent debt was contrated
before the war, and to the recovery of it a laeuful impediment, to wit, a law of
Virginia and payment under it, is plead in bar. There can be no doubt that ;he
debt fued for is within the defeription, if I have given a proper interpretation of
the words. If the treaty had been filent as to debts, and the law of Pirginia had
not been made, I have already proved, that the debts would on peace, have
revived by the law of nations. This alone fhews that the only impediment to the

¢ recovery of the debtin queftion is the /aaw of Virginia, and the payment under

it ; and the treaty relates o every kind of legal impediment.
5 y v 24

« But it is afked, did the 4th article intend to annul a law of the States, and
deftroy rights acquired under it ? I anfwer, that the 4th article did intend to

¢ deftroy all lewful impediments, paft and future 5 and that the law of Virginia

and the payment under it, is a lawful impediment ; and would bar a recovery,
if not deltroyed by this article of the treaty. This ftipulation could not intend
only to repeal laws that created legal impediments to the recovery of the debt,
{without refped to the mode of payment) becaafe the mere repeal of alaw would
not deftroy a&s done, and rights acquired under the law, during its exiffence before
the repeal. ‘This right to repeal was only admitted by the council for the defendants
in errory becaufe a repeal would not affed their cafe; but on the fame ground

« that a treaty can rcpeal a law of the State, it can mullify it. 1 have already

proved, that a treaty can totally annibilate any part of the conflitution of any of
the individual Statcs that is contrary o a treaty. It is admitted, that the treaty
intended and did annul fome laws of the States, to wit, any laws paff or future
that authorifed a tender of paper money to extinguifh or difcharge the debt, and

« any laws pafl or _future, that avthorifed the difcharge of executions by paper mo-

ney, or delivery of property at appraifement ; becaufe if the words_flerfling money
have not this effe, it cannot be fhewn that they have any other.  If the treaty
could nullify fome laws, it will be difficult to maintain that it could not equally
annul others.

¢ It was argued that the gth article was neceflary to revive debts which had
not been paid, as it was doadiful whether debts #ot paid would revive at peace
by the law of nations. I anfwer that the yth article was not ncceflury on thar
acconiz?y becaufe there was no doubt that debts not paid do revive by the flaw of
nations 5 as appears from Bynkershock, Lee, and Siv Thomas Parker, and if ne-

¢ ceffary, this article would not have this effect, becauft it revives no debts, but

only thofe to which fome lega/ impediment might be interpofed, and there could
6 he
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be no legal impediment or bar to the recovery afier peace, of debts not paid
during the war to the State.

¢ It was contended that the provifion is, that creditors {hall recover, &c. and
there was no creditor at the time of the sreaty, becaufe there was then no debior,
he having been legally difcharged.  The creditors defcribed in the treaty were
net creditors generally, but only thofe with whom debts had been contra&ted, at
fome time before the treaty ; and is a defcriptién of perfons, and not of their
rights. ‘This adhering to the lester, is to deftroy the plain meaning of the pro-
vifion ; becaufe if the treaty does not extend to debts paid into the State treafu-
ries, or loan-offices, it is very clear that nothing was done by the treaty as to
thofe debts, not even fo much as was ftipulated for royaliffs, and refugees, to wit,
a recommendation of reflitution. Further, by this conftrucion, nothing was done
for Britifb creditors, becaufe the law of npations fecured a recovery of their debts
which had not been confifcated and paid to the States ; and if the debts paid in
paper money, of little value, into State treafwies, or loan-offices, were not pad
to them, the article was of no kind of value to them, and they were deceived.

¢ The article relates either to debts nof paid, or todebts paid into the treafuries or

loan-offices. It has no relation to the firff, for the reafons above affigned ; and if
it does not include the latter it relates to nothing.””—DBut it was alledged, that

the 4th article only flipulates, that ¢ there fhall be no lawful impedimenr, &c.
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Buta law of the State was firlt neceffary to annz/ the law creating fuch impedi-
ment ; and that the State is under a moral obligation to-pafs fuch a luw ; but
until it is done the impediment remains.

< T confider the 4th article in this light, that it is not a ftipulation that certain
a&s fhall be done, and that it was -neceflary for the legiflatures of individual
States to do thofe aéts ; but that it is an exprels agreement, that certain things
fhall noz be permitted in the Zuerican courts of juftice ; and thatitis a conuract
on behalf of thofe courts, that /4cy will not allow fuch a&s to be plead in ber,
t0 prevent a recovery of certain Britifh debts. ¢ Creditors are to meet with nu

¢ lawful impediment, &c.> As creditors can only fue for the recovery of their
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debts in courts of juftice ; and it is only in courts of juftice that a Lga/ impedi-
ment can be fet up by way of plea, in bar of their aions; it appears to me,
that the courts are bound to overrule every fuch plea if contrary to the treaty.
A recovery of a debt can only be prevented by a plea in bar to the action.”?

On the beft inveftigation I have been able to give the 4th article of the treaty, I
cannot conceive that the wifdom of men could exprefs their meanins in more
accurate and intelligible words, or in words more proper and effc@ual to carry
thelr intention into execution. T am fatisfied, that the words in their natural im-
port and common ufe give a recovery to the Britifh creditor from his originul
debtor of the debt contradted Jdefore the treaty, notwithftanding the paymen:

thereof into the public treafuries, or loan-offices, under the authority of any

State law ; and therefore I am of opinion, that the judgment of the cireuit
court ought to be reverfed, and that judgment ought to be given, on the demurrer,
for the plaintiffs in error ; with the cofts in the circuit court, and the colts ¢

the appeal.”
¢ PATTERSON,
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« Parrerson, jultice.—The prefent fuit is inftituted on a bond bearing date
s the 7th of July 1774, and executed by Daniel Lawrance Hylton and Co. and
« Francis Eppes, citizens of the State of Pirginia, to Fofeph Farrel and Willium
“ Fones, fubje@s of the king of Great Britain, for the payment of £2976 11 6
s Britifb or {lerling money.

« The defendants, among other pleas, pleaded, 1ft, payment; on which iffue
¢ is joined. 2d. That 31115 dollars, equal to £933 14 10 part of the debt
¢ mentioned in the declaration were on the 26th of April 1780, paid by them into
« the loan-office of Pirginia, purfuantto an a¢t of that State, paffed on the 2oth
« of O&ober 1777, entitled ¢ An ad for fequeftering Briti/b property, enabling
¢ thofe indebted to Bruifh fubje@s to pay off fuch debts, and direéting the pro-
¢ ceedings in fuits where fuch fubjecs are parties.” The material fection of the
& a@ is recited in the plea. o this plea the plaintiffs reply, and fet up the fourth
« article of the treaty, made the 3d of Seprember 1783, between the United States
« and his Britannic Majefty, and the conflitution of the United States making trea-
« ties the fupreme law of theland. The rejoinder fets forth, that the debt in the
¢ declaration mentioned, or fo much thereof asis equal to the fum of [933 14
« 1o was not a bona fide debt due and owing to the plaintiffs on the 3d of Septem-
“ ber 1783, becaufe the defendants had on the 26th Apri/ 1780, paid in part
¢ thereof, the fum of 31114 dollarsinto the loan-office of Virginia, and obtained
“ a certificate and receipt therefor purfuant to the directions of the faid act, without
¢ that, that the faid treaty of peace, and the conftitution of the United States,
«¢ entitle the plaintiffs to maintain their action againft the defendants, for fo much
« of the faid debt in the declaration mentioned asis equal to £933 14 1o.

s« To this rejoinder the plaintiffs demur.
¢ The defendants join in demurrer.
<« On this iffuein law judgment was entered for the defendants in the circuit

s¢ court for the diftrit of Virginia. A writ of error has been brought, and the
general errors are affigned.

-
-

' ¢ The queftion is, whether the judgment rendered in the circuit court be erro-
neous ? I fhall not purfue the range of difcuffien, which was taken by the coun-
¢ f{el on the part of the plaintiffsin error. I do not deem it neceffary to enter on
the queftion, whether the legiflature of Virginia had authority to make an a&
confifcating the debts due from its citizens to the fubjed@s of the king of Great
Britain, or whether the authority in fuch cafe was exclufively in congrefs. I
fhall read and make a few obfervations on the ad, which has been pleaded in
bar, and then pafs to the confideration of the fourth article of the treaty. The
firlt and third feGions are the only parts of the act neceffary to be confidered.

"

Yy
~

1&.' ¢ Whereas divers perfons, fubje@s of Great Britain had, during our con.
¢ peltion with that kingdom, acquired eftates real and perfonal within this com-
¢ monwealth,
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monwealth, and had alfo become entitled to debts to a confiderable amount, znd
fome of them had commenced fuits for the recovery of fuch debts before the
prefent troubles had interrupted the adminiftration of juftice, which fuits were at
the time depending and undetermined, and fuch eftates being acquired and debts
incurred, under the fanétion of the laws and of the connedtion then fubfifting,
and it not being known that their fovereign hath as yet fet the example of confif-
cating debts and eftates under the like circumftances, the public faith, and the
laws and ufages of nations require, that they fhould not be confifcated on our
part, but the fafety of the United States demands, and the fame law and ufages
of nations will juftify, that we fhould not flrengthen the hands of our enemies
during the continuance of the prefent war, by remitting to them the profits or
proceeds of fuch eftates, or the intereft or principal of fuch debts.

3d. ¢ And beit further enadted, that it fhall and may be lawful for any citizen
of this commonwealth owing money to a fubje& of Great Britain, to pay the
fame, or any part thereof, from time to time, as he fhall think fit, into the faid
loan-office, taking thereout a certificate for the fame in the name of the creditor,
with an endorfement under the hand of the commiflioner of the faid office exprefi-
ing the name of the payer, and fhall deliver {fuch certificate to the governor and
council whofe receipt fhall difcharge him from {o much of the debt. And the
governor and council fhall inlike manner lay before the general affembly, once in
every year, anaccount of thefe certificates, fpecifying the names of the perfons by
and for whom they were paid, and fhall fee to the fafe keeping of the fame, fub-
je@ to the future dire@ion of the legiflature.’

¢ The a& does not confifcate debts due to Briifb fubjets. The preamble re-
probates the dodrine as being inconfiftent with the public faith, and the law and
ufages of natiens. The payment made into the loan-office was voluntary and
not compulfive ; for it was in the option of the debtor to pay or not :—The en-
adting claufe will admit of a conftruction in full confiftency with the preamble ;
for, although the certificates were to be fubjeét to the future direction of the legifla-
ture, yet it was under the exprefs declaration, that there fhould be no confifcation
unlefs the king of Great Britain fhould fet the example 5 if he fhould confifcate
debts due to the citizens of Pirginia, then the legiflature of Virgimia would con-
fifcate debts due to Britifb fubjeéts :—But the king of Great Britain did not con-
fifcate debts on his part, and the legiflature of Firginia have not confifcated
debts on their part. Itis, however faid, that the payment being made under
the a&, the faith of Pirginia is plighted. True :—but to whem 15 it plighted :
—To the creditor or debtor ;—to the alien enemy or to its own citizes who
made the voluntary payment? or will it be thaped and varied according to the
event :—if one way, then to the creditor, if another, then to the debtor. Be
thefe points as they may, the legiflatwre thought it expedient to declare to what
amount Virginia fhould be bound for payments fo made. The a& for this purpofe
was paffed on the 3d of Fanuary, 1780; and is entitled ¢ an a& concerning
monies paid into the public loan-office in payment of Britith debts. Se&ion} s
Whereas by an a& of the general affembly entitled an a& for fequeftering Britifk

¢ property,
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¢ property, enabling thofe indebted to Britifh ful?je&s to pay off fuch debts, and
¢ dire@ing the proceedings in fuits where fuch fubjes are parties, it is among other
things provided, that 1t thall and may be lawful for any citizen of this common-
wealth, owing money to a fubje® of Great Britain, to pay the fame, or any part
thereof, from time to time, as he fhall think fit, into the faid loan-office, taking
thercout a certificate for the fame, in the name of the creditor ; with an indorfe-
ment under the hand of the commiffioner of the faid office, exprefling the name of
the payer ; and fhall deliver fuch certificate to the governor and council whofe
receipt thall difcharge him from fo much of the debt ; and the governor and council
fhall in like manner, lay before the general affembly, once in every year, an ac-
count of thefe certificates, fpecifying the names of the perfons, by and for whom
they were paid, and fhall fee to the fafe keeping of the fame, fubjeét to the future
dirc&ion of the legiflature.  Se@ion 2d :—And whereas it belongs to the legifla-
ture to decide particular queftions, of which the judiciary have cognizance, and
it is therefore unfit for them to determine, whether the payments o made into
the loan-office, as aforefaid, be good or void between the creditor and debtor ;
But itis expedient to declare to what amount this commonwealth may be bound
for the payments aforefaid :—Be it enacted and declared, that this commonwealth
thall, at no time nor in any event or contingency, be liable to any perfon or per-
fons whatfoever, for any fum, on account of the payments aforefaid, other than
the value thereof when reduced by the fcale of depreciation, eftablifhed by one
other aét of the general affembly, entitled an a& direfting the mode of adjufting
and fettling the payment of certain débts and contradis, and for other purpofes,
with intereft thereon, at the rate of fix per centum per annum ; any law, ufage,
cuftom, or any adjudication or conftrullion of the firft rccited a& already made,
or hereafter to be made, notwithftanding * -

T N T T R T T N

“ On the pait of the defendants, it has alfo been urged, that it is immaterial whe-
¢ ther the payment be voluntary or compulfive, becaufe the payer, on complying
¢ with the dire@ions of the a&, fhall be difcharged from fo much of the debt : —
“ Be it fo :—If the legiflature had authority to make the a&, the congrefs could,
‘ by treaty, repeal the a&, and annul every thing done under it.  This leads to
¢ confider the treaty and its operation. T'reaties muft be conftrued in fuch a man-
‘ ner as to effectuate the intention of the parties. ‘The intention isto be colleGed
¢ from the letter and the fpirit of the inftrument, and may be illuftrated xnd enfor-
¢ ced by confiderations deducible from the fituation of the partics ; and the reafon-
¢ ablenefs, juftice, and nature of the thing for which provifion has been made.
¢ The 4th article of the treaty gives the text, and runs in the following words:
¢ It is agreed, ¢ that creditors on either fide fhall meet with no legal impediments
¢ to the recovery of the full value in fterling money of all Zona Jide debts heretofore
¢ contracted.” The phrafeology made ufe of, leaves in my mind no room to hefitate
¢ as to the intention of the parties. The terms are unequivocal ani univerfal in
their fignification, and obvioufly point to, and comprehend all creditors and all
« d«{&llo;gprevx?uﬂy to the 3d Septtmbcr, 1783. Ip t'his article there appears to be
“ a felection of expreffions plain and ext.enﬁve'm their import, and admirably calcu-

lated to obviste doubts, to remove difficulties, to defignate the objeéts, and afcer-
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tain the intention of the contending powers, and in fhort, to meet and provide’
for all poffible cafes that could arife under the head of debts. The words ¢ credi-
tors on either fide’ embrace every defiription of creditors, and cannot be limited or’
narrowed down to fuch only, whofe debtors had not paid into the loan-office of
Virginia ; creditors muft have debtors ; debtors is the corredtive term. * Who-
are thefe debtors ? On the part of the defendants in error, it has been contended,
that Virginia is the fubflituted debtor, fo far as refpe@s debtors who may have
paid money into the loan-office under its laws. But the idea, that the treaty
may be fatisfied by fubftituting the State of Virginia inftead of the original debtor,
is far fetched, and altogether inadmiflible. The terms in which the article is
exprefled, clearly evince a contrary intention, and naturally and irrefitibly carry
the mind back to the original debtor ; for, as between the Britifb creditor and
the State of Pirginia there was no exprefs and pre-exifting {tipulation of debt.
Befides what lawful impediment was to be removed out of the way of the cred:-
tor, if Pirginia wasthe fubftituted or felf-created debtor? Did this claufe make
Virginia lizble to a profecution for the debt ? Is Virginia now fueable by fuch

¢ Britifh creditor ? No; he would in fuch cafe be totally remedilefs, unlefs the

nation of which he is a fubjec, would interpofe in his behalf. The words ¢ fhall
meet with no lawful impediment,” refer to legiflative aéls and every thing done under
them, fo far as the creditor might be affe@ted or obflruéted in regard either to his
remedy orright. All lawful impediments of whatever kind they might be, whe-
ther they related to perfonal difabilities, or confifcations, fequefirations or payments
into loan-gffices or treafuries, are removed. No a? of any State legiflature, and no
payment made under fuch aét into the public coffers, fhall obftruct -the creditor in
his courfe of recovery again{t his debtor. The ad itfelf is a lawful impediment
and therefore repealed ; the payment under the a is alfo a lawful impediment,
and therefore is made void. The article is to be conftrued according to the fub-
je& matter or mature of the impediment; it repeals in the firft inftance, and
nullifies in the fecond. Unlefs this be the conftru&ion, it is not true that the
creditor thall meet with no legal impediment to the recovery of his debt. Does
not the pleain the prefent cafe contradié the treaty, and raife an impediment in
the way of recovery, when the treaty declares there fhall be none? Payments
made in paper money into loan-offices and treafuries, were the principal impedi-
ments to be removad, and mifchiefs to be redrefled. The article makes provifion
accordingly. It {tipulates, that the creditor fhall recover the full value of his
debt in fterling money, hereby fecuring and guarding him againft all pagments
in paper money. Suppofe the creditor fhould call on Pirginia for payment :
—What would it bel—The paper money paid into the loan-office, or its
value :—Would this be a compliance with the article ? Tn.the one cafe the money
being cried down and dead, is no better than walte paper ; and in thé other,
the payment when reduced by the table of depreciation, would be inconfiderable,
and in many cafes not more than fix-pence in the pound. Can this be called
payment in the full value of the debt in fterling money ? The fubfequent ex-
prefions in the article ‘enforce the preceding obfervations, and mark the will
and intention of.the contradting parties, in the molft clear and precife terms.
The coscluding words are ¢ all lone fide debts heretofore contradted.” In the

¢« conflruction
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« conftru@ion of contrads, words are to be taken in their natural and obvious
¢ meaning, unlefs fome good reafon be affigned to fhew that they fhould be under-
s ftood in a different fenfe. Now if a perfon in reading this article fhould
s take the words in their common meaning, and as generally underftood, could he
« miftake the intention of the parties ? Their defign unqueftionably was to reffore
« the creditor and debtor to their original State, and place them precifely in the
< fituation they would have flood if no war bad intervened or all of the legiflature of
« Virginia bad been pafed. The impediments created by legiflative aéls, and the
¢ payments made in purfuance of them, and all the evils growing out of them,
« were, {ofar as refpeéted creditors, doneaway and cured. This is the only way
« in which all lawful impediments can be removed, and all debts, contrated before
s« the date of the treaty, can be recovered to their full value, by the creditors
¢ againft their debtors. It has however been urged, that this article muft be re-
¢« fhicted to debts exifting and due at the time of making the treaty ; that the debt
“ in queftion was difcharged becaufe it has been paid ioto the Joan-office, agreeably
“ to law ; and that the treaty ought not to be conftrued fo as to renovate or revive
¢ it :—To enforce this objeion the rule laid down by Pauel wasrelied on, ¢ that
¢ the ftate of things at the inftant of the treaty, is to be held legitimate, and any
¢ change to be made in it requires an exprefs fpecification in the treaty ; confe-
* quently all things not mentioned in the treaty are to remaia as they were at the
* conclufion of it.”  Fattel, B. 4. c. 2. § 21. The firlt part of the objection has
¢ been already anfwvered ; for itis within both the letter and {pirit of the inftrument,
¢ that the creditors fhould be retnftated, and of courfe that the debtors fhould be
% liable to pay. The a& of Pirginia and the payment under it have fo far as the
¢ creditor is conserned, no operation and are woid. ‘There is no difficulty in anfwer-
“ ing the obje@ion arifing from the paflage in Pattel. 'The univerfality of
¢ the terms is equal to an exprefs fpecification in the treaty, and indeed in-
¢ cluodes it.  For it is fair and conclufive reafoning, that if any defcription
¢ of debtors, or clafs of cafes was intended to be excepted, it would have been
* fpecified in the inflrument, and the words, ¢ that creditors on either fide fhall
* meet with no lawiul impediment to the recovery of the full value in (terling moncy
¢ of all debts heretofore contradted,’ would not have been made ufe of in the unqua-
¢ lified manner, in which they {tand in the treaty :—the univerfality of the terms are

equal to a fpecification of every particuler delt, or an enumeration of every creditor and
“ debtor. 1tis the fame thing as though they had been individually named. A/ the
* creditors on either fide, without diftindion, muft have been contemplated by the partics

in the gtharticle. Almoft everyword feparately taken, is expreflive of this idea, and
when all the words are combined and taken together, they remove every par-
ticle of doubt. But if the clafs of Britifh creditors whofe debtors have paid
to the loan-office of Virginia are not comprehended in the fourth article,
they then pafs without redrefs, without notice, without fo much as a recommend-
* ation in their favor.  The thing is incredible.  Why a diftin&ion ?—Why fhould
¢ the creditors, whofe debtors paid into the loan-office, be in a worfe fituation

than the creditors whofe debtors did not thus pay? The traders and others of
this country, were largely indebted to the merchants of Great Britain. To
provide for the payment of thefe debts, and give fatisfaction to this clafs of fub-

¢« jells,
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# jelts, muft have been 2 matter of primary impoitance to the Britifb miniftry.
« This doubtlefs, is at all times, and in all fituations, an obje& of moment to &
¢ commercial gountry. The opulence, refources, and power of the Briti/b nation,
% may, in no fmall degree, be afcribed to its commerce ; it is a nation of manu-
¢¢ facturers and merchants. T'o prote@ their interefls, and provide for the payment
¢ of debts due to them, efpecially when thofe debts amounted to an immenfe fum
¢ it could not fail of arrefling the attention, and calling forth the utmoft exertions
¢ of the Britjfb cabiner. A meafure of thiskind it is eafy to perceive, would be
¢ purfued with anremitting diligence and order, facrifices would be made to enfure
*¢ its {uccefs, and perhaps nothing fhort of extreme neceflity would induce them to
“ give it up. But if the debts which have been confifcated, or paid into loan-
« offices, or treafuries, be not within the provifion of the 4th article, then a nu-
*¢ merous clafs of Britith merchants are pafled over in filence, and not fo much
attended to as the loyalifts, or Americans who attached themfelves to the caufe
of Britain during the war.  Is it a fuppofeable cafe that the Britith negociators
would have been more regardful of the interefts of the loyalifts than of their own
$¢ merchants ? that they would make a.difcrimination between merchants, when
in a national -and political view, and in the eye of juftice, they were equally
meritorious, and entitled to receive complete fatisfattion for their debts? No
line fhould be drawwn between creditors, unlefs it be found in the ireaty. The treaty
does not make it : the truth is, that none was intended, or it would have been
expreffed. The indefinite and {weeping terms made ufe of by the parties, fuch
4 as ¢ creditors on either fide, no lawful impediment to the recovery of the full
¢ value in {terling money, of all debts heretofore contradted,” exclude the idea of
* any clafs of cafes having been intended to be excepted, and explode the docrine
 of conftruétive difcrimination :—It has been made a queltion, whether the con-
¢¢ fifcation of debts, which were contraded by individuals of different nations in
¢ time of peace, and remain due to individuals of the enemy in time of war, is
¢ authorized by the law of nations, among civilized States? I fhall not however
¢ controvert the pofition, that by the rigor of the law of nations, debts of the
# defcription juft mentioned, .may be confifcated. This rule has by fome been
s¢ confidered as a reliét of barbarifm ; it is certainly a lard one, and cannot con-
s¢- tinue long among commercial nations ; indeed it ought not to have exifted among
¢ any nations, and perhaps is generally exploded at the prefent day in Europe.—
Confifcation of debts 1s confidered a difreputable -thing among civilized nations
of the prefent day ; and indeed nothing is more ftrongly evincive of this truth,
than that it is gone into general diffuetude, and whenever put.into pradice,
¢ provifion is made by the treaty which terminates the war, for the mutual and
4« complete refloration of contracts and payment of debts. I feel no hefitation in
declaring, that it has always appeared to me to be incompatible with the principles
« of juftice and policy, that contrads entered into by individuals of different
nations, fhould be violated by their refpetive governments in confequence of
¢ national quarrels and hoftilities. National differences fhould not affet private
« bargains. The confidence both of an individual and national rature, on which
¢ the contradts were founded, ought to be preferved inviolate. Is not this the

language of honefty and honor? Does not the fentiment correfpond with the
¢ principles
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principles of jultice, and the difates of the moral fenfe? In fhort, is it not
the refult of right reafon and natural equity ? The relation which the parties ftood
in to each other at the time of contra&ing thefe debts, ought not to pafs without
notice. The debts were contracted while the creditors and debtors were fubjeQs
of the fame king, and children of the fame family. They were made under
the fanéion of laws common to, and binding onboth. A revolution-war could
not lile other wars, be forefeen or calculated upon.  The thing was improbable :
—No one at the time that the debts were contracted, had any idea of a fever-
ance, or difmemberment of the empire, by which, perfons who had been united
under one f{yftem of civil polity, thould be torn afunder, and become enemies
for a time, and perhaps aliens forever. Contrad@s entered into in fuch a flate of
things, ought to be facredly regarded ; inviolability feems to be attached to them.
Confidering then the ufages of civilized nations, and the opinion of modern
writers, relative to confifcation, and alfo the circumftances under which thefe
debts were contracted, we ought to take the expreflions in this 4th article, in
their moft extenfive fenfe. We ought to admit of no comment that will narrow
and reftri& their operation and import. The conftru@ion of a treaty made in
tavor of fuch creditors, and for the reftoration and enforcement of pre-exifting
contraéts ought to be liberal and benign. TFor thefe reafons, this claufe in the
treaty deferves the utmoft latitude of expofition. 'The .4th article embraces all
creditors, extends to all pre-exifling delts, removes all lawful impediments, repeals
the legiflative a@ of Firginia which has been pleaded in bar, and with regard
to the creditor, annuls every thing done under iz, This article reinflates the parties 5
the creditor and debtor before the war, are creditor and debtor fince; as they
Slood then, they fland now.  To prevent miftakes, it is to be underftood, that
my argument ermnbraces none but lawful impediments within the meaning of the
treaty, fuch.as legiflative a&ls, and payments.under them into loan-offices and
treafuries.  An impediment created by law, ftands on different ground from an
impediment created by the creditor. 'T'o conclude: I am of opinion, that the
demurrer ought to be fuftained ; and of courfe that the judgment rendered in
the cowrt below is erroneous, and muit be reverfed.

Wirsow, jaflice :-—#¢ I fhall be concife.in delivering my opinion, os it depends
on a few plain principles.  If Firginiahad a power to pafs the law of O&ober,
1777, fhe mult be cqually empowered to pafs a fimilar law in any future war,
for the powers of congrefs were in fu& abridged by the articles of confederation 3
and in relation to the prefent conititution, fhe {tll retains her fovereignty and
independence as a State, except in the inflances of exprefs delegation to the
federal government.  There are two points involved in the difcufion of this
power ot confifcation : the firft arifing from the rule preferibed by the law of
nations : and the’ fecend arifing from the conftrudtion of the treaty of peace.
When' the Uwit>d States declared their independence, they were bound to receive
the law of nations in its modern flate of purity and refinement. Dy every
pation, whatever is its form of government, the confifcation of debts has long
been confidered difreputable ; and we know, that not a fiagle confifcation of
rhat kind flained the code of ary of the Luropean powers who were engaged in

¢ the
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the war, which our revolution produced. * Nor did any authority for the confif2
cation of debts proceed from congrefs, (that body which clearly pofleffed the -
right of confifcation, as an incident of the powers of war and peace) and there-
fore, in no inftance can the a& of confifcation be confidered as the act of the
nation.  But even if Virginia had the power to confifcate, the treaty annuls ihe
confifcation. "T'he 4th article is well exprefled to meet the very cafe: it is not
confined to debts exifting at the time of making the treaty ; but is extended to
debts heretofore coniracted.  Itisimpoflible by any gloffary, or argument, to make
the words more peripicuous, more conclufive, than by a bare recital. Inde-

- pendent therefore of the conftitution of the United States, (which authoritatively

inculcates the obligation of contradls) the treaty is fufficient to remove every
impediment founded on the law of Virginia. The State made the law; the
State was a party to the making of the treaty: a law does nothing more than
exprefs the will of the nation ; and a treaty does the fame. Under this general

* view of the fubje&, I think the judgment of the circuit court ought to be

reverfed.

“ CusHing, juftice.—My flate of this cafe will, agreeably to my view of it;
be thort. I fhall not queltion the right of a Stateto confilcate debts. Here is
an at of the affembly of Pirginia pafled in 1777, refpe@ing debts; which con-
templating to prevent the enemy deriving ftrength by the receipt of them during
the war, provides, that if any Britifh debtor will pay his debt into the loan-
office, obtain a certificate and receipt as dire€ted, he fhall be difcharged from fo
much of the debt. But an intent is exprefled in the a& not to confifcate unlefs
Great Brituin foould fet the example. This at it is faid, works a difcharge,
and a bar to the payer. If fuch payments are to be confidered as a difcharge,
or a bar, {olongas the adt had force, the queftion occurs :—Was there a power
by the treaty, fuppoling it contained proper words, entirely to remove this law,
and this bar, out of the creditor’s way ? ‘This power feems not to have been
contended againit by the defendant’s counfel :  And indeed it cannot be denied ;
the tieaty having been fanctioned in all its parts, by the conftitution of the United
Staies as the fupreme law of the land :~—T'hen arifes the great queftion upon the
import of the fourth article of the treaty : and to me, the plain and obvious
meaning of it goes fo nullify, ab initio, all luwws, or the impediments of any law,
as far as they might have been defigned to impair, or impede the creditor’s right
or remedy againft the original debtor : ¢ creditors on either fide fhall meet awith no

< Jaawful impediment to the recovery of the full value in flerling mouey of all bona fide.

¢« debis heretofore contralled.

13
“

(13

¢ The article fpeaking of creditors and Jona jfide debts heretofore contraQed;
plainly contemplates debts as originally contracted, and creditors and original
debtors ; removing out of the way all legal impediments; fo that a recovery
might be had, as if no luws had particularly interpofed. "The words— recovery

¢ of the full value in fterling money,’ if they have force or meaning, muft annihi-

4

late all tender laws ‘making any thing a tender but fterling money ; and the

other words, orat leaft the whole taken together, muft, in like manner, removle1
“ a
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< ail other impediments of law aiming at the recovery of thofe debts. ¢ The
¢ provifion that creditors fhall meet with no lawful impediment, &c.” is as abfolute,
« unconditional, and peremptory, as words can well exprefs, and made, not to
¢« depend on the will and pleafure, or the optional condudt, of any body of men
s¢ whatever. 'To effed the objec intended, there is no want of proper and ftrong
¢ language, there is no want of power, the treaty being fan&ioned as the fupreme
s« Jaw by the conftitution of the United States, which no body pretends to deny to
¢ be paramount and controuling to all State laws, and even State conftitutions,
¢ wherefoever they interfere or difagree. The treaty then as to the point in
¢ queftion, is of equal force with the conftitution itfelf; and certainly with any
 law whatfoever.  And the words ¢ fball meet with no lawful impediment, &c.
¢ are as {trong as the wit of man could devife, to avoid all effeéts of fequeflration,
¢ confifaiion, or any other obflacle thrown in the way, by any law particularly pointed
¢ againft the recovery of fuch debts. I am therefore of opinion, that the judg-
¢ ment of the circuit court ought to be reverfed.”’—

When the judgment of the court in this very important caufe is confidered in
connc&ion with the arguments of the judges, it appears to us, and we believe it
mult appear to moft who fhall read it, to eftablifh the claimant’s right of recovery
in the ordinary courts of juftice, notwithftanding his attainder, and the confifcation
of his properzv, beyond all reafonable doubt. The objeion ftated in the propofed
refolution againft this inferenceis, that the act of Virginia referred to in the plead-
ings, wasan a& of fequefiration, and not of confifcation, and that the authority of
the cafe therefore, as a judicial precedent, goes no further than cafes of fequeftra-
aen, notwithftanding the generality of the principles adopted by the judges in their
rvefpediive arguments.  To this objeQion it is anfwercd, that on the queftion,
whether the a& of Virginia was an a& of fequeftration merely, or in effet an a&
of confifcation, the judges were not agreed in opinion ; one of them, Judge Chafe,
exprefsly confidered itas an a&t of confifcation, or at leaft as operating a complete
extinguifhment of the debt before the peace. Judge Wilfon treats it in no other
charadter than as an abfolute confifcation. And although the judges, Cufhing and
Patterfon, intimated an opinion, that it was only an a& of fequeftration, yet this
appears cvidently, not to have been the principal ground of their judgment.  They
all confidered the operation it would have had, if it had been clearly and indifputa-
bly an a&t of confifcation, and all declared, in the moft unequivécal and pofitive
terms, that, on that confiruétion, it would have been a lawful impediment which
the treaty of peace removed ; the divifion of opinion on the bench, asto the true
charalter of thealty wideit neceffary to confider and decide the effeé of a confifcation.
"Their language on this point admits of no ambiguity ; and therr opinions are deliv-
cred with a precifion and folemnity, that irrefiflibly attaches to them the wimoft
weight and authority.—Their {entiments are not left to be colle@ed by inference or
from implication ; they formally pronounce in terms not to be mifunderftood, that
the words ¢ fhall meet avith no lawwful impediment, refer to legiflative a&s and every
¢ thing done under them. All lawful impediments of whatever kind they might
*“ be, whether they related to perfonal difabilities, or confifeations, or fequefirations,
ot payncnis inio loan-offices or treafuries, ave removed. No a@ of any State

« Lgiflatre,
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& legiflature, and no payment under fuch a& into the public coffers, fhall obftrudt the
< creditor in his courfe of recovery againff his debtor.” It caginot we think be
juftly doubted, that doétrines thus maintained and pronounced, are of conclufive
effe@ as judicial declarations of the law, and entitled to all the weight of judicial
precedent. The fadt is, the judgment of the court has had this effe¢t; and the
fame principles have, four months afterwards, been judicially applied to an unquef-
tionable cafe of confifcation. The cafe of Hamiltons againft Eaton was determi-
ned in the circuit court of the United States for the diflri® of North-Carolina, at
June term, 1796.—North-Carolina Report’s, p. 2d, page 1. et feq.—~The ftate of
the cafe will appear in the arguments of the judges, ErsworTH the chief juftice of
the United States, and S1TGREAVES the judge of the diftri¢t of North-Carolina.
—We tranfcribe their arguments at large ; for which, as well as for the copious
extrats which we have made, or may make from the reports of adjudged cafes,
we offer no apology, as we deem this inquiry into the adminiltration of the law,
tobe of the firft importance, with reference to the principles affumed on this occafion,
and highly expedient for the afcertainment of the true charaéter of the American
tribunals, in relation to the fubje@s depending before this board.

¢« SitcrEAvES, Juftice. Thisis an aion of debt brought by the plaintiffs,
to recover of the defendant, on an obligation made in the year 1777. The
defendant has pleaded four feveral pleas in bar, which are now for the decifion
of the court by demurrer.

(4
[1

~

« T fhall confider the cafe as it appears by the firlt plea, which places the de-
fendant on the moft advantageous ground ; as a decifion on that will probably
govern all the cafes arifing out of the fubfequent pleas.

[1
<

LN

“ The cafe asit appears by the firflt plea, is as follows. The plaintiffs were
merchants, refidents of North-Carolina before, and at the declaration of inde-
¢ pendence. By an a& of the. legiflature of North-Carolina, pafled in April,.
¢ 1777, it was among other things, enaded, ¢ That all perfons being fubjects of
¢ this State, and now living therein, or who fhall hercafier come to live therein,
¢ who have traded immediately to Great Britain or Ireland, within ten years laft
¢ paft in their own right, or acted as faQors, ftore-keepers or agents here or in any
¢ of the United States of America, for merchants refiding in Great Britain or
¢ Ireland, fhall take an oath of abjuration and allegiance, or depart out of the State.’
¢« By the fame at {uch perfons were permitted to fell their eltates, to export the
« amount thereof in produce, and to appoint attornies to fell and difpofe of their
« eftate for their ufe and benefit :—The plaintiffs falling within the defcription of
<-perfons contemplated by this act, and refufing to take the oath, departed the
s State October 20, 1777—the debt which is the fubject of the prefent fuit then
« cxifting: By fubfequent adts of the legiflature, all the eftates, rights, properties,
« and debts ofcertain perfons, among which the plaintiffs are {pecially named, are
«. declared to be confifeated, and the debts due to fuch perfons are directed to be
« paid to certain commiffioners, to be appointed by the county courts for that pur-

% pofe, by all perfons within the State owing the fame, under pain of imprifon-
: - ¢ ment,

<
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ment, awhich payments it is declared, Sball forever indemnify and acquit the perfins
paying the fame, their heirs, &c. againft any future claim for the money mentioned
in the reccipts or difcharges of fuch commiffioners. In obedience to thofe aéts,
the defendant pail the debt in queflion to the commillioners authorized to receive it ;
and relies on that payment as legal, and a full and fufficient difcharge. 'The
plaintiffs admitting the fa& of payment, rely on the conltruction of the treaty of
peace, the law of the State declaring that treaty to be a part of the law of the

¢ land, and the conftitution of the United States.

¢ The counfel for the plaintiffs, in fupport of their claim, has in the courfe of his
argument, prefented to the view a doubt, whether the debt in the prefent queftion
has been confifcated in a ftrictly legal fenfe, by any of the a&s called confifcation
alts ; and has urged that doubt ftrenuoufly, and with much force of argument,
contemplating them as a body of penal law, and of courfe fubjet to the legal rules
of conftradion in fuch cafes. The obfervations on that point would merit much
attention, but I deem it not abfolutely neceffary to invefligate that queftion, in
forming 2n opinion upon the prefent cafe : and fhall confine my obfervations fole-
ly to the law and the fa@s, as they arife out of the pleadings in the firlt plea of
the defendants, which admits alone of this queftion, viz. Are the plaintiffs bar-

* red of arecovery? It would appear quite unneceflary to enquire, whether con-

grefs, under whole authority the treaty was negociated, was vefted by the States
vith a power competent to enier into fuch a contra&, had not part of the argu-
meats of the defendant’s counfel, feemed to require it. No one will doubt, if
they had the power, the treaty confequently became obligatory on the people of
the United States, when made and duly ratificd. Whatever agreement the
States may have entered into at the declaration of independence, and to what
parpofes and extent that agreement may or may not have bound them, as 2
confederated body ; it is clear that at a fubfequent period, and previous to the
negociation of this treaty, they, by their delegates in congrefs, formed and enter-
ed into a folemn compaé, by which they plight and engage the faith of their
conftituents, to abide by the determination of the United States in congrefs
affembled, on ol gueflions which, by the confedz=ration, are fubmiited to them ;
and that the articles thereof fhall be #nvis/ully cbferved by the States.  Among
many other portions of fovereignty which the States thought propet to depofit in
that confederated head, was the fo/z and exc'ufive right and power of determining
on peace and war, (except in certain cafes fpecially enumerated) of fending and
receiving ambafladors, entering into treaties and alliances. Na words can be
more comprehenfive or exprefs, relative to the point in queftion: nor is there
offered to my mind the leaft room for doubt.  Admitting for argument’s fake,
what has been contended, that the minifters who negociated the treaty, exceeded
the powers granted them, certainly the ratification of that inftrument by congrefs,
confirmed and legalized all that had been done by them ; and if it coqu be
fuppofed, as h.us been faid, that congrefs in the ratification of it, exceeded the
powers vefted in them by the State, the a of affembly of this State, pafled in
1787, muft have extinguifhed every feintilla of doubt, as to its validity and
obligatory force on their citizens, ‘That a& is a perfeQ recognition of the whole

¢ treaty,
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‘treaty, declaresitto be part of the law of the Jand, and dire@s the judges to

decide accordingly. The laft mentioned a&t muft furely be fufficient, to fatisfy
the mind of the moft ferupulous and fceptical, For myfelf I do not hefitate to
declare, that it adds nothing to the validity or legality of the treaty : that its
ratification by congrefs was alone fufficient, and that the a& of affembly of the
State was fuperfluous.

* The counfel for the defendant has contended, that, by the operation of the
a&s of confifcation, and the payment into the treafury, the plaintiffs were wholly
divefted of theirright ; and the fame, if exifting at all, was vefted in the State.
This forms a material part of his defence, and if it had been cleatly evinced,
that the right of the plaintiffs was wholly extinguithed by the operation of the
confifcation ats, and could not poffibly be revived or reftored by any fubfequent
act of the State, or the nation, it would follow of courfe, that they could hav:
no demand againft the defendant. In fupport of this argument it is faid, 4.
Bacon, 637, that all aéts done under a ftatute while in force, are good notwith-
ing a fubfequent repeal. I amready to admit the principle in its fulleft extent,
in the expofition of a ftatute or municipal law of any particular State. It is con.
fonant with reafon and is julltified by the neceflity of the cafe; it prevents much
confufion and embarraffment, and infures a ready fubmiffion to the laws, by a
confidence in the fecurity impliedly promifed to fuch obedience. If the treaty
was now to be confidered as an aét of the State, and emanating from the fame
authority only that produced ad&s of confifcation, this reafoning might be folid :
—But that inftrument cannot be fubje to the ordinary rules of conftru&ion,
which govern in the expofition of ftatutes of a particular State.  Thefz have for
their objeét the regulation of the rights of a diftin@& community or fociety only,
whofe interefts being fimilar, are equally affeted by an uniform regulation of
their rights ; whoare alike united by the allegiance due to, and protection from
the fame government ; that is a compact formed between two feparate and diftin@
nations, relative to certain fpecified fubjeéls, which involve interefts of their
refpe&ive citizens or people, unavoidably clafhing with each other.

« The one isan a& of the State, but a component part of the nation, providing
for the benefit of its own citizens. The other is a compaét of the whole nation
(of which that State isbut a part) with another nation, which muft neceffarily
controul all a&ts iffvirg from the inferior authority which muft contravene it
T'his is evinced by that plain and firong expreflion in the conflitution of the
United States, which declares, ¢ that all treaties made, or which {hall be made,

¢ under the authority of the United States, fhall be the fupreme law of the land,
¢ and the judges in every State fhall be bound thereby, any thing in the conflitu-
¢ tion or Jaws ofany State, to the contrary notwithftanding.”” Taking it for grant-

¢
“«
<,

ed then that the treaty is not to be governed, when in oppofition to particular
faws, by the rigid rales of the common law ; nor to be reftrained in its opera-
tion, by apy ftatute of any particular State, but that ¢ it ought to be interpreted

¢ in fuch 2 manner, as that it may have its effeéts, and not be found vain and illu-

¢ five.” T will proceed to confider of the operation of the 4¢h article.

« Art.
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« Art. 4th. Itisagreed that creditors on either fide thall mect with no lawfu.
impediments to the recovery of the full valuz in flering money ofall bona fide debts
heretofore contracted.”

¢ This article appears to me {o clear, precife, and definite, that one would be
at fome lofs to {eleé other words to render it more {fo. But it has been con-
tended by the defendant’s counfel, that, by a true conftruétion of this article, it

¢ will appeur much lefs general than the expreflions would warrant ; that itis o

provifion for real Britith {ubje@s only, that is, perfons refident in Greut Dritain
at the commencement of the war, a term ufed in contradittion to many other
defcriptions of people, whoin the courfe of the war, took part with that nation,
and that the conftruction is juftified by the term ferling money. In order to
fupport this expofition, a reference has been had to the 5th and 6th articles.

¢ The 4th article contains the only ftipulation with refpe to debts in the whole
inftrument. It is mutual and general in its expreflion ; not limited or reftrained
by aoy particular words to any defcription of perfons, as is evident in the gth
article.  If that had been in the contemplation of the parties, they could not
have overlooked the neceflity for thefe diftinétions ; nor are we at liberty to pre-
fumeit. In the next article, the diftintion is made with great accuracy, with
regard to thofe who endeavor to procure a veflitution of their lands, and other
property.  Withrefpeét to the expreflion flerling money, it appears to me, that
was probably concluded onas a ftandard, whereby to eftimate the value of me-
ney due; it being no doubt apprehended, thata depreciated paper medium circu-
lated in many States of the Union, the nominal fum in winch, might not to
produce the intrinfic value of the debt due.

-¢ Another conftrution has been pleaded on this article, equally, in my opinion,
unfounded with the foregoing. It has been faid, the article was only intended
to take off. from Britith fubjeds, their difability as alien enemies, to fue.  Every
one knows, that difability can only exift during the continuance of a war ; it
would therefore have been unncceffary to provide for it in a treaty of peace ;
when it is obvious, the peaceitfelf, agrecably to the long eftablifhed principles of
law, removed all fuch difability without any fuch ftipulation.  The word recovery
admits not of fuch anidea. The terms fuc and recover have very different im-
port in pradtice. The difference is daily exemplified in our courts, and the
diftin@tion appears evident in the body of that inftrument ; in the latter part of
the sth article itis flipulated, that certain perfons fhall meet with no lawful im-
pediment in the profecution of their juft rights. In the 4th article the words
are, no lawful impediment to the recovery of their debts, The diftin&ion is obvi-
ous, and the terms aptly applied in each cafe. In the former, relative to lands
and other property which had been confifcated, and a reftoration of which entirely
fiepended on the liberality of the legiflatures, the term recovery would have been
improper ; in the latter, in which payment to the creditor was pofitively ftipulated,
the expreffion is correct.

s Pattel
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“ Vattel fays, p. 369,— When ap a& is conccived in clear and pofitive

¢ terms, whep the fenfe is manifeft; and leads to nothing abfyrd, there can be no
¢ reafon to refufe the fenfe which this treaty naturally prefents, to go elfewhere in
¢ fearch of conjectures in order to extinguifh or reftrain it, is to endeavor
¢ to elude it.” It is therefore my opinion, that this article does controul
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the operation of the adls of confifcation, relative to debts ; that the plain-
tiffs in this cafe are entitled to recover on the firft demurrer, the plea in that
cafe being the firongeft ground of defence made by the defendant.: that therefore
judgment be given for the plaintiffs, on each of the demurrers.

“ The State who has compelled the payment from the creditor by a threat of
fevere punithment, will certainly feel bound by every principle of moral obliga-
tion, to reimburfe in the moft ample manner, all thofe who have made fuch
payments. In addition to the moral tie, that it is bound by a folemn promife fo
to do, is clearly expreffed by an a&t of the legiflature.

¢« I have only to obferve, that I have confidered this cafe as of the utmoft im-
portance ; that I have given it all the attention and confideration in my power to
beftow at this time and place, that if any opinion is founded in error which is
poflibly the cafe, happily for the defendunt, there is a higher tribunal where the
error may be correded.

“ LErsworTH, chief juftice. Itis admitted that the bond on which this fuit
is brought, was executed by the defendant to the plintiffs ; and that the plain-
tiffs have not been paid. But the defendant pleads, that fince the execution of
the bond, a war has exifted, in which the plaintiffs were enemies; and that
during the war this debt was corfifcated, and the money paid into the treafury
of the State.., And the plaintiffs reply, that by the treaty which terminated the
war, it was ftipulated, that ¢creditors, on cither fide, fhould meet with no

¢ lawful impediment to the recovery of dona fide d<biz heretofore contradted.

”
-

IS
-

[

¢ Debts contratted to an alien, are not extinguifhed by the intervention of a war
with his nation.  His remedy is fufpended while the war lafts, becaufe it would
be dangerous to admit him into the country, or coirefpond with agents in it ;
and al{o becaufe a transfer of treafure from the country to his nation, would di-
minifh the ability of the former, and increafe that of the latter to profecute the
war, But with the termination of hoftilities, thefe reafons and the {ufpenfion.
of the remedy ceafe.

« Asto the confifcatidn here ailedged, it is doubtlefs traz, that enemies debts,
{o far as confifts in barring the creditor, and compelling payment from the debt-
ors, for the ufe of the public, can be confifcated ; and that on principles of equi-
ty though perhaps not of policy, they may be. For their confifcation, as well.
as that of property of any kind, may ferve as an indemnity for the expences of
war, and as fecurity again{t future aggrefion. That fuch confifcations have

fallen into difufe, has relulied not from the duty which one nation independent[
' v M ot
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¢ of trearies owes Lo another, but from commercial policy, which European nations
¢ have found a common, and indeed a ftrong intereft in fupporting. Civil war,
¢ which terminates in a {everance of  empire, does, perhaps, lefs than another,
< juftify the confifcation of debts ; becaule of the fpecial relation and confidence
¢ fubfifting at the time they were contra&ted. And it may have been owing to
: this confideration, as well as others, that the American States, in the late revo-
¢ lution, {o gencrally forbore to confifcate the debts of Britith fubjects. In Virginia
¢ they were only fequeftered ; in South-Carolina, all debts, to whom{oever due,
¢ were excepted from confifcation ; as were in Georgia thofe of Britifh merchants
and others refiding in Great Britain. And in the other States, except this, I
¢ do not recolle@ that Britith debts were touched. Certain it is, that the recom-
¢ mendation of congrefs on the fubjeét of confifcation, did not extend to them.
¢ North.Carolina, however, judging for herfelf, in a moment of fevere preifure,
¢ exercifed the foversign power of pafling an a¢t of confifcation, which extended
< among others, to the debts of the plaintiffs. Providing however at the fame
¢ time, as to all debts which thould be paid into the treafury under that a&, that the
State would indemnify the debrors fhould they be cbliged to pay again.

~

-~
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« Alowing then, that the debt in queftion was in fa& and of right confifcated,
« can the plaintiffs recover by the treaty of 17832

<¢ The fourth article of the treaty is in the following words : ¢ It is agrced thut
¢ creditors on either fide fhall meet with no lawful impediment to the rccovery of
¢ the full valuein fterling money of all fona jide debts heretofore contracted.’

¢ There 15 no doubt but the debt in queflion wasa ¢ dona fide’ debt, and therefore
contratted, 1. e. prior to the treaty,

-
-

« "T'o bring it within the article it is alfo requifite, that the debtor and creditor
¢ fhould have been on different fides, with reference to the parties to the treaty,
“ and as the defendant was confefledly a citizen of the United States, it muft
* appear, that the plaintifis were fubjects of the king of Great Britain; and it 1s
¢« pretty clear, from the pleadings and the laws ot the State, that they were fo.
¢ [t istrue, that on the 4th of July 1776, when North-Carolina became an inde-
¢ pendent State, they were inhabitants thereof, though natives of Great Britain ;
¢ and they might have been claimed and holden as citizens, whatever were their
* fentiments or inclinations. Dut the State afterwards, in 1777, liberally gave
¢ to them, with others fimiluly circumftanced, the option of taking an oath of
«¢ allegiance, or of departing the State under a prohibition to return, with the
*¢ indulgence of a time to {ell their eftates, and colle@ and remove their effects.
« They chofe the latter, and ever after adhered to the king of Great Dritain, and
*¢ muft therefore be regarded as on the Britifh fide.

¢ It is alfo pertincent to the inquiry, whether the debt in queftion be within the
before recited article, to notice an objetion which has been ftated by the defend-
ants counfel, viz: That at the date of the treaty, what is now {ued for as a

: ¢ debe,

-
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debt, was not a dzéf, but a nonentity ; payment having been made, and a dif-

charge effected under the a& of confifcation ; and therefore that the ftipulation
concerning debts did not reach it.

¢ T the firft placeit is not true, thatin this cafe, there was no debt at the date

“of thetreaty A debt is created by contra®, and exifls till the contraét is per-

formed. Legiflative interference to exonerate a debtor from the performance
of his contradt, whether upon or without conditions, or to take from the creditor
the protection of law, does not in ftrictnefs deftroy the debt, though it may,
locally, the vemedy for it. The debt remains, and in a forcign country, pay-
ment is frequently enforced. Seconily—It was manifeltly the defign of the
flipulation, that where debts had been theretofore conrafted, there fhould be no
bar to their recovery from the operation of laws pafled fubfequent to the con-
tra@s. And to adopt a narrower conltrustion, would be to leave creditors to
a harder fate than they have been left to by any modern treaty.

« Upon a view of all the circumftances of this cafe, it muft be confidered as
one within the ftipulation, that there fhould be ¢no lawful impediment to a
sccovery 3° and it is not to be doubted, that impediments created by the act of
confiféation are laauful impediments ; they muft therefore be difregarded if the
treaty is a rule of decifion. Whether it is {o or not remains to be confidered.
Fere it is contended by the defendant’s counfel, that the confifcation a& has
nct been repealed by the State; that the treaty could not repeal or annul it 5
and therefore that it remains in force, and fecures the defzndant.  And further,
that a repeal of it would not take from him a right vefted, to itand difch.rged,

“ Asto the opinion, that a treaty docs not annul a {tatate {o fu.r'as there is an

. interference, itis unfound. A ftatweis a declaration of the public willy and of

high authority ; but it is controulable by the public will fubfequently c.cd‘urcd.
Hence the maxim, that when two ftatutes are oppofed to each other, the liter
abrogites the former. Nor is it material, as to the effeé.t qf the public fvill,
what organ it is declared by, provided itbz an organ conflitutionally uuathorized
to make the declaration, A trcaty when it is in fuct made is, with rcgard o
each nation that is a party to it, a national a&, an expreflion of the national
will as much asa ftatute canbe. And it does therefore, of necellbty, annul any
prior ftatute fo far as there is in an interference. The fuppofition, that the public
can have two wills at the fame time repugnant to each other, one exprefled by &
ftatute and another by a treaty, is abfurd.

“ The treaty now under confideration, was made on the part of the Unitce
States by a congrefs compofed of deputies from each State, to whom were d.ele-
gated by the articles of confederation, exprefsly, ¢the fole and exclufive right

¢ and power of entering into treaties and alliances ;” and being ratified and made

"

by them, it became a complete nasicnal a&, and the a& and Law of every State

se If
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¢ If however a fubfequent fan&ion of this State was at all neceflary to make the
¢ treaty law here, is has been had and repealed. By a flatute pafled in 1787,
¢ the treaty was declared to be law in this State, and the courts of law and equity
were enjoined to govern their decifions accordingly. Andin 1789, wasadopted
here the prefent conflitution of the United States, which declared, that all
treaties made, or which fhould be made under the authority of the United
States, {hould be the fupreme law of the land ; and the judges in every State
fhould be bound thereby, any thing in the conflitution, or laws of any State,
to the contrary notwithftanding, Surely then the treaty is now law in this State ;
and the confifcation a&, fo far as the treaty interferes withit, is annulled.

<
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¢ Stillit is urged, that annulling the confifcation a& cannot annul the defendant’s
right of difcharge, acquired while the a& was in force.

~
-

¢ Tt is true, the repeal of a law docz not make void what has been well done
under it.  But itis alfo true, admitting the right here claimed by the defendant
to be as fubftantial asa right of property can be, that he may be deprived of it,
if the treaty fo requires. It is juftifiable, and frequent in the adjuftment of
‘¢ national differences, to concede for the fafety of the State the rights of indivi-
¢ duals, Andthey are afterwards indemnified or not according to circumftances.
¢ VWhat is moft material tobe here noted is, that the right or obftacle in queftion,
¢ whatever it may amount to, has been created by law, and notby the creditors.
It comes within the defcription of ¢lawful impediments,” all of which in this
cafe the treaty as I apprehend removes.

-

-

-
-~

-
'S

¢ Let judgment be for the plaintiffs.”

Tt might have been cxpedicl, that this cafe of Hamiltons verfus Eaton, would
“have removed all queftion on the fubjet of confifcation generally. But we find it
contended, that even this cafe does not go far enough ; becaufe ¢ it was a cafe of
« confifcation affcéting perfons in the peculiar fituation defcribed in the pleadings,
¢ under the operation of the a& of North-Carolina, pafled m Aprl 1777,”
whereby they were required to take an oath of abjuration and allegiance, or depart
the State.  And a part of the argument of the chief juftice is relied upon as
authorizing an inference, ¢ that if the plaintiffs in that cafe had not been within
¢¢ the defcription and operation of the faid a& of North-Carolina, they would not,
¢ in the opinion of the faid learned judge, have been entitled to recover.”” This
objection will certainly not apply to the opinion of the other judge who fat in the
caufe ; who exprefsly combated the idea, that the 4th article of ‘the treaty of peace
** isa provifion for real Britifh fubje&@s only, that is perfons refident in Great Bri-
‘¢ tain at the commencement of the war,” and as exprefsly overruled it by declaring,
that the article ¢ is mutual and gereralin its expreflion : net limited or reftrained
‘ by any particular words to any defeription of perfons;” and thatif it ¢ had
‘ been in the contemplation of the parties, they could not have overlooked the

¢ neceffity for thefe diftin@tions ; nor are we at liberty to prefume it.’”> Neither is
the inference corre@ly drawn from the argument of the chief juftice. The portion
« of
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of his argument to which reference is made, may pofibly juftify a conclufion, thar
petfons who, on the 4th of July 1776, were inhabitants of one of the United
States, “ might hawe been claimed and holden as citizens’” of the State in which they
refided, whatever were their fentiments or inclinations ; and that where an aét of
confifcation adually did claim and hold them as citizens, and acted upon them as
fuch, they could not be confidered as creditors on the fide of Great Britain, within
the true intent and meaning of the 4th article of the treaty of peace, fo as to annul
the effe@ of the confifcation upon their debts. It is not neceffary on this occaffon,
to enquire into the accuracy of this fentiment. Tor ourfelves we believe it to be
founded on undeniable principles.  But the cafe of the prefent claimant is no# within
the exception intimated by the chief juftice, out of the general operation of the
treaty on ats of confifcation. Do&or Inglis was not by the a of attainder of the
State of New-York, claimed or holden as a citizen of that State. 'The defeription
in the preamble of the a&, is of ¢ divers perfons holding or claiming property wwithin
 this State 3° and the fame ena&ing claufe includes the Ear! of Dunmore, Governor
T'tyon, Sir Henry Clinton, Henry Lloyd, the elder, of Maffachufetts, with re-
{peé to whom the charaler of citizens could not poflibly be applied. The aéts of
the two States therefore create no diftin@ion between the cafes, and fill lefs is fuck
a diftin&ion, to the exclufion of the claimant, warranted by the fa®s. Docor
Inglis put himfelf under the protection of the Britifh arms fo early as in September
1776, only two months after the declaration of independence ; the North-Carolina
plain:iffs remained in that State until the 20th of O&ober 1777, fifteen months
after the fame epoch. There was far lefs reafon for claiming the former as a citizen
than the latter ; and if the latter are confidered in the courts of the United States
as protected by the provifions of the treaty, @ fortiori muft the former be fo confi-
dered. But the claimant himfelf, and the board alfo, have fettled this point. The
claimant in his memorial avers, that he is, and ever from his birth has been 2
« fubject of his Britannic Majelty,” and the fa@t does not difprove his averment.
The board, “on the 21/t of May 1798, refolved in this cafe, *“that the claimant’s
¢¢ chara@er of Britith fubje&, was not affected or impaired by the att of attainder
¢t and confifcation pafled by the State of New-York, on the 211t day of O&ober
¢ 1779, attainting him with the Earl of Dunmore, Governor Tryon, Sir Henry
¢t Clinton, aud many other Britifh fubjeéts, who are therein deferibed, not as fubjeéts
¢ of the State, but as perfons holding or claiming property avithin the Statey, and for-
« feiting and confifcating their whole eftate, real and perfonal, for their.adlerence
¢ to his Britannic Majefty ; but that on the contrary the faid a& of attainder, and
« the defcription of royalift or refugee applied to the claimant, on the part of the
« United States, in confequence of his faid adherence, are conclufive evidence
¢ that he flill maintained his original allegiance.”

The board on the fame day further refolved, ¢ that the confifcation of the debts
in quettion before the peace is no bar to the claim ; and that the board have fo
determined upon the fame grounds and principles of interpretation refpeding confi/-
cations before the peace, awhich awere adopted and declared by the _jrmfge:.r of 'rl.ve_Umim’
< States, when (inthe cafe of Hamiltons v. Eaton) they decided in their circuit court
for North-Carolina diftrid, that debts duc to Britifs fubjedts who refided within the

¢ province,
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® province, now State of North-Carolina, at the date of the declaration of independence
< and continued there to refide till the 2oth day of Ofober, 1777, when they were
¢ obliged by law, cither to take an oath of abjuration and allegiance 1o the State, or 1o
¢ depart, and which debts had been confifeated and f: arfeited to the State befare the peace,
awere neverthelefs due and owing by wirtue of the ireaty.”

2 a2

On a comparifon of thefe refolutions with the refolution now propofed, we are
ata lofs to difcover by what new lights, fadts which were then confidered as giving
the fame charaéter to the two cafes, are aow confidered as diftinguifhing them ;—
or why the application of the grounds and principles of interpretation, refpedling
confifcations before the peace, as adopted and declared by the judges of the United
States, in the cafe of Hamiltons v. Eaton, which were then recognized as governing
this claim, fthould now be reje@ted. It would futely be matter of jult complaint on
the part of the United States, if the fame decifions of their courts, wiich are con-
fidered =s evidence to prove that a cafe is within the meaning of the treaty of peace,
fhould be difregarded as evidence to prove alfo, that in thofe courtsa judicial reme-
dy would be applied in fuch cafes in virtue of the fame treaty. It is therefore, we
prefume that the pofition is reforted to, that thefe decifions, having occurred fince
the treaty of amity, cannot affect the right of the claimant, which is held to have
attached at the date of that treaty.

We have already made fome general obfervations on this topic, and fhall now
riake a more particular application of them.

It is not irrelevant to mention here, that this pefition 1s a cew one in the proceed-
ings of the Loard, and feems tohave grown out of the neceflity of this cafe.  We
do oot find it even indireétly fuggefted in any former refolutior: ; and in the notes
of Mr. Macdonald, put on the minute book on the 25th July, 1798, ne fuch inti-
mation is contained, xlthough they comprife difcuflions which would naturally have
led to the examination of this queftion. In defcribing the cafe to be made out on
the part of the claimant, the third point ftated is, ¢ That full and adequate com.
« penfution for the lofles and damages thereby fuftained canast, for whatever reafon,
4 be actually obtained, had and received, in the ordinary courfe of juftice; ? or as
it is exprefled in the preamble, ¢ in the ordinary cowfe ofjudicial proceedings.”’—
And in the confideration of this point, he proceeds, ¢ On the 3d point, the claim-
« ant muft fatisfy the board, that there is nothing to juftify a reafonable expe&ation,
* that any compenfation whatever can actually be obtained in the courle of judicial
# proceedings ; or that any thing more than a partial compenfation can be fo ob-
“ tained, or that, although even full and adequate compenfation might be obtained
“ in the courfe of judicial proceeding, no fuch compenfation can be had in the
¢ ordinary courfe of judicial proceedings, or ordinary courfe of juftice.” All thefe
prapofitions are in the prefent tenfe, and have no relation back to the date of the
treaty :—The claimant does not appear to have entertained any idea of this relation.
His memorial dated on the 28th February, and exhibited on the 2d March, 1798,
ttates his claim to relief, ¢ inafmuch therefore as your memorialift cansot now, in
s the ordinary courfe of judicial proceedings, recover his faid debts.” Conforma-

ble
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ble to this phrafeology has been the common‘and univerfal formula of the memorial,
prefented to the board. The roint raifed by the doard, in this cafe, aiter the inter-
locutory refolutions ‘before recited for argument by the agents, did not Juggelf thi
doubt, as explained in their refolution of 1t June, 1798, the queftion direded tu
be argued was, ¢ whether there is good ground, Ay the law L} the land, for nozv
¢ proceeding judicially in the recovery of the debt on which the claim is founded **
And the argument proceeded accordingly on both fides, with reference to the
exiftence of lawful impediments now, and not at the date of the treaty of amity.

Waving however all inference from the novelty of the fuggeftion, and from its
omiflion heretofore by the parties, and by the board, in this cafe and in others ;
and waving alfo, all contradition of the principle, that the treaty of amity had
exclufive relation to the period of its conclufion, as unneceffary on this occafion ;
it may be fairly aflumed, that the decifions of the courts which have been cited, are
expofitions of the laaw, cotemporaneous with the treaty. A treaty does not become «
law to fubjeds, uotil it is promulgated. It is not obligatory upon the parties wntil
i; is ratified according to the forms, and by the authorities to be found in their con-
ftitutions and fundamental laws refpectively. Vattel, Lub. 2. § 154. Lib. 3. 4
230. Lib, 4. § z4. Martens, Lib. 8. ch. 7. § 5. The treaty of amity it is
true was fettled by the negotiators on the 19th Nevember, 1791; but it depended
tor its validity on the fubfequent ratification of the contraéting parties * The rari-
fications were not exchanged until the 28th O&ober, 1793, and it was not promui-
gated in the United States until the 2g9th February, 1796. In this fame month of
February, 1796, the cafe, Warre, executor of Jones, v. Hylton, and all was deter-
mined in the fupreme court, and the cafe of Hamiltons v. Eaton, only four months
afterwards, in June 1796, in the circuit court of North-Carolina. They are
therefore to all purpofes of equitable and fair conftru&ion cotemporancous declara-
tions of the law.

But if notwith{tanding the periods of its ratification and promulgztion, the obii-
gation of the treaty fhould be admitted, ¢ by a technical retro-altion of its etfdi,”
toy

* Ta theact of parliament paffed on gth July 1757, entitl=d * An a& for carrying nto
execution the treaty of amity, commerce and navigarion, concluded between his Majelty and
the United otates of Amcrica,” the date of the exchange of rutiications istaken, asthe poinr
of time to which the word sstw in the ninth article of the treity referst—¢ dnd avlorecs by
e ninth areicle of the faid treaty, it was agreed that the By itifh fubje@s who then held Fadsin
the terrifories of the fuid United States, merizan citizens, who then held lands in the dominions
ot his Majetty, fhould continue to hold them according to the nature and tenure of thew refpec-
uve States and tides therein, and might grant, [}, or devnlfe the {ame to w.hom' they ﬂlguld
pleafe, in like manner as if they were natives, and that neithier they nor their heirs or afligns
thould, o far as might refpect the fuid lands and the legal remedies incident theretn, be regard-
ol as enemies : Be 1t therefore enadted by the authority aforcfaid, That all Jords, tenements,
and hereditaments in the kingdom of Creat Britzin, or the territories and dependencics thereto
uclonging, which on the Liid twenty-cighth day of Octeber, une thoulond feven Lundred ail_d‘
ninety-five, (being the day of the exchunge of the ratr'ﬁcatuan of the {xid treary between ;11-‘
Aljefty and the faid United States) were held by ddmerican citizens, fhall be i 1d 2nd cni!f?yfr'.d
oranted, fold and devifed, according to the {hpuhtxonﬁ and agreements t.unt’un‘l;(.{ in the fai
; Lave, celenty or ufege to the contrary notwithftanding.” 274 2q.l fodten of frates

':U‘i;\l., g
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vo have relation back to the date of its fignature by the negotiators, {till we prefume
it cannot be juftly denied, that the decifions referred to, are complete and conclufive
evidence of the law at the date of the treaty. Although it may be true, that the
ftate of things at the date of the treaty fhall be the proper object of our enquiry, it
does not follow, that we are to limit the evidence of this {tate of things, alfo, to the
fame date. The ftipulatior of the 4th article of the treaty of peace is confined to
debts contracted before the peace, yetit would be abfurd to contend, thata confef-
fion or acknowledgment of the debtor afler the peace, could not be received to
prove fuch adebt. It is agreed on all hands, that a claimant muft prove a debtor
to have been folvent az the peace in order to charge the United States with a lofs,
yet it would be deemed very unreafonable to rejet an inventory of his property taken
twelve or fifteen months afterwards, if offered as evidence of fuch folvency. And
it is deemed equally unreafonable to infift, that a decifion of the fupreme court in
February 1796, fhall not be received as evidence, to fhew what was the Jaw in No-
vember, 1794, only fifteen months befare.—1In this inffance, it would be to fhut our
eyes againft the moft dire and pofitive tefltimony ; for the cafe of Warre, executor
of Jones, v. Hylton and al. having been decided on a writ of error, was an exprefs
adjudication by the fupreme courts, of what the law really was at the date of the
judgment removed by the writ of error; and a judicial declaration that at the date
of the judgment in the circuit court, to wit, in June, 1793, before the date of the
treaty, the plaintiff was by law entitled to recover. The judgment below is not
evidence of the law, becaufe in confequence of the writ of error, the queftion muit
ftill be confidered as depending ; but the decifion of the fupreme court, which is
the court of the laft refort, whofe judgments are not fubjeét to revifien or appeal, is,
when pronounced on a writ of error, evidence of the highefl nature to prove the law,
not only at the date of the judgment above, but alfo of the judgment below : —And
this effect of the judgment of the higheft court isnot, as it is termed, ¢ a technical
¢ retro-a&ion” but a plain, obvious and irrefiftible deduction of fact. Until now,
we have never heard 1t aflerted, tha: the decifion of the inferior court, although
reverled, is evidence, and that the judgment of the fuperior court reverfing that
decifion, is not evidence of the law in the cafe, and at the time, to which the judg-
ment of reverfal ralates.

We have noticed the importance which the propofed refolution attachies to what
itcalls ¢ the {tatement of the law”’ on the part of the United States, as an admif-
fion binding to them. Let us for 2 moment attend tothe ftatement of the claimant,
by his agent, on this fubject of the evidence, arifing from judicial decifions. We
zefer to the ¢ obfervadions” of July 2, 1798, in reply to the argument for the
United States, on the point ftated by the board.—¢¢ Still however, decifions of
¢ courts of competent jurifdi®ion, in each cauntry, upon queflions arifing upon the
treaty, wbhile unreverfed by a_fuperior tribunal, are to be deemed and taken as the
law of that country, and are fufficient evidence of the interpretation the govern-
raent of that country gives to the treaty. To go further in fearch of evidence
would be todraw it from impure fources; and where an uniform train of deci-
fions on the fame point are produced, both in the courts of the different States
* and of the United States, that evidence muft ke conclufive. The board are to.
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tuke that evidence as they find it at the prefent time, not as binding npon their con-
fciences to decide the fame point the {ame way, but as anply fuficient precf, the:
if other claimants go to the fame courts wwith the fame caufes, their Jate soill e the
“ jame.””  'The cafes we have cited, therefore, are amply fufficient proof, that it
this. claimant had gone to the fame courts at the dutc of the treaty, he would have
met with the fame fate, and Aawve recoversd his Jebts.

»~

€

.

¢
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As then the cafes already cited, and which have been determined fuce the date
of the treaty, fufficiently prove this pofition ; {5 we believe, that the decifions pre-
vicus to the date of the treaty will not be found to difprove it

The firft cafe referred to on this head, is the cafe of Camp v. Lockwood, 1. Dal-
lis’s Heports, 392, decided in the common pleas of Philudelphia county, in De-
cember, 1788, 'This cafe, although determined before the organization of the
federal judiciary in a court of inferior and Limited jurifdiction, mzy neverthelefs be
juftly confidered, from the great learning and integrity of the judge who prefided
m’ that court, as unqueftionably of high authority. If however, that cafe fhould
have been fubfequently overru!ad by decifions of the highelt judicial tribunal known
in America. its authority refped@able as it may be, muit have been done away, o
that if, in truth, there is any collifion between this cafe and the cafes already reftr-
red to, the former can no longer be confidered as evidence of the law on th= points
of zollifion.  But on a juft confideration of thz cafe of Camp v. Lockwood, there
will not appear to be any reafon for calling its authority in quetion on the prefent
occafion, nor will it juftify any inference in favcr of this claim, or contrary to the
pofition we have affumed, that the claimant migkt have obtained, and yct may ob-
tain, the recovery of his debts at law, The chara&eriftic featare of that cafe, the
prominent fa&t on which princinzlly the Judgmert refle, appears to Le, that the
plaintiff had been an American citimen and wos vot acicilor oo the fide of Great ],fri—
toin. It is ditin@ly ftated in the argumert of the julce, that the a& of confifca-
tion »f Conne&icut was made to operate, by different modes of jrecels, on two
d:tind claffes of perfors, fome who had, and fome who h:l not becn citizens or
inhabitante, of thit State: ¢ that the mode of proceeding againft thofe who hud
¢ been inhabitants, was direCted to be by application to the county court, who are
« empowered to give judgment and fentence that all the eftate of fuch perfon fhould
« be forfeited for the ufe of the State :—the laft clavfe in the =7, dire@s the modle
¢ of proceedings as to the eftates of peritns who rcver Erd an abede within the
¢« State.”’

~

« In purfuance of thisaf, Abiather Camp, whois fhited to have been farely a
« refident in the town of MNew-Haven, in the month of September, 177¢, wus
i charged on the information of the fele@ men, before the county court, with
¢ having joined the enemies of the United States, and put bimfe.if under the pro-
¢ tection of the king of Great Britain. He was therenpon m&:n.’g.z." .3111//_)', and
« fentence paffed, that all his eftate, real and perfonal, fhould be forfdited to the

« yfe of the State.
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« The a& of afftmbly direQs the proceeding to be had only againft the eftates
s of fuch purfons as had joined the enemy, but it diltinguithes between fuch as had
¢ been inhabitants of that State, and thofe who never had an abode within it, but
¢ had eftates there.

s« The prefeat plaintiff was convicted as an offender of the firft defcription, be-
s ing late a refident in the town of New-Haven, and was plainly pointed out as a
« fubje. Indeed the fad is conceded, that be really was a citizen of the State_, who
¢ joined the enemy long after the declaration of independence, and the organization
¢¢ of our State governments.

¢« He cannot therefore be confidered in the light of a public enemy, whofe
rights are {aid by the writers on the law of nations to revive after the termination
“« of the war: the municipal law of the country operated upon him as a fubje&,
« and he could not be an object of the law of nations.”

-
-

It is impoflible not to perccive the obvious and {triking diftinétion between the
cafe of Camp v. Lockwood, and the cafe of the prefent claimant. That cafe
comes precifely within the exception of the chief juftice Elfworth, of an inhabitant
¢t claimed and holdea as a citizen.” That cafe went even further. It was con-
ceded that Camp was really a citizen of the State, whereas in this cafe it is agreed,
that the claimant has always been a Britifh fubje@®. The a of Connedicut diftin-
guifhed between perfons who had been citizens, and thofe who merely had eftates
there :—'The a& of New-York makes no fuch diftin&tion. Camp was “ convi&ted
“ a5 an offender of the firlt defcription ;”* Dr. Inglis was attainted merely as “a
¢ perfon holding or claiming property within the Siate.”” The decifion in that
cafe is grounded on this diftin&ion, and by neceffary implication the court would
have fuftained the fuit, if it had been brought by a perfon of the laft defcription.
It is therefore an authority proving, by irrefiftible inference, that the claimant,
on the principles of that judgment, had full remedy at law.

The fecond cafe cited and referred to in the refolution, is the cafe of Murray v.
MMarean, decided in the circuit court of the United States for the diftrict of Mafla-
chufetts, on the 12th day of May 1791. We know nothing of this cafe but
what appears from the record, as it has been exhibited to the board. By that re-
cord it appears, that John Murray, by the name and defcription of ¢ John Murray,
s of the city of St. John’s, in the province of New-Brunfwick, efquire,”” com-
menced his a&ion on bond, again{t William Marean, of the county of Worcefter,
inthe State of Maffachufetis. The defendant pleaded in bar, an a& of Maflachu-
fetts, commonly called the confpiracy act, by which it was enadted, that the
faid John Murray had juftly incurred the forfeiture of all his property and liberties,
holden under and dernived from the government and laws of the faid State, and
loft all civil and political relation to the fame ; and that all the goods and chattels,
rights and credits, lands, tenements, and hereditaments, of every kind, of which
the faid John Murray was feized or poflefled, &c. thould efcheat, enure, and accrue
to the fole ufe and benefit of the government and people of the faid State, and that

the



( 99 )

the faid government and people fhould be deemed and adjudged to be in the real

. and acual pofleflion of all the goods and chattels, rights and credits, &c. of the
faid John Murray, without further enquiry, adjudication, &c. To this plea the
plaintff filed 2 general demurrer; and the defendant joined in demurrer. We
have no reportof the arguments, either of the bar or the bench, on this cafe, and
on a confideration of the record, without other information, we are perfeétly con-
vinced that no queftion of the plaintiff’s right to recover, in virtue of the treaty of
peace, could have been raifed from the pleadings, or decided by the court. Tle
plaintif did not reply to the plea of the defendant by fetting forth the treaty of
peace, or by any averment that he was a Dritifh creditor within the meaning of the
4th article ; and by this omiffion placed the caufe folely on the intrinfic operation
of the a& of confifcation, unaffetted by any intrinfic circumftance. It cou'd not
appear from the pleading that he was entitled to the prote@ion of the treaty, or to
any exemption under it, from the patural operation and effet of the act of confif-
cation, and as the court could not prefume a fa&, which did not appear on the face
of the record, he was precluded from raifing any queftion on the argument which
depended on this fact. The defcription of the plaintiff in this declaration was
certainly not fuch an averment as fhewed his right under the treaty. His Riling
himfelf ¢ of the city of St. John’s in the province of New-Brunfwick,” was an
averment, that he was an alien at the time of the commencement of the fuit, fufficient
to give jurifdi@ion of the alion to the court under the judiciary aé of Congrefs :
but did not either direély or impliedly, contain an averment, that he was a Britifh
creditor at the time of the peace, or entitled to the benefit of the {tipulation in favor
of fuch creditors. 'This cafe therefore, in the fhape in which it is prefented to the
board, proves nothing in relation to the prefent fubject.

The cafe of Douglafs v. Stizk, in the circuit of the United Etates for the diitric
of Geergia, May 1792, is next to be confidered. Of this cafe alfo our informa-
tion is very defedive: We have no flate of the fa&s, by which to afcertain the
plaintiff’s actual fitvation, nor any recital of the a& of Georgli, on which the
judgment was founded, nor any account of the pleadings in the caufe. A very
jhort argument of judge IrEpELL is alone prefented to us ; and from thisit appears,
that the fame obfervations apply to this decifion which have been already made on
the cafe of Camp v. Lockwood. The judge declares, that « Douglafs vas a citizen
« of this State, banifhed from it, and his eftate and debts confifcated.  This is a
s¢ punifbment by a State, of one of its own citizens.” It is evident thercfore, that
this cafe cannot govern the cafe of the claimant, or have any cffcct to thew, that ke
could pot have recovered in the ordinary courfe of judicial proccedings.

The cafe of the State of Georgia v. Brailsford, and al. 3. Dallas’s Reports, 1.
in the fupreme court of the United States, February term, 1794, is particularly
relied upon as a conclufive anthority, to prove the exiftence of lawful impediments
to the recovery of confifcated debts, at the date of the treaty of amity, When
the cafe of Warre, executor of Jones, v. Hylton, is noticed in the propofed refo-
lution, it is for the purpofe of objecting to that judgment, that, as it was founded

on an a& of fequefiration only, ¢ whatever may have been the extent of general
¢ reafoning
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 redoning adopted by fome of the julzes,” who concuired in the faid ficciﬁon of
‘he fupreme court, that decilion vas confined to _/:'yizgﬂful'lan; yet ti_ns cafe of
Georgia ve Drailsford which was alfo founded onan a& of fequefiration, s repeatedly
snentionod with peculiar emphafis, and ftrongly aflerted, to have been @ folemn and
unanimous declavation of the judges of the faid fupreme court, of the ¢ concluﬁve.effc&
s of confifcutin againft the right of the original creditor.”  Without defiring to
wnimadvert on this extraordinary courfe of reafoning, we will examine this cafe of
Georgia v. Braisford, on the ground, that i is an authority to prove the Jaw to
have been according to the opinion of the court exprefled on that occafion.  And
we conceive it to contain a dire@ declaration of the opinion of the court, that any
logiflative a&, having the effe of an act of confifeation, that is, divefling the property
of the credizor in the dibts due to him, was a lawful impediment removed by the
treaty of peace.

The jury propofcd to the court the two following queftions : « Firft, Did the
alt of the State of Georgia completely velt the debts of Brailsford, Powell, and
<t Hopton, in the State, at the time of pafling the fame? Second, If /o, did
the treaty of prace, or any other matter, revive the right of the defendants to
the debts in controverfy *?

[1
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On the firft queftion the chief juftice faid, ¢ It was the unanimous opinion f
the judges, that the a& of the State of Georgit, did not velt the debts of
Brailsford, Powell azd Hopton, in the State at the time of pafling it.  On the
forond queftion he faid, that no fequeftration divefts the property in the thing
{cqueltered, and confoquently Brailsford, at the peace, and indeed throughout
¢ the war, was the real owner of the debt.  'T'hat it is true, the State of Georgia
interpofed with her legiflative authority to prevent Brailsford’s recovering the
debt while the war continued ; but that the mere reftoration of peace, as well as
the very terms of the treaty, revived the right of aélion to recover the debt, the
property of which had never, in fa& or law, bzen taken from the defendants ;
and that, if ## seore eborzvife, the fequeftration would certainly remain a lawful
impediment to the recovery of a bona fide debt, due to a Britifh creditor, in dire&
oppofition to the 4th article of the treaty.”

<
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Thefe are plain anfwers to plain queftions.  The jury aflk, Tirft, Did the a& veft
the debtin the State? and fecond, If fo, did the treaty revive the right of the cre-
ditor?  The court anfwer, Firft, The a¢t did not veft the debts in the State : And
fecond, If it were otherwife, that is, if the a& had vefted the debts in the State,
it would certainly be an impediment in dire& oppofition to the treaty. ‘The declara-
tions of the court were intended as anfwers to the queftions of the jury ; and upon
uny other conftru&tion of thofe declarations they, would be evafions, and not
anfwers.  We think therefore, that the meaning attributed to the cowt by the

]n'opofc_d refolution, is ftrained and improbable ; and that the true interpretation of
the decifion is diametrically oppofite.

In
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In confirmation of our new view of this cafe we fhall cite the argument of judge
Pendleton, in the cafe of Brailsford and others v. Spalding, determined in the
circuit court of the Ubited States for the diftrict of Géorgia, May 2d 1792, which
cafe was the ground of the proceedings in the fupreme court, in the caufe of Geor-
gia v. Biailsford, and others ; the State of Georgia having applied for aninjun@icn
to the circuit court, fuggelting, that the debts for which judgment had been ren-
dered in the circuit court, in favor of Brailsford, had been vefted by confifcation in the
State, and therefore, that the plaintiff’ below had no property therein ; on which
apphication the court dire&ed an iffue to try the right of the State of Georgia, and
on the trial of that iffue gave the charge before mentioned to the jury.—This argu-
ment of the judge in the circuit court, confiders the fame points which are ftated by
the jury, and diredly difcuffes and decides the queftion of the effe@ of confi-
cation ;—and it mufl be remembered, that this cafe of Brailsford v. Spalding, was
determined in the fame court, and at the fame term, in which the cafe of Douglafs
v. Stirk, was determined, and will therefore ferve to throw light on the whole
fubjeét.—The following is extracted from the argument of—

Judge PenprLeron.— ¢ I fhall now confider, Firlt, Whether the debts of
¢ merchants and others refiding in Great Britain, in May 1784, are at all confif-
¢ “cated by the laws of Georgia?

¢ Second. Whether the fixth feGion of the a&, which declares the property
¢ and debts of Britifh fubjects to be confifearcd, is fufficient to bar the recovery of
< the plaintiff Brailsford ?

The Judge, after exprefling at great length his opinion on the fuft point, that
the fifth fection of the a& of Georgia, which related to the cafe of merchants and
others refiding in Great Britain, did not confifcate, but only fequefter their debts;
and that, by fuch fequeftration ¢ the intereft the creditor had, was neither divefted
¢ por extinguithed, but the right of action only fufpended during the war;”
proceeded to confider the operation of the fixth fection of the fame a&, which
confifcated the debts of all other Britith fubjeds.

¢« Second Whether the fixth fection of the a& of confifcation, which declares
¢ the debts of Britifh fubjects to be confifcated, is fufficient to bar the plaintiff
¢¢ Brailsford.

-

¢« 'The treaty of peaee, as well as the a& of confifcation, makes diftinions
betwecn the perfons whofe interefls are confidered in it. The law confiders thofe
¢ who are actually named in it as criminals in the higheft degree, as the preamble
¢ declares. They were confidered as citimens of the State, who in joining the
enemy, had been guilty of high treafon. Britifh fubjedts, properly fo called,
are not by the law, nor could they with any propriety, be deemed criminals,
having only acted in obedience to the laws of their own country. The aé only
fays, that juflice and policy require their eftates fhould be confifcated. The
treaty takes up the fame diftin&ion in the fifth article, where it fays, the con-

s grefs fhall recommend a reftoration of all cftates, rights and properties, of real
) ¢ Britith
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Dritith fubje&s, and of fuch perfons who refided in diftriéts in poffeflion of the
king’s troops, who had not borne arms again{t America. The words real Bri-
1% fubjecs in this fentence, were certainly meant by way of contradiftintion to

< fome clafs of perfons who might pretend to be, though they were not really
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¢ Buitith fubjed@s. The eftates of both of thefe claffes being attually confifcated,

the treaty rather confirms than weakens it.  But taking into view the nature of
the commerce carried on by the Americans with Great Britain before the war,
in confequence of which a very confiderable debt was due to the latter, con-
tradted on the faith of commercial credit, the contra@ing parties declared, what
is ufually done at the clofe of every war, that creditors on either fide, fhould
meet with no lawful impediment to the recovery of their juft debts. The con-
flitution of the United States, as I mentioned before, has made this treaty the
fupreme law of the land. This State has adopted and ratified the conftitution,
and we muft therefore confider the treaty in thelight of a law exprefsly enatted
by the legiflature.  Suppofe fuch a law to have been aétually made, would any
perfon ferioufly contend, that the right of profecuting for and recovering thofz
debts wa: not thereby reftored to Dritith creditors ? If onelaw can be fuppofed
to have more force than another, this treaty muft be o confidered, becaufe it not
only has the fanélion of a law, but the obligation of a folemn contra&®, which
we fhould be bound by the principles of moral duty to comply with, though we
were not enjoined to do fo by any fuch exprefs law.

¢ It has been contended, that the fourth article does not apply, nor was intended
to apply, to the right of recovery of debts, but only as to the manner in which
they fhould be paid, thatis, in fterling money, not paper, or any other money
of lefs value ; which was meant of States where no confifcation had been made
of them, or that might be contradted after the treaty. But this would render
the whole claufe abfurd. Where no confifcation had taken place, no impedi-
ment would remain, and fo.the claufe be unneceflary. And the treaty has con-
fined the right of recovery to ¢ debts heretofore contralted,” fo that fubfequent
contradls are not included. The plain and obvious meaning of the parties was
to remove all impediments, of whatever nature they were, in the way of recov-
ery.

¢« Tt has been urged, that the treaty having confirmed a&ual confifcations, thefe

“ debts are as much confifcated as other efates, rights and properties ; That all

forfeitures created by exprefs words in a law, are vefted without the aid of an
inqueft of office, and of courfe, thefe debts muft remain as before the treaty ;
That the word rights in the recommendatory article of the treaty feems to apply
only to debts, which the State may, or may not reftore, as they think proper ;—
T anfwer that the confifcation a& fo far as it relates to the right of recovery of
debts due to real DBritifh fubjeds, is repealed by the exprefs words of the treaty,
and the federal conflitution operating uponit. The former is declared to be the
fupreme law of the land, any thing in the conflitution or laws of any State, to
the contrary notwithftanding. The act of confifcation, which fays the debts due
to Britifh fubjects fhall be applied to the ufe of the State, is contrary to the ftipu-

¢ fation
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« lation of the treaty, which fays thofe creditors fhall recover them ; the former
¢ law is therefore repealed by the latter.”’

"T'o thefe two decifions laft mentioned another is to be added, which alfo occurred
before the date of the treaty of amity. The cafe of Page, executor, v. Pendleton,
and others, was decreed in the high court of Chancery, in the State of Virginia, on
the 3d of May, 1793. Chancellor Wythe'’s Reports, page 127, upon the following
queftion ; ¢ Whether payments by the plaintiff’s teftator, acitizen of this common.
¢ wealth, into the loan-office, of paper money, in fatisfaction of his debts to cre-
< ditors who were Britifh fubjects, difcharged the debtor ; a ftatute, by the legif-
¢ lature of the commonwealth, having enaded, that fuch payments fhould have
¢ that effe@ > 'The chancellor confidered this as a queftion of confifcation, ftil-
ed the afts of the legiflature of Virginia ¢ the a&s of general affembly on the
¢ fubjeé of confifcation,” and after pronouncing his opinion, ¢ that the right to
“ money due to an enemy cannot be confifcated,” proceeded to declare, that the
provifional articles and definitive treaty of peace ¢ between the United States of
¢ America and the king of Great Britain, after the ratifications thereof, abrogated
¢ the alls of every State in the Union, tending to obftru& the recovery of Britith

. % debts from the citizens of thofe States.””—*¢ And therefore the court, upon the
« principles before ftated, being of opinion, that payments into the loan-office,
¢ made by the plaintiff’s teftator, did not difcharge his debts to his Britifh credi-
¢ tors, directed the plaintiff in diftributing the affets of his teftator, notto diftin-
¢¢ guifh Britifh creditors on account of their nation, from other creditors.”

It remains to confider, whether the claimin this cafe is not defective in neceffary
ftatement, inafmuch as the claimant does not fhew, that he had effayed to obtain
a recovery in the ordinary courfe of jufltice, at any time fince the eftablifhment of
the conflitution of the United States. On this head, e have not contended, that
it is neceffary that every claimant fhall have tried an expenfive and ufelefs experi-
ment in his own cafc, through a courfe of fruitlefs litigation, to afcertain the denial
of remedy, provided he can prove by other fatisfactory teftimony, that fuch a de-
nial would have been the confequence of the experiment. We do nof think it ne-
ceflary to maintain, ¢ that his condu¢t was to be eftimated, not by events then
¢ paft or prefent, but by fubfequent events, or that any ¢ duty of diligence could
s demand the profecution of expenfive proceedings at law, on the furmif: of a
« chance, in oppofition to legiflative adls, the uniform decifions of competent courts,
¢¢ and the eftablifhed courfe of judicial proceedings,” or that he fhould “be held
¢ to have known, that what the courts had determined to be law was not law;
« that bound and authorized as they were to apply the conflitution, their decifions
« were againft the conftitution ; and that what they had adjudged not tobe within
¢ the treaty of peace, was neverthelefs within the treaty and would be judicially fo
¢ confidered if again tried.”” We truftitis fufficiently evident from what has been
faid, that the current of events, for many years preceding the treaty of amity,
afforded him information which ought to have been deemed fansfa.&ory, that his
rights would be refpected and eftablithed in the courts of the United States ;—

that the conftitution of the United States and its folemn injundion on the judges
to
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to be bound by the treaty as the fupreme law of the land, any thing in the confli-
tution or laws of any State tothecontrary notwithftanding, furnithed fomething morc
than the furmife of a chance ;—that the legiflative aéls which had ftood in his way
were actually repealzd, and every thing done under them annulled, and that neither
the uniform decifions of competent courts, not the eflablifbed courfe of judicial proceedings
vrefented any obftrution to his recovery—We truft 1t is equally evident that the
injuriousﬁ.'rmiﬁ, that what the courts have determined to be law was not law, that
their decifions have been againft the conftitution, and that they have adjudged cafes
which were within the treaty. notto be within the treaty, is altogether unwarranted
by the fa& ; and that a more accurate inveftigation, without the aid of any fore
knowledge, would have fufficiently inftruced the claimant on thefe fubjects, for the
government and direction of his condu@. And we believe it to be an undeniable
principle that while the pofitive theory of the law, uncontradited by any experi-
ence, promifed him a remedy, it is not competent to hfm to pretend, that he conld
not obtain the remedy, until he fhall have been practically denied ; or, under fuch
circumftance, to ground a claim for compenfation, on 2 fuggeftion of lofs through
defe@ of law, when he has never endeavored to avert the lofs by a recoarfe to law.

Upon the whele therefore of this cafe, we believe it to be manifeft and clear,
that ever fince the eltablifhment of the conftitution of the United States, as well
before as after the date of the treaty of amity, the {tipulation of the treaty of peace,
that ¢ creditors on either fide fhall meet with no lawful impcdiment to the recovery
¢ of the full value in flerling money of all dona fid- debts heretofore contraéted,””
has been liberally and effectually executed by the courts of the United States; and
that thereforz, tl.ere can be no juil pretence for any perfon to claim before this
board, whofe cafe is within that ttipuiation. whofe debtors are folvent and his fecu-
rity unimpaired, ¢n any fuggeftion, that he cannot afually obtain, have, and re-
ceive full compenfition, in the ordinary courfe ot judicial proceedings. We agree
that the prefent claimant is a creditor on the fide of Great Lritain, within the truc
meaning of that {tipulation, and we belicve that he would be fo confidered by the
comts. We are clearly of opirion that he cannot truly aflert, that he would rot
be fo confidered, unlefs he has made the experiment himfelf and been denied ; or
unlefs fome other perfon, under the fame circumttances, has made fuch experiment
and been denied. We are further of opinion that no decifion unreverfed, of any
ccurt of the United States, fince the eftablifhment of the conftitution, has been
cited, which can be held to prove that he would wot have recovered it he had fued
—that 1o afmuch as he has not him{elf commenccd any action for the recovery
of his debte, or fhewed any judgment againft any creditor in the fame predicament
with himfelf we are bound to b-lieve, that the ftipulatica of the treaty of peace,
fané&ioned by the conflitution, :nd folemnly enjoined upon the courts, would have
been duly applied to h's cafe— :—that there is amply fufficient cvidence, from po-
‘iive decifions, that the fli.ulation of the treaty of peace would in fact, have been
thus applied in the ordmury courfe of judicial proceedings :—that he has not pre-
ferred his claim within the true intent and meaning of the 6th article of the treaty
of amity ;—and that we are under the ftrongeft obligations of duty to rejed and:
d.Goifs e
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We are further moft clearly of opinion, that the principles contained in the pro:
profed refolution, if carried into effe® according to the latitude in which they are
affumed, would lead to confequences of the moft extenfive import and injury to the
United States ;—we believed that the ftipulation of the 6th article of the treaty of
amity which has dire¢ted that there fhould be two commiffioners named by each
contrating party, and that the prefence of at leaft one on each fide fhould be necef-
fary to confhitute a board, cannot be juftly fo interpreted, as to require us to become
the paffive inftruments of what we deem to be an unauthorized aflumption of jurif-
di¢tion by the board on points of extreme importance, or to make it our duty to
give effeét by our prefence to proceedings, which we deem to be effentially injuri-
ous to the juft rights of the United States :«—On the contrary, we believe it to be
“our duty to refift fuch proceedings in fuch cafes, by all the means to which the trea-
ty has enabled us to refort ; and we fhall therefore withdraw from the board, on this
occafion ; declaring, however, our difpofition and defire to proceed in fuch bufl-
nefs as may not be liable to the fame or fimilar objecions..

Signed, THOS. TITZSIMOXS,
S. SITGREAVES.

And the . faid paper having been fo read, Mr. Fitzfimons and Mr. Sitgirzavss
awithdreaw.

€ommissioNERS’ O¥FFICE,.
20th February, 1799.

PRESENT.

Mr. MACDONALD,
Mr. RICH,

Mr. FITZSIMONS,
Mr. SITGREAVES,
Mr. GUILLEMARD.

In the cafe of the Right Reverend CHARLES
INGgLIS\—

Mr. Macdonald, with she concurrence of Mr.Richand Mr. Guillemard, mov-

ed the following Refolution i— o ResoLvin,
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RESOLVED, That the refolution ftated in the minuates of the Board of
yefterday, as moved by Mr. Macdonald, with the concurrence of Mr. Rich and
Mr. Guillemard, does not affe@ the cafe, where there is no fatisfatory evidence,
that the claimant could not at the date of the treaty of amity, recover a full and
adequate compenfation in the ordinary courfe of judicial proceedings :—That there
is no inconfiftency, ascharged in the paper read by Mr. Sitgreaves, between the
reflolution of the 21t of May laft, and the refolution in queftion, inafmuch, asthe
{aid refolution of the 21t of May laft, did no more than decide, that the confif-
cation was no bar to the claim defore the Board, on the fame grounds and principles
of interpretation, which were adopted by the judges in deciding the particular
cafe therein mentioned ; and their fubfequent refolution of the firlt day of
June following, whereby it was refolved, that the queftion remaining to be con-
fidered under the faid former refolution, (which had been mifunderftood) was,
¢ whether there was good ground by the law of the land, and not under any
¢ refolution of the Board, (which cannot affe@ the law of the land or the courts
“ of juftice) for now proceeding judicially in the recovery of the debt on which
“ the claim is founded ; > with their orders for {pecial argument, demonftrate that
they confidered the whole queftion of remedy at laaw, as then open and untouched :
That as the faid queftion had not then been taken up and confidered by the
Board, itis not material, whether the propofitions maintained on the part of the
United States under the above orders for fpecial argument, and the courfe of pro-
ceedings which it was then contended the claimant was {till in this cafe bound to
inftitute and carry through, with the whole train of confequences refulting from
the interpretation on which the faid propofitions were maintained, firlt fuggefted,
or only confirmed, the full extent of that opinion and judgment on the interpreta-
tion of the article, as applicable to this cafe, which a majority of the Board,
upon mature deliberation, and without a veftige of doubt, now hold to be juft :—
That to prevent mifapprehenfion it is fit to ftate, that the notes of an individual
member of the board as entered on their minutes of the 25th day of July laft, from
which a paffage has been quoted in the above-mentioned paper, to fhew that the
faid individual member did not then, and before the fubjeét had been fully confider-
ed and difcuffed in the board, entertain an opinion to the full extent of the principle
laid down in the faid refolution, were fo entered on the minutes with the following
prefatory obfervation ; ¢ Mr. Macdonald laid the following notes before the board,
*¢ as the fubftance of what he had occafionally, with great deference, fubmitted to
¢ their confideration, which he wifhed to have entered on the minute book as fuch ;
< in order to fubje¢t them to that clofe examination, which the importance of the
¢ matter demands, and his defire to be explicit and correét, has prompted him
¢ to invite ;7 That it is only further neceflary to fay, that no part of the faid
refolution can be fo conftrued as to charge or infinuate any imputation whatever on
the integrity or ability cf any of the judges within the United States :—

-
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And in regard to the right of| #gﬁan aflumed, and now aéed upon by the com-
miflioners named on the part of the United States, (the merits of which are fuffici-

ently difcufled in the minute of the 11th of January laft) that as they have thought
fit
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{it to carry it into effe® in the prefent cafe on a queflion (f evidence upon which a
majority of the board were compleatly fatisfied, and on conclufions fo little manifeft
as to require or admit of argument {o voluminous, it is impoflible to conceive a cafe
in which the fame courfe of condu@ may not ultimately be purfued ;—thereby reduc-
ing the majority of the board to a ftate of abfolute dependance on the minority, and
(with all the powers of definitive fettlement which they poflefs) configning them to
the occupation of inveftigating facs which they cannot apply, and maintaining dif-
cuflions on which no decifion may ever be permitted to follow.—

And the above refolution having been read Mr. Fitzfimons and NMr. Sitgreaves
withdrew.
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Davip Moore v. Natuan Patcn.

S. T. Court Worcefler, Term September f79!.

In the acion David Moore appellant, @. Nathan Patch -4ppellce :—Trefpafls
for envering plaintiff’s clofe, cutting: taking and carrying fiftecn tons of grafs.—

THE parties agree to the following ftate of fads, viz: That one Nathaniel
Adams, late of Worcelter, deceafed in the year 1776, indebted to J .mes Putnam,
Efq. late of Worcefter, an abfentee in a certain fum, that the faid Nathaniel died
feized of the clofe in queftion, and left a will makivg the faid Nuthan executor
thereof, and thereby giving the faid Nathan the improvement of the fuid clofe, toge-
ther with other land for a term not expired at the time of the commencement of this
action, that ata court of common pleas held ut Worcefter on the firlt Tuclday of
December A. D. 1786, the faid James recovered two judgments againft the cflate of
the faid Nathaniel Adams, in the hands of the faid Nathan, and fued vut two execu-
tions on faid judgments, and caufed them to be extended on the faid clufe, as appears
by the faid executions here annexed to the cafe ; that the faid Mathan hath never
redeemed the faid land or in any way fatisfied the faid judgments; that the fuil
Nathan continuing flill to improve the faid land ; the faid James on a writ of ¢jz&-
ment ata com’ * zcmmon pleas held at Worcefter on the laft Tuefday of March A
D. 1789, recove d judgmentfor the poffeffion of the faid clofe by default, an dthere-.
upon fued out his writ of execution, and casfed the fame to be ferved and returned
as by the fame execution, No. 2, hereunto annexed appears, and that thereupon the
faid Patch made a parole verbal agreement touching the premifes as appears by the
annexed depofition, No. 3: That afterwards the faid James, the day of its date
made and executed the deed hereunto annexed to the plaintiff in the adion, and
that afterwards on the day mentioned in the plaintiff’s writ, the faid Nathan cat and'
carried away the faid grafs.— And the parties further agree that the faid James Put-
nam, after the 19th day of April, in the year of our Lord 1775, joined the fleets
and armies of the king of Great Britain, renouncing all political and civil relation
to this commonwealth, then State, and thereby became an alien ; of which the faid
James at a libel duly profecuted according to law at a court of common pleas held
at faid Worcefter, on the fecond Tuefday of December in the year of our Lord
1780 was convicted ; and that the faid James wasincluded, named and profcribed:
in the a& of this commonwealth commonly called an ad for confifcating the eftate
of abfentees ; and that the faid James Putnam at the times of extending the faid
executions and at the time of making and exccuting the faid decd to the plaintiff
and all. times after. the faid 1gth day of April until hisdcceafe, was an al.len, beinga a
fubje& of the faid king of Great Britain, holding, executing a commiffion under
him, and owing allegiance to the faid king and his gavernment. Now the parties
agree if the court are of an opinion on the above ftate of fadts, that by virtue of t}}e
faid: proeefles, executians. and proceeding§c thercin, the faid James was by J.n\" o
feized and poffefled of the defcribed premifes, as to be capable by deed of conveying:

the fame to the plaintiff, and that the plaintift’ by the {ame deed, became-feilzgg;';!;?"
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poffefled of the fame; that then the defendant will be defgulted, -and the court fhall
enter up judgment for the fum of £15 damages and coft of fuit ; but if the court
fhall be of a different opinion, that then the plaintiff fhall become nonfuit, and the
defendant fhall recover his coft.

Signed
DAVID MOORE, by bis attorney, N. Payne.
NATHAN PATCH,
A true copy.

Awr. CHARLES CUSHING, Clert.

Worcefler I Commonwealth of Mafachyfetts.

AT the fupreme judicial court of the commonwealth of Maflachufetts began
andholden at Worcefter, within and for the county of Worcefter,on the Tuefday next
preceding the laft Tuefday of April (being the feventeenth day of faid month)
A. D. 1792.

David Moore of Worcefter in the county of Worcefter gentleman appellant
v. Nathan Patch of Worcefter in the fame county innkeeper appellee; from
the judgment of a court of common pleas held at Worcefter in and for the county
of Worcetter, on the firft Tuefday of December, A. D. 1790, when and where the
appellant was plaintiff and the appellee was defendant in a plea of trefpafs, &c. as
in the writ on file, bearing date the 17th day of Auguft, A. D. 1790, is at large fet
forth ; at which faid court of common pleas, judgment was rendered, that the faid
Nathan Patch recover againft the faid David Moore cofts of fuit. This appeal was
brought forward at the fupreme judicial court, held at Worcefter in and for the
county of Worcefter, on the Tuefday next preceding the laft Tuefday of April laft,
and from thence faid appeal was continued unto the laft term of this court for this
county, and from that term to this; and now the appellant although {olemnly called
to come into court, does not appear but becomes non-fuit, the appellee appears and
prays judgment for his cofts. [t is therefore confidered by the court, that the faid
Nathan Patch recover againft the faid David Moore, cofts taxed at £4 3 o.

A true copy from record,
Attr. CHARLES CUSHING, Cleré.

Execution ifued,
February, 21 1793
Dovcras:
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Doucrass v, STirk’s Executors.

Jupce IrEpELL thus delivered the judgment of the court 1=

I N this cafe, from the firft, I have not had a moment’s doubt.

Douglafs wasa citizen of this State : banithed from it, and his eftate and debts
confifcated.

This is a punifhment by a State of one of its own citizens.

There is no article in the treaty that can poflibly do away a forfeiture aQually
incurred by a citizen, actually named before the treaty took place, and with refpect
to which no further enquiry is neceffary than what property and debts he poffeffed.

If his crime was flill to be eftablifhed by any proof whatever, perhaps he would
be protected by the 6th article in the treaty.

I am perfe@ly clear that the 4th article proteéts only Britifb fuljetls on the one
fide, and American citizens on the other.

An American citizen cannot fay he was on the fide of Great Britain, fo as to
avail of that article without acknowledging himfelf guilty of high treafon ; and no
man to be fure can claim a benefit under that allegation from the country againit

whom the treafon was committed.

If any doubt can be entertained on this fubje& the s5th article would fhew this
part of the treaty was not intended to operate on fuch perfons. But I think the

conftruction from the article itfelf is clear.

1 perfe&ly agree alfo with the defendant’s counfel, that in this cafe the plaintiff,
Douglafs, was as completely bound by this act as he could have been by a fentence
atlaw; and that this law is to operate in the nature of a fentence. An obfervation

which I think was made with much judgment and propriety.

My brother Pendleton authorizes me to fay, that he concurs in this opinion and
therefore there muft be judgment for the defendants.

Judgment pronounced on Wednefday the 2d May, 1792.



ERRATA.

Page 4, line 4 from the bottom—after ¢ Hezekiah,” read ¢ Mills and.”
5, line 13—for * preperty,” read * property.”
58, laft line but one—for ¢¢ power,” read ¢ powers.”
63, line 1—for ¢ courts,” read ¢ courfe.”
go—for ¢ num me,”’ read ¢ minime."’
64, line 14—for the word ¢ the,”” attheend of the line, read ¢fa’’—aright.
67, line 3—after ¢ laws,” infert a femi colon ;
20—after ¢ recover,” infert a femicolon ;
68, line g—for ¢“1794,” read ¢ 1774.”
84, line 1g—for  courts,” read ¢ courfe.”
6 from the bottom—for “ and,’”’ read ¢ of.™
95, line 4—after the word ¢ doubt,” infert a {emi colon ;
23—inftead of ¢ Jones v. Hylton, and all,” read ¢ Jones v. Hylton
and al :”
96, line g—dele ¢ It is agreed on all hands that,”’-~and infert ¢ So alfo.™
18—for * courts,” rtead ¢ court”
gz—for ¢ ralates,” read “relates.” _
35—for < binding o them,” read ¢ binding on them.”
99, line g—after the word ¢ cafe,”” infert a femi colon ;
12—for ¢ intrinfic,’””> read ¢ extrinfic.”
15-—after ¢ cation,” infert a femi colon ;
17—inftead of ¢ this declaration,” read ¢ the declaration.”
1071, line 1—dele ¢ new.” )
103, line 4—for “ believed,”” read ¢ believe.”







