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1C1Jt ctlailn 
ro the Comm!f/iol1ers for carrying into 1feR the Sixth Article of the :D-ealy 

of Amity, Commerce, and Navigation, vet'wtm bis Britannic lIfajcjly 
and the United States of America. 

The Memorial of the Right Reverend Charla Inglis, D. D. Bifoop of Nova Scotia, 

RESPECTFULLY SHEWETH, 

T HAT he i~ and ever has been from his birth a fubjctt of his Britannic 
Majef!:y: That on the fecond day of May, one thoufand {even hundred and feventy
five, Hezekiah Mills, a citizen of the United States, was jufl:ly indebted to him in 
the fum of three hundred pounds lawful money of New-York, for the payment 
whereof with interef!:· from the date, he did on that day duly feal and deliver his 
bond in the penal fum of fix hundred pounds like mOlley. That on the fixth day of 
June 1770, Nathan Barlow, a citizen of the United States, was indebted· to him 
in the fum of one thoufand pounds like money, for the payment whereof, with 
lawful interef!: from the firf!: day of September then next, he did duly feal and 
deliver three feveral bonds, in feveral penalties. amounting to the fum of two thou
fand pounds-That the full payment of the faid fums was amply feeured by legal 
mortgages upon fitlneient real efl:ates in the State of New-York. The original bonds 
and mortgages will be produced, delivered, or ailigned as the board /hall dired-. 

Your memoriaIif!: further /hews, that by an act of alfemblyof the State of New
York, palfed zzd November 1779, he was ipfo fallo attainted for adhering to th-= 
king of Great Britain, and all his ellate real and perf anal was declared to be for
feited to and velled in the people of the [aid State. 

Your 
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Yonr memorialilt further /hews, that he or any perf on to for his ufe and benefit has 
never received any part of faid debts or interelt, but that by virtue of another act 
of the faid State, paired in May 1784> commiffioners were appointed to receive, 
and if occalion, to fue for and recover the fame for the ufe of the State. 

Your memorialifl: further {hews, that under the direCtions of the faid aCt, and 
fundry other laws of the faid State allowing deduClions of interefl:, and longer time of 
payment to the debtors, the faid Hezekiah Mills did on the Z4th day ?fM~y I78~, 
pay into the treafury, three hundred and twenty-two pounds three fiulhngs, 10 public 
fecurities in difcharge of the bond and mortgage due from him to your memorialii'l: ; 
and that on the 27th November 1789, the faid Nathan Barlow did pay into the faid 
treafury the fum of one thoufand three hundred and ninety-nine p~lUnd5 fourteea 
{hillings and ten-pence half-penny, in difcharge of the bonds and mortgages due 
from him to you memorialifl:. 

Your memorialifl further {hews, that by an aCt paired the 27th November 1785, 
the clerks of the refpeClive cities and counties in the State of New-York are direCted 
to cancel the records of the mortgages made and executed to perfons ,,,hofe efiates 
were forfeited, on a certificate from the treafurer of the State that payment had 
been made as ab0ve, which it is declaled filall operate as a full and abfolute bar to 
fuch mortgages-although the original mortgages remain in the hands of the mort
gagees. 

In as much therefore as your memorialifi cannot now, in the ordinary couTfe of 
judicial proceedings aCtually recover his faid debts, as his fecurity has been impaired by 
a law paired !ince the peace, cancelling his mortgages and difcharging the lien he had 
upon the mortgaged premifes, as no law can confl:itutionally be made again to 
charge them, and as no procefs can be had againft the State for the recovery of the 
fum paid into the treafury, he prays there may be awarded to him as well the fum 
of one thoufand three hundred pounds York money, equal to Sterling 
money of Great Britain, as interefl: thereon from the refpeCtive times the feveral fums 
bear interefl: at the rate of fix per cent. pcr allnum. 

Wm. MOORE SMITH, 

Philadelphia, Feb. z8, J 798. 
General agent for claimanlJ. 

PAPERS ACCOMPANYING THIS M!l~tORIAL. 

A_ The affidavit of the claimant together with copies of the bonds of Hezekiah 
Nathan Barlow. 

B. Certificate of. the payments into the trea[uryof New-York. 

The laws of New-York are ready to be produced if necelfary. 
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To the Cammij}iotltl'S for carrying into ifta the Sixth Article if tl,t! Treaty of 

Amity, CommerCt, and NavigatiQIlJ concluded hetweett hi. Brita/mil; 

Maj'!JIy and the United Statu of America, on the 19th November, 179+ 

The Arifwer of the United Stales by their Agent, to the Afemoria!, of the Right 
, RC'l.'crmd Cbarlu Inglis. 

THAT the claimant is a Britilh fubjea within the meaning of the treaty 
of peace, is a faa which the agent for the United States cannot admit. To have 
entitled the claimant to the expeaation of this admiffion; a fair and candid tlate
ment of faas ought to have been made. The lituation of the claimant before and 
at the war, the circumfl:ances under which he left the State of New-York, and the 
time when he claimed the proteaion of the Britilh government. Ihould have been 
part of his memorial. If the proofs offered are to be relied on, it may be reafona. 
bly inferred from one of them (the a8: of the State of New-York which attainted him 
and forfeited his preperty) that he was a citizen or inhabitant of that State, and it 
will require fatisfadory evidence to prove the infl!renc.e untrue. The quellion to 
which nation the claimant belonged cannot now be difculfed, as there are no faCts 
to reafon on, that mufl: be referved, until he Ihall attempt to Ihew his light as a 
Britilh fubjea, and in that charaaer alk for coml'enfation under the fixth article of 
the treaty of 1794-. 

The aCl: of the State of New-York, paifed the zzd of OCl:ober, 1779, by name 
attainted the claimant of the offence, of adhering to the enemies of the State, and 
for that offence confifcated all his real and perfonal efiate, and declared it to be 
forfeited to and vefled in the people of the State. This aCt was a complete and abfo
lute confifcation of the debts of the claimant and on the palfage of it, the State was 
ipfo /a80 poifeifed of them. It divefled the claimant of all interefl or pretext to the 
debts, and every right exercifed by the State over them after the forfeiture, was an 
exercife of ownerlhip. The State was the creditor and Hezekiah Mills, and Nathan 
Barlow were the debtors, and the State could offer terms of payment, or abfolutely 
releafe or difcharge the debts f0rever. 

The confifcation of the debts of the reverend Charles Inglis, was by this aCl: 
abfolute and complete. 

It has been fatisfaCl:orily proved in the anfwer on the part of the United State, to 
to the claim of Putnam's executors, to which the agent for the United States, begs 
leave to call the attention of the board in their cor!fideration of this claim; that where 
confUcations arc complete on the return of peace debts of themfelves do oot revive, 
but that an exprefS flipulation is neceifary to reinflate them, and that no !l:ipulation 
was made in the treaty of peace for debts, the confifcation of whic.h was complete 
and abfolute. The debts of the daimant by an aCl: of the legillature of New-York 
were confifcated, :md the treaty of peace did Dot revive them, he can therefore hav~ 

no 
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no pretext to afk for compenfation for them from th~ United State~ ; And further if 
he is a royalill: or refugee, as the agent for the UOlted States believes, and exprefs
Iy charges, the recommc~datory words of the fi~th ~rticle of the t~eaty of .peace, 
{hew his cafe was not provided for, but left to the Jull:lce of the State If they deemed 
him a fit object of attention or recompenfe. 

The arrent for the United States fubmits, that the claimant has not availed himferr, 
as he ongllt to have done, of the ordi~a:y com:fe of judicial proceedings .to re~ov~r 
his debts. It appears that all the onglllal eVidences of the debts remamed In hiS 
polleffion unaltered. There could be no reafon why he did not proceed at law to 
recover thefe debts, when he could legally prove every thing neceilary to fufiilin 
fuitson them in the lirH inll:ance. Had the claimant confidered his right good at 
law, a remedy always remained open to him for redrefs in the State courts, and /ince 
the 4th April 1790, in tht! courts of the United States for the dill:riL'l: of New-York. 
1n thofe courts juHice has been uniformly rendered with great impartiality. The 
claimant would h:lVe experienced a fair and reafonable interpretation of the treaty, 
and whatever rights he had under that inll:rument they would have been regarded and 
I'roteCled. 

The agent for the U niud States further obferycs, that if the payments by Mills 
and Barlow into the treafury of New-York of thofe debts were, contrary to the 
Ire"ly if peace, thofe payments were illegal and void, Mills and Barlow are yet 
debtors hayiClg paid the deb:s to perfons una<lthorized to receive them. If there 
was no authority in the State to receive the debts, and the right of action exifl:ed 
from the treaty of peace, it was inc\ln'lb~nt on the claimant to -have fued for thefe 
ueb:s. If thofe l'dyments y;cre lawful as to the debtor, and difcharged him, the 
State mull: be confidcred as having received the debt of the claimant to his ufe, and 
liable to be filed for the money fo received. 

Unl;\ the be amendment totbe conll:itution orthe United States, a State coulLI 
be m<lde defendant at the fuit of a private perfon, and was obliged to rubmi~ to all 
thofe rules of practice and law which govern individuals when parties to a fuit. In
{ranees occnrred where States \\'tre fued, and where they have been decreed to pay 
the deLt, and Im'e actually fo (!one. In whicJl ever point of view the debts of the 
.:J;lim:mt are confidered, \vhcther as due by the individu<lls from the treaty of peace 
to tbis moment, or whethn due by them until the payment into the treafury, and 
(rom tbat time Jue by the State, we difcover a manifell: neglect of thefe debts, and 
:l wilful abandonment of them. T~ what elfe is attributable the inactivity and 
delay, and the total filence refpechng the debts? Can it be confidered otherwife 
th:m a direliction of them? It is fairly and unequivocally to be inferred when debts 
of this magnitude are ~uffered to remain fo long, when full and ample jull:ice would 
haye been done the claImant at law, that they were conliden:d by him as rightfully 
confifca~ed, ~nd would have fo tont~nued to be confidered but for the treaty of I 794. 
l!nclcr It claIms can be prefer,red Without expenfe or trouble, and payments imme
diately de~an~cJ of the Dmted States. Thefe motives will no doubt encourage 
~any apphc~t.1on? to ):our boald, and often for debts like the prefent

l 
legally and 

nghtf.dly e'{tln.~1!1Ihed In the Il:ruggle between the two nation~. The 
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The agent for the United States fubmits, that the affidavit made by the claimant 
before Thomas Barclay the 13th September 1797, wants an important mark of 
authentic it;'. the fig nature of the deponent's name: The truth of the paper offered, 
which canllot legally be called an affidavit without this neceffary part of it, rells on 
the attellation of the officer before whom it is made, and his attellation ought not to 
be credited unlefs proved by a public feal. When the name of the witnefs in his 
own hand writing, is not a part· of his depofition proof cannot be furnifhed againll 
him, if he has committed perjury, nor, can his depofitionbe legal; if the terrors of 
perjury are removed, the temporal obligations to truth are taken away. This obfer
"ation the agent for the United States hopes the board will ferioufly confider as a 
neteffary check to the evidence which may be brought before them,_ and as a mean 
to prevent impofitions, which may prove a public injury. 

The agentfor the United States obferves, that it requires explanation how the three 
bonds given by Nathan Barlow, dated 6th June 1776, and \lihich were given as 
collateral fecurities fuould be dated at different times from the mortgages. The 
mortgages as llated in the certificate from the treafurer of New-York were dated 
the zd May and the zd June 1776. The mortgages and original bonds {hould be 
produced and fatisfactory proof offered, that the payments made into the rrea
fury, and the debts now claimed are the fame, and evidenced by the fame deeds 
IX fecurities. 

The agent for the United States requefls of your board that this claim may not 
be proceeded on, but may be difmiffed as not being within the intent and meaning of 
the treaty of 1794. 

Agent general's office, United States,} 
lzth ii/arch, Anno Domini, 1798. 

JOHN READ, jun. 
Agmt general for the United States. 

The Reply if Charles Inglis, D. D. to the ..d'Ywer if the United States, to his 
Memorial. 

A LTHOUGH the claimant cannot perceive of what confequence to the 
di[cuffion of his cafe, the facts are, which are called for by the agent for the United 
States, he ,,·ill fairly Hate them. 

Before the war, during the war, at the peace, and continually ever fince, he 
was, has been, and is a natural born fubject of the king of Great Britain, and as 
he never has transferred his allegiance to any other power on earth, he docs not 

bcliere 
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belie\'e any difcuffion need !lake place 011 the que!!:ion to what ~ation he bel?oged, 
It is not incumbent upon him to prove a negative.tha.t he never did t~ansfer hIs ::lle
giance; the (trange inference therefore, drawn from the aRof atta.mder, re~Ulr~s 
no anfv:er-Thllt aCt attainted him fot adhering to hig natural allegiance, which 10 

his opinion W~tS perpetual and unalienable, '* and due at aU times and in all pl~es
The aCt attainted him in company with Sir Henry Clinton, the eaT! of Dunmore, 
and governor Tryon, and if the act had ~pfo /a80 atta!~ted every inh~bitant of 
Gre;\t Britain, and every officer and [oldler ID the Bnulh army, the mferencei 
would be the fame. 

In the middle of September 1776 the Britilh forces took poffdIion of the city 
of New-York where the claimant relided-The conilitution of New-York was not 
formed until the 20th April 1777. 

A reply to the obfervations on who is a creditor on the fide Great Britain has 
been anticipated in the cafe of D. Dulany-The agent for the United States !!:ill 
reafons as if he had fuewn that the words "the Atlantic" had been left out after 
" either fide" in the 4th article of the treaty of peace. 

As the agent of the United States has cited the opinions of feveral refpeCtable 
writers on the law of nations which have not the mo!!: diil:ant application to this 
claim, as he has referred to fome decifions in England which might be citedt for a 
purpofe diametrically oppofite, and as he relies on at decilion in an American court 
which involves him in a palpable contradiction, it may not be ami[s to ilie\v why 
the £dl do not apply, to ihew how oppofite inferences are to be drawn from the 
b:ond, and :oiemark \ipon the contradiCtion flowing from the application of the 
third. 

The claimant remarks in this anfwer, and (to borrow the language of the agent 
("T the United States) "he wjJher the remark to be attended to ill others under like 
rircur1!/lancn," that a term of reproach is ufed which the commiffioners of the two 
countries carefully and delicately avoided at a time, when "it pleafed the Divine 
" Providence to difpofe the two countries to forget all pail: mifunderil:anding and 
" differences, and to efiabliih [uch a beneficial and fatisfaCtory intercourfe between 
" th~m upon the ground of reciprocal advantage and mutual convenience as might 
" promote and fecure to both perpetual peace and harmony." 

The 4th article of the treaty made with the above views, provided agani!!: impedi
ments to the recovery of debts due to creditors on either fide-it !!:ands alone. 

The 5th article alludes to e!!:ates, rights and properties different from debts and 
includes three defcriptions of perrons. ' 

.,; Fofter 7· 59· I33-7' CO. 7, ,. Calvin's cafe. * Wright'll, Nutt-Folliot 'II. Ogden. 
t Camp 'ii, Lockwood. 

I. All 
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1', All jlerfc:ms born in the allegiascc of the king of Great Britain, and who lIa,! 
not voNntarily and without .dul'efs abj'llfed the fame and taken the oath of allegiance 
to the State. 

2. Citizen~ of the Unired States, who on the lnYallon ·of part of the country 
~eing unable to renwve with their families remained inoffenu\'ely within the Jdl:rith 
poifeifed by the Britiflt tr.oops. 

g. Perf OilS of all other defcriptions-Herethe commi/lioners who negotiated thc 
treaty which was to rellore good correfpondence and friend!hip, difdaining to uie 
the tetm refugee, or any term of reproach~ meant to include fuch perf OilS as had 
become citizens of the United States, and afterwards bore arms againll: and even 
committed ravages upon that c:<>untry to which they had fo recently vowed allegianc..:, 

The agent of the United States is peculiarly unfortunate in "uoting the 5th arti
cle, a5 it overfets all bis own re'lfonin::i' The words " el1ates, rights, and pro
pertiEs" occur four times in the artide: the lall: time fettles with preciiion their 
meaning. It is to be recommended that the ellates, rights, and prop~rti(s of fuch 
!all mentioned perfons !hall, be rellored to them, they refunding to the perfon i .. , 
pqffi!lion the irma fide price where any has been given, which [uch perfoos may have 
paid on pure hating any of the [aid lands, rights and properties., fince the confifc;;
tion--Thus the ellates, rights and properties here meant, were clearly [ueh as coul,l 
have been Cold.by the public and po£ieffed by [orne individuals ct the pc;.cc. Dtbl~ 
were paid or colleeled, not foM or pqjfiJi:d. 

The agent for the United Siates is !1:ill more unfortunate in the inLre-ncc i.e 
draws from the latter part of t~ fifth article which he ,'cry prcperly CZlUS a llipula
rion which the United States were bound to perform. The e.xprdllon is !-":cncraJ
dllpn:(c"u, (not confining it to any particular defcription or peop!e) who have aI'',! 
interelt in cO:Jfifcated lands, either by debts, m:m'iage fettlements or otheI\\j[c, 
thall meet with no lawful impediment in the profecution of their jufl: I ights. It i~ 
a well known faa .that few if any creditors rellding in Great .crit:!in had any intcr
efl: in confifcated lands by mortgages, or marriage [ettlements, but m:lOY Britifh 0..:,. 
jetts who haG refided in America a·nd who were attainted for adhering to lh~i! 
aHegiance had fu.ch interell:s. It frequently happened that both crerlitor :lnd debtor 
were named in the fame aa of confifcation, as Kemp and Antil, Folliot and Ogdcr. 
and there.can be no dO\Jbt if the debt from Ogden to Folliot had been fecureo. ["f 

mortgage; an injunction would (if applied for) have been iifued, until th.H fund. 
bad been reforted to and found deficient, unlefs it had been made apparent bv [nell 
decj{jons as Moore'll. Patch---'Carnp 'U. Lockwocd-Douglafs 'U. Stirk el als. ti",t 
the St~es refufed to remove the legal impediments. 

The cafe of Wright 'U. Nutt forms acolltrail: to thefe decifions, honorable to the 
dlancery of England-Sir James Wright had been attainted and bis irnJ}Jenfe efl:ate 
¢~miifcated by the legifiature of Georgia-He was. prohibited from recovering. debts 
tile to him in America--An adion \Va~ bl"ought and judgment rendered :I2;ainil 

a ~~ 
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him in England, for a debt due to an American citizen. Wh.at is t~e. language of 
the court to the American creditor? "Although your debtor IS prohibited by your 
laws, from recovering his jull: debts, although his whole ell:ate, among the rell:, the 
very property for which this debt was contracted, has been confifcated, although 
your country has pledged itfelf to pay you this debt out of that ell:ate, and you 
have a right to demand it, and although it is impollible for you to allign over that 
right to your debtor here in order to make it available, ll:ill you are entitled to 
juibte in this country-all we require of you, is to do jull:ice-Apply to the State 
of Georgia who has feized his ell:ate and promifed to pay this debt, or {hew that 
you have applied and been refufed, or {hew that the confifcated ell:ate of the debtor 
is not fufficient to pay this and every other demand againll: it, and then, although 
the provifion made for your debtor is the bounty of government to a faithful fervant, 
who h13 Ion his all in its fervicc, even t!J~t you may tear away to fatisfy your 
demand. 

The cafe of Ogden 'V. Folliot, in error, (hould have been rerorted to, and the 
true principles of the final decifion \/ ill be found to be diametrically oppo/ite to what 
are ll:ated by the agent of the United States-Lord Kenyon obferves, '* that he was 
induced to think that the word "not" had been left out in that part of the judg
n:ent where the acts of the State of New-York, raKed during the war, are faid to 
be of as full validity as the act of an independent State. 

The claimant wi{hes not to fwell this reply with COP) ing, but h~ mull: beg leave 
to refer to the reafoning of the judges in that cafe. 

While the agent of the United States relies on the cafe of Camp and Lockwood, 
to {hew that perf ODS in the claimant's fituation /lre without remedy, he admits the 
exi!l:ence of legal impediments to the recovery of what is not denied to be a bona 

fide debt contracte.:l before the treaty of peace.-"\Vhere then can be the necellityof 
an appeal in the cafe of Putnam's executors, or of a fuit by the claimant, /ince it 
is infilled that the judgment in the firll cafe is agreeable to law and would therefore 
be confirmed, and that the claimant in this cafe is incapable of fufiaining a fuit. 

It Ihould be recollected that the mortgaged premifes are diGncumbered, the record' 
cancelled, the lands may pollibly have paKed through the hands of many innocent 
and bonafide purchafers, and no pqft Jaao law can again charge it-it would be 
impairing the contract between the State and the mortgager, that the mortgaged 
premifes Ihould be for ever difcharged of theincumberance. 

The cafes cited to Ihew the power of a government to confifcate enemies' property 
can not apply by any means to this claim, becanfe of the exprefs fiipulation of the 
4th article of the treaty of peace, which it has beoo clearly proved embraces this 
-daim-They would not apply to debts, if a public war between two independent 
.nati~n.s had been e10fed by a treaty like ~his-m~ch le~s do they apply here:
" CIVIl war, (fays Ch. 1. Ellfworth) which termmates 10 a feverance of empire. 
" does perhaps, lefs than any other jull:ify the confifcation of debts becaufe of the 

• ,3 Term Rep: 731. 
" fpeciaJ 
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II fpecial relation and confidence fubfifiing at the time they were contraC1:ed"-A < 

for the " eltate, rights and properties" of the claimant, other than debts, he knows 
he had nothing but recommendations to trufi to; and although the murmurs of a 
relu8ant or unwilling fubmilIion may have efcaped him, he does fubmit that on the 
concluGon of the treaty of peace they were confifcated fully. 

It need only be added, that the aCt for cancelling the records of the mortgages, 
and the payment into the treafu,y were fubfequent to the peace, this was a new con
fifcation. The fame State pafled a law Gncc the peace, taking away the writ of 
error to reverfe erroneous attainders of perfons who had adhered to the Briti/h. 
The (rroneous attainder was as no attainder; this aCt therefore amounted to new 
profecution and new attainder. 

The whole affidavit is in the hand writing of the claimant, and as his name is in 
it, it is immaterial whether it is at the top or bottom. 

The original bonds and mortgages {hall be produced, accidents of the fea excepted. 
The general agent's infiru8ions to the claimant were not to forward the originals 
until notified that copies were received. 

The decifions of American courts referred to in the conrfe of this difculIion 
while they prove the exifience of legal impediments, /hew in a very {hong light 
the proof of this general maxim on the [ubjeCt of the interpretation of treaties; 
.. *That neither one or the other of the contracting parties has a right to interpret 
" the a~'t or treaty at his pleafure." Let this be exemplified; a perf on whofe eHatt' 
was confifcated in America, applies to the Briti/h government for compenfation for 
his lolfes; he is anfwered, " we will make you an allowance for your c!tate for
feited," but it has been Ltipulated in our treaty that all debts /hall be recovered. 
He applies to the tribunals of the debtor country and is told, " true it is we promif
ed that no legal impediments /hould exi!t, but you were excepted from the general 
fiipulation becaufe you had lands in this country as well as debts." 

If this is to be looked upon as the proper confiru8ion, it is putting v:ords into 
the mouth of Great Britain which /he never meant to ufe. "It is true that the 
plain meaning of the words of the fourth article comprehends, all debts due to all 
my fubje8s, but it was inteJlded only to amufe a great part and to include a few, 
it was intended to fecure payment to fome merchants who remained inactive on this 
fide the water; but, in lieu of their fervices to abandon to their forrows and their 
lolfes, thofe who in the hour of danger and at the rifque of life and fortune adhered 
to their allegiance." 

The claimant tru!ts that it appears evident that he is a Briti/h fubjed-, and the 
creditor of a bona fide contra8ed before the peace, and !till due and owing to 
him. 

That his debtors were citizens of the United States • 
• Vattel, h. ~d. eh. ]7. 

That 
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'l'hat his debts were amply fecured, that by the operati~n of leg~1 impe~me!l~5 
his fecurity has been totally impaired, wit1wut any fault ofhl5; and If tho{: Impedi. 
J11ents had been removed, no other caufe would have operated to produce hiS lot(;. 

W M. MOORE SMITH. 
General agentfor claimants. 

March Z2., 1798. 

Objen:atioflJ on the part of the United Statu by their' Agent on the Rep!, of 
11.'e Reverend Charles Inglis. 

BEFORE the agent fol' the United States ~nters ()n all. examination of the 
;tp!y, it will be neceffary to remove a wrong impreffion which the agent for the 
claimant has received. The term refugee was not, as he fuppofed. ufed as a term 
of reproa.;h, but to define with preciiion a certain defcription of perfons. It is to 
::c found in mDil of our ll:atute books during the war. It is an expreffion frequently 
repeated by the cDmmilliDners who negDtiated the treaty of peace, :lnd it is ufed in 
the correfpDndence between Mr. Jefferfon and Mr. Hammond without the leall: 
cDmplaint on the part of the Britifh minif1:er that it was reprDachfli1. It was u[ed 
~rDm the bet! intentions by the agent for the United States, and with a belief that 
::'0 difrefr,ectful idea would be conveyed by the expreffion. 

The obfervations made on the cafes cited of Wright and Nutt, and :Folliot and 
Ogden, claim fome at~ention. The firfl: of them, Wright and Nutt, the agent for 
c\,limants greatly commends, and confiders the decifion as jun. Unlefs a fimilar 
opinion had been entertained by the agent fDr the United States :the tafe would not 
;lave been cited. The weight of authority which this cafe acquires by the reply 
-11e\\'s the propriety of adducing it for the purpofes ufed in the anfwer, to wit-to 
Ihew tllat the cOI!ftfcation ails of the Slates were the a{ls of jo'lJereign nations. This 
cafe nDt being denied, it was unnece{[ary for the agent for claimants to remark on 
it, nor would he have remarked on it, but for the fake of compari[on. He has 
drawn it in contran with the courts of Amerita. As this forms no argument and 
leads to criminations, his cooler judgment ought to have diretl:ed him to have 
avoided it. In a comparifon the American courts will not fuffer. 

The remarks on the tafe of Sir James Wright are thus wnduded: "If the 
" cen~fca~ed ei1:ate of the d~btor is .not fufficient to pay this and every other demand 
" agamll: It; and alt~ough the provlfion made for your debtors is the bounty of 
., government to a. faithful felvant who has loll: his all in its fervice, even that,you 
" tear a.way to fattsfy your demands." No better an[wer need be given to the 
obfervatlon than what Lord Thurlow has faid on this fubje~. His opinion is 
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-exprelfed in there words. CI The circumfrances of converting the char'ity of this 
" country to individuals ruined in its fen"ice, to the pU1 pores of paying the creditors 
" of thofe individuals in the other country is a confideration which nlould have 
" belonged to thofe who thought proper to qffir them that charity, and the terms on 
" which it was offered fhouldhave been regulated accordingly. It is nothing to 
" me." 

The cafe of Folliott iUld Ogden in error, the agent for the claima'nt fays, Ihould 
be refortedto for the true principle to govern the board The reafon for this opinion 
is, that in common law courts the la!!: decifion reverfing a former is to prevail. " VIe 
" are not however before a court of law, but before a coort of commillioners mu
" tually appointed by the executive of each nation. Before fuch a tribunal lega1. 
" niceties can never prevail. 'fhe laws of different countries differ materially from 
" each Qther, in fome countries principles originaIly founded in error and even 
" abfurdity have been fanClioned by the acquiefcence of ages and are yet adhered 
" to (though their foundations have been exploded or derided) only becaufe fome 
" inconveniences might arife, if they were now to be reverfed or Ihaken. The 
" ,"ery word law ,is properly and carefully avoided in the treaty." Olfer'Dofioll.f by 
the agent jor claimants in the claim of SlradJan ond M' KCI/zie. None ot thecafes 
cited by the agent for the Un·ited States are expeaed to be authorities binding on 
the board, they are only offered for information as the opinion of fenfible men. 

Folliott and Ogden was decided in the common pleas by Lord Loughborough, tl:c 
loth February 1789. Wright and Nutt had been decided in chancery before it 
on the 23d January 1788. Both thefe cafes correfponded in principle, and Lord 
Loughborough declared he agreed fully in the opinion with the Lord Chancellor. 
When Wright and Nutt was decreed, Lord Kenyon, then ma!!:er of the rolls, 
afii!!:ed the Lord Chancellor, and their fentiments correfponded. Afterwards when 
prefiding in the king's Bench, Lord Kenyon expre1Ted a different opinion. 111 
Wright and Nutt he obferves, " Upon the general points of the cafe I cannot hope 
" to add to what my Lord Chancellor has {aid, I can only exprefs my full concur
" renee with every part of what has fallen from his LordThip." On the 11th 
June 1790, the defendant in Folliott and Ogden, removed the caufe ;nto the king's 
bench by writ of error. It was on this occation Lord Kenyon remarked that he 
was induced to believe that the word" nof' was omitted. Mr. Ern,ine obferved 
to him from the be!!: authority the report was accurate, meaning, it is fuppofed, that 
he had fo underllood it from Lord Loughborough-, who was the be!!: authority. It 
is worthy of remark that the cafe of Wright and Nutt was brought again before the 
Lord Chancellor on a motion for an InjunCtion a year after the judgment reverfed 
by Lord Kenyon, when no alteration in the former opinions of the Chancellor tOok 
place. Time appears to have confirmed, not to have altered them. 

It is faid " it Ihould be recollelted that the mortgaged premifes are difencum
" be red the record cancelled and the lands poffibly in the hands of innocent pur
H chafers." The agent for the United States wilhes it alfo to be recollected, that 
if the land fubjeCt to the mortgage, for the fake of argument, has pa1Ted into the 
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hands of innocent perfons, that the debt! was alfo evidenced by bonJ:. ~hic.h were 
always in the claimants poffeffion. It can be no excufe for the creditor If his reme
dyon the mortgage was taken away that he fhould not fue o~ the bond:, . the debt 
was fatisfied if either was paid and both evidenced the fame nght. It IS 1D no part 
of the ,eply even hinted that the leaL!:, diligence was ufed to recover the debts, no 
fuits infiituted and not one reafon is afllgned why redrefs at law has not been fought 
for. The claimant muL!: /hew this to bring himfelf within the fixth article; and 
unlefs it is done and fatisfactorily toO, the board are bound by the power they act 
under to rejeCt the claim. 

It is afferted with much confidence by the agent for claimants, that the principles 
of the law of nations fiated in the anfwer, to .!hew the power to confifcate enemies' 
property do not apply. The authorities themfelves are not quefiioned, only their 
application. It is admitted they prove this prfition, that where dl'bts as well as other 
property of an enemy are aCtually confifcated in war, the right to them, on the return 
of peace does not revive. 

The rule of national law is faid not to be applicable to the claim before your board, 
becaufe it is fuppofed the treaty made between the two nations has reinflated the 
objects which the rule would otherwife embrace. That part of the treaty then 
which in the opinion of the claimant thus profirates national aCts, is the fourth article 
of the treaty of peace: This article is confined folely to debts, no exceptions to it as 
the claimant contends are admitted from other parts of the intl:rument, it is {aid to be 
infulated in its nature and Hipulations. But on the part of the United States it is 
hoped a true con£l:ruCtion of it has {hewn that though confined to debts, it (nnnDt 
reach thofe legally confifcated by the governments of the feveral States. 

The fourth anicle it is remarked fiands alone, as an article it is conceded that it 
does fo, as part of a compa~'t it mnfi be confidered as conneCted. "" We ouoht to 
" confider the whole difcourfe together in order perfeCtly to concei,e the fenfe"'of it ; 
.. and to give to each expreflion not fo much the fignification it may recei,'e in itfelf, 
.j as that it ought to Ila\"(; from the thread and fpirit of the difcourfe." 

In the fifth article the words llatc! rights and properties, are as general and com
prehenfive as language can be. They include in their common import debts as well 
as lands and other prop~rty. "In the interpretation of treaties, pacts and promifes, 
" we ought not to deVIate from the common ufe of language at leafi if we have not 
" very firong reafons for it." It is faid thofe words are to be found four times in 
the article. If they were to be found four and twenty times no difference of con
ar~Ction could be ~aifed o~ it. ~he fou~th time i.n the opinion of the agent for 
claimants fettles With preclfion then m~amng. ThiS opinion is not well founded. 
The fame ex~reffions.though repeated m the fame article may take and neceffarily 
mua take thelT meamn~ frGlm the words they ~re conneC!ed with, and when they 
are o~ce u[ed and explamed by the w?rds ~fthe'r conneCtIOn, to give them the famt: 
mcanmg 10 other paIts conneCted With different words, would be to give them a 
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meaning not intended. It is worthy of obfervation on this article and difproves the 
inference drawn by the agent for claimants, that eaates, " rights and properties ufed 
" in the article did not mean debts from the words on purchqjing, which are ufed in 
" this part of it, which cannot refer to debts they not being fold or poffeffed"; that 
the expreffion in this part is varied and lands, rights and properties are ufed when 
tll:ates, rights and properties occ.ur before, which will furnilh an explanation for 
the word purchqjing it evidently referring here to lands, which may be fold and 
poffelfed. The variation of the exprdJian plainly difcovers the purpofe for which it 
was deligned, to wit, to {hew that !flatu as before ufed meant lands and that !flatrs 
meant fomething different from rights and properties Nothing was more delirablt: 
to the loyalifls than to repoffefs the lands which had been rightfully taken by the 
States. And it was generally known to them that the bonafide price paid f6r the 
lands by our own citizens, who were purchafers, was general lefs than the taxes 
alfeffed during the war. If the recommendation of Congrefs in the article, could 
have had the effect propofed to the loyalifls, they would after the peace have held 
their lands on a better footing than before the war, and lefs burthened than our own 
citizens held theirs. It was of importance to them to effect this purpofe, they 
would get their lands paying for tbem a fmall fum of money and "here no price had 
been given for them, they were to have them back without paying a conlideration 
for them. 

The tre.ltyof peace refulting from the wilhes of the two nations and arranging 
important and elfential differences between them, Ihould, it is fuppofed, with 
clearnefs and precilion have fettled the terms of compromife and written in plain 
and unequivocal characters, the facrifice each was to make as the price of peace. 
If America was to retribute all confifcations that her ne(;eflities impofed on her as 
a moral duty, the treaty would have fo exprelfed it, not in ambiguous but in unequi
vocal language, for they were not rights that on a return of peace revive by a kind of 
poflltmlny. 

In feveral treaties before that of 1783 between different nations, where the pro
pertyof their enemies was co'!fifcated and e:caBed on the return of peace; they 
flipulated expt'efsly that debts and rights co'!fiJcated and e:caBed Ihould be deemed 
1'!fJ and extinB, if not exaBed they Ihould revive. It was fo fiipulated between 
the kings of France and Spain by their treaty of the 17th September 16,8, Eng
land and Spain Z 1 a September 166" and between Frederick 3d king of Denmark 
and Charles the 2d king of EnglaAd, concluded at Breda 21 fi July J 66,. By the 
fifth article of the lall: treaty it is provided, that "whatever debts of this kind 
" unto the tenth day of May, old flile, and twentieth new aile, by virtue of con
" fifcations or reprifals have been by filbjects paid and receivad, do remain utterly 
" abolilhed and fatisfied; aad that it be not lawful for the cleditors of fuch debts 
" for the future to pretend any thing upon this account, much lefs to urge the pay
" ment of fuch for any reafon, or under any pretence whatf:>ever. But of fuc.h 
" debts as on the faid day have not been paid and received, it Ihall be lawful for the 
" creditors, fubjects of the king of Great Britain, to demand and profecute the 
" payment by the ordinary way of j'!flicc." 
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fror.l the principles of the law of nations that confi(cated and ~xaC1~d debts d~ 
not revive, and from the provifions in variolls treaties confirmmg thiS,. from the 
~xpreffions in the treaty of 1783, it is fairly to be inferred' that as ~n exprefs COl'ltra:r 
l1ipulation does not appear, it was intended that the law of nations fhould have ItS

full and proper effeCt. 

Every quefl:ion which appears ne~effary to the fair decifioo of claims ~iU always 
0e brought before the board where It depends on the agent for the United States. 
He will make the fame effort when facts which ought to be know~ depend on clai
mants. In thefe attempts he expeCled the full concurrence of the agent for claimants, 
when a common wi/h prevailed to execute the intent and meaning of the treaty •. 
\Vith this opinion it was natural for the agent for the United States to,inquire.of 
what defcription of perfons the claimant was under the treaty of peace, to be 10-

fxmed whether he was entitled to compenfation under the treaty of 1794, The 
agent for claimants has admitted one clafs of perf ODS not within- the treaty, which. 
(hews the enquiry propofed was reafonable. To fatisfy this enquiry faC1s were 
proper to be knO'.\'n, and when they were called for they were not as fully fiated 
as could be wifhed. 

It appears that the Reverend Mr. Inglis remained in the United States at the 
dt'Claratioll of illdepmt!euce, and in his ufual place of refidence until it was taken 
poffeffion of by the Britilh forces. After the important act of the 4th July 1776. 
which fep~ratcd for ever the two nations, the claimant made his ele&ion to which 
party he would unite himfelf. That election was fully manifeficd by his own act, 
he reliding under the jurifdiC1ion of the United States. It was not fot him to enjoy 
in the United Sutcs their prote~'l:ion and rights and 'When an inaufj)icious cloud 
,Ltrkened the horizon, to claim the protection of Great Britain.. The +th J lily 
1776 was the era of independence. ,*" When a nation becomes divided into two 
" parties abfolutely independent, and no longer acknowledging a common fuperior, 
" the State is diHDlved, ?,nd the war between the two parties, in every refpect, is 
" the fame with that of a public war bel\\ieen. two nations." Great Britain by 
fevera) acts acknowleJged,the independence of the United States, long before the 
treaty of peace. In the year 1776 commiffioners were fent out to treat with them, 
and pcrfons taken in arms were confiderell as priioners of war. The courts in 
E.ngland ba"e conlidered the United States as independent from that time, and: 
j,Qr.! Loughborough-r very properly obfervetl that the aCls of the Slates from that 
period were the a{ls of fo'Uel'cign and illdepnulmt natiol/s~ In this opinion he fully 
co.nc~rred with the I~rd chancellor who had gi\'en a. like opinion. It was from. 
tillS mltant that the Umted States affumed a new eharatl:er with all the privileges 
and rights of an independent nation. The declaration of the +th. July was long 
forefeen. E\1ery o?-e believed in it as a con.fequence of the meafures pu.rfued, and 
Ihere was full notice to prepare for the event. \Vhere the claimant refided as 
liDllCh information could be acquired as in any part of the United States; and he ~\·a;;. 
flll.ily apprized of the circllmfianc€.s which kad to the event itfelt:. 

.~ H. Bla~none's reports, p. r 49. 
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On the 4th July 1776 Mr. Inglis was refidi"g in the State of New-York, fubjdt 
to its laws and thofe of the United States and not to the laws of Great Britain, 
which did not prevail there. His filbmilIi.on to the laws and acquiefccnce in the 
aCts of our government continued until the 20th of September following. From 
that time until after the palIi.ng of the aCt of the zzd October 1779, he -rciided ar,d 
was domiciliated within the limits of the State of New-York. 

Thefe circumflances put it beyond doubt that Mr. Inglis is not a rear Eri/ilb 
fubjeCt, which is the defcription of perfons meant by the fourth article of the treaty 
of 1783, and if he even had been, that treaty does not reinflate his conlifcated 
debts. 

The opinion of chief juflice Elfeworth, part of which has been cited in the 
reply by the agent fer claimants, fupports the principle here contended for by the 
agent for the United States. '*The chief jut1ice remarks, "That there is no doubt 
" but the debt in quefiion was a bonafide debt, and theretofore contraCted y. e. 
" prior to the treaty. To bring it within the article it is alfo requifite, that the 
" debtor and creditor Ihould have been on different fides with reference to tLe 
" parties to the treaty, and as the defendant was confeffedly a citizen of lhe 
" United States, it mufl appear that the plaintiffs were fubjects of the king ci 
" Great Britain, and it is pretty clear from the pleadings and the laws of the Stal': 
" that they were fo. It is true that on the fourth of July I i70, when Ne,ah
"Carolina became an independent State they were inhabita!~'s thereof thn:;;: 
" natives of Great Britain, and they might hO'lJe been claimed and /.,?/dmas cili·, I II", 
" '1uhatewr were their fentiment., or inclinations." The Reverend :Mr. Inglis mi)JI\ 
have been claimed and holden as a citiz.ell, whatever 'Wfre I.,is jm/ill/fllts or i;/(I'i//ntiu/i, 
and by the aCt of the 22d OCtober J 7i9, the legiOatur2 of ~!c\\'- \'or;;' lq;\{)<!!d 
on hi~ rights and debts in that charaCter. 

Authorities from the reports of Foll:er and Coke \lere plOl!llced to {hew th;,' c' 

BJitifil fubjel't cannot part with his allegiance, however pow.:rful his inclin;,t:Jrl, 
may be, to become the citizen of another country. Tho!e autbor:ties haye u, 
application to the peculiar fituation of the United S:;,t':'s. I3riti!h lawyers hay" 
contended againfi their application to American citiz:rc, ;,,,d Briti:'l cour:s, datir:g 
the independence of the United States fronl4th July 177 f , cJr:(ide~d that ~{t ;" 

a lawful renunciation of all allegiance. The mOl1lu,t th~ j;goture \\,:.3 cut, all tL 
duties and rights of fubjeCts cealed. 

Before the 4th July 1776, and after that time until the 20th Ar:'il lii7, 'w!l':n 
a con£l:itution was formed for the State of New-York, a government exifld in 
that State, which furnilhed proteCtion and punilhed all offences againll: it. The 
authorities and powers there exercifed were afterwards confirmed by the confiitlltion 
of that State, which in the 35th ofirticle detlares "That the refulns or refolutions 
.. of the congrdfes of the colony of New-York, and of the conycntion of the 

" State 

• Hamiltons 'V. Eaton-decided in the circuit court of the Uni:c<.! St:ltes for ~:(r;c ·c",· :'l'1 
tlifirid, at the June term, 1796. 



" Stlte of New-York, now in fore~, and not repugna~t to the government efi~
" blithcd by thi:; eonll:itution, fhall be confidered as making-pllrt of the laws of thlz 
" State." 

A change of government in a- State is-a change ,of the c(J'!/iilfJli(J1lal c(JmpalJ. 
and not of the focial, through all its variations, that, co.rnpact remains the fa,?e, 
and is the ligature that binds the members of a commumty to each other until a 
new conftitution is formed_ A State lofes no right nor is it difcharged from any 
of its obligations by a change in the form of its civil government. the focial com
pact during thofe changes remains the_~lme, and there is a full power in the fociety 
under this compact to punifh all offences againft it. Had no government, for the 
fake of argument, exifted for the United States, or in the State of New-York, 
the Reverend Mr. Inglis would have be~n punithal>le for any offence againfl: the 
independence of either, under the focial compact which bound the members of the 
State of New-York to each other, and that State to the other members of the 
United States. 

The age~,t for claimants, reforting to legal niceties, maintains that the affidavit 
'being all in the hand writing of the claimant, is good without the fignature of his 
name: for when in his hand writing it is no matteI whether the name is at the top 
or bottom. To what a Hrange conclufion this would lead; the law as fl:ated 
applies to wills, written by the teil:ator and not figned; but willsfigned or not figned 
to have any force muH be prayed, and that proof makes them evidence: To make 
an uoligned affidayit evidence it mufl: alfo be pro\'ed, for who can tell whether a 
man who does not lign his name to all affidavit, wrote it. The board cannot poffi
bly bow tbat Mr. Inglis wrote his affidavit, for they are not acquainted with his 
hand writing: To make it then any kind of evidence, there mufl: be an affidavit to 
pray" his hand writing, and if that is un!i;;ned, another to prove it, and fo on to 
'nfinity, ii mankind reached it. Thefe conelufions {hew the propriety of the remark 
in the ;lni\vcr, that Mr. Inglis ought to have figned his affidavit. 

In the conclu!ion of the reply it is obfaved, that the decifions in the American 
-courts prove this general maxim 0n the fubject of treaties, "That neIther one or 
" other of the contracting parti.::s has a right to interpret the pac1 or treaty at his 
" plcafure." 

The pattage in Vattel from which the rule is t,lken, contains a j'!fl and ufefill 
p"rincip(e of the. law of nations, but from the manner in which it is uled by the agent 
tor claImants It fecms not to be underfl:ood. Its true meanin IT is this, that ifei
ther nation in the conlhuction of the treaty, puts that interpreta~ion on it which is 
ma.oife!11y w~ong, and contraTJ:' to its intent, the ot~cr natio~ who has an equal right 
of ~nterp:etatlon .Olaf except to It, and unlefs the,FlatiOn puttmg the wrong interpre
t;ltron wIll alter It, It amounts to a breach of the treaty. Not that the courts of either 
nation couLl not interpret the treaty, fo fl:range a doctrine would create manifefl: 
.:'Ir~ng and inju~~ce, and .would ever have pre".cntcd in t~e United States a judgment 
In tilvor of Bntlfh credItors. Scarcely a fUlt at the rnllance of a Britifh cred.itor 

could 
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(l1)uld take place, without the treaties being in queaion in fome {hape, <inl II t:.l 
courts-could not conal"u€: it, they cGUld never render a judgment • 

.. It is fq}fficient here to rt.'capitllkw!, that the (Icl)ts of Mr. Inglis Inye been proved 
to be legally wnHeated, lhat he \\'as of the defcription of perlons c.tl1cJ rcyaliHs; 
that had he been, a rc;t1 Britiih fubjdl: his debts would not be revi\'ed by t:l~ !:'C:l:Y 

of 1 is 3, that he has been gillty of great delay and n,:"li:ccnc,:. And that the cLlmt~ 
of the State and dilhi<..'l:of New-YOI k, were always open t,Jl' him to purfuc his right; 
in and that the payments ,of his conlifcated debts into the treafmy, were under an 
:\(1: of the legiilature; which if contrary to tbe treaty of peace, there \":l5 fdl an,1 
;lmple red refs from at law, and that application ought to be made to the State of 
New-York, which may be done by petition, for rellitution of the money rccci\'Cc! 
{i'om the dl'btor to the daim::.nt, and if a balance lhall thereafter rem:l:r; clt:c to hm 
:~"o.t he fh,)'..!J rerurt to judicial proceedings ;!g'lina the dd)tors refr1c(1:ively. 

JOIE': RL\,l. Jun. 
AC.7f generalfor i/., [,,,.:, ,1,('r," 

t:. ,:.1:' i"~ 10:, ;:'1, .," On';;: r, 
J'bi/. Jl'/::,,~l:a, 21_(' :;\!jY, 17()S' 

PRESENT. 

hTr. MACDONALD, 
1\1r. RICH, 
Mr. FITZSIMONS, 
Mr. INN ES and 
?lIr. GUILLEM:~-,-RD. 

II'; (he cafe of the Right RLI'crcnd Charles Inglis.-The board L..'.:ng lc:.,r.l(j 

~he confiderf,tion of this cafe, came to the following rdolutions, viz. 

RESOLVED, That the claimaAt's charaEter of BritiOl fuhjec'1 w~.s I",: aff.:.,L,i 
'~r impaired by the aEt of attainder and confirc:ttion, palfed by the St~te of l';cw- York 
on the;. I a of OEtober, 1779, attainting him with the Earl of i!lll.r,lO'c, G()\ crnor 
Tryon, Sir Henry Clinton and many other Britilh filbjecrs, who are t:,c rlin dc
fcribed" not as fubjeCts of the State, but as" perfons holding or claiming prc",cny 
within the State;' and forfeiting and confifcating their whole C£htes real and j'n
{onal for their adherence to his Britannic majeCly; but that on the COr.:LHY the J;,i,t 
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aCt of attainder and the defc.ription of loyalill: or refugee applied to the claimant, on 
the part of the United States, in confequence of his faid adherence, are concluftve 
c\'idcnce that he l1:ill maintained his original allegiance: that therefore he is entitled 
to claim before this board, under the fourth article of the definitive treaty of peace, 
;md the fixth article of the treaty of amity between his faid majel1:y and the United 
;~tlte3. 

Refulved, T.hat the confifcation of the debts in quell:ion before the peace is no 
bar to the claim; and that the board have fo determined upon the fame grounds and 
principles of interpretation refpeCting confifc.ations before the peace, which were 
,duptcd and declared by the judges of the United States when (in the cafe of Ha
mil tons againfl: Eaton) they decided in their circuit court for North-Carolina dif
tritt, that debts due to Britilh fubjeCts who refided in the provinc.e now State of 
North-Carolina at the date of the declaration of Independence and continued there 
to refide, till th~ 20th day of Oaober, 1777, when they were obliged by law 
either to take an oath of abjuration and allegiance to the State or to depart; aDd 
which debts had been confifcated or forfeited to the State before the peace, were 
neverthclefs due and owing by virtue of the 1I eaty. 

Refuil'ed, That the terms of the faid fourth article of the definitive treaty of 
peac~, are in themfeh-es plain, explicit, and unambiguous; and do not require or 
;)dnut of any confl:ruaion or explanation from the fifth article, to which the fourth 
article bears no relation whatever. 

Ordered, That the general agent for claimants and the agent for the United 
,States, be furnilhed with copies of the foregoing refolutions. 

E,-ctraBed from the proceedings of the board, 

G. EVANS, Secretar),. 

Commillioners' 
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COMMISSIONER5' OfHCE, 

Philadelphia, 28th May, 1798. 

PU:SENT. 

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSiMONS, 
Mr. GUILLEMARD. 

In the cafe of CHARLES INGLIS. 

ORDERED, that the agent for the United States have lea\"c on Oi before 
the firf!: day of June next, to /hew caure why the aCl: of attainder and conlir. 
cation paifed by the State of New-York againf!: the claimant before the peace and 
the other aCl:s of that State fubfequent to the peace, with the f!:atement given on 
the part of the United States, of their operation and effeCl: as necelfarily divef!:ing 
the claimant of all right at law, ought 1I0t to fatisfy the board that at law he could 
not recover, and why the additional expenre and delay of rerorting to a courfe of 
judicial proceedings by which the eventuallofs might be greatly increared, /hould 
now be incurred. 

ExtroBed fronz the proceedings of the board, 

G. EVANS, Srcretary. 

In the cafe oj the REVEREND MR. INGLIS. 

IN confequence of the order made the z8th inf!:ant, that the agent for the 
United States /hould /hew caufe, "why the aCl: of attainder and confifcation paifed 
" againf!: the claimant before the peace, and the other aCl:s of the State of New
" York, fubfequent to the peace, with the f!:atement given on the part of the United 
" States, of their operation and effeCl:, as neceifarily divef!:ing the claimant of all 
" right at law, ought not to fatisfy the board that at law he could not recover; 
" and why the additional expenfe and delay of ref orting to a courfe of judicial 
" proceedings, by which the e'fentuallofs might be greatly increafed lhould now be 
" incurred:" The agent {heweth for c'lure; that Hetekiah Mills and Nathan 

Barlo\\', 
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Ladow, the original and rc;)l debt~rs, are now fol~en.t .and reGde~t in t.he. S~ate of 
New-York, from whom in the ordmary courfe of JudiCIal proceedmgs, It IS III the 
powe:- of the claimant to recoloer his whole debt, and whatever interell: ther.eon he 
ought to recover in equity. If the faa of their prefent folvency be dented, or 
reql;ired to be proved, the agent for the United States will prove the fame to the 
ldl:St.1{l-iOII of the bO.1rd. 

Th~ confifcation laws of the States have been judicially determined to be impe
,liments to the recovery of Britilh debts which the fourth article of the treaty of 
i,~.lce removed. The board conformably to this doarine have already determined 
in this cafc, that the confifcation of a debt by a law of the State was no bar to a 
creditor, but that it was one of the impediments which the treaty removed. 'Vhere
vel" then there has been conlifcation of debts without an attainder of the creditor 
t ~lcre can be no doubt but the creditor fince the peace could maintain an action for 
:,is d<:bt. The only doubt which feems to remain with the board is, whether the 
treaty of peace annulled as well that part of the fiatute which attainted the claimant, 
a11d difabJed him ti'om fi.ling, as that part which conlifcatcd bis debts, 

'Vhen the board decided contrary to the poGtion advanced by tlle agent for the 
United St,ltC3 th;Lt the confifcation of the debts of the claimant did Dot bar his 
right to them by reaJon of the treaty of peace, they feem alfo to have decided, that 
the difability arjJillg from !l·t allainder ,,::is removed by the fame treaty. To r.efiore 
the right without re/roring the remedy for that right is to fuppole the treaty would 
f1:il'alate a thing lhould be done without furnilhing the means to do it. If a Hatute 
c()n:l[catin~ a debt be annulled by the treaty, and thereby the confJ.fcatioD avoided, 
of neceliity the {;,ll1e natute difabling the creditor, mufi be deemed to be annulled 
;,]fo. 'Yith fubmiJIioll the fame reafons which fupport the former, will maintail1 
the latter; fur why lhoultl the treaty of peace be effeaual to calfate one ll:atllte, and 
not another, or one part of a Hatute and not another, both of them impeding the 
l::;;al recovery of a debt? This operation of the treaty of peace mull: be admitted, 
or an attainted creditor muH hare cor:tinued diJabled, and without remedy to recover 
!>is debt from the debtor after the treaty was ratified. 

That an attainder is fet aGde by the treaty of peace, is a propolition that mull: 
ti~!H:r be admitted or denied on the part of the claimant. 

If it be admitted that all impediments produced by the fiatute of attainder and 
conlifcation before the peace (the legiilative acts of the State of N ew-York fubfe
queot ao.d contrary to the treaty of peace being void) have been removed, then tbe 
debt may b.e rocovered in t~e ordinary cOllrfe of judic.ial proceedings from the debtor, 
and furely III filch a cafe, It .ought Dot. to. be deter~lin.ed that under the treaty of 
I ?9+ the treafury of t~e U n~ted States IS ~!able, but If It be denied that the treaty 
ot pea7e removed the llnpedlment of attamder, then the prefent claimant has not 
been htnder.ed contrary to the treaty of peace from profecuting his demand; with 
ref pea to him there cannot have ~een a violation of the treaty of peace, and it is 
contended OD the part of the Umted States, that they are not liable under any 

circumfrances 



circumllances whatever, to anfwer for any lofs, which has 1lot proce~ded from .l 

\'ioJatioD of the treaty of peace. 

The board appear to ha-{e been influenced in the refolutions they have palfed in 
this claim by the reafons given for the judgment in the cafe of Hamilton and Eaton, 
and therefore, tbe agent for the United States will beg leave to remark on a palfage 
in the argument of chief jullice Elfworth, which with relation to the quellioil pro
pofed by the board, is liable to be mifapprehended. The Chief Jufrice obferves, 
" That legii1ative interference to exonerate a debtor from the performance of hi3 
" contraCt, whether upon or without conditions, or to take from the creditor the 
" proteflion of law, does not in firiCl:nefs defiroy the debt, though it may locally 
" the remedy for it, the debt remains, and in a foreign country payment is frequently 
"enforced." This obfervation is made by the Chief Jullice without reference to 
the Ilipulation in the treaty of peace, the force of which in repealing the State 
laws, is afterwards fully illu!lrated by him. 

From the temls of the rule to {hew caufe in this inllance it feems necel1ary to 
befiow fome attention upon the defence already attempted on the part of the United 
States to this claim. 

The defence was fiated on two grounds: Firfi, that the debts were confifcated. 
and that the confifcation was a bar to the claimant, which the treaty of peace did 
not temove. Secondly, if this was overruled, and if the treaty of peace annulled 
the impediments arifing from the laws of New-York, then the claimant had been 
guilty of negligence in not profecuting the debtors from whom he might have recov
<.:red his money, and confequently the United State3 are not refponfible. 

The firfi ground of defence, the board have determined to be infuffic.ient and 
have overruled it, but this determination of the bO:1rd, is conceived for the reafans 
that have been urged, to affirm the fecond ground of defence, and not to preclude 
it, the debtors being always folvent, and plainly ellablilhes that the claimant has 
been guilty of neglcCl:, by not having purfued his claim at law, againfi the deL~0rc 
before he applied to the board. 

The board having determined upon the like reafoning which has influenced the 
American judges, the efficacy of the treaty of peace in abrogating and avoiding the 
Iegiflative aCl:s of the States confifcating debts, it was not expeCl:ed that the doCl:rine 
would be denied. The refolution {)f the board is in the following words, "Refol
" ved, that the confifcation of the debts in quefiion before the peace is no bar to 
" :he claim; and that the board have .[0 determined upon the fame ground and 
" principks of ir:terpretation refpcCl:ing confifcations before the peace, which were 
"adopted, a"d declared by the judges of the United States (when in the cafe of 
" l-!:lmilton '!). Eaton) they decided in then circuit court for North-Carolina 
.. diilriCl, that debts due to l3ritilh fubjeL'l:s who refided within the now State of 
" North-Carolina, at the date of the declaration of independence, and continued 
•• there to reJidc until; cth Oerober T iii, ·when they were obliged by law either t(" 
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II take an oath of abjuration and allegiance to the State, or to depart,- and whilh 
" debts had been confifcated or forfeited to the State, were neverthelefs due and 
" owing by virtue of the treaty." 

After the board had thus determined the lidl ~round ot defence made by tlle 
United States not to be good and available againfr the claim, the agent for the 
United States is furprized to find it frated as a corretl: principle for any purpofe 
whatever. In the decilion that the confifcation by frat ute was an impediment, 
which the treaty of peace removed, the a~ent acquiefced, although he had endea
vored to prove the contrary pofition, his reafoning being overruled by the board, 
can it be permitted, that the pofition negatived by the decifion of the board may be 
now affirmed? Is it confifient with the refolution that has been cited, to decid~ 
that the treaty of peace did not annul an atl: of the legiflature of New-York which 
difabled the claimant by attainder? 

The agent for the United States further will obferve, that the former argument 
and fiatement, made by him in this cafe relative to the operation of the laws of 
New-York have been rejetl:ed by the board, as unfound and invalid, and therefore 
they ought not to fatisfy the board that at law the c.Iaimant could not recover. It is 
contended that the claimant can recover at law from his debtor, and jufiice requires 
that he Ihould be obliged to refort to judicial proceedings againfi the debtors, for 
thus the claimant may obtain complete fatisfatl:ion from them who ought to pay. 
The debtors if injured by the State of New-York may obtain indemnity, and the 
United States remain \1ncharged with claims of this kind, as has been exprefs)y 
agreed in the treaty of amity, as it is underfiood by their agent. 

June I, 1798. 

JOHN READ, Jun. 
Agmt get/eral for the United States. 

COMMISSIONERS' OFFICE, 

Philadelpl:ia, June J, 1798.. 

PRESENT. 

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS, 
Mr. GUILLEMARD. 

In the cafe oj INGLIS. 

AN argument on tae part of the United States, purfuaDt to the order or rule 
to thew caufe of the 29th ult. having been read. Refolved, 
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Refolved, That the {aid order has been mifunderil:ood; the queil:ion being, 
whether there is good ground by the law of the land, and not under any refoJution of 
the board (which cannot affect the law of the land or the courts of jullice) for now 
vroceeding judiciany in the recovery of the <lebton which Ithe claim is founded.
Therefore, Ordere~ That the agent for the U oited States, have leave onor before 
the 6th current to ad i to the argument which has been read, what he may think. 
material on that quellion. 

ExtraEled from the proceedings of the board; 

PRESENT. 

G. EVANS, Secretar),. 

CO?\DIISSIONERS' OFFICE, 

Philadelphia, June 4, 1798, 

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS, 
Mr. GUILLEMA RD. 

In the cafe of INGLIS. 

THE board having obferved from the argument read at the Jail meeting, on 
the part of the United States that the word" interpretation" mad~ ufe of in the 
refoJution of the 21 il: May lail:, wherein they refer to the principles of interpl ~tali();l 
refpeCting the con/ifcation of debts before the peace, which were declared by the 
judges of the United States in the cafe of Harr.ilton againfl: Eaton, has been mifun
derllooj. 

Refolved, for the prevention of future argument on that mifapprehenfion, that 
in :ldopting the word intnprdation the board had in view the proper fenfe of the 
word, namely-the meaning of the article as to the right thereby given to Britilh 
creditors, notwithllanding filch con/ifcation of their debts without deciding (upon 
the operation of that article) whether it did, or did not of itfelf repeal the exill:
ing law of particular States. Ordered, that both the agents be furnilhed with 
copies of the foregoing refolution. 

ExtraC/ed jrom the proceedings of the board'. 
G. EV/'. .. NS, Surdl1ry. 

D In 



26 

In the cafe of the Reverend MR. INGL IS. 

P URSU ANT to the order of the board of commiffioners in this cafe, dated 
'on the lidl: day of June lafl:, the agent for the United States offers t~e follow.ing 
.obfervations in addition to what he has already advanced upon the particular p~m~, 
whether there "is good ground by the law of the land for now proceedmg Judi. 
" cially in the recovery of the debt on which the claim is founded." 

1. The agent for the United States prays leave to obferve, that he has on feveral 
occaGons, and in his former argument in this cafe, fiated it as a propoGtion fuppofed 
undeniable, that to bring a ca{~ within the treaty of amity it mufl appear that the 
lofs has arif(!n from the violation of the tmlry of peace. In Mr. Inglis'S cafe, if 
the impediment of attainder and confifcati~n \\:a~ not an. imp.ed!ment whic? the 
treaty of pea,'e intended to remo,e, no lofs 10 thiS mflance IS wlthm the meamng of 
the treaty of amit)' and it is argued if the impeJim,'nt of attainder, was meant to.be 
removed by the treaty of peace, that according to judicial opinions on the operatlon 
of this treaty in removing impediments, this fpecies of impediment is to be con
firued to have been alfo remoyed. The judicial opinions to which he alludes are 
given in the cafe of Hylton, in the fupreme court, and in the cafe of Eaton in 
North-Carolina diflriCl:. The treaty of peace is paramount to every State law palfed 
either before or after its ratification. This is declared by the conflitution of the 
United States, and by every judicial decifion where the queflion has occurred, and 
is therefore uncontrovertible before any tribunal, and it is contended, that an aCl: con
Heating, is not diflinguilhable on legal grounds, from an aCl: attainting, when the 
force of th~ treaty on them is the point to be decided. The treaty which repeals 
the former repeals the latter. It has been adjudged in the cafe of Eaton, that the 
treaty has repealed the former, and therefore it may be contended it has repealed 
the latter . Moreover, the ·agent for the United States takes the liberty to refer to 
~Ilc conllderation of the board the aCl: of New-York, palftd the 22d of February 
1788, repealing all laws or parts of laws in that State which may contra'l'ene the 
treaty of peace, and requiring the courts of law and equity in that State to judge 
according to the true intent and meaning of the treaty notwithfl:anding thofe laws • 
.c\. COrl e Et copy of the aCl: is filed with this argument. 

1 •. I~ it be but doubtful whether the creditor can in the ordinary courfe of judicial 
proceedmgs recover from the debtor the amount of his debt, it is contended un 
the. part of th.e United States? tl~at the creditor ought to feek his remedy in a court 
of Jufbce prevIOus to any apphcatlOfI to the board for an award againfl the United 
States. In a doubtful cafe, how can it be h1.tisfaClorily proven that the debt is not 
H:coverable in the or~inary cour!e ~f judicial proceedings, unlefs application be pre
\' lOufIy made to the tnbunals of Jufhce? Is not every cafe dOUbtful more or lefs till 
the ex],criment of recovery before a court in that or fome Gmihr cafe has been tried? 

Th~ a.;ent, to a\'oid rq?ctition, begs leave to refer the tOmmiJIioners to his argu
ment 10 th,~ cafe of Cunnm.gham and comllany, on the true intent and meaning of 

the 



the treaty of 1794, and to his Iail argument in this cafe, which was meant to 
embrace this particular point; and alfo his argument in the cafe of Dulany. 

June 6, 1798. 

JOHN READ, Jun. 
Agent general for the United States. 

COMMISSIONERS' OFFICE, 

Philadelphia, 25th June 1798. 

PRESENT. 

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS, 
Mr. GUILLEMARD. 

In the cafe 0/ INGLIS. 

ORDERED, That the general agent for claimants have leave within eight 
days to make fuch obfervations on the two arguments on the part of the United 
States in this cafe purfuant to the orders of the board of the 2 ~th ultimo and the 
firfi current, as he /hall think proper. 

ExtraBed from the proceedings of the board. 

G. EVANS, Secretary. 

In the cafe oj DR. INGLIS. 

J N obedience to the order of the board of the 25th inll:ant, the general agent 
for claimants will make a few obfervations upen the two arguments on the part of 
the United States in this cafe, and in doing this he is not apprehenlive of involving 
himfelf or the claimants at large, or this claimant in particular in the finallell: con
tradiCl:ion, or of being under the necellity of receding from anyone polition he 
has hitherto taken. 

If this cafe ll:ood alone, (without having others depending upon one very im
portant principle, to wit-the necdJity at thit late day of reforting to the courts of the 

United 
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Unitrd St<,iCS, as a pri'lJious.flef to any application t(J the boart!) a fingle obferv,atioA 
only would be repeated-" The claimant's fteur;ty is imJ:aired, 1'!.Ifme~-ab.fo!utely 
c, djlroycd." When this debt was contraCted, the credit was not given to the 
pedon of the debtor: The bonds are the evidence, that t?e debts were fole~nly 
contracted, but the mortgage was the fecurity.-Thls alfertlOn has not been demed, 
it \\'ill therefore be taken as admitted, at leall: as far as the agent for the claimants 
ever meant it; that is, fuppoling the lands to have palfed, pofitively dilincumbered 
by law, into the hands of honafide purc.hafers. He will admit that if this had 
been a cafe of fequeftration only, and the lands were in polfeflion of the mortgager, 
his heirs or devifees, there would be a difference; he might go fdrther and fay 
that, in his own opinion, even if a purchafer in this latter cafe was to make the 
mortgagee defendant in a fuit in equity to compeJ a furrender and a cancelling of 
the mortgage, the court might [1Y, " do equity yourfelf by difcharging the d~bt 
"before you demand a furrender of the fecurity"-The claimant ought not now, 
on principles of juftice, (fuppoling it certain, inftead of doubtful, that the attainder 
is no bar to a fLlit) to be dri'{en after the perfons of the debtors; thofe perfons were 
not what he truftcd to-and although it is not certain, it is doubtful, ,,'hether, 
when they fee any probability of a decree aga.infl them, they might not follow the 
example of John Syme, the claimant might then be told, he mufl proceed to fet 
<tlide the fraudulent conveyances-if after fucceeding in this fuit he happened to 
levy upon fufficient property in the polfeflion of one grantee or donee, all proceed
ings would be fufjlendcd (at leafl if it is not certain, it is doubtful) until procefs 
for contribution could be had againll: all the reft-This would be as bad as the 
old repb'in bond law of \'irginia, which was at lafl repealed "becaufe thereby the 
creditor might be prevented from C'lJer rL'co''L'Cring bis &bl," 

. In the outfet of the argument of the agent of the United Statts in this claim, 
It was Il:renuoufly contended that the claimant was an American citizen, that the 
confifcation of his debts was complete, and abfolute, and that no ll:ipulation in the 
treaty revived the right of the claimant. 

It ought not, to have been contended that confifcations were not remo,"ed by the 
treaty; th~t POlOt had been fettled by the court of the United States, and the agent 
hi' the clalOlants cannot prefume that the law offic.ers of the UBited States were 
unacquainted with that decifion or with the principles on which it W~lS decided-But 
when the board decided the fame point and on the fame principles, it does not 
follow that the boar~_ would ,not have ad?pted fimilar principles, and decided in 
the fame way, cY~n t! the decllion of Har~lliton 'V. Eaton had been diametrically the 
r:ver(~ of what It ha~ been, nor could It be expect~d that the opinion already 
gIVen m the prefent claim would be altered or iliaken, If Eaton was, on a writ of 
error to obtain a reyerfal of that judgment. • 

Here the ,general agent for claimants mull: make a few obfervations upon a maxim 
frequently Cited already-" It belongs not exclufively to the courts of either coun
" try to intefJ),ret tr:aties,' ~ and he alfures t~~ boar~ that he perfe.ctly undedlood 
the only meamng thIS maxim can bear, notwlthll:andmg the fuppofition of the agent 
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for the United States to the contrary. He well knew that in which ever country ~, 
defendant is pro(ecuted fOIi a caufe, in which the conlhuction of a treaty is to be 
decided, the court having the caufe before them are nece{[arily to decide upon the 
treaty-Their decilion, if they are a court of fupreme or fuperior jurifdiction, 
fettles the confhuction and interpretation of their own country only. If that deci
Gon and conll:ruction is agreed to by the other country, it mull: be deemed the tru~ 
one, if different from, and the object is of magnitude, it may end; according to 
the temper of the nations,. in expoll:ulation and repuation; in negotiation and 
arbitrement, or in war. 

Before a board, conll:ituted as this is, oppofing decilions or opinions of th: t\':o 

countries have no more bmding authority in fettling the true interpretation, than 
they would have with generals at the head of contending armies-There is however 
one happy difference between the cafes-cool argument, and friendly difcu!lion, arc 
at prefent to fupply the place of baY,lnets and balls, and that the conflruction is t'l 
be fettled by the weight of reafon, not the weight of metal. 

Still howerer, deciGons of courts of competent jurifdi8ion in each country, 
upon quefhons ariling upon the treaty are, while unrel'erfed by a [llperior tribunal, 
are to be deemed and taken as the law of that country, and are fufEcient el'i knee 
of the interpretation which the government of that country givesto the treaty. To go 
further in fearch of evidence would be to draw it from impure fourees; and V::1Cr? 

an uniform train rof decilions on the fame point arc produced, both in the courts of 
the different States and of the United States, that nidence mull: be condulil'e. 

The board are to take that evidence as they find it ;ot the prefent time, not ao 
binding upon their confeiences to decide the [,me point the fame way, bu~ as amply 
fufficient proof that if other claimants go to the fame court with the fame callies, 
their fate will be the fame. The board are not to fuppofe that the decilions (It 
American judicatures are "to be worked upon by the temper of the times, to rife 
and fall with the tide of events; that they will bend to evcry g(J,'crDlllcnld 
exi);cney, or nly and be blown about by every breeze of political intere!1"-I\nr 
can the eXllerimcnt of commencing [uits to try the qucn.ion "gain, be decently 
inli!ted upon by the agent for the United States-it amounts to little Ihort of a 
declaration that the courts of the United States 'Wouf.{ du, what he has already 
;]cclrftd a learned and illull:rious judge of having done-lilakf dajJiolls from I1IG!i1'(S 

if go~"ernm::ntal p?!irJ.-Befides, before aboard of arbitrators felected from the 
two countries, the d.::cilions of the courts of each country on the [ubjeCt in C0!1-

trovcrfy are to be proved as other faCts-What then would be their opini ln, if, after 
a claimant had lltisfactorily proved any fact, the agent for the United States W~lS to 
flY, "It is true, you hal': plodllced an holl: of unexceptionable and pofitive wit
nelfes"-it is true I myfelf not only admitted but inli!1ed upon the fame faCt; but 
its confequences have been exactly oppolite to what I intended ;-I inlill: th(~rc:l'rc 
upon your examining e\'ery citizen in the Union, until you find one who can con
tradict all the reft. 



In this cafe the board have decided, that the claimant's charaCter of Britiltl 
fubjeCt was not affeCted or impaired by. the aCt of New-York, and that th,~ conH
cation of the debt is no bar to his claim. 

From this it is inferred by the agent of the United States, "That they ha,.; 
alfo decided, that the difability arifing from the attainder was removed alfo. ' 

The agent for the claimants only infers, that the board have exprelfed. their 
opinion that the difability to fue, ought to have been, as by the real. an.d true l~ter
pretation of the treaty, it was intended to have been removed: and If the Amencan 
courts have put any other confiruCtion upon the treaty, they will confider that 
confl:ruCtion as a legal impediment, and award compenfation accordingly-But for 
them to decide that the difability was rem:lVed, while judicial decifions to the con
trary (cited and relied upon by the United States) are fiaring them in the face, 
would be to decide that midnight is noon day. 

The agent of the United States having drawn his inference; reafons as if the 
decrees of the board were to reverfe all former and to controul all future decifions of 
the courts upon the fame points, and inf1:ead of coming forward and {hewing caufe 
why certain principles I1renuoully in filled upon by him, in former arguments, Ihould 
not be admitted as fixing the Americlln conf1:ruCtion of the treaty, and of courfe 
entitling the claimants to an award, under the interpretation of the board, he flies 
off, aad fays "that is a propofition to be admitted or denied on the part of the 
" claimant." 

The claimant has no heGtation in admitting and denying, and he will im'oh-e 
himfelf in no contradiCtion in fo doing. 

He admits that by the conf1:ruCtion put upon the treaty by the courts in the 
United States, he cannot recover his debts, and he complained in his memorial of 
this, as a legal impediment. 

He denies that this is the conflruCtion which the Britilb government put upon the 
fame treaty.-

He admits that the board are the proper umpires upon the fubjeCt, and he is fatis
fied with their decifion.-

He denies that .their decifion is of any binding authority upon the courts, any 
more than the detlhon of the courts to the cont! ary are binding on the board. 

Th~ agent of the United States, when preffed by the board to declare, " whether 
there IS good ground by t~e law~ of t.he .Iand for now proceeding j\ldicially in the 
recovery of the debt on which thiS elann IS founded," avoids a direct anfwer. Is 
this t?e ean?id and dignified act of a great g?vernment, well knowing the inter
pretatIOn which the fages and expounders of its laws have repeatedly given, to the 

replication~ 
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replications of the CI treaty" when acts of attainder have been pleaded by debtors? 
Could he not have faid, "I know of no decilion in favor of fuch a plaintiff, in 
any court, and I know of feveral in which it has been determined that perfons in the 
claimant's fituation can not recover ?'-Inl1:ead of this, he fays, "It has been 
adjudged that the treaty has removed the impediment ariling from confifcation, and 
therefore it may be contended that it repealed attainders; and he proceeds, and 
contends that if it be doubtful, the claimant mull feek his remedy at law ;-in other 
words, he mlla wa/~e a few years and fI)end the amount of his demand in or(ier to 
purchafe authentic tel1:imony, that the debt itfelf is irrecoverable in the ordinary 
courfe of judicial proceedings. It has not indeed, been inlil1:ed, that the board 
mua attend the different trials, deliver their charges to the jury, and affill in the 
deliberations of the judges, but it is evident that they mua wait the event of ev~ry 
deciGon, and after that, they mull wait the retlIrns of all the executions, to know 
from the returns of marthals, whether the defendants are folyent in their diftricts, 
or have eftates in Kentucky or the Moon. 

But, in propofing the quell ion to the agent of the United States, did the board 
mean to alk, If/hal paints might be contended? No!-The arguments before thero 
fhew that every thing is contended.-Nor did they with to know wl1il.t things are 
doubtful.-A pointed que/hon was put, and a direct anfwer olIght to have been 
given. 

That anfwer the general agent for clailuants will take the liberty to give, aild to 
prove. 

By the law of the feveral States, and of the U oited States, as it now frands 
declared, as well by the judges of the State courts as of the colIrts of the United 
States, and from the conftruCtion put upon the treaty by thofc courts, the claimant 
can flot recO'l.'cr at law. 

If this is proved, fo as to fatisfy the confciences of the board, of the fact, the 
claimant mull have his award, agreeably to the decifion already given in this claim. 

The agent forthe claimants will ftate the judgments, on which he relies, and he 
calls upon the agent for the United States to produce one, to contradict them. 

DECIDED CASES. 

l\IoORE v. PATCH. 

J AMES PUTNAM, Efq. before the revolution held a high and important 
office lUJder the crown, in Malfachufetts, He early decided upon the part he 
thought himfclf bound to t.lke, and joined the Britith forces and le!t Malfachufctts 
before the declaratio!1 of independence. He was profcribed, attainted, and his real 

and 



and pedanal eltatc, debts included wer.e confifcated ~o the ufe of the State: He 
commenced atfilit, after the peace,. agamfl: one of hIS debt~rs, for a b01la .fide debt 
contracted before the war, and whIch had not been colleCted mto the treafury. 

It was, folemnly determined in the fupreme court of the commonwealth, that 
his attainder was a bar to his recovery. 

The fame point, ariling on the fame act, was decided by the c.ircuit COlirt of the 
United States, in the diHrict ofMaff.,chufetts. 

In thefe two cafes, the plaintiff was profcribod ,by the fame State in which the 
defendants relided and the caufe was decided. 

CA:llP 'c', LOCKW00D. 

IN this cafe the defendant was fued in a different State from that in which the 
plaintiff was profcribed, and the debt had never reaohed the treafury. One fl:rong 
point, in addition to all the arguments to be drawn from the true interpretation of 
the treaty, prefented itfelf in this cafe, to wit, "that courts of one State ought not 
to take notice of the peA;!llaws of another State." All were overruled, and judg
ment rendered for the defendant.-See Dallas·s Reports. 

This mufl: be conlidered as a moH authoritative declaration of the interpretation 
the United States put upon the treaty, as it was cited and relied upon by them, 
(unlefs they difavow the argument of their agent) to 1hew that a perf on in the claim
ant's fituatioll not only could not recover his debt at law, but even had no pretenlion 
to claim before the board. 

DOUGLASS '<'. STIRK et alias. 

IN the circuit court of the United States, for the difl:rict of Georgia, 

The plaintiff, (together with Sir James Wright and many others) was profcribed 
by. ~ame, by a~ act of alfembly of Georgia, for adhering to the king of Great 
BntaIn, and all hIS eHate real and perfon:.l, debts included were confifcated. l\fr. 
Douglafs had alfo an efl:ate, and feveral debts due to him in South-Carolina' By 
the Jackfonbnrgh law, his efiate, (debts excepted) was confifcated as the pro~erty 
of a known Britilh fnbject. 

~n ~he efi~bl~lhment of the federal court {for no Britilh fubjeCl: whatever could 
maIntaIn a fUit lIT the State courts of GeorgIa) he commenced the above action. 
The defendants ple~de~ the act of a~embly, the plaintiff replied with the treaty of 
peace, and the confiautlOn of the Umted States declaring it the fupreme law of the 
land. On demurrer this judgment was given. May 
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ALL and iingular the premifes being feen, and by the court now here, more 
fully under/lood, and mature deliberation being thereon had, it fcems to the faid 
court that the plea aforefa.id by the faid Sec. in manner and form pleaded, and tho 
matter in the fame contained, are good and fufficient in law to pn::c!uLk the L:.i 
Samuel Douglafs from his a.:tion aforefaid, &c. and concludes in tllc ufual forn), 
that the defendants go without day, and .ajndgment that they recover their coil:s, &c. 

The foregoing is a "judgmmt all dCIII:IITr anrllherefurc of high aUlborit),." I, 
was of fo high authority as to deter every other Briti/h fubjec1 in the lame fituation 
either from proceeding in fuits already commenced, both in Georgia and the other 
States, or from c.ommencing any other fuits, and was not that a legal impediment; 

If additional tefl:imony was neceiTary to /hew that the fvrcgoing dcciJioDs cor,t.li" 
the interpretation which every court in the United States will give to the treaty, 1. 
might be taken from the argument of the United States in this cafe. Their ag'~I; t 
even after being convinced that he mull abandon onc of his prineil'!..::', to wit, th,;'. 
confifcation is a bar to every c.Iaim, Ilill inllHs, that attainder is a bor, and th.: 
very decifion of chiefjufl:ice Elfworth in the confifcatioll cdc, I-IanJiltoll v Eaton 
fully fllppOrts hi m half-way in his polltion; to wit, that it is conildercd a~ a !.zr d 

law in the Unitcd States, the other half, to wit, that it is ~ IYlf to any claim ll,.:e, 
has been negatived by the dcci/ion ot the board 

'Vith there decifions, with the corroborating opinIOn "f the c11iti'jllltice ot til:' 

1T1~ited States, that the claimant " mil':1~ have been claimed ;md holden as a citizcll 
\~hatever were his fentiments and i1~~lin:,tion3;' and with t],~ ad of 1\':\\,-\'01". 
" 'which legiflated 011 his righiJ' alld debts ill thai J,"il'eii, r." All belure him, how In.£: 

he decline a plain anrwcr to a plain quetlion ? holV C.lll he C\'~n flv /1,,,1 (,Jllljlion i, 
do,!btjid? If a fuit at law was to be brollght in this (;:1::, and as the LT nited S[":,,:,, 
are interefted their agent and attorney general '.':_Te: to argue for the r1.,intirl~ 110" 
would they get over their own alfertions? could Ibey candidly [IV y, e \\"C;',~ iii an 
error and are cor.vinced of it? \Vhy not then tell th,: board in 1'1.1;/1 tum:, tI" J"i"I' 
ant bas a remedy tit law? they will not commit themr"!'rcs f,~, C,r. 'Vould they Cil': 
the opinion of the board? A chapter in the Koran \\'vl.dd be legally as binding, 
would they urge the policy of a contrary d~termimtion? Policy cannot difJlenl;· 
with the oaths which are recorded in I-leaven. \V lould t!l"Y venture to fly tk,t t 1" 
interefl: of the United States, its trcafury and its cit;.:<:n; require it? \','ould llf)' 
the honeil: indignation of the judge roufe at the arzumcnt adtIreficd to In,c il~t~rclL 
of the man? Could they urge the withes, inlhuCtions 01' even direc"t;ons ot the other 
blanches of govunment ? " It is an important principle, which in the Jifccll1ion ot 
" quellions of tillS kind, ought never to be loft fight or~ tint thc judic! L'y of t11: 
" United States is not a. rub-ordinate, but co-ordinate branch of the government." 

But is the argumentum ab inconvenient; to avail nothing? and ill the zeal of the 
agent of the U oiled States for their iDlerea, is not that interelt in fome degree for-, 
gotten. E It 
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If one fuit is neceifJ.!y to be brought, thoufands mull: be .brought, for if one. al?ne 

is commenced and terminates (contrary to all precedents) m favor of the plalDuffs, 
all the other claimant s are left to the chapter of accidents. If all are brought, the 
board mull: wait the decifion of the very lall:, in order to afcertain whether the 
parties, if alive are folvent or their defcendants in the third or fourth generation 
have aifets by defcent. All thefe fwts mull: remain in fufpenfe in the lower courts, 
until one Iball be determined in the fupreme court, and then proceed; or they 
mull: all prefs for the judgment of the lower courts which mull: inevitably decide 
againll: them, thofe courts being bound by the law as it now Hands. And then 
they mull: all give fccurity, purchafe writs of error and come to the highell: tribu
nal; and if all thefe jlldgments {hall there be rendered for the defendants, not 
barely legal coll:s but every neccifary expenfe mull: be added to the compenfation. 

But how can the agent of the United States even hint at the neceffity of fuits 
without formally and folemnly abandoning, and declaring unfounded, every polition 
he has laid down in all his former arguments. But even this would be now too late, 
when the claim was lirll: filed he ihollld have avowed the opinion of the United 
States, that confifcations and attainders were all done away. 'VitI! this fanClion, 
fuits might then have been commenced, but while the United States gave their ap
probation to, and rell:ed upon decifions that the claimants had no remedy it would 
have been madnefs to have gone to law. 

As long as the doCtrine of the perpetual and unalienable allegiance of the natural 
born Britilb hlbjeCts is interwO\'e,n in the texture of the Britilb conll:itution, and as 
long as the right of emigration and of expatriation is a principle of the American 

-government, the courts of the two countries will differ in one important point of 
interpretation on the treaty of peace. 

Great Britain fays, every individual who did not remain :utachcd to the Ameri. 
can government at the treaty of peace, although from neceffity, from the impotlibility 
of getting away, or from the wilb to fecure the earnings of his life, he may have 
remained after the declaration of independence, he is lliB my fubjeet ; my prior 
I ight, and hi, own determination, jull:ify a claim which has never been relinquifhed, 
and his adherence to my caufe, which you call a crime, with me was meritoriou~, 
,tnd gives him an additional right tel my proteClion and [upport. 

~he l!nited St:1.tes alfert t.hat from the declaration of independence they aifumed 
their ll:atlOn .among the natIons of the earth-that remaining after that time, was 
at leall: a tacit acknowledgment that he had become a citizen-tbat his ell:ate was 
legi{bted upon as the efhte of a citizen's, and that that law \\'as direCled to an 
obj,eCt of mere mun.icipal regulation an.d not affeCled by the treaty.-Here they are 
at lifue--:-and as natIOns o;\'n no fupenor under Heaven, however different they 
may be In wealth, populatIon and Improvements-war or arbitrement mull decide 
their dirputes, and wifdom, jull:ice and humanity, have chofen the latter. 

T?at arbitrement however is 110t between creditor and debtor; that would be 
NcCtmg a court unknown to the conll:itution of the cOlin try-and decifions ot 

court~, 
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c{lurts, moulded to fuit the awards of the board, would indirectly fubmit the 
debtor to a tribunalJrom which by the moIl folemn compact he is exempted. 

The arbitrement is between the creditor who has been by the laws of the country 
prevented from recovering his debt, and that country in which thofe impediments 
have been created or permitted. 

July I, 1798. 

Wm. MOORE SMITH, 
Gentral agmt for claimants. 

COMMISSIONERS' OFFICE, 

Philadelpl.ia, 2J Jllly 1798. 

PRESENT. 

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS, 
Mr. GUILLEMARD. 

In the cafe of INGLIS. 

OBSERVATIONS from the claimant by the general agent purfuant to 
the order of the board of the 25th ult. haTing been read-Ordered, that the agent 
for the United States have leave to fee and reply to the fame within ten days. 

Ex/raBed from the proceedings of the board. 

G. EVANS, Secreta'".),. 

In the cafe of the Reverend MR. INGLIS. 

IN purfuance of the order of the board of the fecond infiant, the agent for 
the United States will proceed to remark on the obfervations and the authorities 
offered to the board by the gener!!1 agent for claimants, in confequence of their order 
of the twenty.fifth ultimo, which have relation to the prefent enquiry in this cafe, 
" Whether there is a remedy at law now for the claimant." 

In 
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In doing this, the agent for tne United States will endeavor to aTOid any aDa. 
{jons to him perfonally or to the nation whofe fubjeCts in thefe cafes. he reprefeots, 
that may tend to excite unpleafant fenfations in either. 

It is a principle which he hopes will not be denied, that where creditors claim 
under the treaty of amity it mufl: appear to the board that they have not now iii 

remedy for the retovery of their debts in the ordinal}' courfe of ju1icial proceedings. 
Convinced that this ought to appear to the board, and that the UnIted States never 
alfumed the vayment of one cent on account of Britifh debts when the debtor ~vas 
able and might be compelled to pay; it was made by the agent for the Umted 
States a dillinC1: ground of defence againfl: this claim, "that there had been and 
was yet adeqnate remedy at law." He intended to refort to this plea, and rely on 
11, {bonld the firft ground of defence be determined againfl: the United States. Is 
he, or can he be p: ecluded by any aCt of the board from doing trns? May he not 
:tz.t<:: as many grounds of defence as he may think proper, and if anyone is deter. 
mined a jllfl: bar to the claim, are not the board in confcience bound to decree 
;!gainH ~he chim? unqudl:ionably they are; as the agent knows no power to limit 
the v:lriolls defences he may make to claims, he Ihall be governed now as he has 
('cen on this fllbjtt'1 entirely by a regard to jzYlice and to ~he honor and irzterif/ of the 
[T,:ilcJ States. Thefe motives induced him to pleaol the fecond plea of defence 
~gainfi the claim, the flme motives powerfully urge him to rely on it, and he does 
:-ely OD it. 

It is ohfen"t:d by the agtnt for claimants that "if thi~ cafe /lood alone (without 
" having others depending upon one very important principle, to wit-the necellity 
" at this late day of reforting to the courts of the United States as a previous /lep 
« to any application to the board) a fingle Qbfervation only would be repeated-the 
"claimant's fecurity is impaired, lelfened, abfolutely delhoyed." Waving for a 
:llOment an enquiry whether the claimant's fecurity is impaired, lelfened, or abfo
llltely de/hoyed; and fuppofing the fecurity abfolutely delhoyed; yet if the credi· 
-{or can now obtain and aftualfy have and receive full and adequate compenfation, 
from the ellate of the debtor in the ordinary courf..: of judicial proceedings, it is a 
cafe where the United States are not refpotfible. The words of the 6th article 
;lre, &c. "'¥hereas it is all edged, &c. t.hat by the operation of \'arious lawful 
" impediments fince the peace, not only the fuJI recovery of the faid debts has 
~, been ddaye-d, but alfo the value and fecurity thereof have been in feveral infl:an
:: ccs im~a!red an~ lelfened JQ that by tl~e ordinary courfe ~f judicial proceedings 

the Briti/h creditors cannot now obtam and aCtually have and receive full and 
:: a~equat: ~ompenfiltion, .for the lolfes and damages which they have the-reby fuf. 

tamed, It IS agreed that ID all Juch cafes where fuJI compenfation for fuch lolfes 
" and damages cannot for whatever reafon be aCtllally obtained, had and recei\'ed 
" by the faid ueditors in the ordinary courfe of jullice, the United States will 
" make full and complet: compenfation for the fame, &c." According to this 
te::t though a mortgage IS de~royed abfolutely, yet if the creditor polfefies other 
cYidences of the fame debt whIch the mortgage fecured, and the debtor in the ordi
nary courfe of judicial proceedings can be compelled to fatisfy the debt out of fome 

other 
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other ellate, the cafe is excluded from the jurifdiEtion of the arbitrators. The 
debtor mull be put'fued and the United States cannot be made liable: The fiipula
tion does not render them liable TIIerely becaufe a fecurity is impaired or Idfened or 
d:Jlroyed but it mufi: beft dellroyed, that the debt cannot be recovered from tile 
debtor, in any judicial form whatfoever. Where is the lofs or damage to a creditor, 
if ha:ving two kcuri.ties- {lne is loll and the other wiII enable him to recover his 
whole debt? and if one is loll, why in jufiice fhould he not avail himfelf of the 
other? and in fuch a cafe as this, why ibould he not be compelled to do it? 
Suppofe a cafe where prior mortg;t~s had exhaufied tlle fubjeCt, would the latter 
mortgagee confider his debt loft, when out of other efiate of the debtor he might 
obtain payment in the ordinary courfe of jufiice by an aCtion of covenant. Vain is 
it for the claimant now to pretend that he trufied merely to the mortgage, when 
that had been preceded by bonds to feeure the fame debt: He trulled as is "ery 
ufual to the perfonal fecurity of the debtor, and to the mortgage alCo. The ~;;cn~ 
for the claimant then has been precipitate in taking it for granted that the creditor 
trulled to the mortgage only; nothing can reafonably warrant fuch an idea, nor 
did the agent for the Fnited ·States ever admit it. \Vhen it was faid on a 
former argument by him, that the mortgages were in the polfeffion of the State of 
New.York, il was urged on the part of the United Stares, that the bonds were 
in the hands of Mr. Inglis, and that he had a remedy by fuing on them, even 
fuppofing for the fake of argument no proceedings could be m'lifltained on the 
mortgages. Does this principle contain the admiffion which it is C<lid has been made 
on the part of the United States? Can it be ferioufly believed, that they would 
contend, that Mr. Inglis ought to fue on the bonds if they believed the bonds were 
no feeurity fer his debt? It is contended now, and always has been contended, 
on the part of the United States, that the bonds were fecurities for thefe debts, 
and it is believed whenever the debts are fued the bonds may be evidence to Cupport 
the aCtions. Thefe obfervations and a recurranee to the Jafi arr;ument, which 
concluded the pleadings on the part of the United States will {hew that the agent 
for claimant's has either not read or not underllood them. The agent for claimants 
having made a rampart for himfelf by what he calls an admifiioll filppofes the land$ 
have pa{[ed into the hands of innOCCTlf purchafers, pqJiti'l..ely difencumbercd in law, 
and therefore argues that there is no remedy nu\'.' on the mortgage. The agent 
for claimants in the hurry and length of his argument altogether forgets the princi
ples on which he argues. Does he Hate it as a faCt that tile land has been hId by 
the mortgagor? No-he has never faid it was fold by them. '¥ith reafon then 
the agent for the United States may confider it as agreed by the agent for claimants, 
that the mortgagors Hill hold the lands, he is the more willing to underlland the 
ag(;nt for daimants in this way becaufe he believes they are now in polfeffion of 
them. If the faCt is, that the mortgagors hold the lands. can any·argumer.t founded 
on the fuppolition that they do not hold them, advance the intcrert of Mr. Inglis 
'Of furnifll arguments to fupport it. 

The nn'erial fact is, that, whether they hold the mortgag~d premifes or not, 
t key bold am~}le ('nate for f~tisfying the cLtimants' demand. 

'fhe 



The next /uppoJilion which is affumed as a grouild of argilment is that the I~n~s 
have paired pofitively difencumbered into the hand~ of innocent purchafers. ~hls IS 

the very paird on which the agents have been at if!iJe "whether the !ands If fold 
" did pals pcjitively dijencumbered." How does the agent for. the claimant argue 
J.is fide of the quell:ion ? In this. ext~aordinary w.ay, he d~C!d:s. the. matter on 
which the agents difagree, to be m his favor, havmg done thiS, It IS laid down by 
him as a gr~und-work to prove, the very point itfelf on }Vhi~h they are at iff~~. 
The aoent for claimants has heretofore argued that the treaty remll:ated Mr. InglIs s 
debts, °if it did, it confirmed the original fecurity on the land which never could 
pafs difencumbered into the hands of a purchafer. 

It is faid that the agent for the United States reafons as if the decrees of the 
fJe-ard, v.ere to controul the decifions of the courts, his reafoning mufl: have been 
llrangely mifunderll:ood to produce fuch an obfervation. He never did nor does he 
n&W admit a c.ontrouling power in the board oyer the judiciary '!f America: An 
i.lea fo 1'/J':i;!:,!:~i.1g. fo difgraciful, to the United States, was never enteltamed by 
~linl. 

The "gtnt for cl<limants has taken the liberty to obferve that the agent for the 
United States when prdfed by the board to declare, " whether there is good ground 
" by the laws of the land for now proceeding judicially in the recovery of the debt 
" on which this claim is founded avoids a direCl: anfwer." If the agent for the 
United Statts returned his anfwer in a manner unfatisfaCl:ory to the board, it was 
only from the board that he ~peCl:ed to hear it was unfatisfaCl:ory. If their quef
tion has not been anfwered by him, in a manner not to be mifunderll:ood by them 
.1Od at the fame time perfectly decorous, he has been very unfortunate in not execut
ing what he intended. 'Vhen the agent for the United States had previouOy 
Hated, as a/uijl,wtive and adequate ground of defence againll: this claim, that the 
difability arifing from the aCl: of attainder of the creditor was annulled by the treaty 
of peace, on the fame principle that the conGfcation of the debt was adjudged to be 
annulled, the debtor being yet and always poffeffed of fufficient ell:ate to fatisfy this 
claim, or fuch part of it as in jull:ice Ihould be paid, he underfiood the quell:ion 
from the board, as intended to draw forth further reafons in fupport of that ground, 
and not his private opinion which he could not have fuppofed the board had con
~efcen~ed .to aik. ~e therefore gave an anfwer containing reafons for that propofi
lion. fhl.s he conceives was prope~ and all that was expeCl:ed of him by the board, 
~Jore efpeclally as the~ have not ~gDlfied the contrary, for he is not difpofed to con
fider the agent for claimants as dlfCCl:ed by the board to c.omplain on their behalf 
tha.t their .que~io~ was not fatisfaCl:orily anfwe~ed.. But to gratify the agent for 
cJal~ants 10 this. lOfl:ance ~hough under no obhgatlOn to do it. the agent for the 
Umted States w.11l fay agalO, what he has ~ef~re moll: intelligibly faid, that the 
treaty of peace did repeal and a?n~l the legl.(]atlve aCl:s of attainder paffed by the 
feveral States, upon the fame principles that 10 the cafe of HamiltOlls and Eaton the 
chief jull:ice adj~dged it to have annulled ~he. aCl:s of cOI!fi./catiOTI paffed by the State 
of North-Carolllll, and upon the fame pnnelples that the board have in this cafe 
rdolved that the laws of confifcation paffed by the feveral States fa far as debts are 

concerned, 
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concerned, are by the treaty of peacc annulled and made void. If this is the 
efFetl: of the treaty of peace on cOlififcation laws relative to debts, the like mull: be 
its efFetl: on attainder laws relative to debts, for the agent for the United States does 
not difCern any reafoDable foundation for a dill:inction between the operation of th'~ 
treaty on thefe ft:verallaws. 

How cnptious then mull: appear this complaint againll: the manner in which the 
enquiry of the board had been anfwered, and how unbecoming was it in the agent 
for claimants to interrogate, and obfen'c, "Is this the candid and dignified atl: ot 
" a great government, well knowing the interpretation which the fages and expoun
" ders of its laws have repeatedly given to the replications of the tre~ties when 
" atl:s of attainder have been pleaded by debtors? Could he not have faid, ] 
" know of no decifion in favor of fuch a plaintiff in any court, and I know of 
" feveraJ in which it has been determined that perfons in the claimant's fituation 
.. cannot .recover." 

Here it is alferted that cafes have exilted where rep'=!atedly the judges have deter
;nined that perfons attainted by legillative acts during the wal, were difabled to 
recover their debts fince the peace, and it is infinuated that they were known to th~ 
agent for the United States. If any filch cafes exill: they are unknown to the 
agent for the United States, nor does he believe there are any fuch, for he does 
110t confider either of the three cafes. Jlfoore ,'5. Patch. Camp \"S. Lockw7od, or 
flouglaJr vs. Slirke, &c. produced in fUppOTt of this alfertion as warranting it. 
Upon thefe he {hall obferve more particularly by and by, but he cannot conceal 
his furprize, if repeatedly judgments of this fort have been rendered that fomt 
inll:ances are not more fatisfatl:orily made known to the board, and he nndt add 
that if in any inferior court a judgment of this fort Ius ever been given, it being 
contrary to the dotl:rine ell:abli{hed by the opinions of the judges of the fupreme 
court in Hrlton's cafe ought not to be regarded by the board. The agent for the 
United States therefore could not fay, "that he knew of feveral in which it has 
" been determined that perfons in the claimant's fituation cannot recover" their 
debts, afld he denies that any decifion was ever gil'en in the fupreme court 1)f the 
United States which either fupports or even countenanc.es, and which does nl)t 
rather contraditl: f\leh an opinion. The agent for cbimants proceeds-" But in 
., propofing the quell:ion, &e. did the board mean to alk what was contended? No 
" -the arguments before them {hew that every thing is contendcd"-"Vhcn every 
t,~ing is demanded, many things mull: be contended. When all interpretation is 
laboured to be gi"en to the treaties, contrary, as it is conceived, to the uncontro
vertible meaning of the articles, when an interpretation is labored to be given to 
the treaty <>f amity, [0 injurious to the intertjl and fo derogatory to the hOllo,' of the 
United States, fo contrary to the ideas entertained of ~ in the U nited Statc~, 
when adopted, that had fuch an interpretation been thought poffible this treaty 
would not then have found a lingle friend, among the many wife, honorable ~nd 
jllll: men, who :ipproved and advocated it. 'Vhen an intf'fJ,rctali;)n is bhonred to 
be given to this treaty, that cannot fail to make it the objetl: of unil'erfal detell:ation 
for the injul1ice that it will do the peol':e of the United States, it was inc.umb-::nt 

on 
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on the agent to oppofe every argument againfi fuch an interpretation. In t1~e pre
fent cafe when it is admitted that the debtors polfefs efiates more than fufficlent to 
pay this claim, whtn thofe debtors and their efiates are amenable ~o t~le la~s,. when 
the creditors polfefs legal evidence (that is to fay bonds) to maintain fUlt.s In the 
ordinary courfe of judicial proceedings: Where is the reafon or the Jufhce that 
excuf~s the creditor from proceeding at law again11: the debtors? The agent for 
the claimant has urged two objeCtions. 111:. That there is no' " neceility at thi3 
" late day of rerorting to the courts of the United States ~s a· p~evio:rs fieF. to any 
" application to the board. 2dly. That the aCt of the attamder III thiS cafe IS aba, 
" to a fuit." 

The lira objeCtion is of a general nature applying to other cafes in like ~lanner as 
to this, and therefore its principle is faid to be very important. Truly It IS very 
important. If it means any thing it means, that the United States are ir:lI~ediate
Iy liable for all the outfbnding debts contracted before the war, remalmng due 
flam American debtors, to Britifh fubjects, and that a Britiih creditor is not bound 
to fue his debtor in any inHanc.e at this latc day. When fuch a propofition is feri
ouny infiHed upon on the part of the claimant can there be any bounds to claims 
againil the United States; and ifthepropofition is approved by the board, is there 
any outHandillg debt contratled before the war, and yet due from an American 
citizen to a Britiili fubject that will not be awarded to be paid out of the public 
trcafury? Can fuch an opinion be for a moment entertained by any man who will 
take the trouble to read the article of the treaty? In this particular cafe the agent 
for the claimant urges that he ought not to be obliged to refort to judicial proceed
ings, becauft he fays the filrne queHion ha~ already been decided, and he ufes the 
following words: "The board are not to fuppofe that the dtcilions of the American 
" judic.ltares are to be worked upon by thet emper of the times, to rife and flil with 
" the tides of events, that they will bend to every governmental exigency, or val; 
" or be blown about by every breeze of political interefi, " nor can the experi
.• ment of commencing fuits to try the queflion again be decently infil1ed upon by 
"the agent for the United States; it amounts to little iliort of a declaration 
" that the courts of the United States would do what he has already accufed a 
" 1':J.rned and illulhious judge of having done" make decifions from governmental 
"policy." If this form of expref1ion has been ufed to caft indirectly anyafperfion 
on the judiciary of the United States, or to induce a belief that the agent of the 
United States, had reflected on their probity, in either cafe the infinuation is unjuft 
The alfertion that the queaion has been already tried, is not admitted to be true, and 
already has been contradiCted according to the befl: of this agent"s knowledge. At 
this late day it is faid not to be reafonable to require the claimant to commence a fuit 
at law. Why has he not fued before? What has hindered him? The courts of 
juHice h~ve been open in New-york to Britifh fubjetls perhaps ever fince the peace, 
but certamly from the 4th Apnl 1787. See A. Hamilton's letter 19th April 
1792, Prelident's Melfage, p. 129. 

". But how can the agent for the United States even hint at the necef1ity of fuits 
" wlthol1! formally and folemnly abandoning and declaring ullformded every pofition 

" he 
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" he has laid down in all his former :\rguments but even this would now be too late, 
U when the claim was lid!: filed he /bould have avowed the opinion of the United 
.. State!, that confifcation and attainders were all done away," &c. 'Vhat means 
tllis pro/timptuous and gl'oundlefl affertion? The pofiti<1n relative to fuits as a general 
rule, Was laid down iil Cunllingham's care, (page ) it never has been abandoned 
and never will be, unlefs in fuch particular cafes as may reafonably be excepted 
out of the general rule. The cafe of Mr. Inglis is not deemed an exception. Is 
it for the agent for the creditors to diflate before this board how their elain:s are to 
be revelled and defended on the part of the United States? 

The agent for the United States wilhing to a'loin the di[~uffion of "n:, matter 
that is not immediately cOF'lneCted with the fubjeCt before the board, will not tnt.'r 
lipan the doCl:rine of allegiance as el1abli{hed in Creat Britain 01' in Awel io, 
When the contro\·erfy is not between his Britannic In:tjdty ;)nd the United 8(:,1-., 
it cannot be nec.effary to touch upon that lubjeCt. The contrllverfics ful,mittcd t" 

arbitration are between certain individuals, fubjcc1s of his Drit.mni.; majl;(jy, rela· 
tive to their private interefts and the United States. Should a cafe arife where til,' 
claimant {hall have taken the oath of fidelity to the IT nited Statts and for a whiLe 
.tCl:ed with them voluntarily and afterwards joined his Britannic majeHy, it m,l/ 
well be difputcd whether this defcription of per10ns are capable of claiming be!;",: 
this board by virtue of the treaties. '''ould it be competent for any man to e,y 
that he was not an American citizen in the teeth of hi, own oath, when the con· 
rroverfy does not concern his Britannic majefl:y but the individllal himfelf and the 
United States. On this head however no objet1ion iic:, again1l: Mr. Inglis who 
nev,er took an oath to the United States, and who has been determined to poller, 
a charaCter that entitles him to claim before the board. After this point had been 
determined by the board, it feems difficult to accollnt for the obfer\.1tions tlvt the 
agent for the claimant has at this il~ge thought proper to make un it. 

The agent for the United States will now proCeed to examine the three <:;1("" 
cited by the agent for the claimant to {hew that by the laws (jf the f,veral Statl's as 
it now Itands declared as well by the judgee of the tltate COllrts, as of the United 
States, and from the conll:ruCl:ion put upon the treaty by thofe courts the claim"nt 
canllot recover at law, and will endeavour to {hew that n~ither can {upport this poll. 
tion. 

In the cafe of Moore '/J. Palch, it is all edged that Mr. Putnam, the creditor and 
phintiff in the fidt aCtion was attainted. No fuch faCt appears by the record. In 
the record he is called an abfentee. In MatT.1chufetts there were two clalfes of 
people who had been inhabitants of the State that were prcfrribed, the tirO: under 
the confpiracy aCt which was an afl of attainder, the latter under the abfentee law, 
which was 1I0t an aCt of attainder, nor even confifcation without certain proceedings 
at law by way of libel were had for this purpofe. It was under the lall Jaw Mr. 
Putnam was proceeded agalnft as an abfentee; It is believed he never was attainted 
as a eonfj)irator. Mr. Putnam after the peace inHitutcd a ftlit in the county of 
'Vorceilcr in the State of Maifachufetts, for a debt due to him before the pe,lce, 
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'.)ya perfon of the name of Adams. He recovered hi.s judgment in th~ ufual time 
J;ld ma:1ner, no attainder or confifcation was pleaded In bar of the aehon. After 
recovering judgment it was found his debtor had left no perflnal dJate to ~atisfy the 
judgment, but was feized of real dJate equal to that purpofe. Accordmg to the 
laws of Ma/fachufetts of ancient ll:anding, the real eil:ate of the defendant was 
ddil'ered to the plaintiff in execution by metes and bounds to be held by him in fee 
limple in fatisfaCl:ion for his debt. Mr. Putnam being an alien, it was doubtful 
whether he could hold the land thus taken for his debt. To determine in a legal 
\':ay that queil:ion a conveyance was made by him to lIfoore, the prefent plaintiff, 
and he brought an aCtion of trefpafs which was finally determined againll: the 
intereil: of Mr. Plltn,ll11, that he was an alien and incapable by the laws of Malfa
chufetts of holding lands in fee limple. Such appears to the agent for the United 
States to b~ the circumil:ances of this cafe, which having no analogy whatever to 

the cafe of Mr. Inglis is no authority to proye he cannot now recover at law. Be
fides this cafe, if it involves the conil:ruCl:ion of the treaty of peace, it might and 
ought to have been brought before the fupreme court of the United States for 
their dec ilion, had the plaintiff conudered the jud61l1:'nt of the fupreme court of 
Ma/f,lchufetts to be againil: the treaty. 

The next cafe is that of Calllp ':'. Lry:k'7u??I, adjudged in the State court of 
Pcnnfyh'ania in the year 1788. This cafe when examined will readily be feen by 
the board to be no authority in fuppon of that opinion. The real queHion, and on 
which the court g:ll'e their opinion, was a que!l:ion of confifcation, in the words of 
the judge-" Whether the d~bt had been forfei~ed in ConneCl:icut and actually veil:
" ed in that State, and whether any thing has occurred which divell:s it, and whe
" ther under the peCUli,l1' circumfbnces of our relative lituation with regard to 
" each other tLc courts of this State can take notice of fUC!l confifcating and veil:ing 
., fo as to preclude the plaintiff from recovering here a debt due to him there, before 
" that con!ifcation." The proceeding againlt Calllp was not as a traitor, and he 
had never been attainted. The principal point in this cafe was the operation of the 
treaty on cUI!ftfcated detts, aOld tbe opinion of the court on that fubjeCl: \\';15, the 
only part of the caft: cited by the agent fur the United States. This opinion was 
that the treaty did not annul the aCl: confifcating the debts, which opinion has {ince 
been overruled in the courts of the United States, and is contradicted by the refo
lution of the board in this cafe. Ducs the agent for claimants willi to fatisfy th.:: 
boar,d by this adjudication that their refolution is erroneous, or what other purpofe 
can It ani wer? Indeed he fays the cafe prefent3 another point of import'lncc, Tiz: 
tflat the penal laws of one State will be taken notice of by the courts of another. 
Is this offered as an autl10rity in fome other claim that is hereafter to be brought 
before the buarJ, or ill Dr. Inglis's cafe? If in the latter how does It apply? All 
the pCll:tllaws relative to Dr. Inglis were pa/fed in the State of New-York. Dr. 
Inglis, if the buard fent him to law fur redrefs, will feek his remedy in the court, 
of New.York, where they will take notice of their own penal laws and of the 
treaty of peace. This part of the cafe having no relation to Dr. Inb\lis's cafe 
I.llil'.ht have been well omitted. 

The 
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The third and lail: cafe to which the claimant refers, is that of Douglaft ~'. 
Stirk, of this the agent for the United States knows nothing more, than what the 
agent for claimants has difcIofed concerning it at different times. The ltatement 
which he has;made of this cafe is very thort, and as it is probable the whole of the 
cafe can. be produced it would be agreeable to fee it. 

But taking the ltatement to be correCl (though from the inltances of inaccuracy fo 
frequent in the obfervations now under confideration it may"\vell be doubt(d,) the 
real points decided cannot be conltrued to be any other than thefe two. 11l That 
the treaty of peace did not annul a confifcation law, and 2d That there was ;] dif
ference between an Ameriwn Britijh juljeCi and a real Britijh juijet?' This judg
ment was rendered in 1792, and in both points has fince been overruled by th" 
American courts particularly in the cafe of f. amiltons and EatlJn. That there was 
an attainder, or if there was, that it was regarded in the deeifioll, does not certain
lyappear. Reference was made to this fame-cale by the agent for claimants in the 
memorial filed on the part of Robert Williams, and it was there reprcfented that the 
court decided, that there was a diltinClion between an American 13ritifh litbjeCl and 
a real Britith fubjecr, and that the 4th article of the treaty of peace, only embraced 
the debts of the latter, nothing is· there faid of attainders and the judgment arplird 
to American Bl"itith fubjeCls who were abfentees, in the like manner as to thole 
who had been attainted by law. In the cafe of HamillollS vs. Eaton, the plaintilf 
was an American Britilh fubjeCl and the debt had been confifcatt:d; whether he 
had been profcribed or attainted will appear by reference to the report in the polTef
lion of the agent for claimants, which it is hoped will be infpeLled by the board. 
The agent for the United States regrets that he dot:s not pOffefs the report, and 
cannot affilt his memory by perufing it. 

From thefe explanations and remarks on the cafes produced by the agent for 
claimants, the board it is hoped will be convinc~d that they do not fupport the 
alfertion, that by the law as it is now declared there is no remedy in the courts tor 
Mr. Inglis. They will for that reafon, and as there is every profpeCt that Mr. 
Inglis wiII recover at law, order him to feek his remedy there. It is believed the 
board can ne'1Jer make it necelTary before a claimant is fent to the courts to feck pay
ment of the debtor to prove to them by an adjudged cafe, that he can recover; it is 
fufficient for this purpofe, if there are no adjudged cafes or no iflablijhed principle of 
law to oppofe his recovery. Such appears the fair conll:rucrion of the treaty of 
amity, which was to give redrefs where it could not be obtained in the comfe 0 f 
judicial proceeding. 

The United States do not expeCl that the interelt of their trea{ury will influence 
the board in their interpretation of the treaties, nor do they defire it. They have 
formed treaties which they are able to fulfil, and with which they are willing faithful
ly to comply; but let it be remembered hy the agent for claimants, that their na
tioDal faith wiII not be violated, if they refufe to perform what was TUwr promiJed, 

allJ 
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and that their faith has not been pledged to pay whatever ~ay be awarded~ but only 
whatever /hall be awarded in the fpecial cafes refired to arb,trament. 

July y, 1798. 

JOHN READ, Jun. 
Agmt gmeral for the United Stater. 

PRESENT. 

COMMI SSlONERS' OFFICE, 

19th Februar)" li9Y' 

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS, 
Mr. SITGREA VES, 
Mr. GUILLEMARD. 

In tIle Cafe of the 

Rig/it Reverend CHARLES INGL 1::;. 

'FJN Jollow,:I/;] Rcfolulion !',rc":,,g trm tbe fubje8 rif filII difnllion in tile board dUl'illg 
I'vrnz! Jihings, Jllr. Jl1<7 c}ollrrU, ,"uitb the concurrence of lVIr. RiclJ and Mr. 
Cuillemard, moved ti'<!i the fame po:rU be paJ1ed. 

T HE DOARD having further confidered this cafe with the feveral argu
ments of the parties, aCts of the legiflature of the State of New-York, proceedings 
purfuant thereto, fbtc!1Kr.t c of the law and decilions of courts therein referred to ; 
aoo Im·ing in particular <.:onlidered--

An aCt of the [,id State of New-York, paffed on the 2zd Jay of October, 1779, 
whereby the claimant was convicted and aUaiT/ltd of the ottence of adhering to the 
king of Great Dritain, and his whole eflnte both real and perfonal fOT/tiled to and 
"-'dled in the people of the State: 

_ An aCt pa/fedon the 13th day of No"emb~r, 17S1, for remedying miJlakes and 
d J~ft" in the proceedings for conviCtion of perron:; who had adhered to the encll1Y : 

An 
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An an palfed on the 19th day of May, 1784, (Jubflquent 10 Ihe tnaly oj peace) 
by the forty-fixth feaion whereof it was made lawful for all perf ODS being· citizens 
of the State; who were indebted by mortgage, bond, fpecialty, contraa, or on 
account, to any perfon whofe ell:ate was by attainder and cOllvi8illn foifeitd to the 
people of the State, 'With.fix mOllths after the palling of the faid act, to pay the faid 
debts tf} the treaJury !if the State, in fpecie or other monies and paper fecurities, and 
where fuch debts were due from perfons who had not remained within the enemy's 
power or lines, and whofe ell:ates wereforftit.ed to the State by attainder or convic
tion, fuch perfons might in difcharge offuch debts, pay unto the faid treafurer, the 
certificate or notes therein referred to, and be difchargcd from any inter:JI which may 
have become due on Juch debls, from Ihe Jid/ daJ' of January, 1776, to the jitjl day 
of january nexi after the conclrtfion of Ihe war, provided the fecurity had not been 
executed fince the faid firll: day of January, 1776, the receipt of the Jaid treaJury 
being thereby declared to be a JuJlicietlt aifcharge for the debls fo paid: And it was 
thereby alfo provided, that from and after the expiration of the faid fix months, it 
1hould be lawful to the commjfJioners of flrftitl1re.r, to Jue for and recover all -debts 
due to perfons whofe ell:ates were by al/ainder or co'!fiJcation fa forfeited to the people 
of the State, with the whole inler'!fl due and to grow due thereon, the monies fo 
recovered by the faid commiffioners to be paid into the treafury of the State: 

An aa palfed on the 27th day of November, 1784, whereby the clerks of the 
refpeaive cities and counties within the State, were authorized and required to 
cancel the records of mortgages to perfons whofe efiates real and perfonal, were for
feited to and v:JIed ;'1 the State; and in particular providing, that where fuch moTt
gages were difcharged fillce the 12th day of May, 1784, the treafurel's certificate 
lhould be fuffi~ien t : 

Three fubfeqneht ACls, allowing further time to debtors for making payments to 
the treafurer of the State, of debts due to perfons attainted, and whofe ell:ates were 
forfeited to the State, in the manner provided by the faid aCl of the 151th day ot 
May, 1784: 

An aa palfed on the l.zd day of February, 1788, entitled, " An aCl in the 
" form of the aa recommended by the refolution of the United States in congrefs 
H alfembled, ofthe 2 Ill: day of March, 1778, to be paired by the feveral States, 
" relative to the treaty of peace between the United States and the king of Great 
'0' Britain,"-whereby it :was enaaed, that fuch of the aCls and parts of aCls of 
the legiflature of the State as were repugnant to the treaty of peace, or any article 
t1lcreof, fllOuld be and were thereby repealed ; and the courts of law and equity 
within the State, were direCled and required to decide and adjudge according to 
the tenor, tru<! intent, and meaning of the fame: 

An aCl p:tlfedon the ZI a day of March, J 788, in the fame feffion of the legif
lature of the (lid State, and by the elme perfons who paEed the general repealing. 
aa lall: mentioned, the fourth feClion of which aCl, paired on the faid 2 J fi day ot 
MardI, fiatcfo, that "'Whereas notwithll:anding the length of time given by the 

'0' legiflaturc 



" legil1ature of the State., to fuch as we~e indebt~d to perfons wh~fe efta,tts had 
" been forfeited as aforefald, to pay the fald debts mto the treafury m pubhc fecu
" rities, there was re~Jo'1 to believe that many of the faid debtors had withheld> 
" fuch payments, and not availed themfelves of the benefit intended them by. 
" fuch provifion" -and enacts, that after the firfl day of November then next, 
allY petfln might produce to the treafurer any bond or oth,er contract" execut~~ to. 
"IIJ attainted p::rfon, and pay the amount due thereon, 10 any publIc fecwnues, 
iifued from the treafury; and IIpon the treafurer's certificate of fuch payment, the 
perfon PJ.ying the fame. might then recover the amount of fuch debt from the 
perfon \I' ho executed fuch bond or other contract, but that no interd1.fooll!d be COIl/

pllted thereon betwetn the filjl day of January, I7 76, alld the fir/} ,llv if Jan/Illr)', 
"784,-which act fpeci.tlly provides, th"t " nothing therein conLlined fhould ex-
" teod to any bond or other contract, where one or more of the co-obligors had 
" /ince the war, or did then, re/ide within the dominions of the king of Great 
" Britain; or to any debts due from the perfons who had been inhabitants of the 
" State from the fide day of J"nlw:-" 177G, and who had been well attached 
" to the freedom and independence of the State, and actual fufferers by the late 
" war, to a1lY perfon or perfons who had been cOllvitled or attainted as afonfaid; 
" if fuch debts when contracted did not refpectively amount to upwards of fifty 
" POIlIlr'S each; but that all fuch debts not exceeding [lid amount as aforefaid, 
" flouM be lind were thereby fore~&er diJcharged; unlefs due to joint partners or 
" truflees, where one or more of the partners or cd/ui que trtJl had not been con
" vi/led or attainted :" -But the faid act, while it provides for the further effetl: 
and operation (under the modifications therein m(lltioned) of the attainder, con
fifcation, and proceedings pLT[uant thereto, '.s authorized and directeJ. by the 
feveral acts before flated, contains no reference to the general act which had been 
paffed in the fame feilion of the legil1ature as aforefaid, "in de Inn of the a(t 
"recommend~d by the refolution of the congrefs of the United States," as 
having been meant or held, fubll:antiaJly, in any paIt, to repeal by the "ener;,l 
words it contained or reflrict the operation and effec1 of the faid fp~cial at~ainder 
and confifcation, or proceedings purfuant thereto, and to the other acts for C<lrry~ 
ing the fame into execution; nor any fuch pl'Ovilions as would have been neceifary 
for applying the operation of, a repe~1 of the faid former ans, to thofe things which 
had been done, and proceedIngs which had taken place under the fame; and whic;} 
act therefore amounts to a legil1ative declaration, that "the faid act in the form of 
" an act" paffed in the general terms before flated, was not meant to repeal, or in 
any refpect underflood to affect the faid fpecial attainder and confifcation or opera-
tion thereof, pall: or to come: ' 

The certific.ate of Gerard Bancker, treafurer of the State of New-York dated 
the -zoth of October, J i97, is in the following words, viz: ' 

• "T~is is to certify, ,that purfuant to a liquidation made by John Slofs Hobart, 
• Efqulre, one of the Judges of the fupreme court of the State of New-York as 

" direCle,d by law, date~ tbe 2 I fl day of May, 1785, the balance due on a n:ort
" gage given by Hezektah Mills and Mary his wife, dated the 2d day of May, 

" li'7)-
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" 1775, to Charles Ingli" is three hundred and twenty.two pounds thredIlillings, 
" and that the faid Hezekiah Mills did on the 2+th day of May, J 78 S, pay faid 
" fum into the treafury in public fecurities.-And that purfuant to another liquida
" tion made by the faid John Slofs Hobart, efquire, dated the J 3th June, J 788, 
" the balance due on.a mortgage from Nathan Barlow and Joan his wife, to 
" Charles Inglis, dated the zd May, J 776, is one thoufand and thirty-one pounds 
" eight lhilliags and nine-pence half-penny-And purfuant to another liquidation 
" made by the faid John Slofs Hobart, efquire, dated the 14th June, J 788, the 
" balance due on another mortgage from Nathan Barlow and Joan his wife, to 
" Charles Inglis, dated the 2d June, 1776, is three hundred and fixty-eight 
" pounds fix lhillings and one penny; which two lal!: fums together, amounting to 
" one thoufand three hundred and ninety-nine pOlmds fourteen lhillings and ten 
" pence half-penny, were paid into the treafury of the State of New-York on the 
" 27th day of NO'fember, 1789, in public fecurities.-It does not appear from 
" any vouc.hers I hare, what fums the mortgages were originally given for."-

New York, OCtober 20th, J 797. 

( Signed) GERARD BANCKER, 'Treafurer. 
State of New-York. 

The decifion of the court of common pleas of the State of Pennfylvania, held 
at Philadelphia, in December, J 788, in the cafe of Camp agair!fl Lockwood, re
ferred to on the part of the United States as authority in this cafe, in the report 
whereof the parties are defcribed as follows, "the plaintiff and defendant had both 
" been inhabitants of ConneCticut previous to the revolution, where the debt for 
" which this aCtion is brought was alledged to be contraCted, and continued fo for 
" [orne time after the commencement of the war; fubfequent however to the 
" declaration of independence, the plaintiff joined the Britilh army, and on the 
" return of peace, he removed with other loyaliJls to Halifax, where he continued 
" to refide :" \Vhereby it alfo appears, that all the plaintiff's ell:ate, real and 
perfonal, was corifiscated by the legiflature, under an aCt of the faid l!:ate of ConneCt
icut, and declared to be forfeited to the State; that the plea on which the quel!:ion 
was decided by the court was as follows, viz: " That the corzfircation by virtue of 
" the aCt of ConneCticut had div:fled the plaintiff's property in the debt, if any was 
" dne, and ~,tjltd the same in that State," and that in deciding the quell:ion again{~ 
the plaintitf it was held by Shippen, prefident, "that the courts of one State mull: 
" neceffarily take notice of the confifcations ma<ie in another ;"-That the debt 
" was due from a perf on refiding within the State of ConneCticut, and was con
" fequently confifcated as other debts due there, and the right of action as well as 
" the debt was v:fled in that State,"-" That the fourth article of the treaty of 
" peace was confined to real BriljJh sl,bjel'ls on the one fide, and the citizens of 
" America on the other ;" -" And that the plaintif was not such a person as Lad a 
,. rght to sue jor and recover the faid debt, already 'Vdlcd b), ,'ol!fJtafion if! the 
" State of ConneCticut :" 

The 



The deciflon in the cafe of 1I1urray agai'!fl illarum 6f the circuit court of the 
United States for the diflriCt of Maffachufetts, held at Bollon, on the 12th day of 
May, J 791, by .7ohn :/'~)" ~squ~ri!, then chief jullice of the U?ited .St,~tes? Wi!
ii,llil C~Jhillg, esquire. alfoclate Judge, and John Lowel', esqUIre, dll1nCt Judge; 
in which cafe the plaintiff WaS John Murray, dcfcribed to be .. if the etly oj Sf. 
" Johll's, in fhi province oj New.Brunswick," and wherein it was pleaded for the 
defendant, that by «aCt of the general alfembly of the State of Malfachllfetts 
" B;",-, holden in the year of our Lord, I 779, reciting among others. that where. 
" as ;h,~ raid }<,hn Murray with fundry other perfons in the fame aCt mentioned, 
" had wickedly confpired to overthrow and de. if, ('Y the confl:itution of government 
U of the then latc province of J\LdLchufetts Bay, and alfo to reduce the inhabi. 
" tants ot' the faid province: it was enaCted that the faid John Murray had jufl:ly 
" incnrred the /oljt;l!lre of all his property, rights and liberties, holo,n under and 
" derived from the g~vernment and Lnvs (If the fame State, and /,jI ,1/1 ti't'ii mill 
" political rellltivn il) tlu .rame State, CIlJ to t/Je United St,'I~S of AmeriCl;" and 
" th,:t all tLe goods and ch"t(,ls, right, and credits, lands, tcnemelit>, and here. 
" ditaments of every kind, of whic'l th': faid John Murray was feiz,:d and pelTef. 
" fed, or was entitl~d to polfefs, Ihould enfure and accrue to the sole i/se lli:tl !'(Iltji{ 
.. of tlu said gO'i.·ernment and ]'1 u/,!e of th,~ State aforefaid ;" -" And that the com
U monwealth of 1Ialfachufe' r~ lila' thf ~'fI'" alld f\clifz'l.'e rig/.t to SI/£ for "ud recover 
" the deb! afor,·said ;-,\\,h;':)1 plc'l in b"x de ,'DIII'! held (fJ be gon/,"_" and that 
.. the faid John l\I\Lrr,cy fi",:'d ,','(o','cr rlOt/,jllg b:.' his writ." 

The deciGon of the circuit (OUlt for the diihicf o( Geon~i,r, "in the cafe: o~ 
Doug/ass agJ.inH S,i,'k's (,\"W:'lre', on the 2d of l'vL\', I79z, ;vhere it appears. 
from a printed report of the cafe, that judgment was given as follows: "JUOGF. 

" IREDELL th~;'c d.::lircred the judgment of the LOlitt: In this cafe, from the" 
" fidt, I h;;",,-, not h.id a l:lOnJenl', doubt, Douglafs was a citizen of th-is State; 
H banifhed from it; and his eltate ,mel debts cUil!ifcated. Tlli's is ;/, punill:,m~nt 
" by a State of on ~ of its own citiu;]s. There is no article in the treaty that C,!l1 

.. pollibly do away a forfeiture aCtually incurred by a citizen a.,:tually named be
" fore the treaty took place, and with rcii)e<'t to which, no fur~her inquiry i'l ne. 
" celI:'lry than what property and debts he poffe1fed. If his crime was Hill to be 
" efl:ablifhed by any proof whate\'er, perh.ps he would be proteCted by the fi:,I:h 
" article oftbe treaty. I am perfe~'l:ly clear that the fourth article protects only 
" Britifo JubjeBs on the one fide, and Amer;(i/I/ cit;z,eJlf on the other. An Amcrl
" can citizen cannot fay he was on the fide of Great Britain fo as to avail of that 
" article, without acknowledging himfclf guilty of high treafon, and no man te) 
" be fnre can claim a be?eiit under that allegation from the country againfl: whom 
" the trea[on was comnlltted. Ij any doubt call be futertailled on this fubjett, the 
.. fifth article would fhew this part ofthe treaty was not intended to operate on fuch 
"perfons. But I think the confl:ruction for the article itself is clear. I perfeCtly 
" agree alfo with the defendant'~ counfel, that in this cafe, the plaintiff DouglafS, 
" was as completely.bound by thiS act as he could have beef! by a fentence at law; 
" and that thiS law IS to operate in the nature of a fentence, an obfervatiou which I 
" think was made with milch judgment and vropriety. My brother Pendleton 

" authcri~ee 
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. " al1thorizesme to fay, that he concurs in this opinion, and therefore there mull:_ 
.. be a judgment for the defendants. 

The decifion of the supreme C/Jurt of the United States in February~ 1794, the 
State of Georgia agairiflBrailsford, and others, (produced and referred to in the 
.:ourfe of difcuffioD in the board, to fhew that in the cafe of corifiscation there was 
a remedy at law, at the fuit of the original creditor) in· which cafe, the caufe hav
ing been tried by !!- fpecial jury upon an amicable ilfue from the equity fide of the. 
court, to afcertain " whether the debt" and the right of aElion to reco'IJer it, belong-
.. , ed to the State of Georgia ar to the original' creditors," the queftion of law con. 
fidered by the court as decifive of that point was, whether the debt had been con· 
fifcated or not? And the judges hav.ing been unanimouS) the following charge was 
Qe1ivered to the jury by chief j'!flice JAY; "Weare of opinion that the debts due to 
" Hopton and Powell (who were citizens of South.Carolina) 'Were not co'!ftscated 
" by the fiatute of South.Carolina, the fame being ther.ein exprefsly excepted: that 
" thofe debts were not co'!ftscated by the State of Georgia, for that ftatute enaCls, 
" with refpet!: to Powell and Hopton, precifdy the like, and no other degree and 
" extent of c.onfifcation and forfeiture, with that of South Carolina; wherefore it 
" cannot now be neceffary to detide, how far one State may of right legiflate rela. 
H tive to the perfonal rights of citizens of another State, not refiding within their 
., jurifdiaion ;-Weare alfo of opinion, that the debts due to Brailsford, a Bri. 
" tifh fubjeCl refiding in Great Britain, were by the )latute of Georgia fubjeCled not 
.. to confiscation,. but only to uqu!ftration, and therefore that his right to recover 
• them, re'l.'i'IJed at the peace, both by the law of nations and the treaty of peace .. " 

Upon receiving which charge, the jury, after deliberating fome time, prepofed the 
following quefiions to the court, " Fidl, did the aCl of the State of Georgia com~ 
H pletely 'lJeP the debts of Brailsford, Powell, and Hopton, in the State, at the 
.. time of paffing the fame? Secondly, if fo, did the treaty of peace, or any 
.. other matter, revive the right of the defendants to the debt in controverfy?" In 
anfwer to which. queftions the chief juftice ftatcd, "that it was intended in the 
.. general charge of the court, to com prize their jlatemmts upon the points 'lOW sug· 
,~ g!fted, but as the jJlry ~tel'tail1ed a doubt, the enquiry was perfeClly right. On 
" the firfi quefiion he faid it was the unanimous opinion of the judges, that the 
" aa of the State of Georgia did 1I0t 'IJ:Jl the debts of Brailsford, Powell, and 
H Hopton, in the State, at the time of pafiing it; On the second qu:Jlio1i he faid, thnt 
., no stfjudlr-atio1l di'IJd!s the property in the thing fequeftered, and conseqllently, 
.. Brailsford artbe peace, and indeed throughout the war, was the real owner ·of 
.o. the debt-; that· it is true the State of Georgia interpofed with her. legiflative au· 
.... thority, to prevent Br-ailsford recovering the debt while the war continued, but 
.. that the mere r:Jloration of peace, as w!1l as the 'Very terms of the treat)', revived 
u the right of aClion to rec.ov.er the debt, the property of which had 'le'IJer in faB 
" or law, been taken from the deftndants : A nd that if it were otherwife,. the Ie. 
u qudlration would certainly remain a lawful impediment to the tecovering of a. 
U bonafide debt, due to a Britilh creditor, in direCl oppoGtion to the four.th. article· 
.... of the treaty :'-The faid feveral points thus ftated by chief jufiice Jay, as the: 
nanimous opinion of the jucfges of the fupreme court, manifeilly importing, that.; 

. G ~ 



so 
jf the debts in quefiion had been conjj-ct,,], th~ ribht wo~ld have been gone from 
the orioinal creditor foreyer, fa as ta leave nathmg on which the treaty of peace 
could ~perate; but that in the cafe of fi''ltlllration cn0" th~ right never h£l'lJillg been 
.direlled, the remedy v:as only fuftlended, and of courfe revived on the mere refio~
;J! [Gn of peace, as well as by the treaty ,-and th~ report llates, that "af~er tlus 
.. expl~nation, the jury, without going again from the bar, returned a verdict for 
" the defendants:" 

. And the cafe 0f lVtwre exeCl1lor of JOliN, plaintiff in error againfi Hylton, 

. <1ecided by the Jllpreme (,(,uri of the United States in Feb. I i96, on a wnt of error 
from the circuit court for the difirict of rirginia, where on the demurrer to the 
(\efcndants rejoinder t,) the plaintiff's replication to the fecond plea, judgment had 
been given for the d~fen.:lants, in June, I i93; v":lich fi'cond ple,/, ~hereon the 
decifion was fa gi\'Cn, confines itfelf to the llatement of a payment mto the loan 
office of the State, pur [uant to an act pa£led on the 20th day of October, '777, 
therein fpecially recited, entitled "An act for fi'qtll:Jltring Britilh property, ena
" bling thofe indebted to Britilh fubjeC1s to payoff fuch debts and directing the 
" proceedings in fuits where fuel! fubjects are parties:" And which a,-'1: fo entitled 
proceeds on the following preamble. "\¥herells divers perfons, fubjects of Great 
" Britain, had during our connection with that kingdom, acquired ellates, real 
" and perfonal, within this commonwealth, and had alfo become entitled to debts 
" to a confiderabJe amount, and fome of them had commenced fuits for the reco
" very of fuch debts, before the prefent troubles had interrupted the adminillration 
" of jufl:ice, which fuits were at that time depending and undetermined, and fuch 
" efl:ates being acquired, and debts incurred, under the fanction of the laws and of 
" the conneC1ion then fubfilting, and it not being known, that their fovereign halh 
" as yet fi'l the ('xalllj'." of cOlififcating debts and efiates, under the like circumHances, 
" the public faith, and the law, and ufages of nations, require, that theyJhould llOt 

" be cOlififcated on our part, but the fafety of the United States demands and the 
" fame Jaw and ufages of nations will jufl:ify, that we /hould not llrengthen the 
" hands of our enemies during the continuance of the prefent war, by remitting to 
" them the profits or proceeds of futh efl:ates, or the interell or principal of fuch 
" debts;" And it is thereby enaCted (as llated in the faid plea) "that it may and 
" Jl'al! be la'lvful for any citizen of this commonwealth, owing money to a fllbjeCt 
" of Great Britain, to pa.v tlJe Jame or any part thereof, from time to time as he 
" /hall think fit, into the faid loan rflice, taking thereout a certificate for the fame, 
" in the name of the creditor, with an indorfement under the hand of the com
" miffioner of the faid office, expre/ling the name of the payer; and /hall deliver 
" fuch certificate to the governor and council, whofe receipt /hall difcharge him 
~' from fo much of the laid debt:" The faid plea further Fetting forth a payment 
mto the loan ollice purfuant to the ('lid aC1 of fi'l'lljlration, whereby it is there plead
ed, "that the defendants were diJcharged from fo much of the faid debt" but not 
that the right of the creditor was gone, or yelled in the State ;-with 'the fubfe
que!1t act of col!fif:'alioll palfcd ~y the faid State in the year one thouJand flvel1 hlln
tired and fi''';fnY-lIlne, ~\'hereby It was enaC1ed, "that all the property, real and per
" j>n.i/, w)tlun the fald commoDweakh, belonging to any Britil11 fubjeCl:s, /hould 

" be 



U be veiled in the commonwealth," and which further contllins a provilion in the 
following words: "But this aCt {ball not extend to debts due t,) Britifh fubjeCts 
" and payable into the loan office, according to- the aCt of general affembly for 
" fiqudJering Britfjb propert).," 

And further, having conlidered the flatement of the law laid before the board: 
by the agent for the United States, aCting (purfuant to aCt of Congrefs) with the 
advice and under the direCtion of the attorney general, as contawcd in the anfwer 
of the United States in this cafe, their anfwer in the cafe of Putnam, and alfo 
their printed anfwer in the cafe of Cunningham and company before the board, refer
red to in this cafe, and their obfervations on the reply; which flatement of the 
law, tbus Jan8ioned by the autl'ority of the fidllaw q/ficer of the United State.r, is as 
follows, viz: "The aCt of the State of New-York, paffed the 22d OCtober, 
" J 779, by name attaiflledthe cLlimant of the offence of adhering to the enemies 
" of the S~ate, and for that offence ccl!fifcated all his real and perfonal eflate, and 
" declared it to be forfeited to and vdied in the peopk of the State; this aCt was a 
" complete and abfolute coif.Jcation of the debts of the claimant, and on the paffage of 
" it, the flate was ipJo /a80 poffeffed of them. It divdied tbe claimant of all inferdi 
" or pretext to the debts, and every right exercifed by the State over them after the 
" forfeiture was an exercife of ownedhip. The State was the creditor, and Beze
" kiah Mills and Nathan Barlow, wt:re the debtors, and the State could offer 
" terms of payment, or abfolnte/y releafe or difcharge the debt~ forever:-The 
" cotififcaling of the debts of the Reverend Charles Inglis was by this act, alfolute 
" and complete :-It has been fatisfa~orily proved in the anfwer on the part of the 
"" United States to the claim of Putnam's executors, to which the agent for the 
" United States begs leave to call the attention of the board in their confideration 
" of t·his claim, that whe,"e cotififialions are complete on the return of peace, debts 
" of themfelves do not rc'vi'l:e. but that an e:xprefs )lipll/ation is nece!fary to reinflate 
" them, and that no fripulation was made in the treaty of peace for debts, the 
" confifcation of which was complete and .:bfolute. The debts of the claimant, by 
" an aCl: of the legiflature of New-York, were co'!fjcateJ, and the treaty of pe;:ce 
.. did not revive them; hI;: can the ref Ole have no pldext to alk for compenfation 
" for them from the United States. And furthur, if he is a t"o).alijl or r.jll:;rF, 
" as the agent for the UrJited States believes and expr~(sly clltlrges, the recommen
" datory words of the fifth article of the treaty of peace, /hews his caufe was nct 
" provided for, but left to the jufiice Cilf the State, if they deemed him a fit objeCt 
" of attention or recompem:e." ./ins'wet' vI the UI;;I,d Slaies p. l. "Two quef
" tions were fubmitted to the court" tthe Juprcme COlirt of 1Li!fachufuts in the 
cafe of Moore agoil!Jl Patch) "for their opinion; but on whilh of them, or whe
" tber on both, their judgment was given, does nM, [,or cannot appear, fer the 
" jt,dgment is a general one. The firlt was, that James Putnam after the 19th of 
" April, J 77'), renounced all alleg:;,nce \u the State of J'v!afl:lchufetts, and was 
" conviCl:ed of the fame on a libel filed and prunounced according to law, on the 
" fecond Tuefday in December, J 7So, in t~,e court of comnllln pleas held at 
... Worcefler, and was named and profcribed in an z.Cl: of that commonwealth" 
"" called an act for cOlifiscating the eHates of abUT/tees." Secondly, that at th~ tin~£ 
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C" extenlling "the executions and executi?g the deed to the .~laintifl:" James ~ut
" nam, at all times aftcr the 19th of Apnl, I7 75, was tin alten, bemg a fubJed 
" to the king of Great Blitain.-It was fubmitted to the court, whether on th,efe 
" faCts the plaintiff' could reco\'er :-The agent for the ,United States, a,fter ,{hung 
., this cafe as it rcally appEar, from the documents, wluch the board will dlfcover 
" do not correft)ond with the memorial, {ubmits that both or eit/ler of theu grounds 
" are ftlflicicnt to prevent the memorialill: from relief under the tre~ty of 1791' 
" The aCt referred to in the cafe agreed on, the agent for the Umted States IS 
" informed and beJiel'eo, and when able will produce it, co'!fifcated absolutely the 
" ell:ate of James Putnam. By it all his property real and perfonal was 'Vy!ed in 
" the Slate of Malfachufetts and was appropriated to its ufe.-The confi1cation 
" benlg thus complete, the treaty of peaee did not revive it."-Answer of the United 
Statrs if! Putnam's tast, p. I. "In If/right 'V. Nut! I H. Blackll:one s reports 119, 
" Lord Chancellor Thurlow declared, that he eonlidered the aB: of the State of 
" Georgia. paffed 1782, for the confifcation of the real and perfonal ell:ate of Sir 
" James \Vright, and alfo his debts, as the law of an independent country.-In 
" the cafe of Falliat'lJ. Ogdfll, lb. 13,' Lord Loughborough declared, that the aB: 
" of the State of New-York palfed in J 779, for attainting forfeiting and conlif. 
" eating th~ re:ll and perfonal ell:ate of the plaintiff, was certainly of as full valid
" ity as the aB: of any independent State. The agent for the United States, con
" fidering that this polition will not be denied, forbears to offer further reafons or 
" produce authorities to [upport them. The State then having the power, right
" ful!y exercifed that power in this inll:ance. Congrefs did the fame when on the 
" qth July 1776, they confifeated any Britilh property whatever found on the 
" high fcas:" lb. p. 2.-" That the claimant is a Britj/h subjeB within the mean
" ing of the treaty is a faB: which the agent for the United States cannot admit:" 
-Amwer p. I. "I t appears that he remained in the United States at the declara
" tioll of ii!",,!,""!:-":-", and in his ufual place of relidence, until it was taken poIfef
" fion of by the Britifil forces. After the important aB: of the 4th July, J 77 6, 
" which feparated for ever the two nations, the claimant made his eleBion to which 
" party he would unite himfelf. The eleB:ion was fully manifell:ed by his own aCt, 
" he rifzdin::! under the jurifdiCl:ion of the United States. Thae circunylances Pllt it 
" l,e)'Qntf a doubt, that Mr. Inglis is Ilot a re~! Britj/h subjeB, which is the defcrip
" tJOn of perfons meant by the fourth article of the treaty of I78~; and if he 
" even had been, that treaty does not I'einll:ate his co'!fiscated debts. . The opinion 
" of chiifjz!fliee Elsworth, part of whidl has been cited in the reply by the agent 
., for claimants, fnpports the principle here contended for by the agent for the 
" United States. The chief jull:iee remarks (in the cafe of Hamiltons againll: 
i' Eaton) " that there is no ?oubt but the debt in quell:ion was a bona fide debt, 
" and therefore contraCled pnor to the treaty. To bring it within the article it is 
" alfo requiflte that the debtor and creditor filOUld have been on differeut fides with 
" reference to the parties to the treaty, and as the defendant was confeffedly a citi
" zm of the, U,nited St~te:, it mull: appear that the plaintiffs were subjeBs of the king 
of Great Bn/alll, an~ It IS pretty dear from the pleading and laws ot the State that 
" they were fo. It IS true on the 4th July, 1776, when North Carolina became 
" an independent State they were inhabitants thereof, though natives of Great 

" Britain, 
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H Britain, and they mignt have been claimed and holden as citizens, whatel"er 
" were their fentiments or inclinations." "The Revereni Mr. Inglis might have 
" been claimed and holden as a citizen, whatever were his fentiments or inclina
" tions, and by the act of the 22d Ol9:ober, 1779, the legifhture of New-York 
" legifiatea on his rights and debts in that character :"-Oburvations p. 7. and S. 
" James Putnam was a loyalifl or refugee, and of courfe can have n0 claim under 
" the treaty of peace to a reinll:atement of his debt :"-Answer, case of Putnam, 

,p. 3'-" In Camp v. Lockwood, decided in the common pleas of Philadelphia 
" county, among other things Shippen, Prelident, obferves, that as to the refl:itu. 
" tion of efl:ates, rights and properties already co'!fi.rcated, it is not required by the 
" treaty to be done, even as to real Britilh fubjeCls; it is agreed indeed by the fifth 
" article, that Congrefs /hall recommend it to the feverallegil1atures to provide f');
" fuch refl:itution :"-lbid. p. 4-. 

And further, having conlidered the known and acknowledged practice of the 
courts in the State of New-York, (in common with other States) of deduCling infer
dl during the war; correfponding with the legillative provifions) to that effect, con
tained in the act before !l:ated. 

And lafl:ly, having conlidered the charge of negligence and wi!/ulol'nl/Jion, which 
has been made againft the claimant, for not having proceeded at law notwithf1:and
ing the [aid legi£lative aEts, decilions of courts, and legal practice before referred 
to with the fl:atements of the law, laid before the board on the part of the United 
States, as before recited :-and alfo the following fuggefl:ions, fubmitted to the 
board on the part of the United States, as reafons why the claimant ought not yet 
to derive any benefit from the treaty of amity, viz. " Waving for II moment an 
" enquiry, whether the claimant's fecurity was impaired and leffened or abfolutely 
" defl:royed, and fuppo!ing the fecurityabfolutely defl:royed, yet if the creditor can 
" now obtain, and actually have and receive, full and adequate compenfation from 
" the efl:ate of the debtor in the ordinalY courfe of judicial proceedings, it is a cafe 
" where the United States are not refponlible :" Reply of the United States on the 
!pedal argument, p. 4. " The debtor mufl: be purfued and the United States cannot 
" be made liable: The fl:ipulation does not render them liable merely becaufe a 
" fecurity is impaired, or leffened or defl:royed, but it mtdl be fo ddJroyed that the 
" debt cannot be reco'IJered from the debtor in aTly judicial form whatever:" lb. p. 5. 
" T~e cafes do not fupport the affertion, that by the law as it is now declared there 
" is no remedy in the courts for Mr. Inglis. They will for that reafon, and as 
" there is every profpect that Mr. lnglis will reCOTer at law," order him to feek his 
remedy there:" lb. p. 17. " At this late day it is faid not to be reafonable to re
" quire the claimant to commence a fuit at law: Why has he not fued before? 
" what has hindered him? The courts of jufl:ice have been open in New-York to 
" Briti/h fubjeCls, perhaps ever lince the peace, but certainly from the 4th April, 
" I iSi'" lb. p. 1 l. The foIlowing pafI:'lge from the claimant's reply on the 
fccond argument which is there cited and anfwered in thefe words, " but how CRn 

" the agent for the United States even hint at the neceffity of fuits, without form
" ally and folemnly abandoning and declaring unfounded, every propofition he has 
., laid down in all his former arguments? but even this would now be too late; 

" wh~u 
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" when the c1"im was Iirl1liled he fhould haTe avowed the opinion of the United 
" States, that confifcation and attainder were all done away," &c. &c. " \Vhat 
" means this prefumptuous and groundlefs alfertion? The polition relati\'e to fuits, 
" as a general rule, was laid down in Cunningham's cafe; it never has been aba/!
;< donul, and never 'will be, lInlefs in fuch particular cafes as may reafonably be 
" excepted out of the general rule." lb. p. I I. " And the polition thus laid down in 
" the cafe of Cunningham, which is to be found in the following among other paf
" fages: Compenfation ought not to be awardEd againfl: the United States where 
" the debtor is folvent flOW, and the ordmary courfe of jufl:ice is competent to partial 
" relief, for any more than the part which cannot be recovered from the debtor in 
" the ordinary courfe of jufl:ice." Printed an/wer i."l Cunningham's cafe, p. I I. 

" As to thofe debts which are £l:ated to be good, why have not fuits been 
t, brouJ:;ht? In fuch cafes can it be faid, that full compenfation is not attainable in 
" the ordinary courfe of judicial proceedings until a tria/jhall be made? Can this 
" be admitted to be true as to all thefe cafes in aggregate? Perhaps 10 lo.ne infl:ances 
" compenfation might be had if it was fought in the tribunals having c'>gtlizance, and 
" thefe infl:ances ought to be deduCted." lb. p. 60. "It is fairly and unequivc ... 
" cally to be inferred when debts ofthis magnitude are fufl'ered to remain fo long, 
" when full and ample jufiice would have been done to the claimant at law. that 
" they 'Z{':re cO/!Jidered by him as rightfully co'!fijcated, and would have continued fo :!J 
" be cOI!Jidtred but for the treaty of 1794·; under it, claim£ can be preferred 'without 
" expCllJe 0/" troub/e, and payments immediately dt'lnandd of the U nittd States: Thefe 
" motives will no doubt encourage many applications to your board. and often for 
" debts like the prefent, legally and riglJlfully extingujJhed in the flruggle betlVee,l 
" the two nations." AIlJwer of the United Statu, p. 3. 

CI It is fufficient here to recapitulate, that the debts of Mr. Inglis have been prov
" ed to be legally confifcated, that he was of the defcription of perfons called roy
" ali/Is, and had he been a real BritjJh Jubjdl, his debts would not be reviyed by 
" the treaty of 1783 :-'7 hal l'e has been guilt), of great delay and negli..~tflc{, and 
" that the comts of the Hate and diflriCl: of New-York were always open for him to 
" purfue his rights in, and that the p::yments of his confifcated debts into the trea
" fury were und.o:r an aCt of the legi{]ature, which. if contrary to the Iresty of peace, 
" there was full and ample red refs for him at la\t"; and that application ought to be 
" made to the Slate rf New-rork, which may be done by petitian for refiitution of 
" tho: money received from the debtors to the claimant, and if a bai'ance !hall tilere-
" after remain due to him, that hejhould refort to judicial proCt'edings {/O'ili'!.fl the 
" debtors refl'cCtivdy." Obfervationsfor tbe Uuited States, p. 1 I. ., 

-And the whole m~ttcr baving been fully difculfed,-

Res~lvetf, that the perfona! incapacity to fue and recover in the courts, under the 
+th artJcI~ of the treat~ of peace, arifing from the defcription and charaCter afcribed 
to the claimant, as mamtamed (With ,reference to authority) on the part of the Uni
',:d States, and from the aCt at allamtier and confifcation before /laud, by which 

attaiRcl«: 
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attainder the claimant" 10ft ail civil and political relation to the Stak;" the talai 
extinCtion of his right to the debts in queftion, notwithf1:anding the treaty of peace, 
by virtue of the faid aCt of CO'!fiscatioll, and other aCts and proceedings purfuant 
thereto, as declared by the con em ring decifions of courts of competent jurifdiCtion 
before the treaty of amity; and particularly as declared, (refpecting the conclufj \'e 

effetl:s of cm!iiscalion againfr the right of the original creditor) by the unanimous opi
nion ohhe judges of the supreinc court of the United States in February 179+. deli
vered by chief jull:ice Jay, in the cafe of Ger,rgia agairifl Brailsford and others, before 
recited, agreeably to the ll:atement of the law which has beea laid before the board 
on the part of the United States, in the manner before mentioned; and the general 
courfe of judicial praCtice in dedllBing intertjl, as before referred to, were lawful im
pedimeTlts, operating againfl the recovery of the debts due to the claimant, within 
the meaning of the treaty of amity, at the date of the faid treaty; " fo that by the 
" ordinary courfe of judicial proceedings, the claimant could not then obtain, and 
" actually have and rec.eive, full and adequate compen[ation for the lo[s and damage 
" which he had thereby fufl:ained :"-that the lofs fl:ated to have arifen from the 
operation of the faid lawful impediments, was not occafioned by " the manitdl 
" delay, negligence, or wilful omiffion" of the claimant; for no duty of diligence 
could demand the profecution of expenfive proceedings at la\,.', on the furmife of a 
chance, in oppofition to legillative aCts, the uniform decifions of competent courts, 
and the ellablithed courfe of judicial pra~'tice; nor can the claimant be held to have 
known, that what the courts had determined to be law was not law; that bound and 
authorized as they were to apply the confl:itution, their decifions were againll: the 
confl:itution, and therefore void; and that what they had adjudged not to be 
within the treaty of peace, was neverthelefs v:ithin the treaty, and would be judi
cially fo confidered if again tried :-that, (however unnecdl.ary the enquiry may be 
in the prefent cafe, fupported as it is by fufficient evidence of the law, as it ref peers 
the claimant at and before the conclufion of the treaty of amity) it does not appear 
that any decifion of any court within the United States, has fince been given, 
inconfiHent with the decifions already referred to; for the cafe of Hamilton againll 
Eaton, decided in the circuit court for Nort!} Carolina difl:ritl:, in June, 1790, was 
a cafe of confifcation affeCting perfons in the peculiar fituation defcribed in the 
pleadings, under the operation of an aCt of the State of North Carolina, palfed in 
April, J 777, whereby it was among other things enaCted, "that all per[ons being 
" fubjeCls of the State, and then living therein, or who thould thereafter come to 
" live therein, who had traded immediately to Great Britain or Ireland within ten 
" years then lall pall, in their own right, or aCted as faCtors, fiore-keepers or 
" agents there, or in any of the United States of America, for merchants refiding 
" in Great Britain or Ireland, thould take an oath of abjuration or allegiance, or 
" depart the State ;" and notwithfl:anding the general grounds and principles adopted 
by the j1ldges, individually, in declaring their opinions in that cafe, the judgment 
(vlhich though not in the lafl refort, was a binding precedent as far as it went) was 
no precedent beyond the cafe defel ibed in the pleadings, and which is flated in the 

. palfage referred to on the part of the United States, in the opinion then delivered 
by clJig jl!Jlice ElJworlh; the faid palfage being in the following words, viz: "To 
" bring it within the article, it is alfo requitite, that the debtor and creditor thould 

•• have 
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" have been on ditforerd )ides, with reference to the parties to the treaty, and as 
" the defendant was confelfedly a citizen of the United States, it mull appear 
" that the plaintiffs were subjetls of the king of Great Britain, and it is pretty 
" clear from the pleadings and the laws ot the State, that they were fo. It is 
" true that on the 4th of July, 1776, when North-Carolina became an inde
" pendent State that they were inhabitants thereof, though natives of Great 
" Britain, and they might have been claimed and holden as citizens, whatever 
" were their fentiments and inclinations. But the State afterwards in 1777, 
" liberally gave them with others fimilarly circumllanced, the option of taking 
" an oath of allegiance, or of departing the State, under a prohibition to return, 
" with the indulgence of a time to fell their ellates and colleCt and remove their 
" effeCls-They chose tbe laller, and ever after have adhered to the king of 
" Great Britain, and muil: therefore be regarded as on the Britifh fide:" 
From which the necelfary inference is, that if the plaintiffs in that cafe had not 
been within the defcription and operation of the faid aCt of North-Carolina, they 
would not, in the opinion of the faid learned judge, have been entitled to 
recover :-And in the cafe of Warre, executor of Jones, plaintiff in error againll 
HyltoTl, decided in the supreme court of the United States in February, 1796, re
verfing the judgment of the circuit court for the diil:riCt of Virginia in February, 
1793, the aCt of allembly il:ated iu the plea on which the judgment was founded, 
and payment had been made into the loan-office of the State, was in exprefs terms 
declared to be no more than an aCt offrqudlratioll; as appears from the recital alrea
dy given, and the fubfequent aCt of cOlifiJcation paIred in the faid State, riferring 
to thl' faid former a/1, as an a/1 of Jequdlra/ion Ollly, alfo before recited :-and there
fore, whatever may have been the extent of general reafoning, adopted by fome of 
the judges who concurred in the faid deciGon of the [upreme court, againil: the 
judgment of the circuit court, that decilion was confined to JeqUtjlration, and left the 
law on the conclufive effeCt of cOliUca/ion againfl: the right of the original creditor, 
as it fiood on former decilions of competent courts and had been folemnly and una
nimoufly declared by the judges of the filid fupreme court, in the cafe of Georgia 
againfl: Brailsford, particularly above recited and referred to :-But if it were true 
that, after the treaty of amity, which made no change upon the law, but fecured 
to certain creditors the benefit of an arbitration, and of relief from the United 
Statt;s, when;ver they could n.ot tht;n n;cover in the ?rdinary courf~ of judic.ial pro
ceedmgs, declfions had been given, lD direCt and mamfeil: contradiCtIOn to what had·' 
been folemnly, and even in the lail: refort declared to be the law, before the faid 
treaty; fuch fubfequent decifions would not affeCt the claimant's right to a remedy 
before the board, unlefs it could fuccefsfulIy be maintaim;d that his conduCt was to 
be eil:im.ated, not by events then pail: or prefent, but by fubfequent events; that 
(accordmg to an argument which has been held) decifion:. in the year one thoufand 

je'/jen hundred and ninetyfix, were by a technical retro-aCtion of their effeCt, to be 
confidered by .the board, as inform.ation o~ the law in the year one thoufand sevm 
h~fldred an~ nt~etyjour, and fuch I~formatl~n as to fubjeCt the claimant to the for
feIture of hiS nghts for culpable neghgen~e, In not having aCted then according to 
th~ know.ledg~ he thus afterwards received :-Or, that in determining whether a, 
dalmant IS entitled to proceed before the board, for want of remedy in the ordinary 
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cqu{fe'<>filldi\:i.al.pto.C~~dings, the lqjl.deciJi~tl whenfoever it maybe given, or the lq/l 
Illteratllm. ofOfrcum/tances in.'thejtutllion ofaebtors, whenfoever it may happen, mufl: 
b~ th,e rule: And ~f the right to a remedy oefore ,t4e board, did not by the treaty 
attash, ,according to the fl:ate of things a't or pt:eceqing the conc1ufion thereof, as 
the .. p~riod to which all evidenc.e on that head was to relate, and from which, as a 
fixed ~d fe~tl;ed ,point of departure, the board were to proceed, fuch mull be the' 
rule, with alllts confequences of uncertainty, confufion, and incalculable delay: 
-Nor fould it ever. be faid that the jurifdiction of the board, fhifting with every 
occurrence, had efficient operation upon a lingle cafe till the very moment of a final 
awa~d; for at anyone period of the difcuffion, the following might be the terms of 
a reprefentatiop on the part of the United States.-" The proceedings before the 
" board mufl: in thi3 cafe ceafe, as a remedy may now be obtained in the ordinary 
" courfe of jufl:ice,-it is true that the debt appears to be jufl:, that the debtor 
" was folvent at the peace, and that he became infolvent during the operation of 
" lawful impediments; but he is now again folvent; it is true, that under the 
" fhelter of fuch impediments he abfconded with all his effects, lell the law Ihould 
" change its courfe, and compel him to do jullice, but he is no~u difcovered, or 
" fome of his effects are to be found in different States, or fraudulent conveyances 
" may be deteCted and let afide in chancer)', and a recovery thus obtained ;-it is 
" true that the courts were fhut, or that decifions were given againfl: the creditor 
" in cafes precilely fimilar, but the courts are no'1.U open, and decifions ha~e }iIlCC 
" been given in [wor of filch rights :"-\Vhile the following might at fome future 
period, before the final breaking up of the board, be the terms ofrcprefent<ltion on 
the part of the creditor: " The remedy before the board was formerly fl:opt in its 
" courfe by the then recent [oIvency, or difcovery of the debtor or of his effects, 
" and by a cbange of deci{ion at law: but now again it is refl:ored by the infolven
" cy which hasjincc occurred of the fam!! debtor, his h"ving again difappearcd, or 
" the courfe of judicial opini{)n and practice having returned to its former channel ;" 
-0:' it might be faid, .. the creditor has fince gone through the whole courfe of 
" law and legal remedy in vain, and now again appears before the board, to daim 
" ct;>mpenfation for all that he has fuffered, including the lofs which has been incuT
" red through the comy experiments he has made :"-And thus, as every tribu
nal ofjufiice, ordinary or extraordinary, by arbitration or at law, mzdl qfford Ji!flili
ent time and opportunity for' fubllantiating, by the befl: evidence of which the cede i·, 
capable, fuch averments, as according to the principles by which they are govcrnc'~, 
are material and relevant, it never could be known when the COllrft: of litigation 
and of legal execution would terminate; for the period mull forever recede liOIn 
the purfuit, and elude the hope of promifed f.'1tisfaCtion ; while under the operation 
of a treaty of amity between the two nations, BritiJh Julje8s, cl"imin;; an exemption 
fi-om the operation of general law, would be placed in array agair.:r Am",-irall citizll:.,. 
in all the tedious and litigious hofl:ility of actions at law, [uits in chancery, and writs 
of execution; the board in the meantime, either employing itfc:r in the imeil:ig.t
oon of facts (on the Hatement of circumfl:ances, the nature <!r;d varitty of wh;ch 
may be conceived from the reference in oneJillgle cafe to ".Ii£!: of dr:btors amount;ng 
tofivcral thoujatu!.r in number) the whole of whic.h invell:igation might L~ rendered 
of no avail by [ucb fuggeHions as thore which have been Hated; or fitting inaCtive 
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for years, till the refuIt of various experiments enabled them to proceed in efiimat
iog partial recoveries, afcertaining and deducting cofl:s of litigation, firiking bal
ances, awarding compenfation for deficiencies, and (under a condition which was 
Hipulated by the treaty, for the purpofe of, enabling the United States to avail 
themfeh'es of fuch changes as might occur in favor of judicial recovery) direlling 
q/jignmenls to the United States, after it had been proved by actual proceedings 
through the whole compafs oflegal poJ1ibility, that all recovery of the debt fo alIigned 
was impracticable ;-confequences which would inevitably follow from the pofition, 
that the qucJrion .of legal remedy may depend upon future events.-But whatever 
might be the conduct of the board, whether they acted confifl:ently, and according 
to rule, in yielding to fuch confequences, or difappointed the application of their 
own principles by the irregular exercife of a loofe and arbitrary difcretion, e,'ery 
expolition of the treaty .. which would in allY degree warrant fuch confequences mlffl ~e 
·-rronL'OUS :-that therefore the experiments which have been fuggefl:ed and propofed 
on tbepart of the United t)w~s, as Hill nece{[ary (before the board can proc.eed 
in this or fimilar cafes) to be tried by judicial proceedings, for the purpofe of afcer
taining, whether the courts will now determine to be law, that which was held not 
to be law at the date of the treaty of amity, and let afide the operation ofthe legifla
tin! aCls and decifions before fl:ated; fo as to afford, if not compleat, at leafl: a 
I'''rtial fatisfaCl:ion for the lofs fufl:ained, would in all refpects counteract the whole 
tenor and intent of the fixth article of the faid treaty, which regarded the fl:ate of 
things at the period of its concluJion, and by which a right to "full and adequate' 
compenfation from the United States, was completely veUed in thofe individuals 
'who}: cafes were then withi1l the defcriptio1l it contained; a right not c.ontingent or 
tluL'l:uating on future circumfl:ances, but perfect and Itntire; to be carried into 
effec1, not according to the precarious refult of different experimental proceedings, in 
their nature dilatOl y, and tending from the coils of litigation, and the protraction of 
difl'ute, to an increafe of the evil; but by one fimple and definiti"e courfe of reme
dy, prefcribed joir:tly by the two nations, in the fpuit of friendfhip and peace, for 
the purpofe of fpeedily putting "n end to the only remaining caufe of irritation and 
difcontent; and to be exclufively adminifl:ered by arbitrators whom they have Illlltu
ally chofeo, and invefl:ed with ample powers for that wife and amicable purpofe_ 

THE SAID RESOLUTION having been read, Mr. SlTGREAYES read the 
followillg paper. 

'VE the ufldcrlif,'1led COM~!ISSIONERS, named on the paltof the United State" 
having d?tc,.'mined .not to. give counte~ance or effe,'l:,. by our prefence at the board, 
~~ the pnnClples .. dlert~d 111. the refolutlCn, propofed In the cafe of the Right Revd. 
C hades InglIs; we tlllnk It proper to declare the reafims and motives which have 
~ed us to this d~termination, on delib~rate r<::flection, and after combining, accord
Ing to our beD: Judgment, a hheral dhmate of our power with an anxious confider
.Qtioll of ot.r duties under the treaty of amity. 

The 
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The elfential faCl:s which are alfumed, or admitted, by the claim and other docu
ments in this cafe, appear to be as follow, viz. 

That Doctor Inglis, was an inhabitant of the city of New-York before the war, 
and at the declaration of iFldependenee; that in September 1776, when the Britifu 
forces took polfeffion of the faid city, he remained within their lines, and has ever 
finee continued a fubject of his Britannic Majeil:y. 

That on the 2d day of May 1775, Hezekiah Mills, a citizen of the State of 
New-York, wasjufl:lyindebted to him in £'300 of money of New-York, for the 
payment whereof, with lawful interefl from the date, the faid Hezekiah Mills 
executed a bond to the claimant, in the penal fum of £.6co of like money. 

That, on the 6th day of June 1776, Nathan Barlow, alfo a citiz,en of the faid 
State of New-York, was indebted to him in £01000 of money of New-York, for 
the payment whereof, with lawful interefl from the dates therein fpecified, the faid 
Nathan Barlow executed bonds to the claimant, in fevcral penalties, amounting 
to the fum of £.2000 of like money. 

That the full payment of the faid films was amply fccured ly mortgages ~f fiji;· 
(im! real dlales, in the State of New-Yor k, and that the debtors are 110W Jolw'II/. 

That on the 22d October 1779, the legillature of the State of New-York palfed 
:In act, entitled "An a.:t for the forfeiture and fale of the 'eil:ate3 of perft'l1s who 
" have adhered to the enemies of this State, and for declaring the foycrcigmy of 
" the people of this State, in refpeCt to all property wi:hin the fame,"' RECITlllG, 
that .. whereas, during the pi'efent unjuf\: and erud war, waged by the king of 
" Great Britain, againll: this S[.;t(, and the other United States of A merica, 
.. divers pelfuns, holding or dfliming property withirl this State, h,(ve voluntarily been 
" adherent to the faid king, his fleets and armies, enemies to this State, and the 
" faid other United States, with intent to fub\'ert the [ovcrnment and liberties of 
" this State, and the faid other United States, and to ~bring the fame in fubjtction 
" to the crown of Great Britain; by reafon whelcof the f.'lid perfons have fe.'erally 
.. juflly forfeited all right to the protection of this titate, and to the benefit of the 
" laws under whieh fuch property is held or claimed; and whereas the pubk
" jullice and fafetyof this State abfolutely require, that the moll: notorious offendn, 
" fhould be immediately hereby convicted and attainted of the offence aforcf:t:d, 
" in order to work a forfeiture of their refpective eflates, and yeil: the fame in the 
" people of this State:" and ENACTlllG, that John Murray, Earl of Dunmore, 
formerly governor of the colony of New-York, Vvilliam Tryon, cfquire, latc
governor of the faid colony, Sir Henry Clinton, knight, and the claimant, by the 
name of Charles Inglis, of the city of New-York, clerk, together with many 
other perfons efpecial1y therein named "be and each of ~hem are hereby fnerally 
" declared to be ipfl) faElo convicted and attainted of the offence aforefaid; and 
" that all and fingular the eflate, both real and perfona], held or claimed by the 
~ faid perfons feverally and refpective1;', whether in poifeffion, reverfion, or remain-

" der, 
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cc der, within this State on the day of the palling this act, /hall be and hereby is 
". declared to be forfeited to and vefred in the people of this State." 

That by another act of the legiflature of the State of New-York, paffed the 
19th of May, 1784, it was enacted "that it /hall and may be lawful to and for 
" all and every perf on or perfons, being citizens of this State, who is or are in
" debtee! by mortgage, bond, fpecialty, contract, or on account, to any perf OIl 

" or perfons, whure dlates, real and perfonal, is or are, by attainder or convi~
" tion forfeited to the people of this State, within jix months after the palling of thiS 
" act to Pol), theJaid debts, dllu and demands to the treaJurer of this State, who;s hereby 
" required to recei\'e all fuch debts, dues, and demands in fpecie or other monies, 
" and paper fecurities, made receivable in payment upon the fale of forfeited 
" eHates by the fifth fection of this act; and where fuch debts were due from any 
" perfon or perfons who have not remained within the enemy's power during the 
"' late war, to any perfon or perfons who remained with or went into the enemy's 
" power or lines, and whofe eil:ates have been refpectively forfeited to the people 
" of this State, by his or their attainder or conviction refpectively, fuch perf on or 
" perfons being fo indebted may, in difcharge of fuch debts in :i.ddition to the 
" fecurities abovementioned, pay unto the faid treafurer the like certificates or 
" notes, and be difcharged from any interdl which m:i.y have become due on fuch 
" debts, as is directed by the act entitled, 'An act relative to debts due to perfons 
" within the enemy's lines,' paired the 12th day of July 1782, and upon payment 
" of fuch debts, dues and demands as aforefaid, the Jaid treaJurer flal! give his 
" rec-eipt, ~('/.,i,'h receipt {hall be a fufficient difcharge for fo much of the faid debts, 
" dul!S, and demands. That from and after the expiration of the faid fix months, 
" it /hall ,md fllay be lawful to and for the faid commiffioner or commiffioners 
" of "forfeitures, within his or their refpective difiricts, to qJk, demand, Jue for 
" and recover, in his or their own name or names, all debts, dues and derr..ands 
" which are owing, due, and payable to any perfon or perfons, whofe ell:ate real 
" and perfonal is or are by attainder and conviction, forfeited to the people of 
" this State, by virtue of any law or laws heretofore paired, and illl and fingular 
" the interell: money due or to grow due thereon, &c." 

That by divers filbfequent acts of tlle legillature of the faid State of New-York 
the lail: whereof was palfed on the 2lII day of April J 787, the term of fix months' 
allowed as afore[lid for the payment into the treafury of debts due to perfon; 
attainted, &c. was prolonged. 

~,That by an act of, the [tid legiflature of New-York, paired the 27th day of 
~'.uven?ber [.78+. It I~ enacted" that where any perfon or perfons entitled to the 
H equIty of redemptlOJl of lands, tenements, or hereditaments, veil:ed in manner 
" afor~faid i[] the people of this State, {hall be defirous to redeem and difcharge 
" the Incumbrances thereon, or who have redeemed and difcharged the in cum
« brances, on fuch lands, tenements or hereditaments, fince the 12th day of May 
" J 78+" It {hall and may beJawful to ~nd for all, and el'ery fuch perf on or perfons, 
" to app'y to anyone of the Judges hanng authOrity to take proofs and acknowledg-

" meDt~ 
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" fame lands, tenements, or hereditaments may be fituated and to produce to fueh 
~, judge the evidence refpecting fuch mortgage and the payments made thereon. 
~, And if the judge, on' fatisfactory teftimony, /hall be able to afcertain the b<tlanc'~ 
" in arrear on fuch mortgage, he /hall after due examination certify under his hand 
u and feal to the treafurer of the State, and to the clerk of the city or county, in 
" whofe office the mortgage may be regill:ered, the balance which /hall fo appear to 
" him to be due thereon: and upon prodllcing fuch certificate to the treafurer, and 
" tender, in the mannel" which the law directs, of fuch balance, the treafurer 
" thall, and he is hereby authorized and directed to receive the fame, and to fign 
" a certificate of fuch receipt; which certificate, being acknowledged by him or 
co proved by the oath of one or more witnelfes, in the manner directed by the laid 
" act with refpect to the certificate of the mortgagee or his reprefentative, and 
" being filed with the certificate of the judge firll: mentioned, in the office of th~ 
~, clerk of the city or county where fuch mortgage /hall be regillered, it/haH a;J.i 
" may be lawful to and for the faid clerk, and he is hereby required to enter in the 
~, book of mortgages, a minute of the faid certificates; which minute Jo mtere! 
.. flail opert/le as tl fun and abfolu1e bar to all and every fuch mor(~flge and mortgages 
" to all intents and purpofes whatfoever: Provided, that with refpect to fuch 
" perfons who have redeemed or difcharged the faid incumbrances on fuch lands, 
" tenements or hereditaments fince the I zth day of May 1784, it /hall only be 
" necelfary for the faid perfons refpectively to produce the certificate of difcharge 
" given by the treafurer on payment, and upon proof of the fame in manner 
" aforefaid, it /hall be lawful for the faid clerks, and they are hereby refIlectively 
" required to enter in the book of mortgages, a minute of the faid certificates 
~, I"efpectively which /hall operate as a difcharge in like manner as aforefaid." 

That on the 24th day of May 1785, the faid Hezekiah Mills did, in purfuance 
of the feveral aCts before recited, pily into the treafury of the State of New-York, 
the fum of £.322 3 0 in public fecurities, in difcharge of his bond and mort
gage as aforefaid, agreeably to a liquidation of the balance due thereon by Juhn 
Slofs Hobart, efquire, one of the judges of the fupreme court of faid State. 

That, on the 27th day of November .,89, the faid Nathan BilrlOW, did in 
like manner, pay into the trea,fury of the State of New-York, the fum of £.1399 
'4 1 c~, in difcharge of his bonds and mortgages aforefaid, agreeably to a liqui
dation of the balances due thereon by the faid John Slofs Hobart, eCquire, one of 
the judges :lS Aforefaid of the fupreme court of the faid State. 

That the original bonds and mortgages are lliH in polTelIion of the claimant 

That by an a8 of the legillature of the State of New-York, palfed on the 2:d 
day of l"ebruary I 788, entitled "An act in the form of the act recommended by 
" the refolution of the U Ilited States, in congrefs alfembled, of the 2 Ill: day of 
" March 1787, to be palfed by the feveral States relative to the treaty @f peace 
" between the United States and the king of Great Britain :" It is enaEteo, 
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" That fllch of the aCts and parts of aCts of the legiflature of this State as are 
" repugnant to the treaty of peace between the United States and his Britannic 
" majcfl:y, or any article thereof, /hall be and are hereby repealed; and further. 
" that the courts of law and equity within this State be, and they hereby are 
" direCted and required, in .all caufes. and quell:ions co~nizable by t?em refpeCtiv~ly 
" and arifing from or touchmg the fald treaty, to decide and adjudge accordmg 
" to the tenor, true intent, and meaning of the fame; any thing in the faid aCts, 
., or parts of aCts, to the contrary thereof in anywife notwithll:anding." 

That, on the 2 I it day of March 17g8, the legiilature of the State of New
York patTed the aCt entitled "An aCt relating to the forfeited ell:ates" recited in the 
preamble of the propofed refolution, under which aCt however nothing appears. to 
have been done in this cafe. 

That by the Gxth article of the conll:itution of tht: United States it is declart:d, 
" That this conll:itution, and the laws of the United States which /hall be made in 
" purfuance thereot, and all treaties made, or which /hall be made under the au
" thority of the United States, flaIl be the !upreme law of the land; and the judges 
" in every State, flaIl be hou1ld thereby, any thing in the co1!flitution or laws of any 
" Stale to the contrary nOlwitl?f/allding." 

That the faid confl:itution of the United States was ratified alJd adopted by the 
SI,71;! of J\'ew-Tork on the 26tth day of July 1788, being the eleventh State which 
had ratitled and adopted the fame. 

That, on the 24th day of September I i89, the aCt entitled "An aCt to eilabli/h 
the judicial courts of the United States" was paffed by congrefs; by the I!th 
fettion whereof it is enaCted, that the circuit courts of the United States /hall 
h2.ve original cognizance, concurr<:nt with the courts of the feveral Statcs, of all 
(liits of a civil nature at common law or in equity, where the matter in difpute 
exceeds, exclufive of coils, the fum or value of 500 dollars, and an alien is a party. 
And, that the claimant has not at any time finee the peace, caufed any fuit to be 
brought on the bonds or mortgages aforefaid, or either of them, either in the courts 
of th.e State of Ne,~-York .. or in the courts of the United States, for the recovery 
of hiS debts aforefald, or m any manner fought a remedy for the fame, in the ordi
nary courfe of judicial proceedings. 

Such is the State of this cafe. 

THIS BOARD has been conilituted for the purpofe of afcertaining fuch loffes 
:!lld d~mages as hav~ been. fuilained by Britilh creditors, in cafes where by the 
operatIOn of lawful Impediments fince the peace, not only the full recovery of their 
dtbts ~as been delayed, but alfo the value and fecurity thereof have been impaired 
or lellened, fo that "full compenf~tion for fuch loffes and damages cannot, for 
.. whateyer reafons, be actually obtamed, had and received, by the faid creditors 
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" in the ordinary courts of jull:ice," in which cafes only the United States have 
agreed to make, and the board are authorifed to award compenfation to the credi. 
tors. 

We are clearly of opinion, that the claim of DoBor Inglis does not difclofe a. 
cafe of this defcription; and therefore that the board cannot in purfuance of the 
true intent and meaning of the treaty of amity, make any award therein. 

It is not denied thattheaBs of the legi1.1ature of New-York, herein recited, did 
create lawful impediments to the recovery of the claimant's debts; and that by 
Feafon of thefe impediments the recovery thereof was, for a time, delayed. But 
it will not, we prefume, be alledged, that the mere delay rifreco'Very, by the operation 
of lawful impediments is, of itfelf, a fufficient foundation for a claim; it mufl: be 
fuch a delay as has produced a lofs 'Which cannot be repaired in the ordinary courfe of 
jl!flice. 

In the prefent cafe, the claimant poffeffes the evidence of his debts,-his debtors 
are fl:ill folvent,-the debts were fecured by a fpecific lien on lands of adequate 
value,-the confiitution of the United States has repealed all laws, repugnant to 
the treaty, \'vhich interpofed between the creditor and his remedy,-the conllitution 
and the treaty are the fupremelaw of the land,-the judges in every State are 
bound thereby,_ any thing in the confl:itution and laws of any State to the contrary 
notwithf1:anding,-the State·of New-York has adopted the confl:itutio'l,-the fede
ral courts have cognizance of the demand,-jufl:ice is adminil1:ered in thefe courts 
with eminent ability, impartiality and effeCl:,-and the daimant can unquefl:ionably 
obtain in them, -complete and adequate remedy to the full extent of his right. He 
has negleCted to feek his remedy from his debtors, in the ordinary courfe of judicial 
proceedings; and is therefore, on every account, precluded from demanding it of 
the United States. 

It is a rule -of the law of nations, of the law of England, of found reafon, and 
common fenfe, that the laws fuall be prefumed to be duly adminj/lered in the tribunals 
of every nation. The contrary pofition can in no cafe be correc9:ly affumed without 
the moll unequivocal proof, et in re num me dubia. It is not competent to a perf on 
to complain of a defect of remedy who has never fought that remedy in the tribunals 
where it fuould be afforded. No imputation can jufl:ly be attached to the courts of 
the United States, either of a want ofdifpofition, or.of fl{iJl, or of power, to do 
jufl:ice. To this claimant it has never been denied: If he had afl{ed, at aoy time 
finee the organization of the federal judiciary, it may be pronounced with confi
dence that he would have obtained it, and this affertion does not depcnd for its 
f:pport merely on the theory of the law or of its adminifl:ration; but will appear in 
the fequel to be juitified by aCtual adju:iications in the courts of the laU and highd 
refon. 

We cannot therefore difcern any jull: ground for giving compenfation to this 
claimant out of the treafury of the United States. In the difcuflions on this fub
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.iea in the bn;,rd, and in the refolution now propofed, we ~ave ~i~covered nothing· 
to creatc doubt or hefita~ion. The refpeCt due. to the oppohte opln1onJ. when, advo
cated by three commiilioners, has indu~ed us to examine, but has not taught us .to 
diHrnf1: the correCtnefs of our own fentlments. On the contrary, we have perceIv
ed th~,t the appl ieation of the principles adopted on this occa£ion, and alferted in 
the propoJed rcfolution, mull necclfarily lead to confequences fo extenfively injuri
OllS to the jufl expectations of the 'united States, as imper.iou~y to prefcribe to us. 
the duty of leperating from the board, rather than that thefe principles fhould take 
effeCt, by any implied or confiruCtive acquiefcence OD our purt. 

\Ve underftand the refolution, as propofEd, directly or iil. effeCt, to alfwne the 
following potitions. 

That the date of the treaty of amity is. excluiively, the period to which the 
enquiries of the board, refpeCting the exifience of lawful impediments, can have 
relation; and that in cafes where lawful impediments exifled at that time, the 
right was then acquired by Britif11 creditors, not to be affeCted or impaired by fub· 
fequent evonts.-That at the date of the treaty of amity, lawful impediments did 
exill to the claimant's recovery ;-that thefe impediments were "a perfonal inca. 
pacity to fue," by reafon of his attaillder, and "the total extinction of the debts," 
by "irtne of the cOI!fiJcarion of his property ;-that the evidence. of thefe impedi. 
ments is to be found in the legif1ative aas of the State of New York, in the ad. 
minion (If the agent for the United States, and in the concurring deciGons of the 
courts of competent jurifdidion ;-that this evidence is not fufIicientiy rebutted by 
the proviGons of the conll:itution of the United States, or by any deciiions of the 
r.O'lrts linee the treaty admitting the claimant's right of adion and recovery,-and 
thOle if there are any fuch decilions £ince the treaty, they cannot be received as evi. 
·lence of the law at the date of the treaty. or deprive the claimant of the right, 
which is [1;,1 tlfll to have attached, to a remedy by the award of this board ;-tL,t 
th~ claim;'.]: was not bound to go to law for his remedy againlt the debtors; and 
tnJt no L'.c:.~s can be in.puted to him for his having neglected fo to do. 

:\ll ofthtfe propofitions are deemed to be elfentially incorrect, either in fact or 
en prir.ciplts of fair all:lliberal confl:ruction; they will be examined in their order, 
3S difiioctly as the nature of their intimate connection with each other will permit. 

Tr.e Iirfi po/i~ion, that the rig~t to a remedy before the board attached according 
to t.!Je flate o~ things at. or precedll1g the e~nclllfion of the tre?,ty of amity, as the 
F;lOd to whIch all eVIdence on that head IS to relate, and from which, as a fixed 
.Iod fettled point of departure, the board are to proceed; or in other words that 
Br itilh creditors acquired at the date of the treaty a right, not be meafured or ~ffed
ed in ;1nY cafe by fubfequent events, would be a literal confiruCtion of that infiru
I~ent, fa na~row, ~s m;nifefl:Jy ~o co~t~adiCt its object and defign.-~i h,zret in 
IlIcH!, baret III cor/Ice. fhe obvIOUS fpmt of the engagement of the United States 
was.' to make compenfation for lolfes a{/lla/ly fitflained by the operattion of lawful im
p<.:dllnents contrary to the treaty of peace. To ground a demand againlt them, on 

this 
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this promife, a Toft mujl ha'Vt accrued and taken :!fa; The creditor who woufd 
anil himfelf of their promife muO: prove his right according to the fiipulation, and a 
claimant cannot with truth fay, that he has fufiained a lofs ia a cafe where he has 
yet a remedy. The board muO: confider each cafe with the circum fiances under 
which it is prefented to them; lind if it appears: that he has not Ju/lailled a lojs, or 
which is the fame thing, that he has yet a remedy, they cannot jufily interpofe for 
~is relief. The treaty did not defign to afford double remedy, one in the courts, 
and another by the board; the latter is foJupply the deJea of the former, and t@ be 
i'!flead of it. The creditor is entitled but to olle of thefe remedies; he cannot have 
hoth. From the generality of the principle which is thus alfumed" this Hrange con· 
cIufion would refuIt, that even a payment of the whole debt to the creditor, fubiC· 
qnent to the date of the treaty, would not deprive him of his right againfl: the United 
States; becaufe fuchpayment was made aftcr the right is faid to have attached; 
and it would be difficult to {hew, fo far as refpeCls the obligation of the United 
States, any folid difiinClion be,tween an aClual payment by the debtor, and a capa
city to enforce fuch payment. Every reafon which would exonerate the United 
States in the one cafe would equally exonerate them in tbe other :-the claimant is 
bound to make out his right to compenfation, at the time when he prefents his claim; 
that right can only be founded on a lofs which is otherwife irretrievable ; and unlefs 
he can {hew fuch a lofs to have been fufiained, his claim cannot jul1:ly be admitted. 
We do not defire to anfwer all the chimerical inferences and confequences which, 
in the rcfolution, are attributed to this fentiment. When we {hall attempt to fel. 
low it with thefe confe'luences, it will be time for us to vindicate them. 

In truth, the oppofite doClrine has been combated only on account of the extra· 
vagant length to which it would lead. In this cafe it is not necelf.'lry to deny it; 
for it is believed not to be true, that at the date of the treaty of amity, lawful impe
diments to the claimant's recovery did aClually exifi. This alfcrtion mufi neceffa
rily be confidered in conneCliQn with the evidence by which it is attempted to be 
fupported. 

In the firfi place it is faid, that legif1ative a~s of the State of Ncw-York attainted 
the perf on of the claimant and confifcated his debts; by the former creating a per
fonal difability to fue, and by the latter, divefiing his right to the dlbts themfelves. 
This is conceded :-but it mufi be alfo conceded that, before the date of the tre~t'{ 
of amity, another 1egil1ative aCl ofthe State of New-York, repealed all laws repug
nant to the treaty of peace, and enjoined upon the courts, to decide all caufcs. 
ariGng from or touching the faid treaty, according to, the tenor, true intent <ind 
meaning of the fam':, any thing in the faid laws to the contrary thereof not\vi~b. 
Handing. If therefore, the aCt of attainder and confifcation was a la'vful impedi
ment contrary to. the treaty of peace, it was by the latter aCl repe;(kd and annulled, 
and did not remain a lawful impediment at the concluGon of the treaty of amity. 
Thefe aCls.were all made by the fa:-ne authority, the latter abrogated the former, and 
the courts were enjoined and bound to decide accordingly. 

But it, is further faid that an aCt of alfembly was mad~, fubfequent to. the rep~:J.l-
1 mg' 
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:,-", a..'l, for c~rrvino the act of confifcation into effed; which muil: be confidere1!. 
a~c'a legii1,Hivc d~cL~ra,ion that the general expreffions of the repealing ad could not 
be conlhu.:d to include the ad of conlifcation. This is by no means a necelfary in
r.2rencT, becaufe the act of conGfcation might have applied to perfons ami cafes not 
\\ili,in the meaning of the treaty of peace, and with refpect to fuch perfons aod 
(,Jfes, its operation might legitimately continue according to the provifions of tile 
l,d act. But even if the inference is correCt, it {Ell admits of this concluGl'e anfwer, 
that after the (bte of the lall: aCt, and before the treaty of amity, the conll:ituti::m 
ot'the U ni:cJ States was ratified and adopted by the State of New-York.j and that 
th~ tlxth article oftheconllitution, by declaring the confl:itution and treaties to b:: 
the fupreme law of the land, effectually put an end to all conflicting pretenfions and 
authorities on this fubject, and ellabliflled, beyond the poffibility of future doubt or 
.:uel1ion, the abfolute and paramount fupremacy of the treaty of Feace over the 
con{1:itutions and laws of the individual States. From that period, and more par
ticularly from the efl:abliiliment of the federal courts, it cannot be pretended, that 
the obligation of treaties has been a mere theory:-from that period, whatever 
fllClJ~S of difference may have appeared in the connruction of the treaty, its obliga
tion has ne,"er been denied or difregarded :-from that period, the claimant might 
h,n-e reforted to the American tribunals, in perfect confidence that the llipulations 
of the treaty would have been liberally and impartially applied :-at that period, the 
Iargefl: of his demands had not yet been paid into the treafury of the State, and his 
remedy might have been purfued without difficulty or embarraffinent. If any lofs 
had fince occurred, it would be jufl:ly aLtributable to his own wilful omiffion :
Fortunntely for him, his debtors are fiill folvent, his fpecific fecurity fiill remains; 
and he may Hill rec.over in thofe courts to which he imputes a defect of jufl:ice, 
without having made a lingle effort to obtain it. 

The next el-idence on which the alfertion rells, that there were legal impedi
meots to the claimant's recovery at the date of the treaty of amity is " the llatement 
" of the law laid before the board by the agent of the United States, acting purfu
" ant to the act of congrefs with the~advice and under the direction of the attorney 
" general" as contained in different arguments on the part of the United States in 
this and other cafes j which Hatement of the law is faid to be" fanctioned by the 
" authority of the Grfl: law offic.er of the United States :"-We do not believe that 
any" ilatement of the law" fubmitted to the board by the agents on either Gde, 
can jufHy be confidered as evidence of the law, or be a correct foundation for the 
deciiions of the board; the evidence of the law mull: be drawn from higher fources, 
and the board are bound to decide upon the btjl evidence. If the declarations of 
t~e agents are to be received as a~miiJi.0nr of the law, binding upon the parties refpec
tn-ely from whom they proceed, It Will prefently be feen that conclulive inferences 
are t~ be d.ra,,:,n from the .admiffions of the agent for the claimant, againfl: the moil: 
elfentlal principle alfcrted In the propofed refolution. But when the argument on 
the part of the United States iliall be accurately exhibited, there will be no difficul
ty in agreei~g that it iliall govern the d:cifion in this cafe, The anfwer of the agent 
for, the Umte~ States to .the memorIal of the claimant prefents a dilemma, from 
,.-ll1Ch we believe the claim h~s not been, and cannot be, extricated. It fuggefl:s 
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tIlat the claimant, having been refident in the State of New-York at the epoch' of' 
its fovereignty, that'is, at the declaration of independence, he was thereby a citizen 
of the State who owed allegiance to it, and was amenable to its laws, that the aCt 
of the legiflature, which attainted him of the offence of adhering to the enemies of 
the State, aaed upon him as a citiz;en; that therefore the rights, of which it de
prived him, are not rellored to him by the fourth article of the treaty of l~eace,. 
which cannot he conftrued to embrace perfons of his defcription'; and that Lonfe
quently his cafe is not within the treaty of amity, which had relation only to impe
diments contrary to the treaty of peace-Or, if he is really and truly a creditor on 
the fide of Great Britain within the meaning of the treaty of peace, that in that cafe 
the cou~ts are. open to him, in which that treaty is acknowledged as the fupreme 
law of the land and where no lawful impediment will be permitted to obll:rwCt his 
recovery_; and that he is bound to {hew that he has been denied relief there, before 
he can have any right-to demand it here._ If the argument of the agent of the Unit
ed States is to be confidered as evidence of a confeffion which {hall bind the United 
States, it mull be received according to thofe rules which univerfally apply to evi
dence of that defcription; it mun be takeu altogether : one part of it is 1'I0t to be 
received and another_part rejected. Thus if according to one horn of the dilemma, 
it is to be received as evidence that the claimant could not recover in the courts, it 
is alfo to be received as evidence that-the treaty gave him no right to recover, or if 
according to the fecond horn of the dilemma, it is to be received as evidence that 
he had a right to recover, itmufl: alfo be received as evidence that he could actually 
recover-and the claimaru: is affuredly welcome to his choice of thefe admiffions. 
The alternative fiates propofitions direCtly oppofite and contradictory to each other 
-Either may, but both cant lOt be true; lhall it be received therefore as evidence to 
ellabli{h contradiaions? or lhall we rejeer one propofition and admit the other? If 
we do, it mull be:: on other tell:imony, for this evidence applies equally to both. 

We proceed therefore, to examine the remaining evidence, which is indeed the 
moll important, and- which mull: be conclufive on the prefent cafe :.,..-It is contended 
that concurring decilions of the courts, have ell:ablilhed the incapacity of the 
claimant to fue, and alfo the complete extinguilbmcnt of the debts due to him. If 
in. truth the treaty of peace, p~oteaed the claimant's right of recovery. and if 
concurring decifions.of- tPecourt~ of the United States, do indeed fnew that, not
withllanding the llipulation of the treaty, the claimant cannot recover, the conclll
fion is certainly in. favor of the claim. We believe that the cafes referred. to, will 
by no means warrant this conclufion; we -believe, on the contrary, that thefe caleS 
and others which we {hall mention. furnifh full, direer, and unequivocal proof of 
tne efficacy. of the confl:itutional declaration of the fupremacy of treaties, of the 
praaical recognition of the treaty of peace, and the liberality of the. courts in its 
interpretation and conllruaion; and, that they- demonfl:rate, beyond all reafon-able 
doubt, that the claimant can no.w, and could at the date of the treaty of amity, 
u aaually obtain, have, aDd receive full- and adequate compenfation in the ordinary.
.. courfe of judicial proceeding~." 

The firfl: cafe we {hall refer to, although not the firfl:in the order of date, is the, 
Cl\fe of Warre, adminifirator of Jones, plaintiff ineITor, verfus Hylton al'ld al.--
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jJ, D.IILt,,·s reports 199, adjudged in the {lip rem: c~urt of the Unit:d ?lates. ,at 
Fr:bruary term 1796, on a writ of error from the ~lrcU\t court f~r ,the dtil:na ?fVlr
gioia, after folemn arguments and great confider~tlDn, by the opl?lDn of ~our.Judges, 
;,oainll: the opinion of Judge Iredell, who deCided the caufe 111 the Circuit court. 
,File judges delivered thei: opinions feriltim, at great !ength,l, and we !hall ?lake 
copious extraCts from their arguments, becaufe we believe tms authonty Will be 
found tu be fall and conclullve, on all the points Which are drawn into controverfy 
in this cbim. 

" CH AS E, jul1:ice,-The defendants in error, on the 7th d:ly of July 1 i9+. 
" palfed their penal bond to Farrell and Jones, for the payment of £ 297 Q II G of 
" good Britilh money; but the condition of the bond, or the time of payment, 
" does not appear on the record. 

" On the 20th Oaober 17 i 7" the legillature of Virginia palfed a law to flqudfer 
" Brilj/h property. In the third feaion of the law it was enacted, 'That it !hould 
, be lawful for any citizen of Virginia owing money to a fubject of Great Britain, 
, to pay the fame, or any part thereof, from time to time, as he fhould think fit, 
, into the loan-office, taking thereout a certificate for the fame, in the name of the 
, creditor, with an indorfement under the hand of the commiffioner of the faid 
, office, expreffing the name of the payer; and {hall deliver fuch certificate to the 
, governor and council, whofe receipt ./hall diJcharge him from /0 much of the debt. 
, And the governor and the council {hall, in like manner, lay before the general 
, aifembly once in every year, an account of thefe certificates. fpecifying the names 

of the perfons by and for whom they were paid; and !hall fee to the fafe-keeping 
, of the fame, fubject to the future directions of the legiflature. Provided that 
, the governor and council may make fuch allowances as they iliall think reafona
, ble, out of the interell: of the money, fo paid into the loan-office, to the wives 
, and children, refiding in the State of fuch creditors.' 

" On the 26th April 178o, the defendants in error paid into the loan-office of 
" Virginia, part of their debt, to wit, 3111~ dollars, equal to £933 If 0 

" Virginia currency, and obtained a certtficate from the commilIioners of the loan
" office, and receipt from the governor and council of Virginia, agreeably to the 
" above in part recited law. 

" The defendants in error, being fued on the above bond in the circuit court of 
., Virginia, pleaded the above law, and the payment above flated, in bar of fo 
" mU,ch of the plaint~~'s debt. The plaintiff to avoid this bar, replied the 4th 
., article of the defintttve treaty of peace between Great Britain and the United 
" States, of the.3~ September 1'(83,:-To this replication, there was a general 
" demurrer and JOInder :-The CltCUlt courtaIlo\ved the demurrer and the plaintiff 
" brought the prefent writ of error.----I am of opinion that the law of the 
" 2cth October 1777, and the payment in virtue thereof amonnts either to a con
., JiJcatian or extinguifhment of fo much of the debt as was paid into the loan-office 
., of Virginia.--_ 

" The 



" The payment by the debtor into the loan..officeis made a lawful act The 
" public receive the money, and they difchat-ge the debtor, and thy make the 
N certificate (whic.h is the evidence of the payment) fubject to th~ir direction, and 
" they benevolently appropriate part of the money paid, to wit, the interefl: of the 
" debt, to fueh of the family of the creditor as may live within the State. All 
.. thefe a.Cls are plainly a legif/ati'IJe interp'!fition between the cr~ditor and debtor, 
" annihilates the right of the creditor, and is an exercife of the right of ownerfhil' 
" over the money-Whether all thefe acts amount to a co1!ftJcation of the debt, or 
" not, may be difputed according to the different ideas entertained of the proper 
" meaning of the word co1!ftJcatioTl. 1 am inclined to think that all thefe acts 
" colleflively eonfidered, are fllijlantially a co1!ftJcation of the debt. The verb con
., fifcate, is derived from the Latin "can" with, and "jiJcus·' a balket or hamper, 
" in which the Emperor's treafure was formerly kept. The meaning of the word 
" to co1!ftJcate, is to transfer property from prh.ate to puMic ufe, or tv fo~:c:: pro· 
" perty to the prince or State. In the language of Mr. Lee (p. J 18) the debt was 
" takm hold of; and this he confiders as confifcation. But if, firictly fjJeaking, 
" the debt was not cOlifijtated, yet it certainly was extinglljJhed, as between the 
... creditor and debtor, the debt was legally paid, and of confequence extingujJhed. 
" The State interfered and received the debt, and difcharged the debtor from his 
" creditor; and not from the State, as fuggefl:ed. The debtor owed nothing to the 
.. State of Virginia, but the had a right to take the debt or not, at her pleafure. 
" To fay that the difcharge was from the State, and not from the debtor, implies 
" that the debtor was under fome obligation of duty to pay the State what he 
" owed his Britith creditor. If the debtor was to remain charged to his creditor 
" notwithfl:anding his payment, not one farthing would have been paid into the 
"loan-office. Such a confl:ruction therefore, is too \'iolent and not to be admit. 
C< ted. If Virginia had confifcated Britith debts, and received the debt' in quef
" tion, and faid nothing more, the debtor would have been difcharged by the opera· 
" tion of the law. In the prefent cafe there is an expref.r difcharge on payment, 
" certificate and receipt. 

" It appears to me that the pica, by the defendant, of the act of affembly, and 
" the payment agreeably to its provifions, which is admitted, is a bar to the 
" plaintiff's action, for fo much of his debt as he paid into the loan-office, unleft 
" the plea is avoided, or defl:royed, by the plaintiff's replic.ation of the 4th article 
" of the definitive treaty of peace between Great Britain and the United States, 
" on the 3d September 1783' 

" The queftion then may be fl:ated tlms, whether the 4th article of the faid 
" treaty, nullifies the law of Virginia, paired on the 20th October 1777; dejlroys 
" the payment made under it; and revives the debt, and gives a right of recovery 
" thereof againft the original debtor. 

" It was doubted by one of the counfe! for the defendants in error (Mr. Mar. 
" thall) whether congrefs had a power to make a treaty that could operate to annul 
" a il'gjJlati'l.'c act by any of the States, and to defiroy rights acquired by. or vefied 

" in 
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" in individuals, in yirtue of fuch ael:s. Another of the defendant's counfel fMr •. 
" CampbeJI) exprefsly, and with great zeal, denied that c~ngrefs. po~elfed fuc~ 
"po'luer. But a few remarks will be necelfary to ~ew the madmlffiblhty of thIs" 
" objeel:ion to the power of congrefs. Ift The legIflatures of all the States have 
" often exercifed the power of taking the property of its citizens. for the ufe of 
" the public, b"t they ,'f:lfc·rmly compenfat·:;d the proprietors. The p.rin:i~le to 
" maintain this right is for the public good, and to that the interef!: of mdlVlduals 
" mu11: yield. The in11:ances are many, and among them are lands taken for 
" forts, magazines, or arfenals; or for public roads, or canals, or to ereel:. towns. 

" 2d. The legi!latures of the States have riften exercifed the power of divef!:ing 
" rights ve11:ed; and even of impairing, and in forne in11:ances of almof!: an nihil at
" ing the obligation of contrails, as by tender laws which made an offer to pay, 
•. and a refutal to receive paper money for a jptcie debt, an extiflgujfoment to the· 
" all/Qunt tendered. 

" 3d. If the legi!lature of Virginia could by a law all11111 any former law, I 
" apprehend that the effeel: would be to dearoy all rights acquired under the law 
" fo nullified. 

" 4th. If the legi!lature of Virginia could not by ordinary ails of legfjlrifion, do 
" thefe things, yet polfeffing the fupreme fovereign power of the State, /he cer
" tainly could do them by a treaty of peace; if /he had not parted with the power 
" of making {uch treaty. If Virginia had fuch power bifore /he delegated it to 
"' congrefs, it follows that after'Zuards that body polfelfed it. Whether Virginia 
" p:trtcd with the power of making treaties of peace, will be feen by a perufal of 
" the 9th article of the confederation (ratified by all the States on the Ifl: of March 
" 17 f; I) in which it was declared, 'that the United States in congrefs alfembled, 
, {hall have the Jole aild c.wh:Jicv.! right and power of determining on peace or war,. 

except in the t\\·o cafes mentioned in the 6th article; and of entering into treaties 
, ,1l1d alliances with a pro'ViJo, when made, refpeCling commerce.' This grallt has 

110 re11:riction, nor is there any limitation on the power in any part of the confe-. 
.• deration. A right to make peace, necelfarily includes the power of determining . 
•• 011 ";.'/.'-11 terms peaceflal! be made. A power to make treaties muf!: of necellity 
" imply a power, to decide the terms on which they !llaU be made: A war be
., tween two nations can only be concluded by treaty. 

" Surely, the f~crificing puUic or triwlte property to obtain peace, cannot be 
" the cafes in which a treaty would he ·void. ralfe!, Lib. 2. c. IZ. § 160 161. 
" p. 173' Lib. 6. c. 2. § z. It feems to me that treaties made by congrefs, 
" according to the confederation, were fuperior to the laws of the States; becaufe 
" the confederation made them @bligatory on all the States. They were fa de
" dared by congrefs on the 13th of April 1787 ; were fa admitted by the legi!la
" tures and executives of moll of the States; and were fo decided by the judiciary 
" of the general government, and by the judiciaries of [orne of the State govern
,,' rl1~nts. 

u. If 
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'''If douht. could exill: before the efbblilhment of th\.: prcf~nt nation::!l gO,{~l!" 
" ment, they mull: be CIIti;"~I' remo\\:d by the fixth article of the cOilfhtution, 
" which provides :-' That all treaties made, or which !ball be nnde, under the 
• authority of the United States !hall be the fuprellle 11l'1U of the land; and the judges 
, of every State !hall be bound thereby, any thing in the codl:itution or la\';s of 
, any State to the contrary notwithll:anding.' There can be no limitation on the 
" power of the people of the United States. By their authority the State confii
" tutions were made, and by their authority the conflitution of the United Stat"J' 
" was ef1:abli!hed ; and they had the power to change or aboli!b the State confli
" tutions, or to make them yield to the general government, and to treaties made 
... by their authority. A treaty cannot be the fupreme law of the land, that is, of 
" all the United St.%tes, if any act of a State legf/lature can fland in its way. If the 
" confl:itution of a State (which is the fundamental law of the State, and para. 
.. mount to its legiflature) mufl: give 'Way to a treaty, and fall before it, can it be 
" quefl:ioned, whether the left power, an act of the State legiOature, mufl: not b,: 
" profl:rate? It is the declared will of the people of the United States, that every 
" treaty made by the authority of the Ullited States, /hall be fuperior to the COII

" Jlitution and laws of any individual State; and their will alone i5 to decide. If 
" aJawof a State contrary to a treaty, is not void, but voidable only by a repeal, or 
" nullification by a State Jegiflatu'rc, this certain confe'luenee follows, that the 
" will of a Jmall part of the United States may controuJ or defeat the will of the 
" whole: Four things are apparent in a view of this 6th artrcle of the national 
"confl:itution. Til:. That it is retrojpeflive, and is to be confidered in the fame 
" light as if the confl:itution had been efl:abli!hed before the making of the treaty 
" of 178g. zd. That the conf1:itution, or laws, of 'any of the States, fo far as 
" either of them !hall be found contrary to that treaty, are by force of that faid 
" article, profl:rated before the treaty. 3d. That confequ~nt!y, the treaty of 1783, 
" has fuperior power to the legfllatllre of any State, becaufe no legiflatme of any 
" State, has any kind of power over the coni1:itution which was its creator. 4th. 
" That it is the declared duty of the State judges, to determine any confl:itution or 
" Jaws of any State contrary to that treaty (or any other) made nnder the anthor
" ity of the United States, mdl and void; national or federal judges are bound by 
" duty and oath to the fame conduct. 

" I will now proceed to the confideration of the treaty of I j83' It is evident 
" on a perufal of it, what were the great and principal objects in view by both par
"ties. There were four on the part of the United States, to wit: 1 fl, an ac
~, knowledgment of their independence, by the crown of Great Britain. 2dly, a 
" fettlement of their weflern bounds. 3d1y, the riglit of fi/hery: and 4thly, the 
" free navigation of the Miffiffippi. There were three on the part of Great Bri
" ain, viz. I fl:. a recovery by BritjJh merchants, of the value inJlerling money; 
" of debts contracted by the citizens of America before the treaty. 2d, refl:itu
" tion of the confifcated property of real BritjJh fubjeCl:s, and of perfons refid~nts 
" in dif1:riCls in polfeffion of the BritiJh force-s, and who had not borne arms agamfl: 
" the United States ; and a conditional refl:oration of the confifcated property of 
" all alh"r perfons .. and gol)', a prohibition of all fit/lire confifcations, and p~oft-

" cutton •• 



"cu:io/IS. The following facts were of the moll public notoriety at the time when 
" the treaty was made, and therefore mull have been vcry well known to the gcn-
" clemen who affented to it. Ill. That Britflh debts to a great amount., 
" had been paid into fome of the State treafurics, or loan-offices, in paper money 
" of very little value, either u~der laws confifcating ~ebts, ?r under laws autho
" rizing payment of fuch debts m paper money, and dIfcharglllg the debtors. zdly. 
" That tender laws had exified in all the States; and that by fome of thofe laws, 
" "tender and a refufal to accept, by principal or faBor, was declared an extinguflh
" ment of the debt. From the knowledge that fuch laws had exilled there was good 
" reafon to fear, that umilar laws with the fame or leIs confequences, might be 
" again made, (and the faa: really happened) and prudence required to guard the 
" Britilh creditor againll them. gdly. That in fome of the States, property of any 
" kind might be paid at an appraijemelll, in difcharge of any execution. 
" 4thly. That laws were in force in fome of the States at the time of the treaty, 
" which prevented fuits by Britf/h creditors. 5th, That laws were in force in. 
" other of the States at the time of the treaty, to prevent fluts by any perfon for a 
" limited time. All thefe laws created legal impediments, of ope kind or anothe;:,. 
" to the recovery of many Briti/b debts, contracted before the war; and in maroy 
•• cafes, compelled the receipt of property infiead of gold and ulver. ' 

" To fecure the recovery of Britf/h debts, it was by the latter part of the fifth 
" article, agreed as follows :-' That all perfons who have any interefi in co'!fiJcal
, ed lands, by debts, Ihould meet with no lawful impediment in profecution of their 
, jnfi rights.' Thi2 provilion clearly relates to debts fecured by mortgages on 
" lands in fee fimple, which were afterwards confifcated;, or to debts or 
" judgments which were. a lim on lands, which alfo were afterwards confifcated, 
" and where fuch debts on mortgages or judgments had been paid into the 
" State treafuries, and the debtors difcharged. This fiipulation was abfolutely 
" necelfary if Juch dobts were intended to be paid. The pledge or fecurity 
" by lien, had been conHeated and fold-. Britiih fubjects being alims, could 
" ntither recover the po£feffion of laods by ejeClment, nor foreclofe the equi
" ty of redemption; nor could they claim the money fecured by mortgage, or 
" have the benefit of a lien from a judgment, if the debtor had paid his debt into 
" the treafury, and been difcharged. If a Brilifo fubjeCi: in either of thofe cafes 
" profecuted his jufi right, it could only be in a COllrt of jufiice, and if any of the 
" above caufes were ftt up as a lawful impediment, the courts were bound to .decide, 
" whether this a.rticle of the treaty nullified the laws confifcating the lands, and 
.< alfo the purchafes made under them, or the laws authotizing paymlOnt of fuch 
" debts to the States; or whether alifns were enabled by this article to hold lands 
" mortgaged to them before the war. In all thefe cafes it feems to me that the 
" courts, in which the c,a~~s arofe" were the only proper authority t~ decidf. 
" wh<;lher the c,afe was wltlun the arucl~ o!'the treaty, and the operation and effeCts 
" of It. ?ne m(lance among many Wll! IllnCh-ate my meaning. SIIPPOft a morl
" gager paId tht mortgage money into the public treajtlr)" and afterwards Jold the 
.. lal/d, would not the Briti/b creditor /II/del' thr artie!,', be tillitl"d 10 a remcdyagaiql 
" the mortgaged lti/lds ? 

The 
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u The fourth article of the treaty is in thefe words : • It is agreed that crrditors 
• on either fide thall meet with no lawful impediments to the recovery of the full 
• value in fierJing money of all bona fide debts h~retofore contra&d.'-lfthe reco
.. very of the prefent debt is not within the clear and manifcfi intmtion and letter of 
.. the fourth article of the treaty, and if it was not intended by it to annul the law 
.. of Virginia, mentioned in the plea, and to dellroy the payrr.ent under it, and 
" to revive the right of the creditor againfi his ot'~'Sinal de~tor; and if the treaty 
.. cannot affeCt all theft things, I think the court ought to determine in favor of the 
.. defendants in error; under this impreffion, it is altogether IInneceffary to notice 
.. the feveral rules laid down by the counfel for the defendants in error. for the con
u jlru8ion of the treaty. 

" I will examine the founh article of the treaty in its fl'Veral pariS and endeavor 
" to affix the plain and natural meaning of each part. 

" To take the fourth artic.le in order as it fiands ; 

I fi. "It is agreed," that is, it is exprifsly conJra8ed, "and it appears from 
.. what follows, that certain things thall not take place. This fiipulation is direfl • 
.. The dillinCtlOn is felf.evident, between an agreement that a thing {hall not hap. 
" pen, and an agreement that a third power {hall prevent a certain thing being done. 
" The fir/} is obligatory on the parties contra8ing. The latter will depend on the 
.. will of another; and although the parties contraCting had power to lay him 
" under a mora! obligation for compliance, yet there is a very great difference in 
" the two cafes. This diverfity appears in the treaty. 

2dly. "That c.reditors on either fide," without doubt" meaning the BritiJh and 
" American creditors. 

3dly. "Shall meet with no lawful impedimfllt" "that i" with no obil:acle (or 
" b.lr) arifing from the common law, or aCts of parliament, or aCts of congreG, 
" or a8s of any of thr Stales, then in exillence, or thereafter to be made, that 
" would in any manner, operate to prevent the recovery of fuch debts, as the 
" treaty contemplated. A lwwfu! impediment to prevent a recovery of a debt, 
" can only be matter of law plead in bar to the aCtion. If the word lawful had 
" been omitted, the impediment would not be confined to matter of law. The 
.. prohibition that no la,wfll! impediment {hall be interpofid, is the fame as that a!J 
" lawful impediments (hall be removed. The meaning cannot be gratified by the 
" the removal of one impediment, and lea"ing 'an&thlr; and fI fortiori by taking 
" away the iefs and leavillg Lhe greater. There words have both a rctrrJPe.:7i'Vc 
" and future ,tjpcB. 

4th1y. " To the recovery," that is, to the right of aCtion, judgment and exc
II cutio)], aDd receipt of the money, without impediments in the courts of juil:ice, 
" which could only be by plea (as in the prefent c:lfe) or by proceedings after judg. 
" menl, to compel receipt of paper money or prorcrty, infrc'ld of f!<"Tling money. 

K " The 
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" The word recover)' is vel y comprehenlive, and operates, in the prefent cafe, to 
" give remedy from the commencement of fuit, to the receipt of money."-

" If the words of the 4th article taken jeparatdy, truly bear the meaning I 
" have given them, their fenfe colleE/ively, cannot be mifiaken, and muH be. the 
"jame. The next enquiry is, whether the debt in quefii?n is one of thofe defcnbed 
" in this article. It is yery clear that the article contemplated no debts but thofe 
" contracted before the treaty; and no debts but only thofe, to the recovery whereof 
" fome !,lwful impediment might be impofed. The prefent debt was contraCted 
" before the war, and to the recovery of it a la'Uful impediment, to wit, a law of 
" Virginia and payment under it, is plead in bar. There can be no doubt th~t the 
" debt fued for is within the defcription, if I have given a proper interpretation of 
., the \\'ords. If the treaty had been iilent as to debtl, and the law of Virginia had 
" 119/ been made, I have already proved, that the debts would on peace, have 
" N7.·h.'fd by the law of nations. This alone {hews that the only impediment to the 
" reco\'ery of the debt in queflion is the law of Virginia, and the payment under 
" it; and the treaty relate:; to every kind of legal impediment. 

" But it is alked, did the +th article intend to anllul a law of the States, and 
" dellroy rights acquired under it? I anfwer, that the 4th article did intend to 
" dellroy all Itl'Uful injxJilll.'lIls, pqJl and future; and that the bw of Virginia 
" and the payment under it, is a lawful impediment; and would bar a recovery, 
" if not de/hoyed by this article of the treaty. This fiipulation could not intend 
" only to repeal laws that created legal impediments to the recovery of the debt, 
" (without refj)ect to the mode of payment) becaufe the mere repeal of a law would 
" not dell:roy a.:1:s done, and rights acquired under the law, durillg its exiJlence be/on 
" the l'l'Peal. This right to repeal was only admitted by the council for the defendants 
" in error, becaufe a repeal would not affeCt their cafe; but on the fame ground 
" that a treaty C:111 repeal a law of the State, it can nullify it. I have already 
" pro\·ed, that a treaty can totally annihilate any part of the co'!ftitution of any of 
., the individual States that is contrary to a treaty. It is admitted, that the treaty 
., intended and did annul fome laws of the States, to wit, any laws pqJl or future 
" that authorifed a tender of paper money to extinguilh or difcharge the debt, and 
" any laws pallor fllllll'l" that authorifed the difcharge of executions by paper mo
" ney, or delivery of property at appraifement; becaufe if the wordsjlo'lillg money 
" have not this effect, it cannot be lhewn that they have any other. If the treaty 
" could nullify fome laws, it will be difficult to maintain that it could not equally 
" annul others. 

" It was argued that the 4th article was neceffilry to revire debts which had 
" not been paid, as it was "o"otjlll whether dcbts lIot j>.1id wOI;]d reyi \ <: at peace 
" by the la·w of nalions. I anfwcr that the ..jth article was not ncceffitry on that 
" auom;!, bccallfc there was 110 doubt that debts not paid do re\·ive by the law of 
" nations; as appears from B)'Idurshock, Lee, and Sir Tl'ol/ws Parker, and if ne
" ce(far)', this article would not have this effect, becau[.2 it reviv<:s no dt.:bts, but 

.I'( only thofe to which fome legal impediment might be illterpofcd, and there rould 

" be 
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" be no legal impediment or bar to the recovery after peace, of debts not paid 
" during the war to the State. 

" It 0 was contendec! that the provilion is, that creditors lhall recover, &c. and 
" there was no creditor at the time of the treaty, becaufe there was then no debtor, 
" he having been legally difcharged. 'The creditors defcribed in the treaty were 
" not creditors generally, but only thofe with whom debts had been contraCted; at 

0" fome time before the treaty ; and is a defcription of perfons, and not of theiro 

"rights. This adherir.g to the letter, is to deHroy the plain meaning of the pro
" vifion; becaufe if the treaty does not extend to debts paid into the State trcafu
" ries, or loan-offices, it is very clear that nothing was done by the treaty as to 
., tbofe debts, not even fo much as was ftipulatedfor roya!jJls, and refugees, to wit, 
" a recommendation oj rd/itlltion. Further, by this confi(uCtion, nothing was done 
" for BritjJh creditors, becaufe the law of nations fecured a recovery of their debts 
" which had not been confifcated and paid to the States; and if the debts paid in 
,. paper money, of little value, into State treafmies, or loan-office~, were not p~\ld 
" to them, the article was of no kind of value to them, and they were deceived. 
" The article relates either to debts not paid, or to debts pait! into the trealllries or 
"loan-offices. It has no relation to the jtjl, for the reafons above affigned; and. if 
" it does not include the latter it relates to nothing."-But it was alledged, that 
the 4th article only fiipuJates, that "there !hall be no lawful imprdimmf, &c. 
" But a law of the State was firl} nece/fary to annul the law creating fuch impedi
" mcnt; aud that the State is under a moral obligation toopaf~ fuch a Lew; but 
" until it is done the il:npediment remains. 

" I confider the 4th article in this light, that it is not a fiipulation that certai'l 
.• aEts {hall be done, and that it was oflecelfary for the legifl<ttllres of individual 
" States to do thoft: aCts; but that it is an eXl,rets agreement, that certain things 
" !hall not be permitted in the .1·I,tr:ulI courts of jufCice; and that it is a contract 
" on behalf of thofe courts, that /!.'lY will not allow fueh aCts to be plead in b"l", 
" t.o prevent a recovery of certain BritjJh dfl4s. • Creditors are to meet with n" 
, lawful impediment, &c.' As creditors can only [ue for the recovery of their 

debts in courts of juHice; and it is only in courts of jufiice that a "'goal impcdi
" ment can be fet up by way of plea, in bar of their ac:ions; it appears to me, 
" that the courts are bound to overrule every fuel, plea if contr,try to the treaty. 
" A recovery of a debt can only be preventcd b_'I a plea in bar to Ih~ a8i',n."--
" On the beIl invefiigation I have been able to give the 4th article of the treaty, I 
" cannot conceive that the wifdom of men could exprels their meanin:J in more 
" accurate and intelligible words, or in words more proper and eftdtual to carry 
•• their intention into execution. I am f.'ltisfied, that the words in their natural im
" port and common ufe give a recovery to the Britflh creditor from hiS origil1~11 
" deb/or of the debt contraCted before the treaty, not\\'ithIlanding the payment. 
" ,thereof into the public treafuries, or loan-offices, under the authority of an y" 

" State law; and therefore I am of opinion, that the judgment of the cireuit 
" court ought to be revcrfed, and that judgment ought to be gin~l1, on the demurrer, 
" for the plaintiffs in error; with the coils in the circuit comt, and the colts l·r 
" the appeal." 

" P f. TTERSO~~ 



" PATTERSON, juftice.-The preCent Cuit is inflituted on a bond bearing date 
" the 7th of July 1774, and executed by Danitl Lawrance Hylton and Co. and 
" Francis Eppes, citizens of the State of Virginia, to 70Jeph Farrel and William 
" Jones, fubjeCts of the king of Great Britain, fo.r the payment of £1.976 J J 6 
" BritiJh or frerling money. 

" The defendants, among other pleas, pleaded, I fi, payment; on which ilfue 
" is joined. zd. That 3111~ dollars, equal to£93.~ 14 10 part of the debt 
" mentioned in the declaration were on the 26th of April 178o, paid by them into 
" the loan-office of Virginia, purfuant to an aCt of that State, paffed on the 20th 
" of OCtober 1777, entitled' An act for fequefiering BritiJh property, enabling 
, thofe indebted to BTlti/h fubjeCls to payoff fuch debts, and directing the pro
, ceedings in foits where fuch fubjects are parties.' The material feCtion of the 
" aCt is recited in the plea. 'To this plea the plaintiffs reply, and fet up the fourth 
" article of the treaty, made the 3d of September 1783, between the United States 
" and his Britannic Majefly, and the co'!ftitution of the United States making trea
" ties the fupreme law of the land. The rejoinder fets forth, that the debt in the 
" declaration mentioned, or fo muth thereof as is equal to the fum of £933 J 4-
" 10 was not a bonafide debt due and owing to the plaintiffs on the 3d of Septem
" ber 17~3' becaufe the defendants had on the 26th Aprzl 1780, paid in part 
" thereof, the fum of 3 I I I V dollars into the loan-office of Virginia, and obtained 
" a certificate and receipt therefor purfuant to the direCtions of the faid act, without 
" th;lt, that the faid treaty of peace, and the confiitution of the United States, 
., entitle the plaintiffs to maintain their action againfi the defendants. for fo much 
" of the faid debt in the declaration mentioned as is equal to £933 14 10. 

" To this rejoinder the plaintiffs demur. 

" The defendants join in demurrer. 

" On this iffue in law judgment was efltered for the defendants in the circuit 
" court for the difiriCt of Virginia. A writ of error has been brought, and the 
" general ,rrors are alligned. 

" The quefl:ion is, whether the judgment rendered in the circuit court be erro
" neous? I !hall not pUTf~e t?e ~ange of difcullion, which was taken by the coun
" fel on th~ part of the plamtIffs l.n error. I do not deem it neceffary to enter on 
" the que~lOn, whether the legl~atu~e. of Virginia had authority to make an act 
" con.lif?atmg the debts due from.Lts .cltJz~ns to the fubjects of the king of Great 
" Bntam, or whether the authonty m fuch cafe was exclufively in congrefs. I 
" /hall read and make a few obfervations on the aCt, which has been pleaded if! 
.. bar, and then pafs to the confideration of the fourth article of the treaty. The: 
" firn and third feCl:ions are the only parts Gf the aCt neceffary to be confidered. 

• I fl •. ' '~hereas diyers perfons, FubjeCts of Great Britain had, during our con • 
.nechon With that kmgdom, acquired efiates real and perfonal within this com

, monwealtb, 
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• monwealth, and had alfo become entitled to debts to a confiderable amount, ~.nd 
f fome of them had commenced fuits for the recovery of fuch debts before the 
, prefent troubles had interrupted the adminilhation of jufiice, which fuits were at 
4 the time depending and undetermined, and fuch eftates being acquired and debts 
, incurred, under the fant!:ion of the laws and of the conneCtion then fubfifting, 

and it not being known that their fovereign hath as yet fet the example of confif
, eating debts and efiates under the like circumfiance~, the public faith, and the 
, laws and ufages of nations require, that they lhould not be confifcated on ollr 
• part, but the fafety of the United States demands, and the fame law and ufages 
• of nations will jufiify, that we 'lhould not ftrengthen the lunds of our enemies 
, during the continuance of the prefeDt war, by remitting to them the profits or 
• proceeds of fuch eHates, or the intcrefi or principal of fuch debts. 

3d. ' And be it further enacted, that it lhaIl·and may be lawful for any citizer:. 
• of this commonwealth owing money to a fubjet!: of Great Britain, to pay the 
, fame, or any part thereof, from time to time, as he {hall think lit, into the faid 
, loan-office, taking thereout a certificate for the fame in the name of the creditor, 
, with an endorfement under the hand of the commiffioner of the faid office exprelr
, ing the name of the payer, and lhall deliver fuch certificate to the governor and 
• council whofe receipt {hall difcharge him from fo much of tke debt. And the 
, governor and council !hall in like manner lay before the general alfembly, once in 
• every year, an account of thefe certificates, fpecifying the names of the perfons by 
• ana for whom they were paid, and !hall fee to the fafe keeping of the fame, fub
e jet!: to the future diret!:ion of the legiflature.' 

" The at!: does not confifcate debts due tQ Britjfh fu@jects. The preamble reo 
C< IJrobates the doctrine as being inconfill:ent with the public faith, and the law and 
.. ufages of natiGns. The payment made into the loan-office was voluntary and 
.. not compulfive; for it was in the option of the debtor to payor not :-The en
.. aaing claufe will admit of a confiruction in full confifiency with the preamble; 
c, for, although the certificates were to be fubjet!: to the future direction of the legifla
.. ture, yet it was under the exprefs declaration, that there lhould be no conlifcation 
" unlefs the king of Great Britain lhould fet the example; if he lhould confifcate 
.. debts due to the citizens of Virginia, then the !egiflature of /7irgitlia would con
" lifcate debts due to Britjfh fubjects .:-But the king of Great Britain did not con
.. fifcate ciebts on his part, and the legiflature of Virginia have not conlifcatcd 
" debts on their part. It is, however faid, that the payment being made under 
" the at!:, the faith of Virginia is plighted. True :-but to whom is it plighted: 
" -To the creditor or debtor :-to the alien enemy or to its own citizen who 
" made the voiuntary payment? or will it be lhaped and varied according to the 
" event :-if one way, then to the creditor, if another, then to the debtor. Be 
" thefe points as they may, the legiflatUie thought it expedient to declare to what 
" amount Virginia Ihould be bound for payments fo made. The aC1: for this purpofe 
" was palfed on the 3d of JanuarJ" 1 780; and is entitled ' an at!: concerning 
• monies paid into the public loan-office in payment of Britilh debts. Set!:ion I ; 

f". Whereas by an act of the general alfembly entitled an act for fequefiering Brit!fh 
, property, 



( 78 

, property, enabling t~o{e ~nde~ted to Briti{h fu~jeCts to pay. ott: f~ch debts, and 
direCting the proceedmgs In fUlts where fuch fubJeCts are p~~tles, It IS a.mong other 

e things provideJ, that It {hall ~nd may be lawf~l ~or any citizen of thiS common
e wealth, owing money to a fubJeCt of Great Brrtam, to pay the fame, or any part 
, thereof, from time to time, as he {hall think fit, into the faid loan-office, taking 
e thereout a certillcate for the fame, in the name of the creditor; with an indorfe
e ment under the hand of the commiffioner of the faid office, exprefling the name of 
, the payer; and {hall deliver fuch certifi(.ate to the governor and council whofe 

receipt {hall difcharge him from fo much of the debt; and the governor and council 
, /hall in like manner, lay before the general atfembly, once in every year, an ac
, count of thefe certificates, fpecifying the names of the perfons, by and for whom 
, they were paid, and {hall fee to the fafe keeping of the fame, fubjeCt to the fUluTe 
, dir~Ction of the legiflature. Section zd :-And whereas it belongs to the legifla
, ture to decide particular quell:ions, of which the judiciary have cognizance, and 

it is therefore unfit for them to determine, whether the payments fa made into 
, the loan-office, as aforeJaid, be good or void between the creditor and debtor; 
, But it is expedient to declare to what amount this commonwealth may be bound 
, for the payments aforefaid :-Be it enaL'l:ed and declared, that this commonwealth 
, {hall, at no time nor in any event or contingency, be liable to any perf on or per
, fons whatfoever, for any fum, on account of the payments aforefaid, other than 
, the value thereof when reduced by the fcale of depreciation, ell:abliflltd by one 
, other act of the general atfembly, entitled a:'.l aCt direCting tI-.e mode of adjull:ing 
, and f6ttling the payment of certain debts and contracts, and for other purpofes, 
, with interell: thereon, at the rate of fix per centum per annum; any law, ufilge, 
, cufiom, or any adjudication or conll:ruction of the lirH recited act already m"-de, 
, or hereafter to be made, notwitnfianding' 

" On the part of the defendants, it has alfo been urged, that it is immateri<il whe
" ther the payment be voluntary or compuHive, bee.ufe the payer, on complying 
" with thE direCtions of the a[l:, {hall be difcharged from fa much of the debt :
Ie Be it fo :-If the legiflature had authority to make the aCt, the congrefs could, 
" by treaty, repeal the aCt, and annul every thing done und(r it. This leads to 
" confider the treaty and its operation. Treaties mull: be conll:rued in ruch a man
" ner as to effeCtuate the intention of the parties. The intention is to be collected 
" from the letter and the fpirit of the inll:rument, and may be illufhated :.nd eofor
" c(d by confiderations deducible from Ihe lituation of the parties; and the reafon
" ablenefs, jull:ice, and nature of the thing for which provifion has been made. 
" T~e 4th article of the treaty gives the text, and runs in the following words: 
" It IS agreed, ' that creditors on either fide {hall meet with no legal impediments 

to the recovery of the fuJI value in Il:erling money of all lOl1a fide debts heretofore 
'contracted.' The phrafeology made ufe of, leaves in my mind no room to hefitate 
" as t.o the !nten~ion of the partie~. The terms are unequivocal ani univerfal in 
" their ligmficatlon, and obvioufly point to, and comprehend all credilorJ and all 
" de&torJ .pre\'ioufly to tlie 3d ?epttmbcr, 1783. In this article there appe~rs to be 
" a feleCtlOn of expreffions plam and extenfi\,e in their import, and admirably caleu
" lattd to ob\ l..lt~ doubts, to remove difficulties, to defignate the objeCts, and afcer-

" tain 
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U tain the intention, of the contending" powers, and in /hort, to meet and provide' 
" for all p~"'ecafis that could arife under the head of debt.. The words' credi· 
• tors on either fide' embrace evcry defcription rifcreditlN"s, and cannot be limited or 
" narrowed down to fuch only, whofe debtors had not paid into the loan-office of 
" Ytrg;nia; creditors mufl: have debtors; debtors is the correCtive term. ' Who 
ee are thefe debtors? On the part of the defendants in error, it has been contet:lded, 
u that Virginia is the fubfl:ituted debtor, fo far as refpeCts debtors who may have 
" paid money into the loan-office under its laws. But the idea, that the treaty 
" may be fatisfied by fubfl:ituting the State of Virginia infl:ead of the original debtor, 
ee is far fetched, and altogether inadmillible. The terms in which the article is 
" expreifed, clearly evince a cootrary intention, and naturally and irrefiftibly carp, 
" the mind back to the original debtor; for, as between the BritiJh creditor and 
" the State of Virginia there was no exprefs and pre-exill:ing ll:ipulation of debt. 
ee Betides what lawful impediment was to be remQved out of the way of the credi
e< tor, if Virginia was the fubUituted or felf-created debtor? Did this clatlfe make 
" Virginia liable to a profecution for the debt? Is Virginia now fueable by fuch 
" Britilh creditor? No; he would in fuch cafe be totally remedilefs, unlefs the 
" nation of which he is a fubjeCt, would interpofe in his eehalf. The words ' fhall 
, meet with no lawful impediment,' refer to legif/ati'C·e aEls and evel'Y thing dOlle u,zder 
" them, fo far as the creditor might be affeCted or obllruCted in regard either to his 
" remedy or right. AU lawful impediments of whatever kind they might be, whe
" ther they related to pe'1onal difabilitiec, or c-or!ftfcations, Jequd/rations or paymel/ts 
c. into loan-qffices or treafuries, are removed. No m"l rif any ,<::tate legif/ature, and 110 

" pa.vmeut made IInder filch aEl into the public coffers, /hall obll:ruc1, the creditor in 
" his cOUl·Ie of recovery againll: his debtor. The act itfelf is a lawful impediment 
" and therefore repealed; the payment under the act is alfo a lawful impediment, 
" and therefore is made void. The article is to be conll:rued accord.ing to the fub
e< jeCt matter or nature of the impediment; it repeals in the firfl: inQance, and 
" nullifies in the fecond. Unlefs this be the conll:ruCtion, it is not true that the 
" creditor /hall meet with AO legal impediment to the recovery of his debt. Does 
.. not the plea in the preCent cafe contradiCt the treaty, and raife an impediment in 
., the way of recovery, when the treaty declares there £hall be none?- Payments 
., made in paper money into loan-offices and tr.eafuries, were the principal impedi. 
" ments to be remond, and mifchiefs to be redreifed. The article makes proviiion 
.. accordingly. It llipuJates, that the creditor fhall recover the full va~ue of hi~ 
.. debt in f.terlif.lg money, hereby fecuring and guarding him againfl: all payments 
., in paper money. Suppofe the creditor /hould call on Virginia for payment; 
., -What wou~d itbe!-The paper money paid into the loan-office, or its 
.. \'alue:-Would this be a compliance with the article? In-the one cafe the money 
I' being cried Gown and dead, is no better than \Vaae paper; and in the· Qth':r, 
" the payment when reduced by the table of depreciation, would be inconliderable, 
" ,md ill many cafes not more than /ix-pence in the pound. Can this be c,tlled 
" payment in 'the full value of the debt in ficrling money? The fubfequent ex
" prefiions in the article' enforce the preceding obfcrvations, and mark the will 
" an<! intention of. til.: contraCting panies, ill the moll: clear and precife terms. 
" 1'11~ {';}.f,cll.iding ",'urds are' alllonajide debts heretofore contracted.' In the 

" conilruCtion 
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.. conll:ruBion of contraBs, words are to be taken in their natural and ohllioU5 
" meaning, un~efs fome good reafon b~ affigned to I?ew tha: they !h0ul~ be uoder
" {lood in a dIfferent fenfe. Now If a perfon 10 readmg thiS article (bould 
" take the words in their common meaning, and as generally underll:ood, could he 
" mifhke the intention of the parties? Their delign unquellionably was to rdlor~ 
" the creditor and debtor tf) their original State, and place them preciftly in tin: 
" jiluation they would have )lood if no war had intervened or aCl of the legiflature of 
" Virginia had ban pr!/fed. The impediments created by legillative aBs, a'lld the 
" payments made in purfuance of them, and all the evils growing Ollt of them, 
" were, fo far as refpeBed creditors, done away and cured. This is the only way 
" in which all lawful impediments can be removed, and all debts, (ontratted before 
~( the date of the treaty, can be recovered to their full value, by the creditors 
" againll: their debtors. It has however been urged, that this article mull: be re
" fhiaed to debts exifling and due at the time of making the treaty; that the debt 
" in qlleflion was difCharged becalllfe it has been paid into the loan-office, agreeably 
" to law; and that the treaty ought not to be conll:rued fo as to renovate or Ievive 
" it:-To enforce this objeBion the rule Jaid down by Yalle! was relied on, ' that 
, the flate of things at the inll:ant of the treaty, is to be held legitimate, and any 
, change to be made in it requires an exprefs fpecification in the treaty; confe
t quently all things not mentioned in the treaty are to remaiR as they were at the 
• conclufion of it.' Yattel, B. 4. c. 2. § Z I. The £irfl part of the objeBion has 
., been already af.lfwered ; for it is within both the letter and fpirit of the inll:rument. 
" that the creditors {bould be reinfiated, and of courfc that the d~btors {bould be 
" liable to pay. The a& of Virginia and the payment ullder it /)011e.fo far as thl! 
" creditor is concerned, no operation and are 'I.·oid. There is 110 difficulty in anfwer
" ing the objection arifing from the paffage in Yatlel. The univerfality of 
" the terms is equal to an exprefs fjJecification in the treaty, and indeed in
.. eludes it. For it ig fair and conclutlve reafoning, that if any defcription 
" of debtors, or elals of cafes was intended to be excepted, it would have been 
., fpecified in the inHrumellt, and the words, , that creditors on either /ide (ball 
• meet with no lawful impediment to the recovery of the full nIne in ll:erling money 
, of all debts hel ttoforc contra&ed,' would not han: been made ufe of in the lin qua
" lified manner, in which uJey nand in the treaty :-the univerfality of the terms are 
" equal to a /pecffictltion ofc"-,,ory partimlllr debt, or an enumeration of ever)' creditor rmd 
If debtor. It is the fame thing as though they had been individually named. All the 
.. :reditors on ~ither fide, without djjlint!i()lI, mull: have been contemplated by the parties 
" In the +th artlele. Almoll every word feparately taken, is expreffive of this idea, and 
" '~hcn all the words arc combined and taken together, they remove every par
.. ~lcJe of doubt. But if the c1afs of BriljJb creditors whofe debtors have paid 
.. mto the loan.office of Virginia are not comprehended in the fourth article, 
.. they then pafs without redre[~, without notice, without fo much as a recommend
.. ation in ~heir favor. The thing is incredible. Why a dill:inClion ?-Why Ihould 
" the credltOls, whore debtors paid into the loan-office, be in a worfe fituation 
" th~n the creditors whofe debtors did not thus pay? The traders and others of 
.. thiS ~ountry, were largely indebted to the merchants of Great Brita;". To 
.. prOVide for the payment of thefe debts, and give fatisfaBioD to this clafs of fub-

" jeBs, 
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I' je8s, mua hare been a matter ~f primary importance to the Britf/h mininry. 
" This dOlolbUeiS, is at all times, and il!l all fituations, an object of moment to ,( 
t' commercial e.~w.ntry. The opulence, refources, and power of the BritiJh nation, 
~, may, in.no fmall degree, be afcribed to its commerce; it is a nation of manu
." faCturers and merchants. To proteCt their interell:s, and provide for the payment 
" of debts due to them, efpecially when thofe debts amounted to an immenfe fum 
!' it could not fail of arrell:ing the attention, aDd calling forth the utmoll: exertions 
" of the BritiJh cabinet. A meafure of this kind it is eafy to perceive, would be 
" .purfued with unremitting diligence and order, facrifices would be made to enfure 
,I its fuccefs, and perhaps nothillg {hort of extreme neceffity would induce them to 
" give it up. But if the debts which have been confifcated, or paid into loan
" offices, or treafuries, ·be not within the provifion of the 4th article, then a nu
_. menlUS clrus of Britilh merchants are palfed over in filence, and not fo milch 
" attended to as the loyalill:s, or Americalls who attached themfelves to the caufe 
" Qf Brilain during the war. Is it a fuppofeable cafe that the Britifh negociators 
" w<luld have been more reg,ardful of the intereHs of the loyali!1:s than of their own 
,. merchants?· that they would make a. difcrimination between merchants, when 
" in a natioflaland political view, and in the eye of jufiice, they were equally 
" meritorious, and entitled to receive complete fatisfaCtion for their debts? No 
" lineJhould be drawn between creditors, unlrfs it be foulld ill the tnatY. The frt·,lly 

" does not make it: the truth is, that none was intended, or it would have been 
"expre:lfed. The indefinite and fweeping terms made ufe of by the parties, fuch 
'.' as' creditors on either fide, no lawful impediment to the recovery of the full 
, value in ll:erling money, of all debts heretofore contracted,' exclude the idea of 
I~ any c1afs of cafes having been intended to be excepted, and explode the doCtrine 
" of contlructive difcrimination :-It has been made a qllcition, whether the con
" lifcation of dtbts, which were contraCted by individuals of different nations in 
.. time of peace, and remain due to individuals of the enemy in time of war, is 
" authorized by the law of nations, among civilized States? I fhall not however 
.. controvert the polition, that by the rigor of the law of nations, debts of tLc 
« defcription jufi mention ed, . may be confifcatcd. This rule has by fome been 
" confidered as a reliCt of barbarifm ; it is certainly a hard one, and cannot con
". tinue long among commercial nations; indeed it ollght not to have exi!1:ed amon~ 
.. any nations, and perhaps is generally exploded at the prefent day in Europe.
" Confifcation of debts is confidered a difreputablething among civilized nation~ 
.. of the prefent day; and indeed nothing is more Hrong!y evincive of this truth, 
" than that it is gone into general dilfuetude, and whenever put, into praCtice, 
.. provifion is made by the treaty which terminates the war, for the mutual and 
.c, complete rell:oration of contraCts and payment of debts. I feel no hcfitation in 
.. declaring, that it has always appeared to me to be incompatible with the principles 
.. of juftice and policy, that contraCts entered into by individuals of different 
.. nations, fhould be violated by their refpeCtive governments in con[equence of 
IJ national quarrels and hollilities. National differences {hould not affeCt private 
"bargains. The confideJlce both of an individual and national nature, on which 
.. the contraCts were founded, ought to be preferved inviolate. Is not this the 
U language of honell:y and honor l Does Dot the fentiment correfpond ~ith. the 

L " principles 
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" principles of junia. and the diClates of the moral fenre? In /hort, i~ it no~ 
" the rerult of right reafon and natural equity ? The relation which the parties Il:ood 
" in to each other at the time of contraCling there debts, ought not to pars without 
"notice. Tht' debts were contraCled w!lile the creditors and debtors were filbjeCl:9 
" of the flme king, and chilliren of the fd.me family. Th~y were made under 
" the f:tntlion of la\\'~ common to, and bindi!"g on bot!l. A revolution-war conld 
" not li!,e other war-, be forefeen or calculated upon. The thing was improbable: 
" -1\" one at the time that the debts were contracted, had any idea of a fever
" ance, or dillnembcrment of the empire, by which, pt'rfons who had been united 
" under one fyHem of civil polity, (hould be torn afunder, and become enemies 
" for a time, and perhaps aliens forever. Contracts entered into in fuch a flate of 
" thing., ought to be facredly regarded; inviolability feems to be attached to them. 
" Coniidering then the ufages of civilized nations, and the opinion of modern 
" writers, relative to conlifcation, and alfo the circumll:ances under which tlH:fe 
" debts \'!~rc contracted, we ought to take the expreflions in this 4th article, in 
" their mon exteniive fenfe. We ought to admit of no comment that will narrow 
" and rdlri{): their operation and import. The conll:ruCl:ion of a treaty made in 
" t~lvor of fuch creditors, and for the rell:oration and enforcement of pre-exilling 
" contraCts ought to be liberal and benign. For thefe reafons, this claufe in the 
" treaty defenes the utmon htitude of eXl)()fition. The _ph article embraces all 
" creditors, extendJ' to all pre-e."ijling def.t.r, removes all la,wjlll impediments, repmls 
" t! c legfllati .. ve aB if rirginia which has been pleaded in bar, and with regard 
" to the creditor, af/l1uls f~'ery thing done ullder ii, This article rei'!fiates the parties; 
., the credito,' and debtor before the war, are creditor and debtor lince; {IS they 
" Jlood then, tI,,}, jland n'1'lJ.1. To prevent mi!lakes, it is to be underll:ood, that 
" my argument embraces none but lawful impedimentg within the meaning of the 
" treaty, fuch,a, legif!atil'e acts, and payments·under them into loan-offices and 
"tr~afurjes. f:I n impediment created by law, !lands on ditft:rent ground from an 
" impediment created by the creditor. To concltlde: I am of opinion, that the 
" demurrer ought to be full:ained; and of courfe that the judgment rendered in 
" the COUlt below is erroneous, and mull be reverfed. 

'VILSfI'l, j/~ice :-" I i1JaIl be cone-ire. in delivering my opmlOn, ~.s it depend~ 
" on a few plain l'rincil'!"<. If rirginia had a power to pafs the law of OCtober, 
" 1777, i11e muH be equally empowered to pafs a fimilar law in any fucttre w~r, 
" for the powers of cnngrefs were in rlct abridged by the articles of confederation ~ 
" and in relation to the prefent conllitution, the Hill retains her rovereignty anrl 
" i~dependence as a ~t:lte, except in the inHances of exprefs ddegation to the 
" frd'T.t! government. There are two points involved in the difcuflion of this 

power of confifcation : the /irH ariiing from the rule prefcribed by the law of 
" nat'(1ns: and the' f.:cend ariting ti'om the cOl1lhutl:ion of the treaty of peace. 
" ' .... 'hen· the UI;/"r{ States declared their independence, they were bOllnd to receive 
" the. law of natio~s . in Jts mo?ern l1.lk of purity and refinement. TIy every 
" natl')n, whate\'er IS Its form of government, the conlircation of debts has loner 
" been contidered difrepntable; and we know, that not a lingle confifcation ot
" rhot ki~rl /! lined the ('ode of apy of the E;!r~p(("1 powers wh~ were enraged in 

" the 



" the war, ",hidl our revolution produced. Nor did any authority- for the:: confi[~ 
" cation of debts proceed from congrefs, (that body which clearly pofle/fed the' 
.. right of confifcation, as an iacident of the powers of war and peace) and thert:
" fore, in no infiance can the aCt of confifcation be confide red as the aCt' of the 

nation. But even if Virgillia had the power to con/i[cate, the treaty annuls ihe 
"confiftalion. The 4th article is well expre/fed to meet the very cafe: it is Rot 
" confined to debts exifiing at the time of making the treaty; but is extended to 
" debts heretofore cOlltraBed. It is impoffible by any glo/fary, or argument, to make 
" the words more pedpicuous, more conclufive, than by a bare recital. Inde
,. pendent therefore of the conllitution of the United Slates, (which authoritatively 
" inculcates the obligation of contraCts) the treaty is fufficient to remove every 
" impediment founded on 'the law of Virginia. The State made the law; the 
" State was a party to the making of the treaty: a law does nothing more than 
" exprt:fs the will of the nation; and a treaty does the fame. Under this general 
c. ,jew of the fubjec[, I think the judgment of the circuit court ought to be 
" Itv,r[(;d. 

" CUSHING, jufiice.-My fiate of this cafe will, agreeably to my vie::w of ii, 
" be Ihort. I fhall not quefiion the right of a State to confifcate debts. Here is 
.. an act of the a/femhly of Virginia paffed in 1777, refpeCting debts; which con
" templating to prevent the enemy deriving Ilrength by the receipt of them during 
" the war, provides, that if any Britf/h debtor will pay his debt into the loan
" office, obtain a certificate and receipt as dire'Cted, he {hall be difcharged fiom [0 
" llJuch of the debt. But an intent is expre/fed in the act not to con/ifcate unlefs 
" Great Britain (hould fet the example. This aCt it is faid, works a difcharge, 
" and a bar to the payer. If fuch payments are to be confidered as a difcharge, 
" ur a bar, fo long as the act had force, the quefiion occurs :-Was there a power 
" by the treaty, fllppoling it contained proper words, entirely to remove this law, 
" and this bar, out of the creditor's way? This power feems not to have been 
" contended againH: by the defendant's counfel: And indeed it cannot be denied; 
.. tjle tI eaty having been [anclioned in all its parts, by the cOl'lflitution of the Ullited 
" States as the fllprerne law of the land :-T'hen arifes the great queflion upon the 
" impOl t of the fourth article of the treaty: and to me, the plain ann obvious 
" meaning of it goes to ,luiiify, ab initio, all laws, or the impediments of any Jaw, 
" as far as they might have been defigned to impair, or impede the creditor's righ~ 
" or rt!medy againfl: the original debtor: c creditors on either fide }hall meet with llf) 

lawful impetlzment to the recovery if th6 ful! value ill fleding mOlley of a/I bona.li de 
~ cld,ts heretofore contraBed.' 

" The article fpeaking of creditors and bona fide debts heretofore contraCted; 
" plainly contemplates debts as originally contraCted, and creditors and original 
" debtors; removing out of the way all legal impediments; fo that a recovery 
" might be had, as if no laws had particularly interpofed. The WOIds:"-'" recovery 
• of the full value in fierling money,' if they have force 'or meaning, mull annihi
.. late all tender laws making any thing a tender but fierling money; and the 
" other words, or at leafi the whole taken togetber, roufi, in like manner, remove 

" all 



" all other impediments of law aiming at the reco\'el'Y of thoCe debts.--' The 
, provilion that creditors Ihall meet with no lawful impediment, &c.' is as abColute, 
" unconditional, and peremptory, as words can well exprefs, and made, not to 
" depend on the will and pleafure, or the optional conduct, of any body of men 
H whatever. To effect the object inten::!ed, there is no want of proper and !l:rong 
" language, there is no want of power, the treaty being fanctioned as the fupreme 
" law by the con!l:itution of the Ullited States, which no body pretends to deny to 
" be par"l110unt and controuling to all State laws, and even State confiitutions, 
" whLrefuever they interfere or difagree. The treaty then as to the point in 
" qncftion, is of equal force with the confiitution itfelf; and certainly with any 
" law whatfoever. And the words './hall meet with no lawful impediment, '0'c.' 
" are as Ihong as the wit of man could devife, to avoid all effects of fiqwjlration, 
" confifcaiion, or tilly other ob/lacle tlJrown in the way, by any law particularly pointed 
" againfi the recovery of Cuch debts. I am therefore of opinion, that tbe judg
" ment of the circuit court ought to be reverfed."-

\Vhen the judgment of the court in this ,-ery important caufe is confidered in 
connection with the arguments, of the judges, it appears to us, and we believe it 
mull: appear to morl who {hall read it, to ell:ablifh the claimant's right of recovery 
in thc ordinarj' courts of jull:ice, notwithll:anding his attainder, and the conlifcation 
of hi, proper::,', beyoild all reafonable doubt. The objection Il:ated in the propofed 
refolution againfl: this inference is, that the act of Yirginia referred to in the plead
ings, was an act of jequd/ratioll, and not of confifcation, and that the authority of 
the c.:.fe therefOl e, as a judicial precedent, goes no further than cafes of fequell:r;l
lcn, notwithlhnding the generality of the principles adopted by the judges in their 

re11'ective argumentc
.. To this objeclion it is anfwered, that on the quefl:ion, 

whether the act of Virginia was an act of fequefiration m-::rely, or in effect an act 
of confifc.tt;on, the judges were not agreed in opinion; one of them, Judge Chafe, 
exprefsly conlidered it as an a,'l of confifcatio'J, or at leall: as operating a complete 
extingllifilment of the debt before the peace. Judge \Vilfon treats it in no other 
charaCter than as an abfolute conGfcation. And although the judges, Cufilinrr and 
f'dtlcrfon, intimated an opinion, that it was only an act of fequell:ration, ye~ thiS 
;'ppears nidently, nDt to have been the principal ground of their judgment. They 
all confidered the operation it would have had, if it had been c1earlv and indifjJUta
bly an act of conJifcation, and all declared, in the mofl: unequivdcal and politive 
term" th,lt, on that conl~ruction, it would have been a lawful impediment which 
the treaty of peace removed; the divifiol1 of opinion on the bench, as to the true 
character of the ac1, !iud,' it IIfC:/!ary to co'!fitler and decide the if1e8 of a cOI!ftfcaticJI7. 
Their ~anguage ?~ this point admits of no a~bigui~y; and their opinions are deliv
ered With a pr~Cdl')n and foleT,lmt", that Irrelifhbly attaches to them the utmoll: 
,:veigl:t an,d a~lthority.-Thcir fentiments ar~ not left to be collected by inference or 
from ImphcdtlDn; they formally pronounce III terms not to be mifunderflood, that 
the ,\:ord s "jhal! 111<'''' 'with no lawful im"~edimeT!t, refer to legiilati,e acts and every 
" th!l~g done under them. All lawful Impediments of whatt\-cr kind they might 
" be, whether ~hey related. to pelfrmal diJahilities, or cOI!Jf(cationr, or jequfllrations, 

or t,"·,';nmls tn/o lotlll-?il1c{s or tre,!/I1I',:rs, are rcmo,'cd. No aft of al7_V Stat,-

" l:r;~1a!,"r', 
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Cl iegif/atul't, and no poymcnt under fuch «8 into the public coffers, {hall obfl:ruCl: the 
" creditor in his courfe of recovery agai,yJ his dehtor." It capnot we think b.~ 
jufl:ly doubted, that doCl:rines thus maintained and pronounced, are of conclufive 
effeCl: as judicial declarations of the law, and entitled to !ill the weight of judicial 
preeedent. The fact is, the judgment of the court has had this effeCl:; and the 
fame principles have, four months afterwards, been judicially applied to an unquef
tionable cafe of confifcation. The cafe of Hamiltons againf!: Eaton was determi
ned in the circuit court of the United States for the di£lriCl: of North-Carolina, at 
June term, 1796.-North-Carolina Report's, p. 'J.d, page I. et flq.-The f!:ate of 
the cafe will appear in the arguments of the judges, E L SWOR T H the chief j uf!:ice of 
the United States, and SITGREAVES the judge of tl~e dif!:riCl: of North-Carolina. 
-We tranfcribe their arguments at large; for which, as well as for the copious 
extraCts which we have made, or may make from the reports of adjudged cafes, 
we offer no apology, as we deem this inquiry into the adminif!:ration of the law, 
to be of the firfi importance, with reference to the principles affumed on this occafion, 
:mc\ highly expedient for the afcertainment of the true character of the American 
tribunals, in relation to the fubjects depending before this board. 

" SITGR.EAVES, Juf!:ice. This is an action of debt brought by the plaintiffs, 
" to recover of the defendant, on an obligation made in the year 1777. The 
" defendant has pleaded four feveral pleas in bar, which are now for the decifion 
" of the court by demurrer. 

" I /hall confider the cafe as it appears by the £Irf!: plea, which places the de
" fendant on the mof!: advantageous ground; as a decifion on that will probably 
" govern all the cafes arifing out of the fubfequent pleas. 

" The cafe as it appears by the firf!: plea, is as follows. The plaintiffs were 
" merchants, refidents of North-Carolina before, and at the declaration of inde
"pendence. By an aCe of the legillature of North-Carolina, palfed in A pri!, 
" 1777, it was among other things, enacted, c That all perfons being hlbjects of 
, this State, and now living therein, or who flull hereafter come to live therein, 
, who have traded immediately to Great Britain or Ireland, within ten yeal's lail: 
, paO: in their own right, or acted as factors, fiore-keepers or agents here or in any 
, of the United States of America, for merchants reGding in Great Britain or 
c Ireland, /hall take an oath of abjuration and allegiance, or depart out of the State.' 
" By the fame act fuch perfons were permitted to fell their eHates, to export the 
" amonnt thereof in produce, and to appoint attornies to fell and difpofe of their 
" efiate for their nfe and benefit :-The plaintiffs falling within the defcriptio\1 of 
"-perfons contemplated by this act, and refufing to take the oath, departed the 
" State OCtober 20, I 777-the debt which is the fubject of the prefeFlt fuit th~n 
"c,iil:ing; By filbfequent acts of the legiflature, all the efi~tes, rights, properties, 
" and debts ofcertain perfons, among which the plaintiffs are fpecially named, are 
" declared to be corififcated, and the debts due to fuch perfons are directed to be 
" paid to certain commiflioners, to be appoin.ted by the county con~ts for .that.1~ur
... pofe, by :1.11 perfons within the State oWing the fame, under pam of Impnlon-

" ment, 
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(/ ment, 1uUcl, pa,V1lltnts it is dedured, Jl'all forever ;,,,lemnify and acquit the pc/Jon.l 
" j>flyiflg /l'cjame, their heirs, &c. againfi any filture claim for the money mentioned 
" in the receipts or difcharges of fnch commiflioners. In obedience to thofe aCts, 
., ,he defendant paid the deblin quUJion to the commiflioners authorized to receive it; 
" and relics on that payment as legal, and a full and fufficit>nt difcharge. The 
" plaintiffs admitting the f.la of payment, rely on the confiruaion of the treaty of 
" peace, the law of the State declaring that treaty to be a part of the law of th-! 
" l~nd, and the conftitutioa of the United States. 

" The counfel for the plaintiffs, in fupport of their claim, has in the courfe of his 
" argllment, pre[ented to the view a doubt, whether the debt in the prefcnt quellion 
" has been confifcated in a firialy legal fenfe, by any of the acts called confifcation 
" acts; and has urged that doubt firenuou{]y, and with much force of argument, 
" contemplating them as a body of penal law, and of courfe fubject to the legal rules 
" of confiruCiion in fuch cafes. The obfen·ations on that point wuuld merit much 
" attention, but I deem it not abfolutely necelfary to invelli;;-lte that quellion, in 
" forming 2.n o;Jinion upon the prefent cafe: and {hall confine my obfcrvations fole
" Iy to the law and the fdct" as they arife out of the pleadings in the fidl plea of 
" the def~ndants, which admits alone of this quellion, viz. Are the plaintiffs bar
" red of ~ recovery? It would appear quite unnecelfary to enquire, whether con
" grefs, under whofe authority the treaty was negociated, was vefied by the States. 
,. y.-ith a powtr competent to enter into fueh a contract, had not part of the argu
" ments of the defendant's counfel, feemed to require it. No one will doubt, if 
" they had the power, the tre2.ty confcquently bc-came obligatory on the people of 
" the United States, when made and duly ratdi.::d. \Vhateler agreement the 
" States may ha\'e entered into at the declaration of independence, and to what 
" I,urpofes and extent that agreement mayor mJY not have bound them, as a 
" confederated body; it is clear that at a fubf::qllcnt period, and previous to tll~ 
" negoeidtion of this treaty, they, by theu delcg'ltcs in con;;refs, formed and ent::r
" ed into a I<llemn compact, by which they plight and engage the faith of t:lcir 
" con!l:ituents, to abide by the determination of the U oiled States in congl efs 
" "ff~mbled, on all qullions which, by the conf"d~r,ltlon, are fuhmittcd to them; 
" and that the articles thereof /hall be illvh!aN), cbfervcd by the SLlt~S. Amoll" 
" many other portions of fovereignty which the States thought propet to depoGt i~ 
" that confederated head, was thejole and e.v;c'uJve right and power of detentlinlO" 
" on p"ace and war, (except in certain cafes fpecially enumerated) of fending and. 
" receiving ambaifadors, entering into treaties and a!liallas. No words can h:.: 
" more comprehcnfive or exprefs, relative to the point in quellioD ~ nor is there 
" offered to my mind the Ie all room for doubt. Admitting for argument's fake. 
" \\ hat has been contended, that the minillers who negociated the treaty, exceeded 
" the powers granted them, certainly the ratification of that inllrument by conorefs 
" confirmed and legalized all that had been done by them; and if it could b: 
" fitppofed, as has been faid, that congrefs in the ratification of it, exceeded the 
" powers veiled in them ?y t~e State, the a~ ~f alfembly of tllis State, paired in 
" ) 7~7' mull have ext~ng~t./hed every fctntt.Ila of doubt, as to its validity and 
.. obhgatory force on their CItizens. That aCt IS a perfect recognition of the whole 

" treaty, 



« treaty, declares it to be part of the law of the ,land, and directs the judges to 
" decide accordingly. The laO: mentioned act muO: furely be fufficient, to fatisfy 
" the mind of the moll: fcrupulous and fceptical. FOI rnyfelf I do not hefitate to 
" declare, that it adds nothing to the validity or legality of the treaty: that its 
" ratification by congrefs was alone fufficient, and that the act of a{[embly of the 
.. State was fuperRuous. 

" The counfel for the defendant has contended, that, by the operation of the 
.. aC!:s of confifcation, and the payment into the trea£ilry, the plaintiffs were wholly 
" diveO:ed of their right; and the fame, if exiO:ing at all, was vell:ed in the State. 
" This forms a material part of his defence, and if it had been clearly evinced" 
" that the right of the plaintiffs was wholly extinguilhed by the operation of the 
" confifcation acts, and could not pollibly be revived or rell:ored by any fubfequent 
" act of the State, or the nation, it would follow of couTfe, that they could hav,.: 
" no demand againll: the defendant. In fupport of this argument it is faid, 4. 
" Bacon, 637, that all acts done under a ll:atute while in force, are good notwith· 
" ing a fubfequent repeal. I am ready to admit the principle in its fullefl: extent, 
" in the expofition of a ll:atute or municipal law of any particular State. It is con· 
" fonant with reafon and is jufl:ified by the necellity of the cafe; it prevents much 
" confufion and embarralfment, and infures a ready filbmillion to the laws, by a 
" confidence in the fecurity impliedly promifed to fuch obedience. If the trE~ty 
" was now to be confidered as an act of the State, and emanating from the fame 
" authority only that produced acts of confifcation, this reafoning might be folid : 
" -But that inO:rument cannot be fubject to the ordinary rules of conf1:ruCtion. 
" which govern in the expofition of f1:atutes of a particular Stale. Theft have fer 
" their object the regulation of the rights of a dif1:inct community or fociety only, 
" whore interef1:s being fimilar, are equally affeCted by an uniform regulation of 
" their rights; who are alike unitcd by the allegiance due to, and protection from 
" the fame government; that is a compaCl: formed between two feparate and dif1:inCt 
" nations, relative to certain fpecified fubjeCls, which involve interef1:s of their 
., refpective citizens or people, unavoidably clalhing with each other. 

" The cne is an act of the State, but a component p1!"t of the nation, providing 
" for the benefit of its own citizens. The other is a compact of the whole nation 
" (of which that State is but a part) with another natIon, which mufl: nece{[arily 
" contTOul all acts iiiuir.g from the inferior' authority which mufl: contravene it. 
" This is e,"inced by that plain and ll:rong expre/lion in the confiitution of the 
" U ni~ed States, which declares, ' that all treaties made, or which ihall be made, 
, \mder the authority of the United States, {hall be the fupreme law of the land, 
, and the judges in every State lhall be bound thereby, any thing in the confiitt;
• tion or laws of any State, to the contrary notwithfl:anding." Tak.ing it for grant
Co ed then that the treaty is not to be governed, when in oppoGtion to particular 
" laws, by the rigid rules of the common law; nor to b~ rellrained i~ its opera
", tiDn, by allY ll:atute of any particular ~tate, but that' It ought to be .1Ilterpn;ted 
, in fuch a manner, as that it may have Its effects, and not be found vaIn and dIu
'five.' I will proceed to confider of the operation of the 4th article. 

" Alt. 



" Art. 4th. It is agreed that creditors on eithtljiclc fhall mtct with no lawfll. 
" impediments to the recovery of the full \'ah:~ injlerlzng money of all bonafide debts 
" heretofore contracted." 

" This article appears to me fo clear, precife, and definite, th?t one would be 
" at lome lofs to felect other words to render it more 10. But it has been con· 
-, tended by the defendant's counfel, that, by a true confiruction of this article, it 
" will appur much lefs general than the exprellions would warrant; that it is ~~ 
" proviliun for real Britifh fubjects only, that is, perfons relident in eftA Britain 
" at the commencement of the war, a term ufed in contradiction to many other 
-, defc.riptions of people, who in the courfe of the war, took part with that nation, 
" and that the confiruction is jufiified by the term )la/ing money. In order to 
" fupport this e"polition, ;l reference has been had to the 5th and 6th articles. 

" The 4th article contains the only fiipulation with re~)ect to debts in the whole 
"infirument. It is mutual and general in its exprellion; not limited or rellrained 
" by aoy particular words to any defcription of perfons, as is evident in the 5th 
"article. If that had been in the contemplation of the palties, they could Dot 
" have overlooked the necellity for thefe dillinctions; nor are we at liberty to pre
" fume it. In the next article, the difiinction is made with great accuracy, with 
" regard to thofe who endeavor to procure a refiitution of their lands, and other 
"property. With refpect to the 6xprellion )lerlillg monc.v, it appears to me, that 
" was probably concluded on as a fiandard, whertby to ellimate the ,alue of mG· 
" ney due; it being no doubt apprehended, that a depreciated paper medium circu
" lated in many States of the Union, the nominal fum in which, might not to 
" produce the intrinGc value of the debt due • 

. , Another confiruction has been pleaded on this article, equally, in my opinion, 
" unfounded with the foregoing. It has been faid, the article was only intended 
., to take off from Britifh fubjects, their difability as alien enemies, to fue. Every 
" one knows, that difability can only exill during the continuance of a war; it 
" would therefore hllve been unncceffary to pruvide for it in a treaty of peace; 
" when it is obvious, the peace idelf, agreeably to the long efiablifhed principles of 
" law, removed all fuch dif.1bility without any fuch i1ipulation. The word recovery 
" admits not of fueh an idea. The terms JlIt: and recover have very different im
" port in practice. The difference is daily exemplified in our courts, and the 
" difiinction appears evident in the body of that inllrument; in the latter part of 
" the 5th article it is fiipulated, that certain perfons fhall meet with no lawful im
" pediment in the profecution of tht:ir jull rights. In the 4th article the words 
" are, no lawful impediment to the recovery of their debts. The difiinction is obvi. 
" ous, and the terms aptly applied in each cafe. In the former, relative to lands 
'I and other property which had been confifcated, and a refioration of which entirely 
" ?epended o? the liberali~y of :he legiilatures, the term recovery would have been 
" Improper; 10 t?e latter, 10 which payment to the creditor was pOlitively fiipulated, 
" the expreffion IS correct. 

" Vattel 



•• Vatfe! fit,s, p. 369,-'" When an aCt is conc.cived in clear and politiv!:.. 
, terms, whell t4e feofe is manifefi; and leads to qothing abfurd, there can be no 

reafon ~o refufe the fenfe which this tre<lty naturally prefents, to go elfewhere in, 
, fearch of conjeClures in order to ei'tinguifll or rellrain it, is to endeavor 
" to elude; it.' It is therefore my opinion, that this article does controul 
" the operation of the a& of confifcation. Felatlve to debts; that the plain
" tiffs in this cafe are entitled to recover on the firll demurrer, the plea in that 
" cafe being the llrongeH ground of defellce m<lde by the defendant: that therefore 
" judgment be given for the plaintiffs, on each ,of the demurrers. 

" The State who has compelled the payment from the creditor by :J. threJ.t of 
" fevere punifhment, will certainly feel bound by every principJe of moral obliga
" tion, to reimburfe in the mofl: ample manner, all thofe who have made fueh 
"payments. In addition to the moral tLe, that it is bound by a folemn promife fo 
" to do, is clearly exprelfcd by an a[t of the legiflature. 

" I have only to obferve, that I have conlidered this cafe as of the utmoll im
" portance; that I have given it all the attention and conlideration in my power to 
" bellow at this time and place, that if any opinion is founded in error which is 
.. pollibly the cafe, happily for the defendant, there is a higher tribunal where the 
" error may be correCled. 

"ELSWORTH, chiefjufl:ice. Itisadmitted that the bond onwhichthisfuit, 
" is brought, was executed by the defendant to the plaintiffs; and that the plain
" tiffs have not been paid. But the defendant pleads, that fince the execution of 
" the bond, a' war has exiiied, in which the plaintiffs were enemies; and that 
" during the war this debt was conf&ated, and the money paid into the treafury 
" of the State., And the plaintiffs reply, that by the treaty which terminated the 
" war, it was l1:ipulated, that 'creditors, on either fide, lhould meet with no 
, lawful impediment to the recovery of bonafide debt" heretofore contracted.' 

.; Debts contra.:ted to an alien, are 110t extinguiihed by the intervention of a war 
r, with his nation. His remedy is fufpended while the w~tr lal1:s, b:cJufe it would 
.. be dangerous to admit him into the country, or correfjlond with agents in it; 
" and alfo becaufe a transfer of trcafure from the cDlmtry to his nation, wOl:ld di
" minifh the ability of the former, and increafe that of the latter to profecutc the 
"war. But with the termination· of ho1tilities, thefe reafuns and the fufpenfiun, 
.. of the remedy ceafe. 

" As to the confifcadtln here alicdged, it is doubt1cfs UU2, that er,emies debts, 
.. fo far as conul1:s in barring the creditor, and compelling payment from the d~bt
" ors, for the ufe of the public, can be contifcatcd; ;md that on pinciples of equi
.. ty though perhaps not of policy, they may be: For their conl/fcation, as well; 
•• as that of pr.operty of any kind, may ferv::: as an indemnity for the ex])ences of 
.. war, a)ld as fecurity againl1: future aggreflion. That fuch confifcatlOns have 
~ faUen into djrufe, has rerulted not from the dut.y which one n;;tion independent 

M "~ 



.,,' or t1c,l~ies owes to anoteer, but from commercial policy, which European nat~on3 
" have fo~nd a common, and indeed a ftrong interefl in fupporting. Cilil war, 
" which terminates in a feverance of empire, does, perhaps, lefs than another, 
" jufl:ify the conlifcation of debts; becaufe of the fpecial relation and confidence 
" fubfifling at the time they were contraC1:ed. And it may have been owing to 
•. this confideration, as well as othcrs, that the American States, in the late reyo
" Illtion, fo generally forbore to confifc~te the debts of Britifu fubjeC1:s. In Virginia 
" they were only fequeflert-d; in South-Carolina, all debts, to whomfoever due, 
" were excepted from confifcation; as were in Georgia thofe of Britith merchant~ 
" and others refiding in Great Britain. And in the other States, except this, I 
" do not reco'lleC1: that Britith debts were touched. Certain it is, that the recom
" mendation of congrefs -on the fubjeC1: of cODfifcatioD, did not extend to them. 
" North.Carolina,· however, judging for herfelf, in a moment of fevere prelIilre, 
" exercifcd the fOI'creign power of palling an act of confifcation, which extended 
" among other" to the debts of the 1'laintiifs. Providing however at the fame 
" tin1c, as to all debts whi(h Ihould be paid into the treafury under that aC1:, that the 
" ~:tatc 1I'0uid indemoify ihe debtors fhould they be obliged to pay again. 

" Allowing then, that the debt in quei1ion was in fae: and of right confifcated, 
'" can the pbintitf5 rt:con:r by the treaty of 1783 ?--

." The ±~,t:rth article of the treaty is in tbe followinrr words: 'It is agre.ed tkll 

, creditors on either lide {hall meet ~\ ith no lawful imp~diment to the re'cover), of 
• the full value in Il:crling money of all bona}ide debts heretofore contraded.' 

" There is no doubt but the debt in quefiion was a 'bo1lafide' debt, :md therefore 
" contrac1ed, i. e. prior to the treaty. 

" To bring it within the ;Ht:cle it is <lIfo rcquilitc, tht the debtor and creditclr 
" Ihould k\"c been on dinen,nt Ildl~, with reference to the parties to the treaty, 
" and as the defendant was confelTedl\, a citizen of the United States, it mull: 
" a11peaT, thJl the plaintiffs were [ubjetts' of the king of Great Britain; and it is 
" pretty dear, from the pleadings and the laws ot the State, that they were fo. 
u [, is true, tht on the 4th of July 1776, when North-Carolina became an inde
" penden~ St •• k, they were inhabitants thereot~ though natives of Great Britain; 
" and they might haye been claimed and holden ;JS citizens, whatever were their 
" fentiments or inclinations. Dut the State afterwards, in 17i7, liberally gave 
" to them, with others Gmila,ly circumllanced, the option of taking an oath of 
" allegiance, or of departing the State under a prohibition to n:turn, with the 

indulgence of a time to fell their ellates, and colleCt and remove their effeCts. 
" They chofe the latter, and ever after adhered to the king of Great Britain, and 
.• mull: therefore be regarded as on the Dritith fide. 

" It is alfo pertinent to the inquiry, whether the debt in queflion be within t!IC 
" before recited article, to notice an objeC1:ion which has b:en flated by the defend
" ant's counfel, viz ~ That at the date of the treaty, what is now Cled for as a 

" debt, 



.. debt, was not a debt, but a nonentity; payment having been made, and a d'ir
" charge effeCted under the aCt of confifcatioll; and therefore that the fiipulation 
.. concerning debts did not reach it. 

" Iil the firft place it is not true, that in this c;lfe, there was no debt at the date 
" of the treaty A debt is crratfd by contraCt, and exifrs till the contraCt is per
C< form~d. Legiflative interference to exoner:1.te a debtor from the performance 
II of his contraCt, whether upon or without conditiDns, or to t",ke from the creditor 
.• the proteCtion of law, does not in frriCtnefs defrroy the debt, though it m.l", 
" locall~, the remedy for it. The debt rernains, and in a foreign country, pa;'. 
" ment IS frequently enforced. Secon::lly-It was manifelHy the delign of th~ 
" Hipulation, that where debts had been theretofore c01l'rafied, there fhould be no 
" bar to their recovery from the operation of laws paired fubfeqnent to the con
"traCts, And to adopt a narrower confrrudion, would be to leave creditors tJ 

... :l halder fate than they have been left to by any modern treaty. 

" Upon a view of all the circumfhnces of this calc, it mnO: be conlid2rcd as 
" one within the fl:ipulatio;'1J that there fhould be • no lawful impediment to a 
, recovery;' and it is not to be doubted, that impediments created by the aCt of 
n confifcation arc Iwwfu/ impediments; they mufl: therefore be difi egard~d if the 
" treaty is a rule of deci[,on. Whether it is fo or not remains to be conGdcred. 
" Eere it is contended by the defendant's counfel, that the confifcation aCt has 
," net been repcded by the Sute; that the treaty CGuld not repeal or annul it; 
" and therefore that it remains in fOlcc, and fecures the d~rendant. And further, 
" that a reped of it would not take from him a light \cHcd, to [bnd difch .. rgcd. 

" A ~ to the opinion, that a treaty does not :lnnul a H"l,tte fu i.rl' as there is an 
" interference, it is unfound. A fl:atu e is a declaration of the p"G:i: ,,'<ill, ~.d of 
.. high authority; but it is controulable by the public " .. ::1 fubfequen~ly dc~bred. 
" Hence the maxim, that when two fl:atutes are oppofcd to each other, th~ l..ncr 
" abrogates the former. Nor is it material, as to the effeCt of the public will, 
.. what organ it is declared by, provided itbe an organ coni1:itutiom.lly aathorized 
" to make the decbration, A treaty when it is in t'ICt made is, wit!1 regard (to 

" each nation that is a party to it, a nationalaCl:, an eXl'relli.on of the national 
" will as muchasa fl:atute tan be. And it does therefore, of necdli.ty, annul any 
" prior fratute fo f.1r as there is ill al'l interference. The fuppolition, tke the public 
" can have two wills at the [arne time repugnant to ea<.h other, one expreff:d by ;: 
.. llatllte and allother by a treaty. is abfurd. 

" The treaty now under conlideration, was made on the part of the Unile": 
.. States by a congrefs compofed of deputies from each State, to whom were d,ele
.. gated by the articles of confederation, exprefsly, 'the fole and excluGve Tight 
• and power of entering into treaties and alliances;' and being ratified and made 
i( by them: it became a roml'lcte national aCt, and the aCt and I.tw of every State. 

, .. :If 
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" If however a fubfequent fan dian of this State was at all nece/fary to make the 
" treaty Jaw here, is has been had and repealed. By a fiat ute pa/fed in 1787, 
,. the treaty was declared to be law in this State, and the courts of law and equity 
" were enjoined to gov.::rn their deci~ons accordingly. And in 1789, was adopted 
" here the prefent confiitution of the United States, which declared, that all 
" treaties made, or which lhould be made under the authority of the United 
" States, {hould be the fupreme law of the land; and the judges in every State 
" lhould be bound thereby, any thing in the confl:itution, 0f laws of any State, 
" to the contrary notwithfl:anding, Surely then the treaty is now law in this State; 
" and the confifcation ad, fo far as the treaty interferes with it, is annulled. 

" Still it is urged, that annulling the confifcation ad cannot annul the defendant's 
" right of difcharge, acquired while the act was in force. 

" It istrt:e, the rtpeal of a law do':~ not make yoid what has been well done 
" under it. nut it is alfo true, admitting the rig'n here claimed by the defendant 
" to be as fublbntial as a ri.,;ht of property can be, that he may be deprived of it, 
" if the treaty fa requires. It is jull:ifiable, and frequent in the adjufl:mcnt of 
" national differences, to concede for the fafety of the State the rights of indivi
"duals. And they are afterwards indemnified or not according to circumfl:anccs. 
" \Vhat is mofl: material to be h~rc noted is, that the right or obll:acle in quefl:ion, 
" whatever it may amount to, has been created by law, and notby the creditors. 
" It comes within the defcription of 'lawful impediments,' all of which in this 
., cafe the treaty as I appreheud removes. 

" Let judgmcn be far the plaintiifs." 

It lnight have been c:~pe{'(',l, that this cafe of Hamil/oils yerfus Eatoll, would 
-1"lYe rell10vcd all l111efiion on the fubjel'l: of confifcatioFi generally. But we find it 
contc:1ded, that even this cafe does not go far enough; becaufe "it was a cafe of 
" cont1fc3.tion atTeCting perfons iii the pew/iar ji/un/ion defcribed in the pleadings. 
" under the operation of the aCt of North-Carolina, palfed 10 April 1777," 
whereby they were required to take an oath of abjuration and allegiance, or depart 
the State. And a part cf the argument of the chief jufl:ice is relied upon as 
authorizing an inference, " that if the plaintiffs in that cafe had not been within 
" the defcription and operation of the faid ad of North-Carolina, they would not, 
" in the opinion of the [lid learned judge, have been entitled to recol'er." This 
objedion will certainly not apply to the opinion of the other judge who fat in the 
c:lUfe; who exprefsly combated the idea, that the 4th article of lhe treaty of peace 
" is a provilion for real Britilh fub}ects only, that is perfons relident in Great Bri
" tain at the commencement of the war," and as exprefsly overruled it by declaring, 
that the article "is mutual and general in its expreffion: not limited or rell:rained 
" by any particular words to any defcription of perfons;" and that if it "had 
" been in the contemplation of the parties, they could not have overlooked the 
" neceffity fo[, thefe difiindions; nor are we at liberty to prefume it." Neither is 
:he inference correCtly drawn from the argument of the chief jutl:ice. The portion 

" of 



of his argument to which reference is made, may pqfJibly jullify a conclllfiOll, that 
perfons who, on the 4th of July 1776, were inhabitants of one of the United 
.states, " might h61'Ue km cla;ml'd '!rid holden as citizens" of the State in which they 
refided, whatever were their fentiments or inclinations; and that where an aCt of 
confifcation aCtually did claim and hold them as citizens, and aCted upon them as 
fuch, they could not ,be confidered as creditors on thejitle of Great Britain, within 
the true intent and meaning of the 4th article of the treaty of peace~ fo as to annul 
the effeCt of the confifcation ·upon thei.r debts. It is not necclTary on this occqJiorr, 
to enquire into the accuracy of this fentiment. For ourfelves we believe it to be 
founded on undeniable principles. But the cafe of the prefllnt claimant is not within 
the exception intimated by the chief ju/lice, out of the general operation of the 
treaty on aCts of confifcation. Doaor Inglis was not by the aCt of attainder of the 
State ·of New-York, claimed or hoMerr as (/ cit/zen {)f that State. The defcription 
in the preamble of the aCt, i£ of " divers pnforrs holding or claiming property within 
« this State;" and the fame enacting claufe includes the Earl of Dunmore, Go,-ernor 
Tryon, Sir Henry Clinton, Henry Lloyd, the elder, of Ma/fachufetts, with re
fpeCt to whom the charaCter of citizens could not pollibly be applied. The aCts of 
the t'vo States therefore create no difEnCtion between the cafes, and ftill lefs is fucil 
a diPcinCtion, to the exclufion of the claimant, warranted by the faCts. DoCtor 
Inglis put himfelf under the proteCtion of the Britifh arms fo early as in Septemb,:r 
) 776, only two months after the declaration of independence; the North-Carolina 
plaintifFs remained in that State until the 20th of OCtober J 777, fifteen months 
after the [arne epoch. There was far lefs reafon for claiming the former as a citizen 
than the latter; and if the latter are confidered in the courts of the United State, 
as proteCted by the provifions of the treaty, a fortiori mufl: the former be fo conG
dered. But the claimant himfelf, and the board alfo, have fettled this point. The 
claimant in his memorial aver~ "that he is, and ever from his birth has been :\ 
" fubjeCt of his Britannic Maje/ly," and the faft does not difprove his averment. 
The board, 'on the 2 I f1: of May 1798, refolved in this cafe, "that the claimant's 
" charader of Britifh fubjeCt, was not qffiEfed or impaired by the al']: of attainder 
" and confifcation pa/fed by the State of New-York, on the 2 d~ day of Oc'1:ober 
" 1779, attainting him with the Earl of Dunmore, Governor Tryon, Sir Henry 
" Clinton, aud many other Britilh fubjeCts, who are therein defcribed, not esfubje8; 
" of the State, but as perflns holding or claiming proper!y 'within the State, and for
" feiting and coniifcating their whole e/late, real and perfonal, for theirarlhermce 
" to his Britannic Majefty; but that on the contrary the faid aCt of attainder, and 
" the defcription of royalif'r or refugee applied to the claimant, on the part of the 
" United States, in confequence of his ('tid adherence, are conclufive evidence 
" that he /lill maintained his original allegiance." 

The board on the fame day further refolved, "that the confifcation of the debts 
" in queHion before the peace is no bar to _th~ claim; _ and that _ the boar~ ha,"e fo 
" determined upon the fame grounds alld prznctplcs of tr.terpretat/~n rifj,,"amg co'!!} 
" cations before the peace, -which 'were adopted and declared b! th~Jtldg~s of/he _ Untted 
" States, when (in the cafe of Hamil/ons v. Ea/(m/ they (!ectded zn thetr clrc~/t _ COllrt 

.,~ for North-Carolina djftri8, that debts due to Brztf/h f!l&e8s who rtjidcd wlthzn. the 
" provznce~ 
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.. province, II~W State if North-Carolina, at the dat~ if the declaration if independence 
" and conti/1ued tbere 10 rifzde till the 2.oth day if OOober, 1777, when tbey Wfft 
" obliged by law, eitbet· /0 take an oath of abjllratioll and allegiance to the State, or to 
" depart, alld wbicb debts had been cotifiJcated aud forfeited to the Siale bifare the peace,. 
u were IltvertheleJ.r due and owing by virtue of the treaty." 

On a comparifon of thefe refolutions with the rcfolution now propofed, we are 
at a lofs to difcover by what new lights, facts which were then confidered as giving 
the fame character to the two cafes, are now conlidered as difl:inguifhing them ;
or why the application of the grounds and principles of interpretation, refpeCling 
confifcations before the peace, as adopted and declared by the judges of the United 
States, in the cafe of Hamiltons v. Eaton, which were then recog.'lized as governing 
this claim, lhould now be rejected. It would fUiely be matter of juri complaint on 
the part of the United States, if the fame decifions of their courts, which are con
!idcred ;.5 evidence to prove that a cafe is within the meaning of the treaty of peace, 
iliould be difregarded as evidence to prove "Ifo, that in thole courts a judicial reme
dy would be applied in fuch cafes in virtue of the fame treaty. It is therefore, we 
prefume that the pofition is reforted to, that thefe deci/ions, having occurred /ince 
the treaty of amity, cannot affect the. right of the chimant, which is held to luve 
attached at the date of that treaty. 

\Ve have already made forne general obferyations on this topic J and ilialJ now 
r.lake a more particular application of them. 

I t is not irrelevant to mention here, that this pcfition is a new olle in the proceed
ings of the board, and fet!ms to have grown out of the o{;ceJ1ity of this cafe. \Ve 
do Dot fiod it even indirectly fllggefied in any former refolulior. ; a'ild in the notes 
oj· Mr. Macdonald, rut on the minute book on the 25th July, 1798, no fuch inti
li1Jt;un is <.Ontained, ,,!though tht:y comprife difcllHions which would naturaIJy kle 
t:d to the IOxaminalion of this quefiion. In defcribing the cafe to be made out on 
the part of the claimant, the third point fiated is, " That full and adequate com. 
" penf'ltion for the lolles and damages thereby fufhincd ralll/ot, for whatever reafon, 
" be actually obtained, had and received, in the ordinary courfe of jufiice ; , or as 
it is c;.;pre{fed io the preamble, " in the ordinary cOl\lfe ()fjudicial proceedings."
J\nd in the confideration of this point, he proce{;ds, " 00 the 3d point, the claim
" ant mull: fatisfy the board, that there is nothing to jufl:ify a realonahle expectation, 
.. that any compcnfation whatever can actually be obtained in the courfe of judicial 
" proceedings; or that any thing more than a partial compenfation can be fo ob
., tained, or that, although even full and a.dequate compenfation might be obtained 
" in the cDurfe of judicial proceeding, no fuch compenfation can be had in the 
" ordillary courfe ofjudici:.l proceedings, or ordinary courfe ofjufl:ice." AIJ thefe 
I'TOpofitions are in the prcfcnt tenfe, and have no relation back to the date of the 
treaty :-The claimant does not appear to have entertained any idea of this. relation. 
His. m~mori~l dated .on the :~8th February, and exhibited on the ad March, J 798, 
tlates Ins clalID to rehef, " mafmuch therefore as your memoria.lill: canDot now, in 
II the ordinary cQurfe of judicial proceedings, recover his Jaid deb/s." Conforma-

ble 
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l)le to this phrafeology has been the common and uni verfal farmuL! of the meIllori~l!' 
prefented to the board. The Foint railed by the board, in this cafe, alter the inter
locutory refolut!ons '?efore. recited. for argument by the agents, did not Jugge}l thi: 
doubt, as explalOed In their refolutlOn of 1 It June, 179fl, the ,\uefiion direCted t(l 

be argued was, "whether there is good ground, by the law of the land, for 110':[' 

" proceeding judicially in the recovery of the debt on which the claim is founded 1" 
And the argument proceeded accordingly Oll both fides, with reference to the 
exiHence of lawful impediments now, and not at the drileof the treaty of amit),. 

, Waving however all inference from the novelty of the fuggefiion, and from its 
omillion heretofore by the parties, and by the board, in this cafe and in others; 
and waving alfo, all contradiction of the principle, that the treaty of amity had 
exclufive relation to ,the period of its conciufion, as unneceffary on this occaGon ; 
it may be fairly affumed, that the deciGons of the conrts which have been cited. are 
cxprfrtirJfl$ of the law, ctJlemporancous with the treaty. A treaty docs not become ~l 
Ltw to Jub;dls, until it is promu(fiafed. It is not obligatory upon the parti,'s Ilr!i! 
i~ is ratified according to the forms, and by the authorities to be found in their coo
ititutions and fllndamentallaws refpeCtively. Vattel, Lib. 2. § IS{. Lib. 3. 'i 
239. Lib, 4. § :q,. Martens, Lib. 8. ch. 7. § 5. The treaty of amity it i:: 
true was fetded by the negotiators on the 19th Nevember, 179+; but it depended 
tor its \·alldity on the fubfequent ratification of the contraCtingpanies '" The r,l·j, 
tications were not exchanged until the 28th October, 1795, and it was not promul
gated in the United States until the 29th February, 1796. In this r.lme month of 
February, 1796, the cafe, "Varre, executor of Jones, v. Hylton, alld all was deter-
11'Iined in the fllpreme court, and the cafe of Hamiltons v. Eaton, only four months 
afterwards, in June 1796, in the circuit <-ourt of North-Carolina. They are 
therefore to all pnrpofes of equitable and fair confiruction cotemporaneous declan
,io!ls of the Lnv. 

nut if notwithl1:anding the periods of its ratification and promlllg,.~ion, the obi:. 
~atiQn of the treaty Ihould be admitted, " by a technical retro-aCtion of its elfdt,') 

tn 

• In th~ 3<'1: of parl;a~h nt pCllfe.1 on 4,h Jill)" 17';7, entitl',d " An a~ fur carrying i:If" 
("xt"cuti?1I the treaty. nf ~Ilni.ry, ,~01nnH:r(e and n:lviga~i{)nt (OI,cJu~~t.:d .hetw~cn, his lVlajt:Hy a.lltl 
the United ;:,tat~~ uf l\nl~>nca, the tl.ttc oJ the t:xchaJIg-e of f:tth'!catlons 1::, t..li ... I.i1, a~lh.:.: POlll" 
(.f tinlC to whilh the wUHi 1I6,U ill tht: ninth article of the tr~i.ty rcft:fs :-" Alii 'lr':"i"(,.J hr 
.'Ie lIinth artid" of the f~;d tr"ory, it was a':rccd th]t the 1" it!J1. fuhjeCls who lh<n held hllel; j" 
the terrifories of the [jjid United States. il",~ri:iJt: d~iz6ns, who then held lanc.~ in lhe dOlnin;ono; 
"f hi, Majd!),. ihould continue to hold them according to the naLlr" and tC!lure of rhelr rcfpcc
LIve Stat~. and title. lh<reiu, and might gr.ult, fcll, or dey,.!e the lame to "",hom, the y lhoulJ 
olcafe in like manner as if they were natives. and that nellLer they nor thetr heirs or ,dJi~lls 
fhould' 10 far a~ lilj~,.ht n:fped Lhe f..:id lands -and tile lcg]] remc::di2s :ncidtIlt tr..:rl to, be r(gard· 
~,1 as ;nemit's: Be ir therefore t"nadcd by the authorit)" afortfaid. 'r hat all leLa;. tenements, 
'and hereJitalneHtS jn dlt: kingdom uf GrrtJt Brit:J;JI, or the tcrritori{s ~nd Jq)t:ndc~H .. il~ tnt:reto 
"dew'ill". which 0:1 the iJid twenty-eighth day of ~Ct"bf~, un~ thtluL,:,u fevell ,.cuurt,J and 
lljllet)';'-fi~e, (be:n;! the day of til, ex,h.nge of the ratifiDtH~n. of the fc.d t~'."c,)" ktIVC';D b; 
':\hjelly and thc flid United 'iUtes) wel'~ held hy Am"rtcJ;' Citizen., fuell b. jJ h! .;1I1(~ e!lJ()Y"~' 
'0"" Jnted falel and Jevikd, accordin'" to the {bpubt,on~ and agreements lOflt""1ed J!l tl,~ fald 
::r" I " ,'I\'" d.! "1 4,.)1' "r".,.C~) th...:contrar)' notwith!t.lUclilJg." ;-".(~ l-J,·!..·II.:/'lln (j}.ll.{.~. 
,. '1'-'-1 ""J"" ........ J ..... 0 



to have reTation back to the date of its fignature by the negotiators, am we prefuma 
it cannot be jufl:ly denied, that the decifions referred to, ar.e complete and concluiive 
(vidence of the law at the date of the treaty. Although It may be true, that the 
fl:ate of things at the date of the treaty £hall be the proper object pf our enquiry, it 
does Dot follow, that we are to limit the evideuce of this fiate of things, alfo, to the 
['tOle date. The fiipulatiorr of the 4th article of the treaty of peace is confi ned to 
debts contraCted before the peace, yet it would be abfurd to contend, that a confef
fion or acknowledgment of the debtor after the peace, could not be received to 
prove fuch a debt. It is agreed on all hands, that a. claimant mull: prove a debtor 
to have been folvent at the peace in order to charge the United States with a lofs, 
yet it would be deemed very unreafonable to reject an inventory of his property taken 
twelve or fifteen months afterwards, if offtred :,lS evidence of fuch folvency. And 
it is deemed equally unreafonable to infill:" that a decifion of the fupreme court in 
February 179&, /hall not be received as evidence, to /hew what was the law in No
"ember, 1794, only fifteen months bef&e.-In this i'!flance, it would be to £hut our 
eyes againf\: the mofi direct and pofitive tell:imony ; for the cafe of Warre, executor 
of Jones, '". Hylton and a1. having been decided on a writ of error, was an exprefs 
adjudication by the fupreme courts, of what the law really was at the date of thc 
judgment removed by the writ of error; and a judicial declaration that at the date 
of the judgment in the circuit court, to wit, in June, 1793, before the date of tht 
treaty, the plaintiff was by law entitled to recover. The judgment below is not 
evidence of the Jaw, becaufe in confeq11ence of the writ of error, the quefiion muit 
frill be conlidered as depending; but the decifion of the fupreme court, which is 
the court of the lall: reiort, whofe judgments are not fubject to revificn or appeal, is, 
when pronounced on a writ of error, evideo.c.eif the hightjl nature to prove the law, 
not only at the date of the judgment above, but alfo of the judgment below :-And 
this effect of the judgment of the higheH court is not, as it is termed, " a techni<.al 
.. retro-aCtion" but a plain, obvious and irrefifiible deduction of fact. Until now, 
\'/e h,t; e never heard it allerted, that the decifion of the inferior court, although 
r<:l'ericd, is evidence, and that the judgment of the fupeTior court reverfing that 
tiecifion, is not evidence of the law in the cafe, and. at the time, to which the judz.
ment of rt!verfal ralates. 

We have noticed the impormnce which the propofed refotution attaches to what 
it calls" the ll:atement of the law" on the part of the United States, as an admif
lion binding to them. Let us for a moment attend to-the Itatemcnt if the claimant, 
by his agent. on this fubject of the evidence, arifing from judicial deci[J{)ns. We 
Ief~r 1') the" obfervanons" of July 2, 1798, in reply to the argument for the 
Uruted States, on the point ll:ated by the board.-" Still however,. deciflons of 
" cumts of competent jurifdiction, in each cauntry, upon quefiions arifing upon the 
" treaty, while unreverfed by a juperior tribunal, are to be deemed and taken as the 
" law of that country, and are fufficient evidence of the interprttation the govern
" ment of that country gives to. the treaty. To go further in fearch of evidence 
" would be to draw it from impure fources) and where an uniform train of deci. 
" Uoos O!l the fame point are prodtlced, both in the courts of the different States 
>< and of the U oited States l that evidence mufi be canclufive. The board are 10 

.. ItLU 
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" ft.ke thai fvidenCl' as tb,y find it a/ the preJmt time, not as bindin" upon their (',) n~ 
., fciences to decide the fame poiut the fame ,vay, but as {ilil!"'Y J1Jicient jre"f, '!'<l1 

" if other claimants ::;0 to the Jame cou'rfs with the fi.l1lle cm!fcs, their Jate~:'i!! I.' the 
"lalilc." The cafes we have cited, therefore, alC amply fufficient proof, that it 
thi~, c1.aimant had gone to the fame courts at the cbtc of the treaty, !I'; would haY,_ 
met with the fJ.me fate, and have rcco7'fred his c'tbfs. 

As then the lafes already cited, and which have befn detnmincdj'l-e t1;,~ datc 
of the treaty, fufficiently F rOVe this poGtion; fJ we believe, that the decifie,:-:s ;~r[
<vic liS to the date of the treaty will not be found to di~)rove it. 

The firft cafe referred to on this head, is the cafe of Camp v. Lockwood, J. Dal
las's !l crons, 393, decided in the common pleas of PhiLdclphia county, in Dc
ct:mber, 1788. Tl-tis cafe, although determined before the organization of the 
federal judiciary in a court of inferior and limited jurifdiCi:ion, f'lZ-y neverthelefs be 
juftly confidered, from t1~c great )('arning and integrity of the jml[c who pefided 
in- that court, as unqutfl:ionably of high authority. If howevn, th,t cafe fhould 
ha\'e been fubfequently overrul~d by dcciGons of the h~:;j,eft jllcicial tribunal known 
in America. its authority rcfpettable as it may be, mu:1: haye been Jane away, l.1 
that if, in truth, there is any collition bet\\'een this cafe .1nJ the cafes already re!~ r
red to, the former can no longer be confidcrcd as evicknce of th~ !a \\' on t h.~ poiNs 
of:ollition. But Oil ajuf1:confidcratioilof th~ cafe cfCrnp v. Lock\\'oorl, there 
will not appear to be any reafon for callin:~ its authority in qudion 011 t~12 prefent 
occation, nor will it juftify any inference in fave r of th~3 claim, or contrary to the 
poJ]cioll we hal'c affumed, that t1:e claimant migh :la,-e ob:air.cd, and yet may (,b
tain, the recovery of his debts at law. The chara.:leril1ic featllre of tl:at cafe, the 
prominent fac't on which prir;ci;,;:lIy the jucf:!1'cr_~ rclt o , nJ·pears v, L,c, t!lat the 
plaintiff had been {i:Z A:uri:a;; :-i:izcn ~",J w~., l'Ot a Ci-,,-;'cr Ul il, J/c rf Grm! n.i-i
t',:1/. It is dillinCi:ly ftated in the arglimer_t of the jU'~6c, that the aCt of confika
tion ·,fC·JnneCticut was made to operate, by diff'erer,t mod(:s of ['I-CCt'S, on two 
c!flincl c1affes ofperfor;~, fome who had, and fome who h:"l nut been citizens cr 
inhabitanto, of th:.t State: " that the mode of Focceding againft d.ur,; wLo k,,! 
" been inhabitants, was direCled to be by appliCation to the county cour', who arc 
" empowered to give jud.;mee,t and fenteDce tl~"t all ~Le dlate of fuch peri;,;] (hould 
" be forfeited for the nfe of the St:,:e :-the laft claufe in !i,,: ,-:I, direCls ti,e mo,;c 
" of proceedin6s as to the efiates of perfccns 'Iho LeY, 1- 1-::,1 an al-,~'c'e with:n the 

" State." 

" In purfuance of thisL'l', Abilt'1c r C".mr, wh) is ILtd to h:yc been late'), n. 
" retident in the town of New-Hayen, in th month cf September, 177'-), \\':'s 
" charged on the information of the ft],Ci: men, beforc the county COUlt, ",,:t 1l 

" havingjoim:d the enemies of the United States, and put hi'nftif under the pro
" tettion of the king of Great Britain. He was thereupon alj:II'$" .:;lIi11)" anJ 
.. fentenee paffed, that all his eftate, real and rer[on"l, !h(lllld be I~d'(ltd to ~I:e 
.. ure of the Statr. 
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" The act of ailt:mbly direc1; the proceeding to be had only againfl: the dlates 
" of[ul:h "':rfons as had joined the enemy, but it dirringuilhes between [uch as had 
" been inhabitants of that State, and thofe who never had an abode within it, but 
" had e!l:ates there. 

" The prefent plaintiff was conviCted as an offender of the fir!l: defcription, be
" ing late ,I refiJent in the town of New-Haven, and was plainly poirlted out as a 
"fubje8. Indeed tbe Jaft is cOllceded, tbat be really was a citizen if 'be State, who 
" joined the enemy 10Tig after the declaration of independence, and the organization 
" of our State governments. 

" He cannot therefore be confidered in the light of a public enemy, \','hofe 
" rights are (1id by the writers on the law of nations to revive after the termination 
" of the war: the municipal law of the country operated upon him as a fubjetl:, 
.. and he could not be an object of the law of nations." 

It is impoflible not to perceive the obl'ious and !l:riking diflintl:ion between the 
cafe of Camp I'. Lockwood, anJ the cafe of the prefent claimant. That cafe 
comes precifely within the exception of the chief jufl:ice Elfworth, of an inhabitant 
" claimed and holden as a citizen." That cafe went even further. It was corz
ceded that Camp was really a citizen 'if the Slate, whereas in this cafe it is agreed, 
that the claimant has always been a Britilh fubjetl:. The atl: of ConneCl:icut diHin
guilhed between perfons who had been citizens, and thofc who merely h:J.d ef!:ates 
there :-T:,c atl: of New-York makes no fuch dif!:intl:ion. Camp was" convitl:ed 
" as an offender of the firf!: defcription;" Dr. Inglis was attainted merely as "a 
" perf on holding or claiming property within the State." The deciGon in that 
cafe is grounded on this di!l:intlion, and by nece/fary implication the court would 
have funained the f\lit, if it had been brought by a perf on of the laf!: defcription. 
It is therefore an authority proving, by irreGfl:ible inference, that the claimant, 
on the principles of that judgment, had full remedy at law. 

The fecond cafe cited and referred to in the refolution, is the cafe of Murray v. 
} [,lr£,{!11 , decided in the circuit court of the United States for the difl:ritl: of Maffa
chufetts, on the 12th day of May 179 I. 'Ve know nothing of this cafe but 
'"hat appears from the record, as it has been exhibited to the board. By that re
curd it appears, that John Murray, by the name and defcription of " John Murray, 
" of the city of St. John's, in the province of New-Brunfwick, eiquire," com
menced his atl:ion on bond, againfl: 'Villiam 1Idrean, of the county of Worcef!:er, 
in the State of MaffilchufetLs. The defendant pleaded in bar, an aCt of MalI1chu
fett" commonly calkd the confj)iracy aa, by which it was enatl:ed, that the' 
[lid John l\Iurray had jufl:ly incurred the forfeiture of all his property and Jibeni(?, 
holden under and derived from the government and laws of the faid State, and 
1011 all civil and political relation to the fame; and that all the goods and chattels, 
rights and credits, lands, tenements, and hereditaments, of every kind, of which 
the faid John Murray was feized or po/fe/fed, &c. Ihould efcheat, enure, and accrue 
to the fole ufe and benefit of the government and people of the faid State, and that 
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th~ faid government and people fuould be deemed and adjudged to be in the Teitl 
and actual poffeffion of all the goods and chattels, rights and credits, &c. of the 
fai~ J?hn Murray, without further enquiry, adjudication, &c. To this plea the 
plamuff filed a .general demurrer; and the defendant joined in demurrer • We 
have no report of the arguments, either of the bar or the bench, on this cafe, and 
o? a confideration of the record, withont other information, we are perfectly con
vlOced that no quefiion of the plaintiff's right to recover, in 'Virtue of the treaty if 
peace, could have been raifed from the pleadings, or decided by the court.' TLe 
plaintiff did not reply to the plea of the defendant by fetting forth the treat1 of 
peace, or by any a,erment that he was a Britifh ueditor within the meaning of the 
4th article; and by this omiffion placed the caufe foldy on the intrinfic operation 
of the act of confifcatioll, unaffected by any intrinfic circl1mfiance. It could not 
appear from the pleading that he was entitled to the protection of the treaty, or to 
any exemption under it, from the natural operation and effect of the act of confif
cation, and as the court could not prefume a fact, which did not appear on the face 
of the record, he was precluded from raifing any ql1efiion on the argument which 
depended on this fact. The defcription of the plaintiff in this declaration was 
certainly not fuch an averment as fuewed his right under the treaty. His ftiling 
himfelf " of the city of St. John's in the province of New:Brunfwick," was an 
a\-erment, that he was an alien at the time of the commencement of the fuil, fufficieut 
to give jurifdiCtion of the action to the court under the judiciary act of Congrefs : 
but did not either direCtly or impliedly, contain an averment, that he was a llritifh 
creditor at tbe time of the peace, or rntitled to the benefit of the l1ipulation in favor 
of fuch creditors. This cafe therefore, in the /bape in which it is prefer,ted to the 
board, proves nothing in relation to the prefent fubjeCt. 

The cafe of Douglaft v. Slid, in the circuit of the United 8:.1tC5 for the diihiCt 
(If Geergia, May 1792, is next to be confidered. Of this cafe .lIfo our informa
t:on is very defective: We have no fiate -of the facts, by which to afcertain the 
plaintiff's actual fituation, nor any recital of the act of Geor~il, on which the 
judgment was founded, nor any accoun! of the pleadings in the caufe. A very 
ihort argument of judge IREnE LL is alone prefenter! to us; and from this it appears, 
that the fame obfervations apply to this dccifion which h:.ve been already made on 
the cafe of Camp y. Lockwood. The judge declares, that" Douglafs Vias a ciliz.en 
" of this State, bani/bed from it, and his efl:ate and debts confifcated. This is a 
" punifhment by a State, of olle of its own citiz.ens." It is ev;dcnt therefore, that 
this cafe cannot govern the cafe of the claimant, or have any dIed to {hew, th,lt he 
could not have recovered in the ordinary courfe of judicial proceedings. 

The cafe of the State of Geor"ia v. Brailsford, and aJ. 3. Dallas's Reports, 1. 

in the fupreme court of the United States, February term, 1794, is particularly 
relied upon as a conclufive anthority, to prove the exifl:ence ef lawful ~mpcdimcnts 
to the recovery of confifcated debts, at the date of the tre,.ty of amIty. Wh(n 
the cafe of Warre, executor of Jones, y. Hylton, is noticed in the prepored re[o
rution, it is for the purpofe of objecting to that jud£ment, that, as it was [ollnded 
on an aCt of foqutjlration only, "whatever may have been the extent of gene.ral 
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I C,(l011ing ,i<IUi'(cJ by fOllle of the ju J.;cs," \'. ho COUCUI red in th~ laid decifion of 
. he h'l'reme court, ,hal J~ci1ion ,,:as confined to .l,/llj}raiioll; yet this cafe of 
0cUI~hl v. ErailJfol d wLi<:h was alfo founded on an aCt ofj:qlltjlralion, is repeatedly 
mtntionod ,.ith J1tculiar emphafis, and ilrongly affeIted, to have been a fo/cmll and 
u1Ianimous d.:c!aration of /l'e judges of the faid fupreme COltr!, of the "conclufive effcCt 
" of COillird!iJ/l againfi the right of the original creditor." 'Vithout defiring to 
~(nimad\"~;t on this extraordinary cOUl'ie of reafoning, we will examine this cafe of 
Gtorgia v. Brui.'.rfvrd, on the ground, that it is an authority to prove the law to 
have been according to the opinion of the court expreffc:d on that occafion. And 
we conceive it tJ contain a direCt declaration of the opinion of the court, that any 
Lgiilative aCt, having the effeCt of an nCt of corifif:ation, that is, di'l)tjlillg the proper~v 
6{ the creditor in the dlbts due to him, was a lawful impediment remO'Vcd by the 
treaty of peace. 

The jury propofed to tht court the two following queaions: "Firll, Did the 
" aCt of the State of Georgia completely veil the debts of Brailsford, Powell, and 
" Hopton, in the Stone, at the time of pailing the fame? Second, If fa, did 
" the treat)' of p,'{/"'t', or any otber matter, revive the right of the defendants to 
" the debts in controverfy I" 

Un the fitjl qudl:ion the chief juf1:ice faid, "It was the unanimous opinion (f 
" the judges, that the a.:!: of the State of Georgh, did not n~ft the debts of 
" Brailsford, Powell a ld Hopton, in the State at the time of pailing it. On the 
" fwnd que/lion he faid, that no fequeftration divefts the property in the thing 
.. {~quellered, and conf.:quently Brailsford, at the p~,lc<:, and indeed throughout 
" the war, was the real owner of the dtbt. That it is true, the State of Georgia 
" interpofed with her legiilative 2uthority to rreyent Brailsford's recol'ering the 
" debt while the war continued; but that the mere reaoration of peace, as well as 
" the 'Try terms of the tIez,ty, re\;ved the right of aCtion to recover the debt, the 
" property of "hich had never, in faL'l: or law, been uken from the defendants; 
" and that, if i' ':.1.',"( (d',·r.~t'y:, the feqLlef1:ration would certainly remain a lawful 
" Impediment to the recovery of a bOMfide d~bt, cue to a Britifh creditor, in direCt 
.. orl'ofition to tb~ 4th article of the treaty." 

Thef~ are plain anfwers to plain qudlions. The jury al]';, Firfl:, Did the aCt "eil 
the debt in the Stat~? and fecond, If fo, did the treaty revive the right of the cre
ditor? The court anfwer, Firfl:, The aCt did not "eft the debts in the State: And 
fecond, If it were otherwife, that is, if the aCt had veiled the debts in the State, 
it would certainly be an impediment in dire.:!: oppofition to the treaty. The declara
tions of the court were intended as anfwers to the quefl:ions of the jury; and upon 
<lny other conllruS:ion of thofe declarations they, would be eYafions, and not 
;,nfwers. \\' e tllink therefore, that the meanil:g attributed to the court by the 
l';'opofcd refolution) is fl:rained and improbable; and that the true interpretation of 
the decifion is dk1metrically oppofite. 

In 
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. In confirmation ot our new view of this cafe we !hall cite the argument of judge 
Pendleton, in the cafe of Brailsford and others v. Spalding, determined in the 
circuit court of the United States for the dillriCl: of Georgia, May zd 1792, which 
'Cafe was the ground of 'the proceedings in the fupreme court, in the caufe of Geor
gia v. Brailsford, and others; the State of Georgia having applied for an injunCl:icn 
to the circuit 'court, fuggelling, that the debts for which judgment had been ren
aered in the drcuit court, in favor of Brailsford, had been velled by conli(cation in the 
State, and therefore, that the plaintiff below had no property therein ; on which 
application the court directed an ilfue to try the right of the State of Georgia, and 
on the trial of that ilfue gave the 'Charge before mentioned to the jury.-This argu
ment of the judge in the ciTcuit court, confiders the fame points which are ll:ated by 
the jury, and direCtly difculfes and decides the quefiion of the effeCl: of conlif
cation ;-and it mull: be remembered, that this cafe of Brailsford v. Spalding, was 
determined in the fame court, and at the fame term, in which the cafe of Douglafs 
". Stirk, was determined, and will therefore ferve to throw light on the whole 
fubject.-The following is extracted from the argument of-

1 udge PE N DL E TON.-" I !ball now confider , FirH, Whether the debts of 
" merchants and others refIding in Great Britain, in May 1784, are at all conM
" cated by the laws of Ge<lrgi'l? 

" Second. Whether the fixth feCl:ion of the aCl:, which declares the property 
.. and debts of Briti!b fubjeds to be co'!ftfcatcd, is fufficient to bar the recovery of 
" the plaintiff Brailsford? 

The Judge, after expreffing at great length his opInion on the lirft point, that 
the fifth feCl:ion of the aCl: of Georgia, which related to the cafe of merchants and 
others r¢ding in Great Britain, did not conli[cate, but only fequeHer their debts; 
and that, by fuch fequefiration "the interefi the creditor had, was neither divelled 
" nor extingllilhed, but the right of action only fufpended during the war;" 
proceeded toconfi.der the operation of the fixth [ection of the fame aCl:, which 
co'!ftfcated the debts of all other Briti!b fubjects. 

" Second Whether the fixth feCl:ion of the aCt of confifcation, which declares 
" the debts of Britilh fubjects to be conli[cated, is fufficient to bar the plaintiff 
" Brailsford. 

" The treaty of peaee, as well as the act of confifcation, makes difiinctions 
" between the perfons whofe interells are confidered in it. The law confiders thore 
" who are actually named in it as crimilJals in the highell: degree, as the preamble 
"declares. They were confidered as citizens of the State, who in joining the 
" enemy, had been guilty of high treafon. BritfJh Jubjefls, properly fo called, 
" are not by the law, nor could they with any propriety, be deemed criminals, 
... having only aCl:ed in obedience tG the laws of their own country. The aCl: only 
" fays, that jlfllice and policy requjre their eltates !bould be co~lifcated. The 
.. ueaty takes up the fame dill:inCl:ion ia the fifth artide, where It fays, the con
" grefs lhall recommend a rel1:oration of all cl1:ates, lights and properties, of real 
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" Dritith fubjeCts, a'ld of fuch perfons who relided in difl:riC1:s in polfeffion of the 
" king's troops, who had not borne arms againfl: Ameri(a. The words real Bri
" t':/b Juf:jeas in this f~ntcnce, were certainly meant by way of contradiHinC1:ion to 
., fome c1afs of perfons who might pretc:nd to be, though they were not really 
., lktilh fL:bjeC1:s. The efhtes of both of thefe c1alfes being aC1:ually conlifcated. 
" the treaty rather confirms than weakens it. But taking into view the nature of 
" the CJ)",JI!Jerce carried on by the Americans with Great Britain before the war, 
" in confequence of which a very confiderable debt was due to the latter, con
., traCted on the faith of commercial credit, the contraCting parties declared, what 
" is ufually done at the c10fe of Every war, that creditors on either fide, Ihould 
" meet with no lawful impediment to the recovery of their jul1 debts. The con
" l1itution of the United States, as I mentioned before, has made this treaty the 
., fupreme law of the land. This State has adopted and ratified the conl1itution, 
., and we mull: therefore confid~r the treaty in the light uf a law exprefsly enaCted 
:, by the legiaature. Suppofe fuch a law to have been aCtually made, would any 
" perron ferioufly contend, that the right of profecuting for and recovering thof:! 
.• debts V,?' not thereby n.:fl:ored to Dritilh creditors? If one law can be fUl'pofed 
" to have more force than another, this treaty mull: be fo confidered, becaufe it not 
" only h:lS the fanClion of a law, but the obligation of a folemn contraCl, which 
" we iholIld be bound by the principles of moral duty to comply with, though we 
" wue not enjoined to do fo by any fuch exprefs law. 

" It has been contended, that the fourth article does not apply, nor was ir.tended 
" to apply, to the r~f[ht of recovery of debts, bat only as to the manner in which 
., they Ihould be paid, that is, in iterling money, not paper, or any other money 
,. of lefs value; which was meant of States where no confifcation had been made 
" of them, or that might be c()ntraC1:ed after the treaty. But this would render 
" the whole claufe abfurd. Where no confifcation had taken place, no impedi
" ment would remam, and fotht': c1allfc be unneceffary. And the treaty ha~ con
" lined the right of recm ery to ., debts heretofore contra(l:ed," fo that fubfequent 
" contraC1:s are not included. The plain and obvious meaning of the parties was 
" to remove all impediments, of whatever nature they were, in the way of recov
" ery. 

" It has been urged, that the treaty having conlirmed aCtllal confi[cations, there 
" debts are as much confifcated as other tjlates, rights and properties; That all 
" forfeitures created byexprefs words in a law, are veiled without the aid of an 
" in quell: of office, and of cOllrfe, thefe debts mull: remain as before the treaty; 
" That the word rights in the recommendatory article of the treaty feems to apply 
" or.ly to debts, which the State may, or may not rellore, as they think proper;
" I anfwer that tht: confifcation aC1: fo far as it relates to the right of recovery of 
" debts due to real Britilh flll~eCts, is repealed by the exprefs words of the treaty, 
" and the federal conHitution operating upon it. The former is declared to be the 
" fupreme law of the land, any thing in the confiitution or Jaws of any State, to 
" the contrary notwithitandiDg. The aCt of confifcation, which fays the debts due 
" to Britilh fubjeC1:s {hall be applied to the ufe of the State, is contrary to the ll:ipu-
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Cf lation of the treaty, which fays thofe creditors /haU recover them; the former 
U law is therefore repealed by the latter." 

To thefe two decilions laG: mentioned another is to be added, which alfo oc.curred 
before the date of the treaty of amity. The cafe of Page, executor, v. Pendletan, 
and others, was decreed in the high court of Chancery, in the State of Virginia, on 
the 3.d of May, 1793. Chancel/or Wythe's Reports,page 127, upon the following 
qudhon; "Whether payments by the plaintiff's teG:ator, acitizen of this common· 
" wealth, into the loan. office, of paper money, in fatisfaction of his debts to cree 
" ditors who were Britilh fubjects, difcharged the debtor; a llatute, by the legif. 
" lature of the commonwealth, having enacted, that fuch payments fhould have 
" that effect?" The chancellor confidered this as a quefiion of confifcation, nil. 
ed the acts of the legiflature of Virginia "the acts of general affembly on the 
" fubject of confifcation," and after pronouncing his opinion, " that the right to 
" money due to an enemy cannot be confifcated," proceeded to dedare, that the 
provifional articles and definitive treaty of peace" between the United States of 
" America and the king of Great Britain, after the ratifications thereof, abrogated 
" the acts of every State in the Union, tending to obllruct the recovery of Britilh 
" debts from the citizens of thofe States."-" And therefore the court, upon the 
" principles before fiated, being of opinion, that payments into the loan.office, 
" made by the plaintiff's tellator, did not difcharge his debts to his Britilh credi. 
" tors, directed the plaintiff in difhibuting the affets of his teG:ator, not to dill:in
" guilh Britilh creditors on account of their nation, from other creditors." 

It remains to confider, whether the claim in this cafe is not defective in neceffary 
llatement, ioafmuch as the claimant does not Ihew, that he had effayed to obtain 
a recovery in the ordinary courfe of jull:ice, at any time /ince the efiablilhment of 
the conll:itution of the United States. On this head, we have not contended, that 
it is neceffary that every claimant fhalI have tried an expenfive and ufelefs experi
ment in his own cafe, through a courfe: of fruitlefs litigation, to afcertain the denial 
of remedy, provided he can prove by other fatisfactory tefiimony, that fuch a de
nial would have been the confequence of the experiment. We do nat think it ne
ceffary to maintain, " that his conduct was to be efiimated, not by events then 
" pall: or prefent, but by fubfequent events, or that any "duty of diligence could 
" demand the profecution of expenfive proceedings at law, on the Jurmijc of a 
" chance, in oppo/ition to legiflative aCts, the uniform dec.ifions of competent courts, 
" and the ell:ablilhed courfe of judicial proceedings," or that he ihould "be held 
" to have known, that what the courts had determined to be law was not law; 
" that bound and authorized as they were to apply the confiitution, their decilions 
" were againll: the conHitution; and that what they had adjudged not to be within 
" the treaty of peace, was neverthelefs within the treaty and would be jhdicially fo 
" con/idered if again tried." 'Ve trull: it is fufficiently evi~ent from what has b~en 
faid that the current of events, for many years precedlOg the treaty of amity, 
affo;ded him information which ought to ha\"e been deemed fatisfactory, that his 
rights would be refpected and ~ll:ab~lhed in th~ courts o~ ~he ~nited Stat;s;
that the conHit~ltion of the Ihllted btates and Its folemn lOJunchon on the Judges 
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to be bound by the treaty as the fupreme law ~f the l~nd, an~ thing in t~e conf1i
tution or laws of aAy State to the contrary notwlth!l:andlOg, furmlhed [omethmg mort· 
than the Jilrmije of a rhance ;-tbat t?e legijlalivc aBs 1 which had Ilood in his .wa y 
were actually repea!~d, and every tbmg done under tllem annulled, and that. neither 
the IIniform decjJiol/s of compelmt cOllrls, nor the d/abliJhed courfe of judicil11 prGceedings 
prefentcd any oblhuCl:ion to his recovery-We tru{\: It is equally evident that the 
injllrious Jiml1ije, that what the COUlts have determined to be law was not law, 111'1' 
their deci1ions haye been again{\: the conl1itution, and that they have adjudged cafes 
which were within the treaty: not to be within the treaty, is altogether unwarranted 
by the fael:; and that a more accurate inve!l:igation, without the aid of any fore 
knowledge, would ha\'e fufficiently in!l:ruC}ed the claimant on thefe fubjects, for the 
government and direetion of his conduet. And we believe it to be an undeniable 
principle that while the poGtive theory of the law, uncontradieted by any experi
ence, promifed him a remedy, it is not competent to Mm to pretencl, that he co',dd 
not obtain the remedy, until he 1ball have been praetically denied; or, under fuch 
circumfiance, to ground a claim for compenfation, on a faggeHion of lois through 
defeet of law, when he has never endeavored to avert the lofs by a recourfe tl} law. 

Upon the whole therefore of this cafe, we believe it to be manifefl: and clear, 
that ever fince the eltabliihment of the conltitution of the United Statts, as well 
before as after the date of the treaty of amity, the flipulation of the treaty of peace, 
~hat" creditors on either fide Ihall meet With no lawful impediment to the recovery 
" of the full value in fierling money (,f all bona .lid." debts heret.ofore contraeted," 
has been liberally and effeetually executed by the courts of the l; nited States; aed 
(hat therefor-c, tLere can be no jL.!t l'l<:tCllCc for any perlon to claim before this 
board, "hofe cafe is within that Hipu[atJon, whofe debtors are fglvent and his fecu
rity unimpaired, cn any fug£;dl.ion, that he cannot ael:ually obtain, have, and r.> 
cei \'e full compen!;ction, in tht: ordinary courfe ot judicial pro.:cedings. 'Ve agree 
that the prefcnt claim2.llt is a creditor 00 the fide of Great Eritain, within the true 
meaeing of that l1ip'llation, and we bel!t've that he \Iould be fo confidered by the 
cou1~'. 'Ve are clearly of opinion tint he C:Ulnot truly ailelt, that he would ['ot 
be fo confidered, unlefs he has made the experiment himfelf and been denied; or 
lmltfs fome other perfon, under the fame circumlhncLs, has made fueh experiment 
ani been denied. 'Ve are further of oj-.inion that no dccilio:l unfevcrfed, of aroy 
court of the United State~ fir;cc the eHablilhmellt of the contli\ll~ion, has been 
(ited, which can be held to prove that he would .10t h:ll'e recon'red it he had fued ; 
-that in afmuch as he has not himfelf comm<:nc,d any Jdion for the recovery 
of his dr:bt:, vr /hewed ?,ny judgment ag~i[1fl any creditor in the fame predicament 
with himfelf we are bound to b'Jieyc, that th~ nipdatic~n of the treaty of peace, 
fanctioned by the conflitution. ~ nd folernnly enjoined upon the courts, would have
been duly appbed to h:s c;de- ;-th<"t there is amply lutTicient cvideoce, from po
'itil'e decifions, that t;l~ i1i;"ll.!;l<J!1 of the treaty of peace would in faet, have been 
thus applied in the ord;nary courfe ofjudicial proceedings ;-lhat he has not pre
ferred bis claim within the true intent and meaning of the 6th article of the treaty 
Ii' amity ;-and that we are under tbe !l:ronrt fl obligations of duty to rejeet and
d..(~lifs it.. 

\V~ 
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We are further moll clearly of opinion, that the principles containe,! in tl1e pro
profed refolution, if carried into efreel: according to the latitude in which they are 
affumed, would lead to confequences of the moll extenuve import and injury to tt;e 
United States ;-we believed that the llipulation of the 6th article of the treaty of 
amity wh.ich has direel:ed that there fhould be two commiflionel's named by each 
contrael:ing party, and that the prefence of at leafl: one on each fide {hould be necc!
fary to conllitute a board, cannot be jufUy fo interpreted, as to require us to become 
the pa/live infl:ruments of what we deem to be an unauthorized affumption of juril'
dit!ion by the board on points of extreme importance, or to makc it our duty to 
give efreel: by our prefence to proceedings, which we deem to be eITentially injuri
ous to the jufl: rights of the United States :-On the contrary, we belie\"c it to be 

. our duty to refill filch proceedings in fuch cafes, by all the means to which the trea
ty has enabled us to refort; and we thall therefore withdraw from the board, on thi: 
oecafion; declaring, however, our difpofition and defire to proceed in filch buli· 
nefs as may not be liable to the fame or fimilar objeel:ions. 

Signed, THOS FITZSIMONS, 
S. SITGREAVES. 

And the. faid paper having been fo read, lIfr. Filzjim01/S m/{l JIIIr. Si l.r;;-t<1r', 
·withdrew. 

PRESENT. 

COMMISSIONERS' Ol'FICE,. 

20th February, 1799-

Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS. 
Mr. SITGREAVES, 
Mr. G UILLEMARD. 

In tlie cafe of the Right Reverend CHARLES 

INGLIS.-

Mr. Macdonald, with the concurrence of Mr"Rich and Mr. Guii1emarJ, mo\'-

cd the following R.efolution.- 0 RESOLVED, 
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RESOLVED, That the refolution fiated in the minutes of the Board of 
yefierday, as moved by Mr. Macdonald, with the concurrence of Mr. Rich and 
Mr. Guillemard, does not affeCl: the cafe, where there is no fatisfaCl:ory evidence, 
that the claimant could not at the date of the treaty of amity, recover a full and 
adequate tompenfation in the ordinary courfe of judicial proceedings:-That there 
is no inconfifiency, as charged in the paper read by Mr. Sitgreaves, between the 
rcfolution of the 2 Ill: of May lafi, and the refolution in ~uell:ion, inafmuch, as the 
hid refolution of the 2 I ll: of May lafl:, did no more than decide, that the conlif
catioll \'.'as no b;,r to the claim before the Board, on the fame grounds and principles 
of interpretation, which were adopted by the judges in deciding the particular 
cafe therein mentioned; and their fubfequent refolution of the /irfi day of 
June following, whereby it was refolved, that the quefl:ion remaining to be con
tide red under the faid former refolution, (which had been rnifundedl:ood) was, 
" whether there was good ground by the law of the land, and not under any 
" rcfolution of the Board, (which cannot affeCl: the law of the land or the courts 
" of jull:ice) for now proceeding judicially in the recovery of the debt on which 
.. the claim is founded;' with their orders for fpecial argument, demonfirate that 
tlJfY confidered the whole quefiion of remedy at law, as then open and untouched: 
--That as the faid quefl:ion had not then been taken up and conlidered by the 
Board, it is not material, whether the propolitions maintained on the part of the 
United States und.;r the above orders for fpecial argument, and the courfe of pro. 
ceedings which it was then contended the claimant was ll:ill in this cafe bound to 
infiitute and carry through, with the whole train of confequences refulting from 
the interpretation on which the faid propolitiol1s were maintained, fid!: fuggell:ed, 
or only confirmed, the full extent of that opinion and judgment on the interpreta. 
tion of the article, as applicable to this cafe, which a majority of the Board, 
upon mature deliberation, and without a vell:ige of doubt, now hold to be jull: :
That to prevent mifapprehenGon it is fit to fiate, that the notes of an individual 
member of tbe board as entered on their minutes of the 25th day of July lafi, from 
which a patrage has been quoted in the above·mentioned paper, to {hew that the 
J.lid individual member did not then, and before the fubjeCl: had been fully confider. 
eli and difcutred in the board, entertain an opinion to tbe full e"tent of the principle 
laid down in the faid refolution, were fo entered on the minutes with the following 
prefatory obfervation; " l\Jr. Macdonald laid the following notes before the board, 
.. as the fubll:ance of what he had occafionally, with great deference, fubmitted to 
,. their conlideration, which he wi{hed to have entered on the minute book as fuch ; 
" in order to fubjeCl: them to that clofe examination, which the importance of the 

." matter demands, and his de lire to be explicit and correCl:, has prompted him 
" to inVite ;"--That it is only further necetrary to fay, that no part of the faid 
refolution can be fo confl:rued as to charge or inGnuate any imputation whatever on 
th~ integrity or ability cf any of the judges within the United States :-

And in regard to the right of ;ff':j!ion atrumed, and now aCl:ed IIpon by the com· 
millioners named on the part of the United States, (the merits of which are fuffici. 
cntly difcutred in the minute of the 11th of January lall:) that as they have thought 

fit 
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{it to carry it into efi"eCl in the prefent cafe on a qurjlion if evidmce upon which a 
majority of the board were compleatly fatisfied, and on conclufions fo little manifeH 
as to require or admit of argument fo voluminous, it is impoffible to conceive a cafe 
in which the fame coutfe of conduCl may not ultimately be purfued ;-thereby reduc. 
ing the majority of the board to a nate of abfolute dependance on the minority, and 
(with all the powers of definitive fcttlement which they polfefs) configning them to 
the occupation of invdligating facts which they cannot apply, and maintaining dif· 
cunions on which no decifion may ever be permitted to follow.-

And the above refolution having been read Mr. Fitifzmons and lIlr. Sitgrea'l!es 
'withdrew. 
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DAVID MOORE V. NATHAN PATCH. 

S. T. COllrt Worcifier, 'Ttr;" September 179" 

In th: aCtio? ~~vid Moore. appelIa~t, 'V. Nathan Pa.tch .appellee :-Trefpafs 
for entenng plaInuff s clofe!, cuttl0R takmg and carrying f;fte<;n tons of grafs.-

THE parties agree to the following Hate of faCts, viz: That one Nath~niel 
Adams, late of WorceHer, deceafed in the year 1776, indebted to J ,mes Putnam, 
Erq. late of WorceHer, an abfentee in a certain fum, that the [lid Nathaniel ditd 
feized of the c10fe in queilion, and left a wiil maki1l2 the [lid N;lthJll execute)r 
thereof, and thereby giving the faid Nathan the improvement of the laid clofe, toge
ther with other land for a term not Expired at the time of the commencttnc,1t or this 
aCtion, that at a court of commo~ pleas htld "t Worce!l:er on the firfl 'I'udday ot 
December A. D. J 786, the faidJames recovered t\\·,.J judgments againlf th: dlate of 
the faid Nathaniel Adams, in the hands of the [aid Nathan, and fued (m. two execu
tions on faid judgments, and caured them to be extended on the [aid dolc, as appEars 
by the faid executions here annexed to the cafe; that the [lid [·;.I,l.;t,l hath n.:ver 
redeemed the faid land or in any way [ttislied the [lid judgments; that the (Ii,! 
Nathan continuin~ fEll to improve the faid land; the faid James on a writ of l'j·:Ct
ment ata COUl' . :cmmon pleas held at vVorcefier on the la!l: Tuefday of March A. 
D •. 1789, recovt. :I jl.dgmentfor the poJfe/lion"of the faid clofe by default, an dthere., 
upon fued out his writ of execution, and califed the fame to be ferved and returned 
as by the fame execution, NO.2, hereunto annexed appEal s, and that thereupon the 
faid Patch made a parole verbal agreement touching the premifes as appears by the 
annexed depofitioll, NO.3: That afterwards the faid James, the day of its date 
made and executed the deed hereunto annexed to the plaintiff in th~ action, and 
that afterwards on the day mentioned in the plaintiff's writ, the faid Nath;m Cllt ~nd· 
car~ied away the faid grafs.-And the parties further ~gree that the faid James Put
nam, after the 19th day of April, in the year of our Lord 177 5, joined the fleets 
and armies of the king of Great Britain, renouncing all political and cil·il relation 
to this commonwealth, then State, and thereby became an a.lien; of which the faid 
James at a libel duly profecuted according to lal'.' at a court of common pleas held 
at faid Worce!l:er, on the fecond Tuefday of December in the year of our Lord 
1780 was conviCted; and that the faid James was included, named and profcribed· 
in the aCt of this commonwealth commonly called an aCt for confifcating the cHate 
of abfentees; and that the faid James Putnam at the times of extending the faid 
e"recutions and at the time of making and executing the (aid deed to the plaintiff 
and all. times after the faid ) 9th day of April until his dl'cnfe, was an alien, being a 
fubjeCt of the faid king o!' Great Britilin, holding, executing a cOJllmiffion tlO~er 
him, and owing allegiance to the faid king and his g.nernment. Now. the-partIes 
agree if the court are of an opinion on the above Hate of faCts, that by virtue of the 
{aid: procellh, executions and prooeedingsc therein, the (tid James W;\S by J,n: {;). 
feized and polTeifed of the defcribed premiies, as to be capable oy deed' of ~nveytng' 
the fame to the plaintiff~ and that the plaintifF by the !arne deed, became.feJzed a~~' 

l~oildb~. 
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poffeffed of the fame; that then the defendant will be def",ulted, and the court {hall 
enter up judgment for the fum of £15 damages and 'coll: of fuit ; but if the court 
flull be of a different opinion, that then the plaintiff {hall become ,nonfuit, and the 
defendant {hall recover his coll:. 

Signed 

A true copy. 

DAVID MOORE, hyhis attorney, N. Payne. 

NATHAN PATCH, 

Attr. CHARLES CUSHING, Clerk. 

Worcejler IT. Commonwealth of MqJJachujetts. 

AT the fupreme judicial court of the commonwealth of Malfachufetts begun 
and holden at Worcell:er, within and for the county ofWorcell:er ,on the Tuefday next 
preceding the lall Tuefday of April (being the feventeenth day of faid month) 
A. D. 1791.. 

David Moore of Worcell:er in the county of Worcell:er gentleman appellant 
.:>. Nathan Patch of Worcell:er in the fame county innkeeper appellee; from 
the judgment of a court of common pleas held at Worcell:er in and for the county 
of vVorcell:er, on the firll: Tuefday of December, A. D. 1790, when and where the 
appellant was plaintiff and the appellee was defendant in a plea of trefpafs, &c. as 
in the writ on file, bearing date the 17th day of Augull:, A. D. I ~90' is at large fet 
forth; at which [aid court of common pleas, judgment was rendered, that the faid 
Nathan Patch recover againll: the faid David Moore coils of fuit. This appeal was 
brought forward at the fupreme judicial court, held at Worcell:er in and for the 
county of Worcell:er, on the Tuefday next preceding the lall: Tuefday of Aprillall:, 
and from thence [aid appeal was continued unto the lall: term of this court for this 
county, and from that term to this; and now the appellant although folemnly called 
to come into court, does not appear but becomes non.fuit, the appellee appears and 
prays judgment for his coll:s. It is therefore col!fia'ered by the court, that the faid 
Nathan Patch recover againll: the faid David Moore, coils taxed at £4- 3 o. 

A true copy from record. 

Execution ilfucd, } 
Fcbruar:y, Z 1 1793' 

Attr. CHARLES CUSHING, Clerk. 

DOUGLAS' 
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DOUGLASS v. STIRK'S Executors. 

JUDGE lUDELL thus delivered the judgment of the court :_ 

IN this cafe, from the lira, I have not had a moment's doubt. 

Douglafs was a citizen of this State: banilhed from it, and his efiate aad debts 
confifcated. 

This is a Funilhment by a State of one of its Own citizens. 

. There is no ~~ticle in the treaty that can pollibly do away a forfeiture aCtually 
Incurred by a CItiZen, aCtually named before the treaty took place, and with refpect 
to which no further enquiry is neceffary than what property and debts he poffeffed. 

If his crime was llill to be eftablilhed by any proof whatever, perhaps he would 
be protected by the 6th article in the treaty. 

I am perfeCtly clear that the 4th article proteCts only Briti/h juije[/s on the one 
fide, and American citizens on the other. 

An American citizen cannot fay he was on the fide of Great Britain, fo as to 
avail of that article without acknowledging himfelf guilty of high treafon; and no 
man to be fure can claim a benefit under that allegation from the country again I! 
whom the treafon was committed. 

If any doubt can be entertained on this fubjeCl: the 5th article would /hew this 
part of the treaty was not intended to operate on fuch perfons. But I think the 
conllruction from the article itfelf is clear. 

I perfectly agree alfo with the defendant's counfe!, that in this cafe the plaintiff, 
Douglafs, was as completely bound by. this act as he could have been by a fente~ce 
at law; and that this Jaw is to operate 10 the nature of ~ fentence. An obfervauon 
which I think was made with much judgment and propnety. 

My brother Pendleton authorizes me to fay, that he concurs in this opinion aDd 
therefore there mua be judgment for the defendants. 

Judgment pronounced on Wednefday the zd May, 179'l.· 



ERR .A T A. 

Page 4, line 4 from the bottom-after "Hezekiah," read" Mills and." 
5, line 13-for "preperty," read" property." 

58, lail line but one-for " power," read " powers." 
63, line I-for " court~," read " courfe." 

go-for " num me," read" minime. 0' 
64, line 14-for the word" the," at the end of the line, read" a"-a right. 
67, line 3-after "laws," il'lfert a femi colon ; 

2o-after "recover," infert a femi colon 
65, line 9-for " 1794," read " r 774'" 
84, line J 9-for "courts," read " courfe." 

6 from the bottom-for "and," read " of.n . 

95, line 4-after the word " doubt," infert a femi colon ; 
z3-infieadof" Jones 'V. Hylton, and all," read" Jones 'V. Hylton;, 

and al :" 
96, line 9-dele " It is agreed on all hands that,"-and infert " So alfa.'~ 

18-for "courts," read "court" 
3z-for " ralates," read" relates." . 
35-for "binding to them," read" binding on them." 

99, line 5-after the word" cafe," infert a femi colon ; 
12-for "intrinllc," read "extrinfic." 
I 5-after "--cation," infert a femi colon ; 
I 7-inl1:ead of " this declaration," read" the declaratiOlh" 

lOT, line l-dele "new." 
105, line 4-for "believed," read" believe." 




