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CASES 1859, 

ARGUED AND DETERMINED 

IN THE 

SUPREME COURT OF NEW BRUNSWICK, 
IN 

HILARY TERM, 

IN THE TWENTY-SECOND YEAR OF THE REIGN OF VICTORIA, 

-------~.~ .. -.~--------
McLELLAN and WIFE against COUGLE, Febr1loarJlIst, 

T HIS was an application on behalf of Mrs, McLellan, to The husband 
'd 1 f 1 1 d d 'da' may release an set aSI e a p ea 0 re ease p ea e PUtS rre~n con- action brought 

tinuance tn Easter term last, and that the release executed hi,! thelfnamdeh?f 
Imse an 19 

by the husband to the defendant, dated the 16th February wife, to recover 
, a debt due to 

1858, should be gIven up to be cancelled, on the grounds the wife before 

f f d d t f 'd t' marriage, o rau an wan 0 consl era lOn, though she is 

The action was brought on a promissory note given by living ~epllrllte 
from hma, and 

the defendant to the female plaintiff before her marriage; the action is 
, d b h ffid' d h' 1" brought for her and It appeare y tea aVlts use on t IS app lCatIOn, benefit, and no 

h h ' h ' b· h d fi b consideration t at at t e tIme t e SUIt was roug t an or a out two was paid for the 

years previ~usly, the plaintiffs had been living separate from re\~:~e a re

each other in consequence of the cruel treatment of the lease is pleaded 
• puis darrein CO'll." 

husband; that he had several tImes endeavored to get pos- tinuance, the 
, . f h' d h h' h h' 'ft h d plaintiff cannot SeSSIOn 0 t IS note an ot er property w lC IS WI e a apply at the 

before her marriage and that he gave the release without sa!,!e time to set 
, aSide both the 

any consideration, and merely to compel his wife to consent plea and the 
, release - the 

to a dIvorce. first as being too 

S. R T·Z. •. t f h t' t d d lato, and the . • nomson, In suppor 0 t e mo lOn, con en e -- latter as being 

lst That the plea was too late' that it should have been fraudulent, , , Per Parker, J, 
pleaded in last Hilary term. [PARKER, J . You cannot take 

that 
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1859. 

M'LELLAN 
against 

COUGLE. 

CASES IN HILARY TERM 

that objection on this motion: your objection is to the release 
itself - not to the plea]. 2d, That the release was given 
to defraud the wife, and was void under the Revised Sta
tutes, Cap. 114, § 2; which declared that" In case of deser
"tion or abandonment by her husband, any married woman 
" in her own name, and for her own use, may recover and 
"receive from any person indebted or liable to her in her 
"separate capacity, for services performed by and debts 
" due to her, or damages for injuries to herself, or her sepa
"rate property; and no receipt, di~?harge, release, or com
et mutation thereof, given or made by her husband after 
"such desertion or abandonment, shall bar her claim; and 
"if any suit be brought by the married woman on such 

. " account, she and her separate property shall be liable for 
" costs of suit as in other cases." 

PARKER, J. This case is not within that act: it applies 
to cases where the wife is acting as a/eme sole. This action 
is brought to reduce the property into possession, and the 
husband has a right to receive the money. 

Per Curiam. Rule refnsed. 

ALLISON against SMITH. 

Where the THE d It"· thO • d L' plaintiff enter~ ec ara 1O~ m IS case contame lour counts, to 
a nolle prosequI three of whIch the defendant pleaded in bar and to one couut of . , 
a declaration, demurred to the fourth. The plaintiff entered a nolle pro-
the defendant • • • 
caunot enter up seqU'L to the three counts, and gave a Jomder in the demur-
judgment for h' h till d' 
his costs till the reI', W IC was s pen mg. 

dio~hercodun!sare A. L. Palrner, for the defendant, moved to enter J·udgspose 0 •• 

ment for the costs on the nolle prosequi. [RITCHIE, J. Can 
you make up a jUdgment before the cause is determined ?] 
Yes: by the Act 12 Vict., c. 39, § 20 (aJ, "Where any nolle 
"prosequi shall have been entered upon any count, or as to 
" part of any declaration, the defendant shall be entitled to, 

(a) 2 Rev. Stat. 35G. 

" and 
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It and have judgment for, and recover his reasonable costs 
" in that behalf." The defendant had a right to make up a 
judgment roll, and the proceedings on the demurrer would 
be entered on it afterwards. [WILMOT, J. I never heard 
of such a proceeding before the cause was disposed of]. 

Per Curiam. . Rule refused (a). 

<a) See M'Laughlin v. Wilson, 2 Kerr 6260 

MILLS against V AIL - In Error. 

239 

1859. 

ALLISON 
agaimt 
SMITH. 

T HIS was an application to set aside a bill of exceptions A writ of error 

d . fl!:' I °t to remove a. an wnt 0 error lor uregu an y. cause from the 

The cause was tried in the Court of Oommon Pleas in ~o:rtPl~~ c~~~ 
Queen's County in Janua1'y 1858 before William Fosltay this Co~rt 

, , should Issue out 
Esquire, one of the Justices of that Court, and a verdict of the Court of 

o I!: th I' tOff t t th o. fth J 0 Cha.ncery; and gIven lor e paIn 1 con rary 0 e opmIOn 0 e ustICe. if issued out of 

The defendant having failea in a motion for a new trial this lC100turt it is 
a.nu I Yo 

(see ante page 82), a bill of exceptions was signed by the QU<ETe, whe. 

II · I h h d' I d' d . d ther the facts Justice a egmg t tat e a Improper y a mitte eVI ence, stated in 00. bill 

d thO 't f d t f th' of exceptions an upon IS a wn 0 error was sue ou 0 IS court on ca.n be contra.. 

the 15th April last, tested in the name of the Chief Justice, dieted. 

and returnable in Easter term last. 
D. S. Kerr, in support of the motion, proposed to read 

an affidavit of Mr. Foshay, stating that no bill of exceptions 
was tendered to him at the trial; and that he signed the bill 
of exceptions, believing it to be his duty to do so, but that it 
did not correctly state the proceedings. 

S. R. Thomson, contra, objected to the affidavit being 
read. 

RITCHIE, J. Can the Justice be allowed to stultify him· 
self, and aver contrary to the record? 

D. S, Kerr. It is not a record until the Justice acknow· 
ledges his seal, as was done by Pratt, C. J., in Money v. 
Leach (a), The whole proceedings are irregular. Aocording 

<a> 1 W. Bla. 656. 
to 
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MILLS 
against 
VAIL. 

CASES IN HILARY TERM 

to the statute of 13 Edw. 1, the bill of exc~ptions must 
be tendered at the trial and before verdict; and in CuUey 
v. ]joe (a), it was so held. [RITCHIE, J. If there has been 
any irregularity, it is in the Court below; and must you not 
apply to that Court to rectify its own proceedings?] In 
Co..tJin v. Manh (b) the application was made to the Court 
of Error. The objection here is to the writ: that it is not 
an original writ; that it is issued out of the wrong Court, 
and is not properly tested. A writ of error is an original 
writ issuing out of the Court of Chancery, in the nature of 
a commission to the judges of a superior court to examine 
the record of an inferior court. Bae. Ab.," Error;" Jaques 
v. Ccesar (c); Co. Litt. 288 b.; 2 Tidd 1188. [PARKER, J. 
Assuming that the writ of error properly issues out of 
chancery in England; what has become of the common-law 
jurisdiction of the Court of Chancery in this Province since 
the Act of 17 Viet., e. 18? If it has been taken away, has 
it been vested in this Court?] The jurisdiction of the 
Court of Chancery cannot be taken away without express 
words. Original writs were in force in this Province under 
the Governor's commission, alid the Act 50 Geo. 3, c. 21, 
recognised the issuing of writs of replevin out of the Court 
of Chancery. [RITCHIE, J. In Kinnear v. Gallagher (d), 
the writ was issued out of Chancery]. And also in Coffin 
v. MaTsh. 

The Court now called on S. R. Thomson, contra. He 
contended that if the writ was a nullity, the proper course 
would be to apply to the Chief Justice to rescind his fiat; 
and that if the proceedings were coram non ,iudiee, the 
affidavit on which this motion was made could not be read. 
That the application should have been made at the last 
term, and the defendant by the delay had waived any irre
gularity. [CARTER, C. J. It is a nullity, and not merely 
an irregularity. PARKER, J. The motion should have been 
to set aside the writ, quia imp1'ovide emanavit]. If the 
writ was improperly issued, it ought not to be set aside 
with costs, as the practice was very unsettled. 

Per Curiam. Rule absolute to set aside the writ of error 
with costs. 
(Il> 11 A. ~ E. 1013. (b) 3 Kerr,438. (c) 2 Satlnd. 100, note 1. (d) 1 Kerr, (24. 
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1859. 

GOOD against WINSLOW. 

A CTION on the case. The first count of the declaration Plaintiff leased 

t t d th t b l' d t th t' f .. h cattle to T. for S a e a elore an a e Ime 0 commlttmg t e ten years, at the 

grievances, the plaintiff was the owner of divers goods and ~:eo~ ~!~sh to 

chattels, to-wit, two cows, one heifer, and three pigs, which give up the cnt-
o • tIe, OT others '" 

had been before that time leased or let by hIm to one their stead, in as 

T'l l' • h good condition George ,wmas lor a certam term t en to come and unex- as at the date of 

Pired and the same were then in possession of the said tbeIense: He!d, , that the pIam-
Thomas under the said letting to-wit at Woodstock &c. tiff had no a?so-

" 'lute reverSlOD-
Yet the defendant, well knowing the premises, but contriv- ary interest in 
. .. th I· t'ff' h' . . . h tbe cattie, and Ing to InjUre e p am I m IS reverSIOnary Interest m t e could not main-

said property, while the plaintiff was so the owner thereof, ~~b:~,::tion 
and while the same were so in Thomas' possession, on the against the 

Sheriff for seI-
14th September 1857, wrongfully seized and took away the ling tbe cattie 

'd & d bIt I d' d f I h' unueranexecu-sal cows, c., an a so u e y Ispose 0 t 1e same to IS tion against T. 

own use, whereby the plaintiff was greatly injured in his ~::~~g the 

reversionary interest in the said cattle. There was also a 
count in trover. Plea- not guilty. 

At the trial before Ritchie, J., at the last Carleton circuit, 
the plaintiff claimed for an injury to his reversionary interest 
in two cows, a heifer, and three pigs, which he had leased 
to one Thomas in October 1856, and which had been seized 
and sold by the defendant in September 1857, under an 
execution against Thomas. The lease was for a term of 
ten years, expiring in October 1866, and it declared that at 
that time Thomas should deliver up the cattle, &c., or others 
in their stead, in as good condition as at the date of the lease. 
The property had belonged to Thomas, and was transferred 
by him to the plaintiff a few days before the execution of 
the lease. At that time, one of the cows was eight years 
old and the other seven, and the heifer between one and 
two years old. It was contended on the part of the defend
ant, - 1st, That trover could not be maintained, because 
the plaintiff had not the right of possession. 2d, That an 
action on the case would not lie by a reversioner of person
alty j but if it would, that the plaintiff had no reversionary 

interest 
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again8t 
"~I~:-:'I uW. 

CASES IX HILARY TERM 

interest in the cattle, Lecause the lessee had the election of 
rdurning them or others in their stead. 3d, That the 
transfer to the plaintiff wrr" made without any valuable 
consideration, and for the purpose of defrauding Thomas' 
creditors. The plaintiff's counsel abandoned the trover 
count, and the learned Judge reserved the second point, 
with lL';LYe to the defendant to move to enter a nonsuit, 
anrlleft the fluestion of fraud to the jury observing that he 
fl'lt great difficulty in diredinp; them on the question of 
damages, in case they fOUDII for the plaintiff. The jury gave 
a ycrdid for the plaintiff for £33 - the value of the pro
perty taken. 

In JJlichaelmas term last, Allen obtained a rule nisi to 
entcr a nonsuit on the point reserved i or for a new trial on 
the gronnd that the \'erdict was against law and evidence, 
and the damages excessive. 

J. A. Street, Q. C., now shewed cause. An action on the 
ca,.;c will lie for an injury to a reversionary interest in per
sonalty. 1 Chit. Pl. 13-!. Gordon v. Harper (a); Dean 
v. Whittaker (b). [N. PARKER, nr. R. But the plaintiff must 
have a reversionary interest first. 'Vhat interest remained 
in the plaintiff unller this lease? He has not an absolute 
reversion in the property, because Thomas has the option 
at the end of the term of returning the cattle, or others in 
their stead. The plaintiff has at most a contingent rever
sion. WILMOT, J. Would it have been any breach of the 
terms of this lease if Thomas had killed the cattle? At the 
end of the term, one of the cows would be eighteen years 
old, and the pigs eleven years old: they would be quite 
curiosities]. The defendant had no right to sell the pro
perty absolutely: he should only have sold Tlwmas' 
interest. [RITCHIE, J. That is in effect what he did. 
Admitting that the action will lie, how can you possibly 
sustain this verdict? I asked the plaintiff's counsel at the 

. trial what damages he claimed, and he could not answer me 
very satisfactorily. I think a nonsuit will exactly meet 
the justice of the case]. The jury thought differently. 

(a) 'i T. R. 11. (b) 1 c. ~ P. 347. 

[RITCHIE, 
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[RITCIDE, J. Yes: but it is pleasaut to reflect that a non
suit will not do injustice]. 

Allen, contra, was not heard. 
Per Ouriam. Rule absolute for entering a nonsuit (aJ. 

(a) See Hall v. Pickard, 3 Camp. 187; Ferguso" v. Cristall, 5 Bing. 305; Smithv. 
Flomer, 15 East, 607. 

ATKINSON against McAULEY, SINNOTT, amI 
CHRYSTAL (aJ. 

2-13 

1859. 

GOOD 
against 

WINSLOW. 

T RESPASS de bonis asportatis; tried before Pa1'ker, J., In trespass 

t th 1 t "IT t' 't against three a e as .n.en ClrCUI. defendants for 

The action was brought for taking a quantity of logs Itakingha.way k 
• •• ogs, W lch ta -

lymg m the Buctouche flver. It appeared that one Poits ing occupied 

d 'll h' several sueces-owne a saw-ml on t e flver, and had several thousand sive days, tho 

logs the principal part of which were in the stream above pl~i!ltiff proved , a Jomt trespass 
the mill but 400 of them (being a part of what the plain- against all the 

, defendants dur-
tiff claimed) were below the mill-dam. It was admitted that ing the first two 

all the logs belonging to Potts above the mill-dam had been !':[;!h ~!:rof 
sold under an execution and purchased by Daniel McAuley the defendants , went away: a 
in 1857 and he claimed that the 400 logs were included in verdict having 

, •• been found 
that sale, The plaintiff claImed these 400 logs under a against the 

purchase from Potts, after the Sheriff's sale: the other ~~I"J, t~hOatthe 
logs which he claimed had never belonged to Poits. It was trespasses were 

, not so separate 
proved that all the defendants were engaged in sluicing the and dis~inet as 

•• • to requue the 
logs over the mIll-dam dUfmg the 20th and 21st Aprtl,-the plaintiff to 

defendant, McAuleYI a son of Daniel McAuley, taking the j!~~dt~~5~~S 
principal direction; and that after the second day Ollrystal ~:f~~~;:~t1he 
went away, and the other two defendants remained several trespass by the 

1 . I' 1 d' h b I h two defendants. days onger, until all the ogs, mc u mgt ose e owt e dam, Quart, whe-

tak E 'd . b h'd h ther where the were en. VI ence was gIven on ot Sl es to s ew two defendants 

what logs were sold under the execution and the Sheriff are clearly: lia-, ble, the en-
was called to contradict the evidence of McAuley as to what dence ofthe 

• • trespass by the 
was saId about the logs at the sale. One of the questIOns three, is ground 

for It new trial. 
Semble, that the practice on this point is not olearly settled. 

(a> This case was ltocidentaJly omitted last term. 
left 
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ATKI:I'SO:"l 
a;:ainst 

1I1'AuLEY. 

CASES I~ HILARY TERM 

left to the jury was whether the 400 logs were included in 
J/c..:/nlcy's purchase. The jury acquitted Clzrystal, and 
gave a verdict against the other two tlefendants for £20. 

A. L. Palmcr, on a former day in this term, moved for a 
new trial on the grounds of the improper admission of evi
dence, amI that the verdict was against evidence. He 
contentled that having proved a joint trespass against the 
three defemlallis, the plaintiff had no right afterwards to 
prove another trespass by two of them, without abandoning 
the fir"t, as it was impossible to say whether the damages 
were gi\'en l'xclusiyely for the trespass committed by the 
two ,1e/('mlants. S,'dl,'!/ Y. Sutherland (a); Tait Y. Harris 
(b); Hitehen v. Teale (e). The evidence in reply was also 
improperly admitted. fRITCHIE, J. Is it not entirely dis· 
cretionary witlt tIll' Jndg", at what period of the case he 
,,·ill admit eyidence? That rule was carriecl to a great 
extent in this Court some years ago (d).] But the evidence 
here was cumulative, and not rebutting evidence. It was a 
qnl'stiull of law, awl not a question of fact, what logs the 
Sheriff soM. TIe sold all that Potts had on the stream. 

Cur. adv. 'Cult. 

('.\RTETI, C. J., now delivered the judgment of the Court. 
It was 01 ',iC'cted by the ddewl:lllb' l'OUll"cl in this case, that 
the plaintiff having giyen evidence of a trespass committed 
by the three defemlants, lIfe.Jule!!, Sinnott, and Chrystal 
jointly, had been allowed to go into evidence of other acts 
of trespass committed by two of the defendants only, namely, 
JJfcAuley and Sinnott, without either abandoning the tres
pass proved against the three, or agreeing to the acquittal 
of the defendant Chrystal; and that although the jury, 
pursuant to the recommendation of the learned Judge, had 
found the verdict against JJIcAuley and Sinnott only, and 
acquitted Chrystal, it cannot be now ascertained whether 
their verdict was for the first or for the subsequent tres
pass. Now, whether this would be a good ground for 
granting a new trial, when it is perfectly clear the two 

(a) 3 Esp. 202. (6) 1 M. ~ Rob. 282. (b) 2 ,1[. ~ Rob. 30. 
(d) The case referred to is probably Doe v. COIIIIQ/Y, 3 Allm, 337. 

defendants 
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defendants against whom the verdict has been given are 
liable, \t is unnecessary to decide, for the trespasses proved 
in this case were not of that distinct and separate nature as 
would, in our opinion, bring this case within the rule sought 
by Mr. Palmer to be deduced from some of the cases cited; 
nor is the point of practice very clearly settled to our 
minds, even in those cases. 

The action was brought to recover damages for the taking 
and carrying away a quantity of logs belonging to the 
plaintiff, in the Buctouche river. The three defendants 
appear' to have been in the employ of Dctll iel JJfcAuley, 
owner of a saw.mill, in the neighborhood, - the defendant 
Mc.A.uley, being his son, and taking the principal direction. 
A purchase, it appears, had been made at a sheriff'::; sale, 
upon an execution against one Potts of a large number (be. 
tween two and three thousand) logs, in the Buctouche river. 
It was not disputed that JJlc.A.uley had purchased all Potts' 
logs above the mill·dam belonging to Potts' mill; but he 
claimed also to have included in his purchase 400 log,; 
belonging to Potts, lying below the mill.dam, which Poils 
had undertaken to sell afterwards to the plaintiff. Whether 
they were or were not so included, was a question left, and 
we think properly left, to the jury; and if they have found 
they were not included in the sheriff's sale to JJlc.A.uley, no 
one who has heard t.he evidence can find fault with their 
decision. If their verdict was founded on the charge of 
taking away other logs of the plaintiff, which were above 
the dam and got mixed with those purchased by JJlc.A.uley 
at the sheriff's sale, there is sufficient evidence to support 
the verdict on that ground. But whatever may have been 
their intention, it is clear the only acts of trespass proved 
in this case, related to logs taken on this occasion. The 
taking occupied several successive days: it is true that 
for the first two days the acts were confined to tho place 
above the dam, but as the logs were passed through the 
mill they got intermingled with the logs below, and when 
they all got below were taken away as fast as they could 
be. Ohrystal appears to have taken a leading part in the 
first two days, and had it not been shewn that he went away 
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after the second clay, and was not a principal in the trans
action, but merely a servant of JJlcAztley's, we will not say 
that it might not ha,-e been left to the jury to infer that he 
wa:> a party concerned in the whole trespass. As however 
he has escaped altogether, and the verdict is against the 
two defendants who were clearly answerable for any 
wrong done to the plaintiff on either of the clays, and the 
damages are certainly small, we should regret extremely 
to be compelled by any technical distinction to send this 
case, which has alrL·al1y occupied so much of the time of 
the country, to another jury. ~o such necessity is made 
apparent to our satisfaction, nor have we such doubt,., on the 
case as to delay tl18 decision of it. "\\-e have no doubt that 
the rebutting evillence for the plaintiff was properly ad-
mitted. Rule refused ((I). 

(a) Sec J["{'lILfY v. Purdon, 3 Kerr, 5l:J. 

NEILL against REED and ANOTHER. 

A ship-owncr's TROVER for nine cases of goo(Is ; tried before TVt7uwt, 
lien for freight J at the St John circuit in lJIay last extends to .,. • 
every part of The plaintiff ,,-as the owner of a number of packages of 
the goods be-
longing to each goods t:ihippcd at Lirel]Jool on board a ship owned by the 
('iln-'}'''llCC' anu . 
thec~nsii~co defendants bound for St. John, and for whICh the following 
ca~mot mam- bill of ladinO' was signed:-
tam trover for 0 

a part of~he " Shipped in good order, «c., twenty-one paekac:es of mer· 
guuu:-;, whICh (....I 

h,,\'c been land. " chandise, being marked and numbered as per margin, and 
cd, on tender-" t bdl' d' tl l'k d d ing the freight are a e e IVl!re III 1e I -e goo or er and condition 
~~~~~:'tho " at the aforesaid port of St. John (all and every the dangers 
amount due on "of the seas, &c., excepted), unto SCl1Imel Neill or his as· 
each package of • 
the goods. may" sIgns, he or they paying freight for the said goods there 
be aseert,uDed (' " 0: " P

T 
' 

from the bill of as pel mm oIll, G:.c. 
la~~ general The marks and measurement of each package were statec 
rnle, a bill of 
lading! though containing different dcscriptions of goods belon"ing to the same person is considered a: 
an cntlfc cuutrel't. e' 

II 
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in the margin of the bill oflading, and the freight was charged 
at twenty shillings per ton. 

Upon the arrival of the ship at St. John, and after part of 
her cargo (including the goods in question) had been dis
charged and landed upon the wharf, the plaintiff demanded 
these nine cases, and tendered the defendants with the 
freight thereof; but they refused to give them up unless 
he also paid the freight of the packages remaining on board 
the ship, which he objected to do, until they were landed 
and ready for delivery; whereupon this action was brought 
to try the right of lien. It appeared by the evidence of 
persons engaged in importing and shipping goods, that there 
was no difficulty in ascertaining by the bill of lading, the 
amount of freight due on each package; and the plaintifl' 
endeavored to shew that by the usage of trade in St. John, 
the consignee of goods was entitled to receive any part of 
them that was landed on the wharf, on paying freight pro 
rata. The learned J udga told the Jury that if such a gene
ral usage as was claimed by the plaintiff was made out, he 
was entitled to recover; but that usage or custom was not 
admissible to vary the positive stipulations in a written 
contract. That he considered the contract by the bill of 
lading was entire, and that the consignee had not a right to 
receive a part of the goods at his pleasure, paying freight 
pro rata; that until delivery, the owner of the vessel was 
entitled to detain any part of the goods for the freight of 
the whole, and that the landing on the wharf could not be 
considered a delivery, so as to deprive the ship-owner of his 
lien, because as the freight was only then earned, the right 
of lien only then became of any value. Verdict for the 
defendants - the jury finding that the usage had not been 
proved. 

In the following term, D. S. Kerr obtained a rule nisi for 
a new trial, on the ground of misdirection. 

A. R. Wetmore shewed cause in Michaelmas term last. 
The question in this case is, whether the contract between 
the parties is entire. In Abbott on Ship. 406, it is said that 
the contract for the conveyance of merchandise is in its 
nature an entire contract, and that it must be completely 
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performed by delivery of the goods before the ship-owner 
has any right to the freight. The same principle must apply 
against the consignee, it being clear that the ship-owner 
may retain the goods till the freight is paid, and he has a 
right to exercise his lien on the whole of the goods. [PAR
KER, J. Does not the landing of the goods make a differ
ence ?J No: he has a right to warehouse the goods, and 
hold them for the freight; Abbott on Ship. 300. If a part 
of the goods had been delivered, the ship-owner would have 
a right to hold the remainder of them till the freight on the 
whole of them was paid. The lien extends to every part 
of the goods on which the freight is earned. If it was 
otherwise, the consignee might take all the packages but 
one whieh was of small value, and tell the ship-owner to hold 
his lien on that; thereby virtually defeating the right alto
gether. The case of Sodergren v. Flight, cited in 6 East, 
G:2~, is a direct authority that the defendants' lien extended 
to the whole of the goods. 

D. S. Ken', contra. The contract is entire as to the des
tination of the cargo, but apportionable as to its contents. 
If it were not so, a ship-owner who had lost one package of 
goods belonging to a consignee, would be unable to recover 
any freight for a number of other packages belonging to 
the same person, which he had delivered. If the contract 
is apportionable, the lien must be so also; and it is so laid 
down in Abbott on Ship. 376, that the master is not bound 
to part with any part of his cargo, until the freight due in 
respect to such part, is paid. Had the goods been in bulk 
there might have been a question; but here the freight 
upon each package could be ascertained by the bill of lading: 
the plaintiff was therefore entitled to his goods as they were 
landed on paying freight pro rata. If the ship-owners' right 
to freight was capable of being apportioned, it settled the 
principle contended for: that point was expressly decided 
in RitcMe v. Atkinson (aJ, where it was held that the ship
owner could recover freight in the proportion per ton of the 
goods delivered, where the freight was payable by the cask 
or bale. Abbott on Ship., 411. The defendants here claimed 

(a) 10 East, 295. 

freight 
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freight on the goods on board the ship, which they were not 
in a position to deliver; their refusal therefore to deliver 
the goods which had been landed was wrongful. The insu
rance ends when the goods are landed, and they are then at 
the consignee's risk. Arnold Ins., 429, 437. The case of 
Sodergren v. Flight does not support the position for which 
it is cited. 

Cur. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
Weare all of opinion that the principle upon which the 
verdict in this case proceeded, was laid down with perfect 
correctness by the learned Judge, and that the verdict can· 
not be disturbed. 

Freight is a lien at law on the cargo so long as it remains 
in the ship-owner's possession, whether on board the vessel 
or on the wharf upon which it has been landed. The right 
of lien will follow the nature of the original agreement, and 
the inclination of courts of law is to support the right of 
lien to such an extent in all cases, as is not manifestly incon· 
sistent with the contract of the parties. As a general rule, 
we think one bill of lading, though containing goods of dif
ferent descriptions, yet shipped for the same person, must 
be considered as one agreement; and unless there is some· 
thing on the face of it clearly shewing an intent that one 
parcel of the goods is not to be detained for the freight of 
another part, the lien is general over the whole, for all the 
freight stipulated to be paid by that bill of lading. This is 
indeed rather restricting than extending the rule to be 
gathered from the English authorities. In a late edition of 
the book which is of the highest authority-Abbott on Skip
ping-we find the law thus laid down in page 376, 5th 
American edition, from 7th English edition: "If goods are 
II conveyed in pursuance of a charter'party, the right of 
II detention for the freight may depend upon the terms of 
II the particular contract: where there is no special con· 
U tra,ct, as in the case of a general ship, the master is not 
II bound absolutely to part with the possession of any part 
II of his cargo, until the freight and other charges due in 
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" respect of such part are paid. Valin informs us that the 
" entire contents of a single bill oflading are to be considered 
" as one part, although consisting of very different articles; 
" but that the contents of one bill of lading are not bound to 
"the payment due for the contents of another bill of lading, 
" although consigned to the same person. In this country, 
" however, it has been held, that the master may detain any 
" part of the merchanuise for the freight of all that is con
"~igned to the same person, which seems to be a more rea
" sonable and convenient rule. The master, however, cannot 
" detain the goods on board the ship, until these payments are 
" made, as the merchant would then have no opportunity of 
" examining their condition. In England, the practice is to 
"send such goods as are not required to be landed at any 
" particular dock to a public wharf, and order the wharfinger 
" not to part with them till the freight and other charges are 
paid, if the master is doubtful of the payment." The case 
of Sodergren v. Flight before Lord Kenyon at Nisi Prius, 
and quoted in 6 East, 622, is also again referrerl to with 
approbation by Mr. Justice Bayley in Cock v. Taylor (aJ. 
:Mr. lJIontague in his work on Lien, adopts as settled law that 
"The master may detain any part of the merchandise for 
" the freight of all that is consigned to the same person." 

The goods in question in this case were all in one bill of 
lading, and we can see nothing in that instrument which 
will warrant us in taking it out of the ordinary rule; indeed 
we think that great inconvenience would follow, if the con
signee of goods were to be at liberty to take away a part 
without paying the freight for the whole, merely because 
the particular charge for freight on each parcel was capable 
of being separately ascertained. 

The rule for a new trial must be discharged. 
Rule discharged. 

(a) 13 East, 403. 
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COTHREN against KINNEAR and ANOTHER. 

A SSUMPSIT for money had and received; tried before ~ having con· 
• •• ~lgned goods to 

Parker, J., at the St. John CIrcUIt In lI/ay last. tho defendants 
It appeared that Oasewell &: 00., of New York, having ~~lls~~~ t~~ew a 

consigned goods to the defendants in St. Jolm for sale drew amount in favor , of B; the de· 
upon them in favor of one Oonnolly (from whom the goods fendants refus· 

ed tu accept tho 
had been purchased), for $480. The draft was dated the bill till the 
14th June 1856, and was presented to the defendants soon ~~~d~,::::~~~~ 
afterwards but they refused to accept it then because they tested fur non· 

, 'acceptance. 
had not sold the goods, but said they would probably sell :-'uon .after . . ~~~ 
them before the maturIty of the draft, and III that case they bill, A. assigned 
would pay it. Oonnolly protested the draft for non·accept- ~~! ~f~ru~~~ to 

ance but did nothing more believing from what the defend. whocIaimedtho , , proceeds of the 
ants said that it would be paid. The goods were sold on goods from the 

. defendants, but 
the 14th August, a few days before the maturIty of the afterwards 
draft. On the 18th June, Oasewell &: Co. made a general :{~:e h!o f!:~r;;. 
assignment of their property to the plaintiff notice of which the amount had , been approprl· . 
was given to the defendants' in July. The plaintiff claimed ated by.1 to pay 

a debt to B, 
the proceeds of the goods from the defendants, but they and that he 

fi d t th d th t f'I 11 -P. 0 h d (plaintiff) had re use 0 pay, on e groun a l.Iasewe u; o. a nothin~ tu do 
appropriated them to pay Oonnolly, and therefore that they wit1h itT~h Helhd, -. at t 0 

did not pass by the assignment. A letter from the plaintiff plaintiffh~rc. 
h d £ d t d d h 18 I 

A ••• nounced hiS 
to tee en an s, ate t e t 1 ..a.ugust, was gIven III eVI· claim,andcould 
dence in which the plaintiff admitted that the sum of $480 not recover tho , . . proceeds. 
was so appropriated and that he had nothing to do with it· 2. That his sub· , , sequently 
but in September he wrote to them that he found they had claimi~g the 

. goods ill conse· 
refused to accept the draft, and therefore as the aSSIgnee, he quence of tho 
claimed the goods in their hands. The learned Judge told t:::rnd:~c:e;t 
the jury that as the sale of the goods took place after the ~~~ ~:~~O~~hO 
defendants had notice of the assignment, the plaintiff had c~ectofhi~prc. 

. h h d nl hId b . VIOUS admis· a rIg t to t e procee s, u ess t ere la een a prevIOus sion. 
appropriation of them to Oonnolly. That although the draft 
had been protested, still if the defendants promised to pay 
the amount to Oonnolly at maturity, and he, relying on this 
promise, held the draft over, they might retain the proceeds 

of 
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of the goods for Connolly; and if the plaintiff, with a know
ledge of the appropriation of the goods by Casewell & Co. 
to Connolly, had by his letter to the defendants recognised 
such appropriation, he could not recover. Verdict for the 
defendants. 

A rule nisi for a new trial having been granted on the 
ground of misdirection, 

S. R. Thomson shewed cause in Michaelmas term last, and 
contended, - 1st, That what was said by the defendants 
when the draft was presented to them, amounted to an 
acceptance-it being a foreign bill. lIIendizabal v. Machado 
(ct); Billing v. Devaux (b). 2d, That the goods did not 
pass to the plaintiff by the assignment, having been pre
viously specifically appropriated to Connolly; and, 3d, That 
the plaintiff was estopped by his letter to the defendants 
from claiming the proceeds of the goods. Pickard v. 
Sears (c). 

Jack, contra. The defendants were bound to pay the pro
ceeds of the goods to the plaintiff, unless they were under 
a legal liability to pay to Connolly, and they could only 
create that liability by acceptance of the draft, or by some 
act which would amount to an extinguishment of their lia
bility to Casewell &; Co. Connolly was not bound to take a 
conditional acceptance of the draft; and the protest was a 
clear abandonment of any claim on the defendants, who from 
that time held the goods as the plaintiff's property. Sproat 
Y. lIIatthews (d); Bentinck v. Dorrien (e); Anderson v. 
Heath (f). The plaintiff's first letter was written under a 
mistake of the facts, and when he discovered that the de
fendants had refused to accept the bill, he was no longer 
bound by his admission. 

Cur. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
The plaintiff seeks to recover against the defendants the 
value of certain goods consigned by Casewell & Co. to them 
for sale, which he alleges to have passed to him under a 

(a) 6 C. ~ P. 218. 
(d) I T. R. 182. 

(b) 3 M. ~ G. 565. 
<t) 6 Easl, 199. 

(e) 6 A. 4' E. 469. 
(f) 4 M. ~ S. 303. 

general 
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general assignment of the property of Oasewell &: 00., and 
which goods the defendants have sold and been paid for. 
'1'he defence set up is, that these goods did not pass under 
the assignment to the plaintiff, but were specifically appro
priated by Oasewell &: 00. to another purpose, namely, the 
payment of the person from whom Oasewell &: 00. had pur
chased them prior to the assignment; and if this is estab· 
lished in evidence, it seems to us the plaintiff must fail. 

What then is the evidence on this point? It is the clear 
declaration of the plaintiff himself, who in his letter addressed 
to the defendants on the 18th August 1856, declares - and 
apparently after investigating the matter with the advan
tage of the books and papers of Oasewell &: Co. to refer to, 
as well as the parties themselves - " We find that the sum 
" of $480 was specifically appropriated on the 14th June to 
tl pay a debt dne to Connolly, and I have nothing to do with 
it." Here then is a distinct renunciation on the part of 
the plaintiff of any claim to that amount; and being addressed 
to the defendants, it must evidently refer to the proceeds 
of the goods in their hands. This is certainly good evidence 
against the plaintiff, and it does not seem necessary to go 
further, and to inquire how far the defendants have become 
liable to C01.wolly, or otherwise. No question of that sort 
at present arises, nor is it suggested that the defendants 
contemplate attempting to defeat the right of Connolly to 
payment. But it is said that the plaintiff was mistaken in 
point of law: that the only appropriation was through the 
drawing of the bill of exchange on the 14th June; and 
acceptance of that bill being refused by the defendants, 
that appropriation was at an end. To establish this, the 
only evidence is the letter of the plaintiff of 16th September. 
The declaration however of the plaintiff in his own favor at 
a subsequent period, cannot avail to destroy the effect of a 
prior admission against his interest, made upon a different 
occasion; and if it could, it seems to us that the letter of 
September has not that effect. The letter of Augu,st is a dis
tinct announcement after examination had, that the plaintiff 
has no claim on the defendants to the extent indicated. It 
sets out no particular grounds for arriving at that concIn. 
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sion, but declares unhesitatingly that to the amount of $480, 
the consignment to the defendants had already been appro· 
priated. We have no means of knowing what led the plain. 
tiff to that conclusion, but we may well suppose he wrote 
advisedly. On the other hand, the letter of September 
merely argues from one particular fact, which mayor may 
not have been the ground, or one of the grounds, for writing 
the previolol.s letter, that the plaintiff had been mistaken in 
the conclulion at which he had arrived. 

It was stated moreover that the original schedule, which 
formed a part of the assignment, was not put in evidence. 
It strikes us that, coupling this circumstance with the decla· 
ration of the plaintiff, it would have been difficult for the 
jury to have found, contrary to that declaration, that the 
right to recover the amount in question had ever passed to 
the plaintiff. The schedule itself, if produced, it might 
fairly have been inferred, would have furnished evidence in 
corroboration of the plaintiff's own view of the case an
nounced in the letter of August. We do not think, therefore, 
that there is any ground for disturbing the verdict. 

Rule discharged. 

The BAXK OF NEW BRU:KSWICK against MILLICAN. 

De!cndant had ASSlDIPSIT against the defendant, as the indorser of 
resldcd and car- . 
ried on busine.s a promIssory note for £100 7 s. 7 d. 
for several h' I b £" rrT"l J hI· . years at a phwe At t e trIa elore rr ~ mot, ., at t east St. John CIrCUIt, 
~~::, !t!rs a verdict was taken for the plaintiffs by consent, with leave 
in t~~ habit of to move to enter a nonsuit, if the Court should be of opinion 
receIVing • 
throngh the that there was no suffiCIent notice of dishonor. 'I'he facts 
Post-office, let- ffi' ltd' h . d f 
ters addressed are SU clent y sate m t e JU gment 0 the Court. 
to him there' A I .. h' b b· d fi Held, that a' ru e ms~ avmg een 0 tame or entering a non. 
notice of dis- suit in Trinity term 
honor addressed ' 
to ~~ at Bran.dY Point, was sufficient, though ~e had ~hanged his residence about that time-tho 
plaintIff not being a.~are of such change, and haVing applied for information as to his residence to the 
payee of the note, WIth whom the defendant was in the habit of transacting his business in St. John. 

D. 
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D. L. Robinson shewed cause in Michaelma.~ term last, 
and Allen was heard in support of the rule. The following 
authorities were cited: Story Prom. Notes, § 3U; Bereridge 
v. Burgiss (a); Robinsonv. Duff (b) ; Ballocln'. Binney (c). 

Our. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
The only question is, whether the notice of dishonor to the 
defendant was properly addressed and sent. .he notice 
was mailed on the proper day at St. John, ad.dressed to 
" Mr. James JJlilliwlI, Nercpis Road, Brandy Point." 

It appeared that the defendant had for some years resided 
at Brandy Point, and carried on a milling business there; 
that he also had a lumber yard for the last three years at 
Lower Cove in St. John; and that about the time this note 
fell due, he was changing his residence from l1ralldy Point 
to St. John j but there was nothing to shew that this recent 
change of residence was known tu the plaintiffs, (indeed 
such knowledge was denied by the Teller of the Bank) and 
nothing to lead them to suspect such change of residence, 
they having on former occasions addressed other commu· 
nications to the defendant in a similar manner. The dcfimd· 
ant admits that while he resided at Bralldy Puillt, letters 
and papers were always directed to him in this way, and 
reached him through the Post-office. But what seems to u.'; 
the strongest point in the case is, that the defendant state,.; 
he was in the habit of going to Roberts & Oo.'s to transact. 
his business,. and that they knew where his address wa~. 
Roberts & Co. were the persons who indorsed the note to 
him, and it was by their direction that the plaintiffs' ad· 
dressed the notice to the defendant at Bnll/lly Point. 

Under these circumstances, we think the notice was suf
ficient. The point to be considered in such cases i8, 
whether the holder of the note has used reasonable amI 
prompt diligence to discover the residence or address of the 
previous party who is entitled to notice, as laid do,Yn in 
Story on Bills, § 299 and 300, and the note cited in the 
tatter section from CMtty on Bills. Now, in the present 

(a) 3 Camp. 262. (6) .2 Kerr, 206. (c) 3 Kerr, 44.0. 
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case, the defendant had resided and carried on a bUf;ines,; 
at Bral/d/! Point for several years, and if his change of resi
dence had been completed at the time this note fell due, 
(which i~ left in great doubt), t.here was nothing which 
could lead to a knowle(lge of this change Oil the part of tho 
plaintiffs. They apply for information to Roberts & Co" the 
parti(,,.; who indorsed the note to the defendant, and in 
'whose ustablislllllCnt he was in the habit of occasionally tran~
acting hi,; business, and who, according to his own evi
dl'we, knew his address. The most that the defendant. 
coul(l have re(luired, would have IJl'ulI to have the (Jlle,.;tiolJ, 
,,-hether the plaintifl;'; h:[(1 used due diligence, submitted to 
the jury. It appears to us tlwt the evidence was quite 
sufiici('nt to pruve this, and therefore it is almndantly clear 
that there i:-; no grouncl for a nonsuit. 

Rule discharged. 

KELLY against DOW. 

A:; order for O~ tl1(' fh.·"t (lay of thi,.; term Fra,ser moved to rescind 
':,.angc of at tor- ] d I .\r J t' 1T'" ttl tl 
;'''Y ought not an orr. l'r rna e ):.- - 1'. u,.: Ice 'I 1110, 0 C lange IV 
t:, lJe mado o.n attorJwv for the plaintiff in this suit. The order "'a~ made 
t~o mere appli- '.. . 
cation of the on the applH'at1On of ~rr. 1I1tllel', the attorney by 'whom tIle 
attorney. on the t' d II' I h ' .. 
l!:round'that he ac IOn was commence ,a egmg t!at e was In default for 
j, unable to pro- t fC tf' Ith fi 11 t .1 ceed in tho suit non-paymen 0 our CC'O;, ane ere ore cou l no proceeu 
in consequence in the action. 
of non-payment 
of Court fees. Allen opposed the motion, and produced an affi(lavit of the 

Where such I"ff . I I I 
an order had p amtJ statIng t Utt t 10 (' tange of attornc)' was made with 
~~~:d ::';:. :~~ hi,.: a""ent. lIe contended that the plaintiff had a ri,c:;ht to 
it did not ap- chano-e his attorncy at any time' that the only objection pear that the b , , J 

client was could come from the attorney himself, and that the defend-
aware of the tId . I . fi' Th 1" 
disability of the an Ia no ng It to Inter ere. e p aIntIff was not to be 
attorney at tho d . d f h' . I t I tl h 1 
time he com- epnve 0 IS ng 1 S JeCaUSe 1e attorney e emp oyed 
m~nced the was in contempt. 
SUIt. the Court • 
rerused to set it Fro"ser m reply, argued that as the first attorney was in 
asIde, 

contempt, there could be no cha~ge, and all the proceedings 

were 
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were irregular; or if there could be any change of the 
attorney, the defendant should have had notice of the appli
cation. Partelow v. Smith (aj, and Kerlin v. Baillie (bj, 
were cited. 

Cur. adv. vult. 

PARKER, J., now said: - 'We are of opinion that the 
Judge's order for change of the attorney should not hayu 
been made on the mere application of :Mr. lJliller, the attor
ney, especially for the reason giyen; and we think tho 
J uuge would have been quite justified in rescinding the 
order when applied to for that purpose by the defendant",; 
attorney. But inasmuch as the order was not rescinded, 
but Mr. Allen has acted under it, and entered the cause anu 
filed the declaration, and there is no reason to suppose tl)(' 
plaintiff employed :Mr. Miller to commence the action, with 
any knowledge that there was a bar to his practising as an 
attorney at the time, we do not feel called on to interfere, 
hut shall dismiss the motion without cost:-:. 

Hule accordingly. 

(a) 3 Kerr, 349. (6) 2 Allen, 115. 

TISDALE against HARTT. 

., . ..,. 
_.) , 

1859. 

KF.J.LY 
at!ainxt 
Dow. 

T~IS was a~ a~tion for goods s.ol~ and delivered, brought ;'::~.~~~~n by 

by the plamtlff as the survlvmg partner of the firm partner, a ver

of Walke I' T,isdale &: Son. At the trial before Ritchie J. diet was given 
, 'for the defend-

at the last St. John circuit, the defendant obtained a verdict ant, on proof of 
. a deed uf aS8ign~ 

on proof of a deed dated the 23rd July 1856, purportmg to ment from him 

be a trust deed of assignment from the defendant to the ~~':~f[.1~a~~is~ 
P~aintiff and one May. The deed was executed by TValkcl' for th~ benefit 

of creditors, 
Tisdale, the senior partner, in the name of the firm, and which had been 

1 d II h · I' . h d fi d d' I executed by tho re ease a t elr calms agamst tee en ant; an t 1e deceased part-
ner in the 

Dama of the firm, and released the debt due from the defendant. A new trial on the ground of surpriBe 
was refused, though the plaintiff was absent from the country at" the time the deed WllS executed, and 
knew nothing of it till it WItS produced at the trial, and the deceased partner WItS shewn to be in a weak 
state of mind at the time it WItS executed. 

plaintiff's 
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l)lailltiff's name, as a trustee, was put in the deed by Walke?' 
Ti"dulr's directilJli. It did not appear that it had been 
l'x('tuted hy illay or ach'II npon in any \Va,v II.\" the creditors. 

.J'fl'''' mo\'cd for ,t Ill'\\' trial on the g'\'\Iuntl of surprise. 
An affilla "it of the plaintitf \\'as produ\'l'd, stating that at 
the time the trust deed purported to be executed, he ,,'ai:' 
al'''l~nt fl'll111 tilL' Province, and I1<1Ii never heard of the deed 
till it WiLS produced at tile trial: that Ill' ",as altogether 
hhn by surprise Ily the product iOIl of the deed, and be· 
li'~\'I'd he I'houl,1 be able to shew that it was fraudulently 
0 1 ,binell; anll that for I'e\'l'ral year,; previous to the date of 
the ill'l'd, aIHlnp to tIll' tilHe of his d,'atJl, ".,,[7.:/,}' Tisdale ,,'as 
liut acquainted "'ith the hu,.;iness of the firm, and took no 
part in its lllanag-C'lllC'lIt. the plaintiff loeing the managing 
1'artlll-r, TIll'l'1' was al",) :lllIlI'xed to the aflitlayit, a certifi. 
cab~ of a plly,;ician, tllat l1'ulkel' Tisd,,[c had 1'0l'11 attacked 
"'ith appoplexy on the 20th .]Iwe 1856, and froll! that time 
till the Ktlt AUljllst Iii" mind \\'a,.; yery much impaired and 
he \\'a" unfit til at h -nd t" bURiness. It was contcnded that 
it ,,]lliulcl hayu been left to the jul'.\ to ~ay "']l('t]lt'1' the deed 
"'a,, ']l'livered to, and acccpted by the trustees; as unless 
it ",a,; so acccpt",J, the release would not operate. The 
follo",in~ autlll)l'itil'~ were cited :-~ Byfh. Prl'e, 503; Tal· 
',ut y, lIudson (0): JI'lrray v. The E(/)'l of Stuil" (b); 
P{,(IJ'SI' v.l11orrice(c)j Tccclv.Johnson (d)j Emnsv.Brem. 
1'idge (e), 

Our. (ult .. 1.:Ult. 

C.\RTER, C. J., now delinred the judgment of the Court. 
On consideration, we are all of opinion that no rule should 
be g-r;llltl'd in this case. It may be very true that the action 
was brought by the plaintiff in ignorance of the circum. 
stances, and in full belief that the debt which had been con. 
tracted by the defendant to the firm of Walker Tisdale &; 
Son, remained unRatisfied and undiRcharged at the death of 
the senior partner; but there can be no doubt that the 
effect of the execution of the trust deed by Walke?' Tislklle

1 

(a) 7 Taunt. 251. 
(d) 34 Eng. R, 545. 

(b) 2 B. 4' ('. 82. 

(e) 35 Eng. R. 397. 
(c) 2 A. 4' E. 84. 

and 
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and his own direction to place his son's name thereto as a 
trustee, was, that the debt was released by Walker Tisdale 
in his life time, while the plaintiff was absent in England, 
and (unfortunately for him) neither Walker Tisdale, nor his 
clerk, communicated to the plaintiff what had taken place 
in his absence; but the defendant is not to suffer from that 
omISSIOn. The release is very clear and comprehensi,-e in 
its terms, and we cannot see anything in the evidence to 
impugn the validity of the deed containing it; nor do the 
affidavits afford any ground for disturbing the verdict. 

Rule refused. 

Ex PARTE MULHERN. 

259 

IS5D. 

TISDALE 
against 
HARTT. 

M ARGARET MULHERN was convicted before the T' <r f 
tiC ouence 0 

, Mayor of Fredericton on the 27th April last, of break- ~<ilfully injur-
. d J! h fT' h D' II TI mg a fcnce, &c. mg own a lence, t e property 0 ~mot y /"lSCO. 1e under Cap. 153, 

prosecution was under Cap. 153, § 11, of the Raised Sfa- t;;.'.~I~'~~~S. is 

lutes which enacts that "Whoever shall unlawfully cut and not punishable 
, .' • by sumwary 

"take away any growmg corn or gram; or shall rob any cOIlyiction .. 

1 d d th I t t · f f"t All apphca-" orc lar , gar en, or 0 er p an a IOn 0 any rm" vc·t:;'e- tion for a (r-

"tables or other things therein growing' or wilfully inJ' ure li"rari should be , 'wade at the 
" a part of any hedge fence or other enclosure' or shall first term after 

" 'the conyiction' 
"remove from the premises or injure any vehicle, sleigh, but .where th~ 
" . I b I . t d h' . JustICe had no or artlC e e ongmg 0 any person, an on IS premIses, jurisdiction in 

"shall be guilty of a misdemeanor and be imprisoned for tho matter, a 
, ccrtwran was 

/I any term not exceeding six months or fined in a sum not granted though 
, a term had 

" exceeding five pounds." elapsed. 

A Judge's order nisi for a certiorari to remove the pro
ceedings, was granted in July last, returnable in Michaelmas 
term; against which 

A. R . . Wetmore now shewed cause. He contended: 1st. 
That the application was too late: it should have been made 
at the first term after the conviction. 2nd. That the case 
was within the jurisdiction of a Justice, by Cap. 161, § 32, 

of 
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of the Statutes. [PARKER, J. The offence is a misdemea
nor, and a J uRtice has no power to convict for a misdemea
nor.] l'he section expressly declared "that wherever 
"offences punishable as a misdemeanor, imprisonment or 
"fine, the fine may 1)e recovered in the manner' herein men· 
" tioned, (that is, before a Justice of the Peace by a summary 
"conviction) instead of proceelling by indictment, at the 
" option of the prosecutor." [PARKER, J. A Justice has no 
jurisdiction in this case unless it is expressly given to him. 
Is he to decide before issuing the summons, whether the pun
ishment is to be fine or imprisonment? RITCHIE, J. What 
possible ohject could there be in allowing this conviction to 
stand? The Justice could not act upon it.] The granting 
a ccdiomri was discretionary. [PARKER, J. That was for 
the Judge to determine in granting the order. I think I 
should not have granted it where the party had allowed a 
term to pass without applying to the Court.] 

CARTER, C. J. It is quite clear the Justice lJad not the 
slightest jurisdiction; and in such a case I think we should 
not be very strict as to time. 

Rule absolute for a certiorari. 

The section under which this conviction was hn.d, is the "",me as thc Act 12 
l",cl. c. 29, sub-chapter XI, Art. 11, (see acts of 1849, page 42); amI by the Act 12 
",,-1. c. 31, § 10, the fi"e imposed by thlLt article was madc rccoverablc before two J us

tices of the Peace on a summary conviction. There is no such special provision in thc 
Rrvised Statutes; but it would seem that the intcntion of the 32nd scction of chapter 
161, was, to give the prosecutor the option of proceeding summarily before a Justice 
of the Peace in all cases where the fine did not exceed ten pounds, even though the 
olfence was a wisdemeanor.-R'1'0rler. 
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1859 . 

.M'CARROLL against REARDON and WIFE. 

l SSU)IPSIT on a promissory note for £150, drawn by Defendantgave 
• the plaintiff a 

the female defendant before her marnage, payable to prumissorynoto 

I . t'ff Pl' for £150 be· e p am 1. ea-non assumpsIt. cause sh~ 

At the trial before Ritchie J., at the last Ol~arlotte circuit, thougdhtba dthe. 
cease ro er 

was proved that a few days before the note was given, (whose proper· 
ty she inherit. 

Ihn M' Carroll, a brother of the female defendant, had died ed) would have 

t . at T. 7 d th hI' t'ff ( h h' left the plaintiff tes ate m jJ,. <101m, an at t e p am 1 w 0 was IS as much if he 

usin) had attended him during his illness, and after his :~:m:~e:'lict 
lath had brought his body to Maguadavic, where he had for the plaintiff 

d d h h'" I' 1 11 n II I f for £20 was set side ,an were IS sister Ived. JOltib If' ...,arl'o e t aside, though 

h f b £ h· h d d d thero was evi· 'operty to t e amount 0 a out 3,000, w lC escen e dence that tho 

his sister, the female defendant. Immediately after his ~~~e0:!tr;ed 
lath she sent for the plaintiff and offered him her note for about that, 

. amount, thlS 
200, saying that he was entitled to it, and that If hoI' brother debt being 

,d settled his affairs, she knew he would have left the plain. ~~e ~~~tsi~~ra. 
r more. The plaintiff said he did not want as much as tionofthenote. 

200, and the note in question was then given. It was also 
oved that the plaintiff had been assisting Jolm 111£' Car1'oll 
his business for about four months before his death, and 
at his services were worth about £25. The female defen-
nt was called on the defence, and denied all knowledge of 
e note, and said that the plaintiff told her the paper she 
1S signing was an order to get a monument for her brother. 
The learned Judge told the jury that if the note was given 
a mere gratuity, it would be void for want of considera· 
ill; but if there was any consideration, the plaintiff was 
titled to recover to that extent. Verdict for the plaintiff 
damages £20. . 
In Michaelmas term last J. A. Street, Q. C., (pursuant to 
Lve reserved) obtained a rule nisi for entering a nonsuit, 
the ground that the note, being a mere gift, was void for 

Lnt of consideration. Story on Prom. Notes, § 184, and 
olliday v • .Atkinson (a), were cited . 
.Allen now shewed cause, and said that although the note 

VOL. IV. H* 
(a) 6 B. t C.501. 

might 
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might not be sustainable as a gift, yet there was evidence 
of a partial consideration, and therefore a nonsuit could not 
be entered, but the verdict would stand for the amount 
proved to be due. Chitty on Bills, 7 ±. That whether there 
was any consideration or not, was a question of fact for the 
jury, and they having found in the affirmative, the verdict 
ought to stand. A moral obligation was a good consider· 
ation for a promise. Gibbs v. 1I1ciTill (0); Lee v. lJlugger. 
id'Jc (b). 

J. A. Sfrcet, Q. C., cOlltr((, was not heard. 
CARTER, C. J. There is no evidence that the debt from 

the deceased to the plaintiff, formed part of the consideration 
for the note; on the contrary, it is clearly proved that it 
was a mere gift. 

N. PARKER, M. R. If there had been any, conflict of evi
dence as to whether there was a consideration or not, I 
should not have been disposed to interfere with the verdict; 
but I think the plaintiff's own evidence shews that the note 
was a gift. 

PARKER, J. There is an entire want of evidence to shew 
that the note was given for the debt. 

WILMOT, J. I am of the same opinion. 
RITCIDE, J. If I had been pressed at the trial, I should 

have ordered a nonsuit, as I had no doubt in the case. I 
was in hopes that as the jury had given a verdict for such a 
small amount, the defendants would have allowed the matter 
to rest, and thus settle all disputes; but as they have not 
done so, I am bound to agree with the rest of the Court that 
there is no evidence of consideration to support the verdict. 

Rule absolute for a nonsuit. 

(a) 3 Taunt. 311. (b) 5 Taunt. 36. 
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FERGUSON against sA. VOY and OTHERS. 

T RESPASS for taking the plaintiff's wheat and hay; In trespass for 

b h . -';" C'I B W taking hay and roug t agaInst fJust~man oavoy,. . . Weldon, Ed. grain, it was 

ward Govereau Charles Basque Isaiah Basque and Oliver proved that ~he , , , land on whIch 
Basque. Plea-not guilty: with a notice of defence, justi- tlhey grew be-

• • . onged to the 
fymg the takIng by the defendant Weldon, as the SherIff of plaintiff's 

th t f Gl t d .. lIlJ' h l father, wbo, e coun y 0 ouces er, un er an executIOn agamst JJ tC ae four years be-

Ferguson at the suit of Justinian Savoy, and that the other ~"::et~teut;i~~ 
.defendants were acting in his aid. the ~l~intiff on 

condItIOn that 
At the trial before Carter, C. J., at the last Gloucester he should sup-

. . hl"ff d h lId h h . port his father CirCUIt, t e p amtl prove t at t Ie an were t e gram and family; 

and hay were cut belonged to his father, Miclwel Ferguson, !~~~i~::l~~her 
who being sick and unable to work the farm gave it up to li,eontheland, 

, 'but that the 
him about four years before the trial, on condition that he phintitftook 

• • the manage-
was to support hiS father and take care of the family; that ment of the 

the plaintiff had since had the management of the farm, and ~~:,mg~~tnso!~d 
that he purchased the seed from which the wheat was raised, ~:Idth~h~~a~h~ 
and paid for reaping it and cutting the grass. The plaintiff'R jury 'wc~e pro-

I. .• perly dIrected 
father hved With him on the farm, but was proved to have that thisconsti-

been insane for about three years before the trial. The !~~~:,.~e~~:cy 
wheat was taken out of the barn by the defendants Clw1"les plainti~ ther 

pOE seSSIOn 0 

Basque and Isaial~ Basque, who said it was seized under an the crops. 
. . M" l D l' f 0 In trcspass executIOn agaInst '/,CtLae.L' ergu80n at t lC SUIt 0 oavoy. against '"YCrIll 

Tho hay was taken by the defendant Savoy from another ~~~~n~n;~o~f 
Part of the farm on the opposite side of the Tracadie river tho land with a 

, common pur-
and he said he intended to take everything. The defence pose they are 

• jointly liable, 
opened was, that the property belonged to .BItelwel Ferguson, though the acts 

d h 't k b h' t d . of trespass are an t at I was ta en y IS consen un er an executIOn separate, aud 

against him at the suit of Savoy; but no judgment or exe_ aredi~ffiommittted 
on cren 

cution was proved. The learned Judge directed an acqllit. parts of the 

tal of the defendants Weldon and Govereau, and left it to land. 

the jury to say whether the other defendants were jointly 
concerned in taking the wheat and hay, and if they were, 
whether it was the property of the plaintiff or his father; 
telling them .that if Michael Ferguson transferred the pro-
-coeds of the farm to the plaintiff in consideration of his sup-

porting 
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porting the family, that wouIU create a tenan~y betwe~n 
them which would vest the right to the crops III the plam-, . 
tiff. But if they were not satisfied of this, the property m 
the land and the proceeds would reruain in Michael Ferguson, 
and be in his possession at the time of the taking, and in 
that case the plaintiff could not recover. The jury gave a 
verdict for the plaintiff against the defendants Savoy, and 
Chw·le.s anc11miah Basque, for £16 damages. 

A rule nisi for a new trial having been granted on the 
grounds of misdirection, and that the verdict was against 
evidence, 

J. A. Street, Q. C., now shewed cause, and contended that 
the questions of the plaintiff's possession and the joint tres
pass were both properly left to the jury, and that the evi
dence of pos,.;eo;sion alone was sufficient to sustain the ver
dict against parties who shewed no right. 

Johnson, Q. C., contra. The agreement between the 
plaintiff and his father was for an interest in land, which 
not being in writing, was void by the statute of frauds_ 
[RITCHIE, J. Arc you not attempting to set up the ;'us tertii, 
which a wrong.eloer cannot do? (aJ] There was no actual 
posseo;sion in the plaintiff. The title was in his father, who 
occupied th9 lanel, and the plaintiff was absent when the 
property was taken. [CARTER, C. J. He proved that he 
paid for the seed, and for cutting the hay and grain.] He 
did nothing to reduce it into possession after it was severed 
from the lanel, and became a chatteI. The right to the crop 
was in the owner of the land. [CARTER, C. J. Not if there 
was a tenancy.] There was no tenancy: the verdict is 
against evidence on that ground. [CARTER, C. J. If you 
had shewn a judgment and execution against Michael Fer. 
guson there would have been some difficult points in the 
case.] There was no evidence of a joint trespass. There 
is nothing to connect the Basque.s with taking the hay. The 
only evidence against one of the defendants is, his declara
tion that he took the property under an execution against 
Michael Ferguson: the whole admission must be taken to
gether. [PARKER, J. The jury might reject part of this 

(a) See LeBel '\". The Frederic/on Booln Company, alltc page 198. 
admission: 
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admission: it is constantly done.] The proof of the taking 
the hay by Savoy, was an abandonment of the trespass proved 
against Basque. Hedley v. Sutherland (a); Tait v. Harr~'s 
(b); Hitchen v. Teale ( c); Roper Y. Harper (d); l1[eloney v. 
Purdon (e). 

N .. PARKER, M. R. I see no ground for disturbing the 
verdict. There was prima facie evidence both of property 
and possession in the plaintiff, which the jury might belieye 
or not, and they have given credit to the plaintiff's evidence. 
As to the joint trespass, I think it is clear these defendant" 
were acting with a common purpose. 

PARKER, J. The plaintiff's prima facie case was quite 
unanswered. I have no doubt the defendants went to the 
land with a common purpose, thinking they had a right to 
take the property of Michael Ferguson. 

'WILMOT, J. I am of the same opinion. The defendants 
did not show a shadow of right to take the property. 

RITCHIE, J. I think the case was properly left to the jnry, 
and that no ground has been shown for disturbing the wr
dict. It is clear the defendants went with a common pur
pose of taking the property. 

CARTER, C. J. I am of the sarno opinion. 
Rule discharged (f). 

(a) 3 Esp. 202. (b) 1 M. oS- Rob. ~82. (c) 2 M. oS- Rob. 31. 
(d) 5 Scott, 250. (c) 3 Kerr, 515. 

(f) See Atkinson. v: McAuley, ante page 243. 

ATKINSON against ]\PAULEY and OTHERS. 

265 

1859. 

FERGUSO'! 
a [!ainst 
S.A.\-Ol". 

February 12th. 

H B. ROBINSON, on behalf of the defendants, moved QU<Erehw~e
ther t 0 ID-

• for a review of the taxation of costs in this case, on dorsement on 1\ 

h d h 'ff writ by the t e gronn t at too much had been allowed for the Shen 's Sheriff, of his 

fees on serving the writ f~es for.th~ ser-
• VIce of It, IS not 

The affidavit of McAuley one of the defendants stated conclusi.e of. 
, 'tho amount m 

that he had been served with the writ at Kingston, distant the taxation of 
only wts. 
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only three miles from the Court Honse, and that the other 
two defendants resided at Buctouche, seventeen miles dis· 
tant from the Court House, and were served with the writ 
there. This affidavit was read Lefore the clerk on the taxa
tion of costs, and it was contended that the Sherifl"s fees 
could not amount to more than seventeen shillings and nine 
pence, but he allowed the sum of £~ ~s. 9d.-being the 
amount of fees indorsed by the ;-;heriff on the writ, accord. 
ing to the direction of the rule of Court of 1I1ichaelmas 
term, 5 Wm. 4, (Allen's Rules :2~). 

Per Curia 1Il.-Y our affida \·it is not sufficient, even if the 
Court can interfere in such a case. The affidavit does not 
shew conclusively that the clerk was wrong ill allowing the 
amount. 

Rule refused. 

SMITH against SaXEA-.. 

Where the A L. P .AL~fER moved, on a former day, to set aside 
~~~,;;!r~~~i~'r- • the ju(lgment and execution in this case for irregu. 
dent".l~y omit- laritv on several grounds' one of which was that no dam· 
te'] to msert the .; , , 
amount of da- a"'es or costs were mentioned in the judo'ment roll. A COI)Y 
mage,.; and CII:-:t.-: h b 
in the judgment of the roll on file was pl'oducccl, shewing blanks left where 
roll hut is,ued f h d d . 1 h ld cxc~ution for the amounts 0 t e amages an costs respectIve Y S OU 

the amount, the have been inserted. 
Court allowed 
the roll to be Smith opposed the motion, and obtained a rule nisi for 
amended nunc 
pro tunc; the defendant to shew cause why the judgment roll should 
thou .. h the de- d 1 1 . 
fend;nt (rely- not be amen et ly addmg the amounts of damages and 
ing.~~on) thhaed costs. It appeared by the affidavit of the plaintiff's attor· 
oml::;SlOll • 

;i~O:~~\I~~I'~~~ ney, ~hat he had accic:entally omitted to fill up the blanks at 
"g".ill~t the the hme he filed the Judgment roll; that the damages had 
l'lamtlff b d d . 
for seizing his een assesse an the costs taxed, and the Judgment duly 
i:~~~:~ut,::.er docketed on the 1st June 1857, and execution issued for the 

correct amount, un(ler which the defendant's property had 
been levied on and sold, and that he did not discover the 

omission 
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omission until January last, when he was led to examine 
the judgment roll in consequence of the defendant having 
brought an action of trespass against the plaintiff for selling 
property under the execution. 

A. L. Palme)" now shewed cause against the rule, and 
contended that if the amendment could be made, it must be 
done as of this term. 

But the Court (without hearing Smith) said that no injury 
had been done to the defendant by issuin~' the execution 
for a debt which he owed, and that the judgment roll should 
be amended nunc pro tunc. 

Rule accordingly; and the motion to set aside the judg
ment and execution refused. 

HAZEN against DRU)IMOXD. 

267 

1S')!). 

~~nTII 
against 
SONU. 

February 15th. 

D EBT on a bond given by the defendant to the plain- to;c'::'~o~o~~~
tiff and William Scovil, conditioned for payment of paymont of 

h I · 'ff d C1 'l' . h f 1 "PI moneytoAand £540 to t e p amtl an DCOV~ 'or elt er 0 t lem. ea B, or either of 

t Ii t them, cannot be 
-non es etc um. sued in the 

At the trial before Wilmot J. at the adJ'ourned St. John namo o.f onc of 
, , the obhgees, 

circuit, the plaintiff proved the execution of the bond, and a ~mless the other 

d· .. h' £'. L' h 18 dead. vcr lCt was gIven III IS lavor lOr t e amount. 
In JJ![ic7~aelma8 term last, A. R. Wetmore obtained a rule 

nisi for a new trial on the ground of misdirection, contend
ing that the action should have been brought in the name of 
the plaintiff and Scovil, or that proof should have been given 
of Scovil's death. 1 Ghit. Pl. 4. 

S. R. Thomson now shewed cause. For the purpose of 
this argument it must be assumed that Scovil is living; but 
by the words of the bond, the action may be brought in 
the name of either of the obligees. Withers v. Bircham (aJ. 
[N. PARKBR, M. R. Is not this one of those cases where the 
word "or" must be read as "and"? RITCHIE, J. Do the 

(0) 3 B. ~ C.251. 
words 
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words" or eithcr of them" express anything more than the 
legal effect of the covenant, that a payment to either of the 
obligees satisfies the bond '!] Where there is an express 
agreement, the parties must be governed by it. It is a 
joint and several bond. 

'rhe Court (a) (without hearing Wetmore) said that the 
case was too clear for argument, and that the verdict must 
be set aside. 

Rule absolute. 

(n) Cnrler, C. J., was at the lYis, Pr;u .. Sittings; Pa,ker, J. being connected with 
tho plaintiff took no part in the case; and lVilmot, J. was absont. 

END OF HILARY TERM. 
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EASTER TERM, 

IN THE TWENTY-SECOND YEAR OF THE REIGN OF VICTORIA. 

-------~.~.~-------

Ex PARTE GEROW. April 13th. 

A JUDGE'S order was granted in JJIal'ch last on the An application 
application of George Gerow, calling 011 the Tru::;tees f~"rC~lll:;~t,~~aT! 

of Schools for the Pari"h of HUIII l)stcad to "hew cause at this "l"c'l"'llllbcnt, d 
.1 s JOU I. C run. e 

term why a certiorari shoulll not is~ne, to remove into this pn'lIlptiy. 
WllCl C :t party 

Court a rate or assessment made under the Act relating to had n~tice of 
Parish Schools (a), and all the proceedings on which the ~;: ~~:~::r;;,~~,t 
same was founded. The affidavit of GerolV on which the and hi' proper-

( t v was ::;:1)1(1 un~ 

order was granted, stated that about the 14th Decem/xl' last, deT CX,","ution 
fur nOD-I1:lY-

the collector of taxes demanded from him the sum of £1 12s. Ulent eariy in 
7d Ii I I t d h· t . th P . h Ffbr"ar~. an . or a sc 100 ax assesse upon IS proper yIn e ans application 
of Hampstead; that never having heard of any meeting of ~~~',I,l:;~enu for 
the inhabitants of the Parish called to determine upon an a "rllOrnr; to 

remO\~c the pro-
assessment, he refused to pay the rate, and in the early part cecLiin~; was 
f P b I 1 . ld d . refu,ctl, though o 1!e ruary ast 11S property was so un er an executIOn the aSSWUlcnt 

for the amount. The affidavit shewed that the Parish had ~~~~ar~"~:;o im

not been properly divided into School districts before the I''''periy made. 

assessment was made. 
A. R. Wetmore now shewed cause, and objected that the 

application should have been made in Hilary term. 

YOLo IV. I* 
(4) 21 Viet. t. 9 s. 
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S. R. Thomson contra, said that it was not necessary to 
apply at tho first term aftor the party had notice of the 
assessment. 

But the Court (a) said, that as the granting a certiorari 
was discretionary, it ought to appear that the application was 
made within a reasonable time. That by analogy to the law 
relating to County rates, which required an appeal to be 
made at the next ~essions after the assessment, tLis appli
cation should have been made in Hilary term; and that 
having allowed his property to be sold, and a term to elapse 
without taking any proceedings, the applicant was now too 
latc, though if the application had been made in proper time, 
the assessment would have been set aside. That where 
there had been so much delay, the certio},({J'i ought not to 
be granted, unless the law imperatively required it. 

Rule discharged. 

(a) Carter, C. J., was absent during the whole of this term, in consequence of illness. 

ALLISO~ against The PRESIDENT, &c. of Tho CEX-
·TRAL BANK. • 

The holder of a THIS was an action brought to recover the amount of 
Bank note pay- l' 

ablo to bearer, several BanK notes Issued by the defendants, payable 
may ~aintain to bearer on demand 
an actIOn there- < • 

on for non-pay- At the trial before Ritchie J. at the last St. John circuit ment, though , 
he has no bene- it appeared that Fairbanks & Co., of Halifax, were the own-
~~~a~~~:;~~~ in ers of the notes, and sent them to the plaintiff, as their agent, 
:;I:e i~:'::'te~ to demand payment, and that he had no interest in them. 
thhe owner for .A. verdict was found for the plaintiff-leave having been t e purpose of 
demanding reserved to the defellllants to move to enter a nonsuit on the 
payment. ground that the plaintiff, Leing a mere agent, could not sue: 

accordingly a rule nisi having been granted for that pur
pose in Hilary term, 

J. .A. Street, Q. C., now shewed cause. It is not necessary 
that the plaintiff should have the beneficial interest in the 

notes: 
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notes: it'is sufficient that he is the holder. By the Revised 1859. 
Statutes, Gap. 116, § :l, a promissory note payable to order 

. . bl' h ALLISON or bearer, IS assIgna e III t e same manner as an inland bill Qgainot 

of exchange "and the payee indorsee or holder thereof The PRESIDENT, 
, " &c. OF THE 

" may maintain an action thereon in his own name." . A note CEXTRALBANK. 

payable to bearer is the same as an indorsed note, and any 
bona fide holder may sue upon it. Grant v. Vaughan (aJ. 
It is transferred by mere delivery; Story on Notes, § 116; 
and in order to defeat the right of the holder to recover, it 
must be shewn that he obtained it fraudulently. In Bessy 

, v. Stephens, reported in The Times of the 13th January 1858, 
Flowers was the owner of a bill of exchange, and not wish
ing to bring an action in his own name, indorsed the bill in 
blank to the plaintiff as his agent: it was held that though 
the action was in substance Flowers', yet that the plaintiff 
had a sufficient interest in the bill to maintain the action. 
If the plaintiff was only an agent, he appeared as the prin
cipal, because the principal was unknown to the defendants, 
and therefore he had a right to sue in his own name. Story 
on Agency, § 394; Short v. Spackman (b). 

A. R. Wetmore contra. I admit that an agent may bring 
an action in his own name, an (1 that prima facie the holder 
of a promissory note payable to bearer, may sue upon it; 
but it may be shewn that he obtained it by fraud, and con
sequently, that he has no legal interest in it. Solomolls v. 
The Banle of England ( c). If this can be :,;hewn in case of 
fraud, why can it not be shewn in any other case? [RITCHIE, 

J. Was not the plaintiff the legal holder of the notes to 
demand payment? PARKER, J. Can the defendants say that 
he had no interest in the notes ?] P}-ima facie he had a 
right to recover, but it was competent for the defendants to 
shew that he had no right, and they did shew it by his own 
declaration that he was a mere agent, and had no interest in 
tho not~s. An agent who makes a contract, but who has no 
beneficial interest in the transaction, cannot support an 
action thereon. 1 Ohit. Pl. 7; Story on Agency, § 391. He 
also cited Olerk v. Pigott (d); Adams v. Oakes (e); De 
LaUhaumette v. The Bank of England (f). 

(a) 3 Burr. 1516. 
(d) 12 Mod. 193. 

(b) 2 B. <t Ad. 962. 
(c) 6 c\ <t P. 70. 

(c) 13 East, 135. 
(f) 9 B. <t C. 208. 

N. 
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1859. N. PARKER, M. R. I entertain no doubt in this case. It 
is admitted that prima facie the plaintiff is entitled to recover 

~~~:!~; the amount of tho notes; but the defendants rely on the fact 
The PIU;SlIH;XT, that the plaintiff has shewn that the notes were sent to him 

&c. OF TilE 

CENTRAL BANK. as a mere agent to collect, and that he had no interest in 
them, and they contend therefore that he cannot recover, 
and that the case stands on the same footing as if the plain
tiff had stolen the notes. Now the plaintiff's whole admis
sion must be taken together, and it shows that though the 
plaintiff had no beneficial interest in the notes, he had the 
right to the possc:.;:'\ion of them to receive the money, and 
that is enough to enable him to maintain the action. It 
would be dangerous to allow a Bank to set up such a defence 
as this. 

PARKER, J. I have not the slightest doubt about the cor
l'ectness of tho verdict. A Bank makes no personal contract 
with any person by its notes, and any lawful holder of a 
note who presents it for payment, has a right to receive tho 
money, There is no analogy between this case and the case 
of a stolen note: there the Bank is setting up the right of 
a third party; but here the defendants do not pretend that 
they are defending by the authority of Fairbanks & Co. 

WILMOT, J. I am of the same opinion. It cannot be dis
puted that the plaintiff is the lawful holder of the notes. 

RITCHIE, J. If this defence could prevail, it would be a 
dangerous doctrine in the lex mercatoria, and would hamper 
exceedingly the law relating to bills of exchange, which, 
when payable to bearer, or indorsed in blank, are transfer
able by mere delivery, and may be sued upon by any person 
who has the lawful possession of them. The principle is 
much stronger in the case of Bank notes, which are intended 
to be circulated as money. I think that where the bona fide 
holder of a Bank note presents it for payment, the Bank is 
bound to pay it., whether he has a beneficial interJ3st in it 
or not, and if payment is refused, he can bring an action. 

Rule discharged. 
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1859. 

Ex PARTE ESTABROOKS. April 16/h. 

GEORGE E. ESTABROOKS was charged before the A being cbarg-
,. • ed as the rcput

General SessIOns of the County of Sunbury III Janu- ed father of & 

ary 1858, as being the reputed father of a bastard child of ~tSi~{~C~!~ of 

which Elmim Rathburn was then pregnant: he appeared then pregnant, 
• " appeared at the 

and demed the charge, and Rathburn havmg been sworn, It .!.anuary t'es-

dt h J . h h d'd d slOnsamlde_ appeare 0 t e ustlces t at s e I not un erstand the nied the 

nature of an oath and could not answer the simplest ques- ~~~~~e~s~ :i~~ 
tions, the case was thereupon dismissed, and it was ordered ness,. but it up-

" pearlng to tho 
that the recogmzance entered lllto by Estabrooks to appear 8e8si~ns that 

d b 'd h d f h S' h ld b d' 1 .1 sho dill not un-an a let e or er 0 t e essIOns s ou e ISC largeu. derstaml tho 

In :lJIarck following, after the birth of the child, Estabrooks ~~:~~~~! ~~so 
was again arrested and entered into recoO'nizance to appear was ~ismi,-;~,l, 

b and .... L s sureties 
at the last June Sessions to answer the same charge. He discharged. 

• . After the birth 
appeared and pleaded the former acqUIttal; but the J ustrce~ of tho child, .1 

overruled the plea, and, after hearing the evidence of Elmira :h~r~~~i~cfOI'O 
RatMurn, made an order of affiliation and maintenance. a subsequent 

S{'ssion~ with 
A rule nisi for a certiorari having been granted to remove being the fa-

I d·· h' (' ther, and ple.u!-t 10 procee mgs Into t IS Jourt, ed aulrr};"" ac-

S. R. Thomson shewed cause in lJIiclwelmas term last. quit: Held,
(Parker, J., du-

Re contended that the Sessions had no power to make any hi/antr, and . 
. . Rltchu, J., du; ... 

order untIl the chIld was born and became chargeable, and ,,,,,1/'1,1,), that 
. . Ji. . the January 

therefore the proceedmgs III anual'Y were coram non J u,.. i'e"ions had 

dice, and did not prevent the Sessions from adjudicating ~~:~~e:oAt;as 
after the child was born. 1 Rev. Stat., Cap. 57, § ± and 9. the father or 

• not, though 
If the defendant could not have been lawfully convICted at they could not 

the January Sessions-as he clearly could not, the child not ::;.al~~i:~t~o~r~~~ 
being born-the plea of auter"ois acquit was no bar to the the child was 

J ' born, and tbat 
second prosecution. Arch. Crim. Pl. 88. having acquit-

• ted him of the 
Allen, contra, contended that though the SeSSIOns had no charge, he 

t I h t "d t k could not a"ain power 0, compe t e woman 0 gIve eVI ence, or 0 rna -e an be tried for- tho 

order of maintenance before the birth of the child, they had sam;Ie~!~~e~er 
jurisdiction to hear the -case; and if the woman appeared, Ritchie, J., that 

• (. \ until the birth 
and they went mto ,the- -investigation and acquitted the of tho child, the 

defendant., that was coticiusive, and he could not be tried ~~~;~~n~ \a;:o 
evidence or 

m&ke Bny adjUdiCBtioD; and that tho order of the Jmwary Sessions disehargmg A, was void, and 
could Dot be plowed u.s an answo~ to the charge made &gainst him after the birth of ~he cbild. 

agam 
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again for the same charge. The defendant did all that the 
law required of him: he appeared and traversed the charge, 
and the Court discharged him. They could determine 
whether he was the father, as well before the birth of the 
child as after. If they had postponed the case till a future 
time, and compelled the defendant to renew his recognizance, 
a~ they might have done hy the 8th section of the act, the 
case would have been different. The question was, whether 
he had been already tried for this offence. 

Our. adv. vult. 

The Judges differing in opinion, now delivered their 
judgment.,; as follows :-

RITCHIE, J. As I understand this case, a complaint was 
ma(le before a magistrate, that an unmarried woman was 
likely to be deliyered of a bastard child, and that Ge01'ye E. 
Estabrooks, the applicant for the certiorari, was charged 
therewith, and entered into recognizance to appear at the 
next :-;essions to abide the order; at which Sessions he and 
the woman appeared, she not having been delivered. The 
Justices in Sessions examined the woman, and finding she 
did not understand the nature of an oath, discharged the 
defendant. The woman haying been subsequently delivered, 
and the defendant chargd with being the father, the Ses
sions proceeded to hear and determine the matter, and being 
satisfied he was the father, made the order of affiliation. To 
get these last proceedings quashed, is the object of the pre
sent application; it being urged that the Sessions having 
adjudicated on the matter before the child was born, and 
discharged the defendant, it was res adjudicata, and there
fore in the subsequent hearing after the child was born, 
they acted without jurisdiction. I cannot assent to this. I 
think all proceedings anterior to the birth of the child are 
simply preliminary; that the Sessions have no right to hear 
any evidence, or make any :,tdjudication as to who is the 
father of an unborn child. I think they have no power to 
convict, neither can they acquit. They may neglect or refuse 
to require a person charged to renew his recognizance, but 
such neglect or refusal cannot relieve the party, if an ille
gitimate child is subsequently born, chargeable to any parish, 

and 
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1859. and on complaint made and hearing duly had, the Sessions 
shall be satisfied the person so charged is the father, and 

Ex Parte 
they make the order directed by the ~tatute, any more than ESTAIluoOKS. 

the neglect or refusal of a magistrate to commit or take bail 
from a party charged before him with a crime which he has 
no authority to try, but merely to receive the preliminary 
charge, will amount to an acquittal of such offence. The 
act is, no doubt, obscurely worded, but an examination of its 
different provisions will, I think, make this apparent. 

By § 1, we have the examination of the woman, that she 
lws been, or is likely to be delivered of a bastard child. 
Section 2 gives the Justice authority to commit to gaol, un
less the party charged give security to indemnify the parish, 
(this applies, I think, to the first case, of the woman having 
been delivered) or enter into recognizance to appear at the 
Sessions and abide the order, &c. (This applies to either 
case). Section 3 provides for discharge of the party in cer· 
tain cases. Section 4 is for the protection of the woman 
previous to delivery; and enacts that" no J u13tice shall send 
"for any woman until one month after she is delivered, to 
" take such examination, or to compel her to answer any 
" questions relating to her pregnancy, before she is deliv
" ered." Section 5. "If the person appear according to his 
" recognizance, and do not deny or traverse the charge, the 
" Sessions shall make an order of filiation and maintenance. 
" (L)." What charge? Not that of having got the woman 
with child, but of being the father of a bastard child; for the 
next section (the 6th) enacts that" If the person appear and 
" traverse the charge, the Sessions shall hear the evidence, 
" and if satisfied the person is the father of the child, they 
" shall make such order as to them may seem just." How 
can a man be the father of a child that is not, and never was 
in existence? Rex v. DeBrouquens(a), shews that the child 
must be born alive; that a bastard is a child born alive out 
of lawful matrimony. Can the Sessions make an order of 
filiation and maintenance till the child is born? Clearly not. 
And yet section 5, which has been referred to, by itself, 
without reference to the form, would seem to· imply this. 

(a) 14. EWlt, 277. 
But 
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But what does furlll (L) therein meutioned say'! "That..d. 
" B. having appeared and denied the charge, and the Justi
"ces having found the said ..d. B. guilty," (of what? Of 
heing "the father of the chilcl,"-section 6) " we do adjudge 
" that the said A. B. is the reputed father of the bastard 
" child of which C. D. was delivered, and that he is charge
" aule," &c. Where in the act is there any other adjudication 
pruvided for hut this? I can find none. In section 3, which 
proviues that if the woman marry, or die before she is deliv
ered, or shall miscarry, or was not pregnant at the time of 
examination, (that is the first examination before the magis
trate) he shall be forthwith discharged: clearly referring to 
a period anterior to any order being made. And the 4th 
section, which protects the female from public exposure 
before the birth, shews, I think, that the Legislature could 
hardly have contemplated that she might be exposed by 
other evidence in a public trial, which a variety of subse
quent events, such as her marriage or death before delivery, 
miscarriage or non-pregnancy might render wholly unneces
sary. N either that the man should, on the one hand, be con
victed when he was prevented from availing himself of the 
best testimony-that of the woman-if she chose to refuse, 
nor, on the other hand, that he should be acquitted and the 
parish made to bear the burthen of his lust, when there was 
no means of compelling the examination of the woman, and 
of thereby offering certainly the best evidence of which the 
nature of the case admited. And what might be the very 
singular and rather unpleasant consequences of a trial and 
adjudication before the birth? The Sessions, while the child 
is yet unborn, proceed to investigate, hear, and determine 
the matter on the best evidence they can get, the woman 
perhaps, refusing to say a word, or even, perhaps, denying 
her pregnancy. They, however, adjudge A. B. the reputed 
father of a bastard child, not of which C. D. was delivered, 
but of which C. D. may be delivered; that is, they adjudge 
that if C. D. is delivered, and the child, when born, is alive 
and is a bastard, then A. B. will be the father; for the adju
dication under such circumstances, can certainly amount to 
no more than this. Now this hypothetical mode of adjudi-

cation, 
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cation, which strikes my mind as a great legal novelty, cer· 
tainly seems to me opposed alike to the spirit, policy, and 
letter of the act. Let us see some of the consequences that 
might follow:-O. D. marries E. F. the day after this 
judgment, and a month after is delivered of a child. The 
law says, instead of its being a bastard child, and A. B. the 
father, it is not only legitimate, but E. F., not A. B., is the 
father, and in the eye of the law, as perhaps in fact, really is 
the father of the child. Or, what would be still more unplea. 
sant, if subsequently, the woman should turn out not to have 
been pregnant at all-a contingency considered neither im· 
possible nor improbable by the act-would not the record 
of the decision of the Sessions present itself in a somewhat 
curious antagonism to the real facts of the case, shewing, if 
nothing else, that, to use a familiar expression, the Court 
had rather jumped before coming to the stile? But section 9 
says distinctly no such order, that is, form (L), which I have 
shewn by its own express words is the adjudication, shall 
be made until after the child becomes chargeable, which 
certainly cannot be while it is in it" mother's womb. 

The jurisdiction of the Sessions and its course of procedure 
seems to me very plain. If the t:hild i" not born before the 
next Sessions at which the party is under recognizance to 
appear, the time not Laving arrived when the Sessions have 
authority to hear or adjudicate, they should fall back on sec· 
tion 8, which says, "The consideration of, or making such 
" order, may be postponed from time to time upon sufficient 
" reasons, and the person shall renew his recognizance!' In 
this case the non.delivery of the woman, or if delivered, her 
want of instruction in the nature of an oath, would be very 
good grounds for postponing the consideration of the matter; 
but if they do not,choose to postpone, or to require a renewal 
of the party's recognizance, but discharge him; how can 
such discharge by parties having at that time no authority 
to hear, try, or adjudicate the matter, be subsequently pleaded 
(after the birth of the child, when the offence is perfect, 
and the period only for the first time arrived when the Court 
could adjudicate) as an acquittal? If the Sessions did, before 
the birth of the child, hear and determine the matter, whether 

VOL. IV. J* they 
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they acquitted or convicted, the proceedings would be alike 
coram non Judice, and void, and could afford no answer to a 
char ere made and tried when the Court had for the first time 

b 

jurisdiction to hear, determine, and adjudicate it. Buppose 
after this, so called, acquittal, the woman had moved into 
another county, been delivered of the child, and wholly un
able to support it, would not a magistrate be justified on ap
plication of an overseer of the poor, in sending for the woman 
and compelling her to say who the father was? And could 
the defendant, being charged, plead autrefois acquit, 
and :-;ustain that defence by proceedings such as those that 
took place here? I think not. I am of opinion therefore 
that the cc)'tiomri should not go. 

WILMOT, J. I am of opinion that the certiorari should be 
granted, as according to my reading of the act of Assembly 
under which those proceedings were had, the applicant was 
illegally convicted before the Sessions in Sunbury in June. 

Sometime prior to the January Sessions of 1858, Esta
OJ'ooks was arrested under a charge made by one Rathburn, 
of having gotten her with child, and thereupon entered into 
recognizance according to law, to appear at the next Sessions 
and abide the order. The condition of the recognizance, as 
prescribed in the form appended to the act, is to appear "to 
" answer a charge against him of being the reputed father 
"of a bastard child, likely to become chargeable," &c. At 
the following Sessions in JWI/{(l)'y 1858, Estabrooks appeared 
according to his recognizance, and traversed the charge, and 
Rathburn was thereupon called and sworn. Now, what was 
the position of the case at that time? A charge made
according to the form which must be taken as if incorporated 
in the enacting part of the law-of being the reputed father 
of a bastard child, likely to become chargeable; a traverse 
of that charge; the accuser sworn; and a competent tribunal 
to try. It was open to the Sessions either to convict or 
acquit Establ'Ooks, or to postpone the hearing and have the 
recognizance renewed; but it appears from the entry in the 
minutes of Sessions, that" the said Elmira Rathburn being 
"called and sworn, and it appearing to the Court that she 
" does not understand the nature of au oath and cannot , 

" understand 
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"11nderstand or answer the simplest question, the case was 
II dismissed as the unanimous opinion of this Bench," and 
Estcibrooks and his sureties discharged from their recogni
zance. Now, I am of opinion that the Sessions had the 
power thus to dispose of the case, and also that they exer
cised that power properly. Here was a man charged with 
that which could only be proved by a witness who knew 
Bothing of the nature of an oath, and yet upon whose oath 
alone he was brought before the Court; and further, a wit
ness who was so imbecile as not to understand, or be able to 
answer the simplest question, and therefore whose testimony 
could not have led to the conviction of Estabrooks. I will 
not say that the Sessions might not have postponed the hear
ing and required Estab1'ooks to renew his recognizance, in 
order that, if possible, Rathburn might be instructed as to 
the nature of an oath, and educated to the humble intelli
gence of understanding and answering the simplest ques
tions; but I will say that, in my opinion, they acted with a 
proper discretion in not doing so. Then, as the case agaillst 
Estabrooks was dismissed, the question now arises, could he 
be afterwards charged with and convicted of being the father 
of the child, of which Rathbll~'n was afterwards ddivered. 
It is contended that as no order of filiation could be made 
until after the child was born and became chargeable, there
fore there could be no adjudication until that event. In 
common parlance we would agree that a bastard child could 
not be such until it was born, and that no man could be 
called the father of a child before it was born; but it is quite 
within the limited omnipotence of the Legislature to attach 
other significations to those terms (as they have done) and to 
make a man answerable to the charge of" being the reputed 
" father of a bastard child, likely to become chargeable to 
" some parish," before it is born. Lord Ellenbol'ough in The 
King v. DeBrouque1l8 (a), has said, "In order to come under 
" the denomination of a bastard, must not the child be born 
" alive?" By section 6 of the chapter on Bastardy, (b), "If 
"the person appear and traverse the charge, the Sessions 
lJ 81~all hear the evidence, and if satisfied the person is the 

(a) 14 Easl, 270. (6) 1 Rev. SIal. 137. 
" father 
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" father of the child, they shall make such order as to th~m 
" shall seem just." Which clearly implies that if they are not 
satisfied the person is the father, they may make such order 
as to them may seem just. In the case before us, they were 
not satisfied, for the best of reasons-no proof and no means 
of obtaining it-and they dismissed the case. I cannot say 
that this was coram non jllclice. Had sufficient proof been 
adduced in January 1858, to satisfy the Sessions that 
Estabrooks was guilty, they should have so entered tile. 
conviction, adjudged him to be the reputed father, taken his 
recognizance to appear at the next General Sessions, and, 
if the child had become chargeable in the meantime, they 
should have then made the order of affiliation, as prescribed 
by the act. (See the repealed act, 2 Vict. c. 42, § 3 and 4.) 

In case of plea of autrefois acquit to an indictment, the 
principle is well established, that unless the first indictment 
was such, that the prisoner might have been convicted upon 
it on proof of the facts contained in the second indictment, 
an acquittal on the first can be no bar to the second. Hawk. 
P. C. c. 35, § 3, Foster's C. L. 361, Vande1'comb's case (a). 
The Legislature having made a man liable to the charge of 
being the father of a bastard child before it is born, and as 
the same facts would be necessary to establish the paternity 
aftm' the birth as before, I do not see how the Sessions could 
legally arraign Estabrooks on a charge of being the father 
of the child after it was born, when they had on a former 
occasion dismissed the charge of his being the reputed father 
of that identical child, bejm'e it was born. 

PARKER, J., said that he had not been able to make up 
his mind entirely on this case, but had been rather disposed 
to agree in the view taken by his learned brother, Mr. J us
tice Ritchie. As, however, the majority of the Court were 
agreed in opinion that the certiora1'i should be granted, he 
did not wish to be considered dissentient. 

N. PARKER, M. R. This was an application for a certiorari 
to remove proceedings from the Court of General Sessions 
for the county of Sunbury, held in June last, when an order 
of filiation was made against George E. Estabrooks for the 

(a) 2 Leach, 708. 

support 
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support of a bastard child of ,,-hich one Elmira Rathburn 
had been delivered, and which was alleged likely to be 
chargeable to the parish of JJ1augerville in the said county. 
It appears by the affidavits, that at the preceding Jamwl'y 
Sessions, the applicant, Estabrooks, appeared under recog
nizance to answer the same charge; that Elmira Rathburn 
was called and sworn; but that as it appeare,l to the Justices 
she did not understand the nature of an oath, and could not 
understand or answer the simplest question the case was dis
missed, and the recognizances of Estabrooks an<l his sureties 
discharge,l. After this, and after the birth of the child, Esta
brooks was arrested and bound over to appear at the June 
Sessions, and the order of filiation was made. From these 
facts, which are not disputed, it appears that the charges Ot' 

offences for which Estabrooks was tried at the JaJIIU/i'!J and 
June Sessions are identical; that is, of being the father of 
the child with which Elmira Rathburn was pregnant in 
January, and of which she had been delivereu previous to 
June. The Justices at the January Ses:-:ions did not post
pone the case and respite the recognizances, but decided 
the case and acquitted the party charged. The case of Rex 
v. Tenant (a), seems to settle this point: see also Pridgeon'S 
case (b). Previous to the January Sessions, Estal)rooks must 
have been brought before a Justice, under tlw 1 Rev. Stutl/teB, 
Gap. 57, § 1, charged with being the father of a child of 
which Elmira Rathburn was then likely to be delivered. 
Upon that, he entered into recognizance, (I), by which he 
was bound to appear personally at the next Sessions, to 
" answer a charge against him of being the reputed father 
" of a bastard child, likely to become chargeable to some 
" parish in said county." In fulfilment of this recognizance, 
he did appear at the Jannary Sessions and traversed the 
charge (of being the reputed father of the child). The wo
man also appeared to support it, and the defendant retained 
counKel, who appeared in his defence. The matter came on 
to be heard, and under the 6th section, the Sessions went 
into evidence; the woman was sworn and examined, and 
the Sessions dismissed the case, on motion of the defendant's 

(a) 2 StTa. 716; 2 Ld. Raym. 1423. (b) Cro. CaT. 341, 350. 
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counsel, and discharged the recognizances. If then the case 
cuulll l'r law lIe heard, as I tllink clearly it might, this surely 
amnunt~ to an aC(luitt:t1 of },:,tulil'onl;s on the charge of being 
the reputccl father of the child with whidl Elmil'a Rathburn 
,,'as then pregnant. It if> trw', that by section 9, the ;';c~, 
sions in ,]U){Ilrll'!/, Lefore tIle hirth of the child, could nnt 
ll:lvn made an o!'tlcl' of filiation, Lnt 1,y I"cctiol1 8 thpy could 
have postponed the making of any r;nch order and had the 
rccognizanccs rene\\'c(l. By I"c'dion (i, ha,1 they been sati~
fic,1 E,tulij'()"l;s wa,.; the father of the child, they were not 
]"lllnu tn makc a final "nkr, but they coul(1 have made such 
ortler as ;:cc'mell to them .iu,.;t: ,1<JuIJtk:-;,.., l,y postponing a 
final a(ljullication, amI c1ircdillg' the, kfellllant to enter into 
ne\\' rec, I,~!,'llizmj('e. The ,/" 1/1((( I'!J 8, ,,,,,ion,.; then, in my 
opinion, ckarl), h;[(1 jurisdidioll to try the dIarge against 
E,/u/n'""ks of I 'cing' the filther of the child, and at'quitted 
him of that charge', That the ~cs:-:ioll3 harl the right to 
aC/luit, if not !"'uilty. though not l,():-;iti,-cly :-:0 exprcf':-;cd, is 
as c1t~arly a matter of nec(''';'';:lry implication, as the making 
tlw ordn' of affiliation is positively cxprcsf;ed. The June 
Scs:siolls tried the yery same charge against him. If he 
,ycrc not the father of' the chil.I during' the pregnancy, he 
could not Ill' so aftcr the I,irth. The offenee which he had 
committed (if committed at all) ,,,as previous to his trial in 
JWlUar!/, and ,,-as the same offence for which he was tried 
in JUlie, and llayinp: hecn aC/luitted of this in J(Ul/W1'!/, it 
scems to me he could not be tried for it again in ,T'lltC. 

That what trl(,l;: place in J,IIUUI I'!/ was clearly a " hearing" 
ofthe case, i::l c\'ident from the case of The Queen v. Stampe1' 
(0). There notice had been g'iYcn to the defendant, by the 
on'rsccrs, of an applicatiull to the 8l'ssions for an order in 
bastardy, amI the application having Leen entered, was called 
on. The defendant appeared to resist tLe charge, but no one 
appeared to support the application. It was held notwith. 
standing that this amounted to a "hearing," and that the 
defendant was entitled to costs of resisting the application, as 
on a hearing. The Queen v. The Recorder of Exeter (b), is 
to the same effect. On the whole then, whatever critical 

(a) 4 Pa. 9' Dav. 539. (b) 3 G. 9' Dav. 167. 
objection 
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objection there may be to the use of the term "father" in 
reference to an unborn child, still it i,.; language, the meaning 
of which is perfectly intelligible, and which the Legislature 
has made use of. The term "child" being relative, and 
implying parentage, they have not hesitated to speak of 
the father of a child before its mother has given birth to it. 
In consequence of the different view taken by one of my 
learned bnthren, I have been led to examine the act with 
much care, as well as former acts on the subject, and have 
been much confirmed in the view which I have expr('~sed, 
by a reference to the repeale(l act, :l rid. c. J:l. In the 
4th section of that act, the term" reputed father" of a child 
not born, is expressly used, and not merely oy reference to 
a schedule. The I'ediun speaks of such fatIlcr as ])('illg 
chargeable therewith; and as it cnacts that in ca~e the child 
be not born at the time of appearance to answer the charge, 
the Sessions shall be at liberty to postpone the cOII~idera

tion of the cl!arg'c until the next Gelll:ral Scs~ion", it i,., im
possible, as it appears to me, to escape from the condusion 
that this enactment was thought lleCI·s,.;ary, bee-ause, without 
it, it was the duty uf the Sessions to hear the matter ",hdhc'r 
the child was born ()j" llot; an (1 further, that the L(·~·i,.,lature 
carefully abstained from making postponement imperati n', 

while rendering it permissive. If therefore that act, which, 
I think, Ims been in substance, though not in form, re-enacted 
in the Revised Btutllfc8, authorised the case to be heal'll 
before the delivery of the woman, it is clear to my mind that 
the necessity of postponing the order of filiation till a child 
becomes chargeable, present,; no obstacle to a hearing and 
acquittal, if the Sessions should he satisfied that the defend
ant is not guilty of the charge. This seems to me a reason. 
able construction, and one which meets the justice of the 
case. If the opposite view is' to prevail, then a party con
scious of innocence may, for want of the necessary security, 
be subjected to imprisonment for eix months, or it may be 
nearly a year, before the case can come on, and then by a 
cloud of witnesses may be able to cstal,lish that the charge 
is gronndJeRiol, and that his imprisonment has been altogether 
wrongful. This may be the case if the causo should como 

on 
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on at the first Sessions after the child is born; but as the 

order cannot be made until the child is not only born, but 

chargeable, it might so happen that the hearing, and conse· 

quently the release of the defendant might be postponed 

for a very protracted period. Under these circumstances, 

I am of opinion that the certio1'al'i should be granted. 

I am authorised by his Honor the Chief Justice to express 

his concurrence in this view of the act, and in this judgment. 

Rule absolute for a cel'tiorar-i. 

KNAPP and Ax OTHER against M'FARLAN and DIXON. 

In an action CASE for fraudulent representation. The second count 
for deceit, the h d I' h' h h d' k declaration of t e ec aratIon, on w IC t ever ICt was ta en 

stated that the stated, that whereas heretofore, to·wit, on the 19th June 
plaintiff bar· 
gained with tho 1857, at DOl'chcstel', the plaintiffs bargained with the defend· 
defendant to . 
buy ana take ants to buy of them and take an assIgnment from them of 
an assignment ., d t d bt d I' d th t t f from him, for certaIn JU gmen s, e s, an calms ue e es a e 0 one 

th? ~U1n of five Thomas Trenholm deceased and remaining at that time in 
shllhngs, of " 
certai~ judg. the hands of the defendants: that is to say, a certain judg. 
ments In the de· . 
fendant'shands, ment entered up in favour of the defendants III the Supreme 
inler alia, aCt tAl t' th P' f 1\7: CI t' f th judgment in fa. our a m,W1'S, In e rOVlllce 0 .LvOVCt DCO ~a, 0 e 

!ord Oft the de· term of June 1845, a2:ainst one Thom'1~son BTltndage for the 
~cn an rcco- '-" 
veredin theSn. sum of £81 13s. 8d.· also another judgment entered up in 
preme Court of ' 
];lova Scotia 
against J. C. for £129, and that the defendant then and there falsely, fraudulently, and deceitfully 
represented to the plaintiff that the said judgment had been recorded in the book of registry of deeds, 
whereby J. C.'s lands wcre honnd, and that an execution could issue thereon under which his lands 
could be sold, and that the judgment had priority over a mortgage on the land given to A. Averment, 
that the judgment had not been recorded, and that J. C.'s lands were not bound thereby, and that no 
execution could issue on the judgment under which J. C,'s land could be sold, and that the judgment 
bud not priority over A.'s mortgage, as tbe defendant at tbe time of making the said false and deceitful 
representation well knew; whereby the defendant falsely deceived the plaintiff, and thereby the judg. 
ment against J. C. became of no value to the plaintiff, and he had sustained damage to the amount of 
£50?, in n.ot . being abl~ to issue execntion and sell the land, aed in consequence of the judgment not 
haVing PrIOrIty over A. s mortgage. It was proved that the defendant was the attorney on the judgment, 
that it was not recorded, and that by the law of N. Scotia land could not be sold under execution nnless 
the judgment was recorded. Verdict for the plaintiff for £126. Held, that as the declaration did not show 
that the false representation was the inducement to the plaintiff to cnter into the contract but that the 
contract w~s ?nly for the as~i~ent of the judgment ~which the defendant had given the plaintiff), 
and as the lD~ury to the plaintIff depended on the consIderation paid, and there was no allegation of the 
value of the Judgment, or of J. C.'s land-tho verdict could not be sustained. 

the 
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the said Supreme Court at Amherst, in favour of the defend
ants, of the term of June 1852, against one James Gostin for 
the sum of .£129 18s. Id.; also a cert!:'.in other judgment 
entered up in favon. of the clefendants in the said Supreme 
Court at hmlwrst, in the term of June 1852, again::;t one 
Peter lYIcKay for the sum of .£42 lOs. Sd.: the said plaintiffs 
to howe r~nd to hold the said judgments and all sum and 
sums of money that were then due or thereafte;: might 
accrue due or become payable thereunder; and to sue out 
executions on the said judgments, and to proceed thereon 
as they might deem necessary for collecting the amcunts 
due, and 0:1 receipt thereof to give releases and discharges 
of the c:-,mc, at a certain price or sum of money, to-wit, the 
sum or D.79 e~illings; and the defendants then and there 
falsely, fraudulently, and deceitfully pretending and repre· 
senting to the plaintiffs that the said judgment againct the 
said J. Costin had been recorded in the book for the 
regi;;try of deeds in and for the county of Cumbe1'l(c:~d, 

whereoy any lands of the said J. Costin in the said county 
were bound for the said judgment, and that an execution 
could be issued thereon against the lands of the said J. 
Costin, under which the said lands could be sold after the 
expiration of thirty days, and that the said. judgment 
being so recorded 'had priority of a certain mortgage there· 
tofore executed on the said lands to Chm'lcs F. Allison and 
Joseph F. Allison, and that the judgment against the said 
Peter lJl'Kay had been duly recorded in the books for the 
registry of deeds in and for the said county of Cumberland; 
then and there granted, bargained, sold, assigned, transferred 
and set over the said judgments to the plaintiffs, at and for 
the said sum of five shillings, and the plaintiffs afterwarc!s, 
to.wit, &c., paid the defendants for the same; whereas in 
truth and in fact the judgment against the said J. Costin had 
not been recorded in the book for the registry of deeds in 
and for the said county of Cumberland, and the lands of the 
said J. Costin in the said county were not bound by thJ 
said judgment, and no execution could be issued thereon 
against the lands, under which the said lands could be sold 
after the expiration of thirty days; and the said judgment 

VOL. IV. K"x, not 
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not being recorded, had not priority over the mortgage ex. 
ecuted to the said Charles F. Allison and Joseph F. Allison; 
and whereas in truth and in fact the judgment against the 
said Peter 1I1'i{u!J had not been recorded in the books for 
the registry of deeds in and for the said county of Cumber. 
land in the said Province, as the defendants at the time of 
making the said false and deceitful representations well 
knew. Aud the plaintiffs further say that by means of the 
premises, the defendants on, &0., falsely and fraudulently 
deceived the plaintirr.'l, and thereby the judgment against 
the said J. Costin has become and is of no value to the plain. 
tiffs, and they have sustained great damage and loss thereby, 
to.wit, the sum of £500, in not being able to issue execution 
against the lands of the said J. Costin and selling the same, 
and in the lands of the said J. Costin not being bound for 
the amount of the said judgment, and in the said judgment 
not having priority over the mortgage given to the said 
Charles F. Allison and Joseph F. Allison; and whereby also 
the judgment against the said Peter JJI' Kay has hecome and 
is of no yalue to the plaintiff, &c. Plea-not guilty. 

At the trial he fore Parker, J., at the last lycstmoTland 
circuit, it appeared that the defendants were the executors 
of Thomas ¥'renllOlm, and that the plaintiffs' ,,-ives were two 
of the devisees; that there was a dispnte between the execu. 
tors and devisees about the division of the property, and in 
order to settle it, the defendant lII'F(I)'lan proposed to 
assign to the plaintiffs several judgments which the defend. 
ants, as executors of Tren/Zolm, had recovered against parties 
in Nova Scotia, on the plaintiff Knapp giving them a release 
of his claim against the estate, and an indemnity against the 
claims of some of the other devisees. The plaintiffs accepted 
this offer, and an assignment of the three jUdgments men. 
tioned in the declaration was made to the plaintiffs on the 
19th June 1857, and at the same time Knapp gave the defend. 
ants the release and indemnity. 1I1'Fai'lan was an attorney 
of the Supreme Court of Nova Scotia, and was also the attor. 
ney i~ t~e several suits. Knapp swore that during the 
negotIatIOn, and hefore the assignment, lII'Farlan repre. 
sented to him that these jUdgments '~·ere recorded according 

10 
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to the law of Nova Scotia, so as to bind the debtors' lands; 
that the judgment against Gostin was recorded in 185::l, and 
before a mortgage given by him to Messrs. Allison; and 
that in consequence of being so recorded, the plaintiffs could 
issue executions on the judgments and sell the land after 
thirty days' notice. It appeared that Allison's mortgage was 
recorded in January 1856, and that the judgment against 
Gostin had never been recorded, and therefore that no 
execution could issue against his real estate. The defend· 
ant M'Farlan denied any recollection of telling K,wpp that 
the judgments against Gostin and JJ1' Kay were recorded, 
and expressly denied all knowledge of Allison's mortgage 
till after the assignment. He also stated that he told Kilupp 
that the judgments against Gostin and JJf'Kay were worth
l-ess, as th-ey had no property that could be levied on, and 
that the principal object of the defendants in assigning them, 
was to get rid of them as assets in their hands. 

The learned Judge left the following questions to the jury: 
-1st. Did JJf'Farlan, before the assignment, state to Knopp 
that the judgment recovered by the executors against Gosiin 
had been registered before Janna}'!} 1856, so as to be binding 
on real estate; and did JJI'Farlan by such represcntation, 
induce Knapp to accept the assignment of the judgments 
and givo the release and guarantee? If they found this 
question in the negative, the verdict must be for tlw defend· 
ants; but if they found in the affirmative, then-2d. Had 
the plaintiffs sustained any damage in consequence of such 
representation? The measure of damages would be the 
difference between the sum that could have been recovered 
on an execution on that judgment if it had been duly re~ii3. 
tered, and the amount recoverable without such re;S!6try. 
The jury answered both questions in the affirmatiyc, and 
gave a verdict against the defendant 1JI'Farlan for £126. 

A rule nisi fo,: a new trial havine; been granted on the 
groundB of misdirection and that the vercllct was against 
evidence; 

A. L. Palmer shewed c;use in Hilary term last. If ihe 
representation of 1Jl'Fm·lan that the judgment was recorded, 
and that it bound Gostin'sland, was fraudulent, the plaintiffs 
. have 
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have a right to maintain the 2.ction, and it is of no conse
quence what they could have recovered under the judgment. 
The plaintiffs released their claim against the executors in 
COilsequence of the representation. The getting these judg. 
ments Y,as the inducement to the plaintiffs to alter their con· 
dition, and if they have sustained damage in conseql!enCe, 
the defendant is liable though he did not intend any fraud 
in making the representation. Watson v. Poulson (a). 
[PARKER, J. ] n that case the representation was by parol i 
here there is a written agreement, which may make a differ. 
ence.] Tn Dobell v. SteveNS (b), there was a written con· 
tract for the sale of a house, but it was held nevertheless 
that the vendee could maintain an action for a vel'oal deceit
ful representation by the vendor, in consequence of v,hich 
the vendee was induced to give a larger price. PiZmore v. 
Hood (c), and Fuller v. Wilson (d), are to the same effect. 
And in Corn/oat v. Fowke (e), it was expres,sly he!cl that if 
a representation "'[IS fraudulent, an action for dcc0it could 
bo maintained, though the representation W2,3 no~ embodied 
in the contract. Here the defendant entered up tIn judg. 
ment himself, and must have known whether it was r0cOl'ded 
or not: his representation therefore v::--.s wilfully untrue. 
Taylor v. Asldun (f), Bandell v. T1·i;::cn (g). 'iLJ rule of 
cw.:eat emptor does not aj?J?ly in a caso of L'8.clC:ulL::.:;t repre. 
sentation. 

A. J. Smit7~, conim. The action is founded on a contract, 
;,.:;:<1 tllerefore if it fails as against Dixon, it fails aitogether. 
1 Chit. Pl. 99. The case arose out of 2. contract 01' sale, and 
is described in the declaration as such, and the actipn must 
fail on the ground of variance, unless a joint contract is 
proved. Trcall v. King (h), Bretlwrton v. Wood (i), JJIax 
Y. Roberts (i). But assuming that the action might under 
certain circumstances be maintained against one defendant 
it must be shewn that he knew the representation to b~ 
nntrue,-tl:at there was moral fraud-for if he believed the 

Ca) 7 Eng. R. 5S5; 15 JlIr. 1111. 
(d) 3 Q. B. jS. 
(g) 37 Eng. R. ~7j. 
(j) 2 New R. 454. 

(b) ~ B. 4' C. 623. 
<e) 6 JI. 4' W.358. 
(It) 12 ;;;«0(, !t52. 

(e) 5 Bing. N. C.97. 
(f) 7 Jur. n8. 
(i) 9 PrICe, {08. 

judgment 
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judgment was recorded when he made the representation, 
he is not liable, and the Judge should have so directed the 
jury. Pasley v. Freeman (aj, Polhill v. Walter (bj, Taylor 
v . .Ashton (cj. The representation not being in the written 
agreement, the evidence of it should not have been admitted. 
Rosc. Ev. 95. The rule of caveat emptor applies in this case, 
because the non-registry of the judgment was a patent de
fect, which the plaintiffs might have ascertained by search. 

Ou;·. adv. vult. 

N. PARKER, M. R., now delivered the judgment of the 
Court. In this case, several important points were raised 
at. the trial and en obtaining the rule. The Yerdict, which 
was against JJl'Farlan alone, was taken upon the second 
count of the declaration only; but as the evidence was pro
duced and admitted in reference to the whole declaration 
upon which the case was opened, it is necessary in order to 
determine whether the plaintiffs are entitled to retain their 
verdict, to ascertain what is the cause of action set forth in 
the second count. That count is as follows :-" For that 
/I whereas," &c., " the said plaintiffs bargained with the said 
" defendants to buy of them and take an assignment from 
"them of certain judgments, debts, and claims belonging to 
"the estate of one Thomas Trenholm, deceased, and remain
" ing at that time in the hands of the said defendants, that is 
"to say." Three several judgments are then described, 
recovered in the Province of Nova Scotia, the first for £81 
13s. 8d.; the second, which is the only one which is parti
cularly referred to afterward~, against one James Costin, 
recovered at .Aml~erst, in the county of Cumberland, in June 
term 185::l, for £129 18s. 1d.; and a third for £4:2 lOs. 8d. 
To have and to hold the same, and the sums then due or that 
might thereafter accrue due t::tereon. The count also states 
that the defendants were, for the purpose of collecting and 
receiving the same, to constitute the plaintiffs their attor· 
neys, and then sets out the consideration to be paid by the 
plaintiffs for this assignment, namely, "a certain price or 
" sum of money, to-wit, the sum of five shillings." This is 

(a) 2 Smith's L. C. '10. (b) S. B. 9' Ad. 114. (c) 11 M. 4- W.401. 
the 
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the bargain alleged to have been made. The defendants 
were to give the assignment of these judgments, with the 
necessary power for recovering them, and the plaintiffs were 
to pay, as the price of such assignment, the sum of five shil· 
lings. The count then proceeds :-" And the defendants 
"then and there falsely, fraudulently and deceitfully pre· 
" tending and representing to the plaintiffs that the saidjudg. 
" ment against the said J. Costin had been recorded in the 
" book for the registry of deeds for the county of Curiber. 
" land, whereby any lands of the said J. Costin, in the said 
"county were bound for the said judgment, and that an 
"executioa could be issued thereon, under which the said 
" lands could be sold after the expiration of thirty days; and 
" that the said judgment being so recorded, had priority 
" oyer a mortgage theretofore executed on the said land to 
" C. F. Allison," &c. Then after setting forth a further 
representation regarding another of the judgments, it alleges 
that the judgment against Costin had not been recorded in 
the registry book for the county of Cumberland, and that 
Coslin's lands were not bound by the judgment, and that no 
execution could be issued thereon under which his land could 
be sold; and that it had not priority over ..Allison's mort. 
gage, "as the said defendants at the time of making the said 
" false and deceitful representation well knew," and that by 
means of the premises, the defendants falsely and fraudu
lently deceived the plaintiffs, and thereby the judgment 
against Costi/~ became of no value to the plaintiffs, and they 
1l:lY3 sustained damage and loss thereby to the amount of 
£500, in not being able to issue execution and sell Costin's 
land, and in consequence of the judgment not having priority 
over ..Allison's mortgage. On the evidence given, the jury 
fou'l,l a yerdict for the plaintiffs against lJI'FaTlan for £126. 
W~at then is the grievance of which the plaintiffs complain? 
It IS not alleged that these false representations were the 
inducement for the plaintiffs entering into the contract· but 
that the b~rgain ~as fo~ an assignment of certain judg~ents 
for a ccrt.dn consIderatIOn. It is not :'.lle,r.:;e(l that the defend
fI,nts di(~ not perform their part Of the bargain by duly making 
be assIgnment; on the contrary, it is alleged that such 

assignment 
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assignment was made. Nor is it alleged that there were no 
such judgments in existence. The plaintiffs then, on their 
own showing, got all they bargained for; and whatever repre
sentation the defendants may have made, unless they were 
the inducement for entering into the contract, they would not 
entitle the plaintiffs to recover damages. Had the plaintiffs' 
case been not only that these false representations had been 
made, but that they, relying upon them, (which was also 
necessary) had entered into the contract, the case might 
have been similar to PolMll v. Walter (a). In that case, 
after the statement that certain false and deceitful represen
tations were made, the allegation is, that the plaintiff relying 
on such pretended acceptance, and in consideration thereof, 
took the bill as payment of the sum therein specified. ~o 

also in Weall v. King (b), the gravamen is, that the plain
tiff, relying on the false representations, purchased the 
sheep. However material then the evidence given in regard 
to the rest of the declaration, as to the fact of the judgnll'nt 
against Costin not being recorded, we cannot sec that under 
this count it could have entitled the plaintiffs to the damages 
given. Besides this, it is to be remarked that there is no 
positive allegation in any part of the declaration of the value 
of these judgments, nor of the value of Costin's land, nor 
indeed (except inferentially) that he had any lands; and 
as the injury to the plaintiffs from entering into this purcha~c, 
must depend upon the consideration paid, we do not sec any 
ground upon which the verdict can be maintained. There
fore on this ground alone, and without entering on the vari
ous other questions which have been mooted, we think the 
rule must be made absolute. 

Rule absolute. 

(n) 3 B 4-Ad.1l4. (h) 12 ElUr, 452. 
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PATTERSON against TAPLEY. 

In anaction ASSUMPSIT by the indorsee against the i!ldorser of a 
~~~!~;~/:~o~~ promissory note, payable at the store of Henry E
the plainti!!, Saae in St. John. 
mu<t shew that ;} 
it was presented At the trial before Wilmot, J., at the adjourned St. John 
at a reasonable . , h £ 11 
hour, circuit, the plamtIfI proved that on the day t e note e 
no~~~~~,e ;ay, due, a clerk in the Bank went to the place where it was 
able at ~ made IXI",Ll,lc in order to present it and found the store 
"store, and.l , 
the only evi- closed. The witness was not asked what hour in the day 
donee was that , 
when the hold- he went to reake the presentment, and no motIOn was made 
er went to prc- £ 'b 1 d £' d' I'd I ' th sent it the store or a non-SUIt, ut tIe elen ant s counse In a (resslng e 
waScl"'"ll; amI J'urv obiected that it should have been proved that the pre-the ,Iefombnt .J , J 

objected that sentment was made at a reasonable hour. A verdict having 
the prescnt- I' 'ff . . £ 
ment was not been given for the p amtl ,and a rule n~SL granted or a new 
Ehewn to have 'I I d f '1' " been at a rea- tna on t Ie groun 0 mIse Irecuon~ 
Son able hour' G Q C I d 'S'l tIt dAR Beld,-that'in ray,.., S lCwe cause In L ary erm as, an .. 
the absence of Wetmoi'e was heard in support of the rule. 
any endence 7 
of the nature of Cur. aav. vult. 
the business 
carried on at 
th.e store, i~ N. PARKER, M. R, now delivered the judgment of the 
mIght be tn- , 
ferred that it Court. The burthen of shewmg a due presentment, clearly 
wa' closed in I' hI' 'ff I' II I h the due course les on t e p amtI. t IS equa y c ear t at a IJrc,entment 
of business, and should be made at a reasonable time. Bayley on Bills 211 therefore that , • 
the presentment And though the time when such presentment shall be con-
was not made , 
at a reasonable sldered reasonable or unreasonable, depends on circum-
tim;;mble, If no stances, namely, the custom of the place, description of 
question ism!s- person to whom or place where the note is made payable· 
cd at the tnal' , 
about the hour is it not therefore necessary for the plaintiff to shew the 
of presentment" , 
and it is proved placc, tIme and manner of makmg the presentment, that the 
to have been C t 'd h h . 
made on the our may JU ge w et er It was proper and reasonable, or 
~~rst~~e~~~o not, before au indorser can be fixed with liability, rather 
might be pre- than the duty of the defendant to shew negatively that the 
surned tu have 
been made at a presentment was not at a reasonable time? Wilkins v. 
proper hour, Jadis (a), shews clearly that as to bankers it is established 

with reference to a well known rule of trade, that a present-

(a) 2 B. 4' Ad. 188. 
ment 
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ment out of the hours of business is not sufficient: but in 
other cases the rule of law is, that a bill must be presented 
at a reasonable hour; that a presentment at twelve o'clock 
at night when a person had retired to rest, would he un· 
reasonable; but that a presentment between seven and 
eight in the evening at a house in London, would be consi· 
dered a presentment at a reasonable time. If any inference 
is to be drawn in the present case, we should rather say, in 
the absence of all proof of any usage or custom, or of the 
description of the place at which the note was made payable, 
(except what was expressed on the face of the note, that it 
was a " store") or of the nature of the business, or the per· 
son by whom it was carried on there, that the store was 
closed in the due and regular course of businesR) and that 
from its being so closed, the inference would be, that the 
time at which the presentment was made was unreasonable. 
It might indeed be sufficient for the jury to presume that a 

presentment proved to have been made on the proper day, 
was made at a proper time of day, if no qucstion was rai"l'.l 
in time to enable the plaintiff to give morc specific proof; 
but when, as here, the objection is taken, and the plaintiff 
does not supply the proof, the presumption w'ould be the 
other way. There must therefore be a new trial. 

Rule absolute. 

CORAM again:;;t WHETEN. 
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J.. SSUMPSIT. The first count of the declaration stated Plaintiff being 

.l1. that whereas on the 29th July 1850, the plaintiff and ~<~:~~~e~fo!~nd, 
defendant were tenants in common of certain buildin O's of the half' of it to the 

• • b defendant, who 
value of ,£200; that the plamtlff at the request of the defen· entered into a 

bOllel to pay 
tbe plaintiff for balf tbe bnildings, sneb sum as two arbitrators sbould ddernine before :l certain day: 
the arbitrators I,'0t baving been appointed under the bond, the parties afterwards agree,l vcrbally to 
refer the valuatIOn to arbitmtors, who made an award of the value: Held, that the referces were tho 
agents of the parties to settle the value, and that the plaintiff might recover tbe amount awarded by 
them, u,.. an account stated. 

Au estoppel arising from an admission in a.conveyanee of land, of the recoipt of tho purcbase money, 
is opened by a bond from the purchaser to the vendor oonditioned to pay suoh sum for the property 
&8 arbitrators should detormine. ' 

VOL. IV. L* dant, 
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dant, sold the d3fendant his (the plaintiff's) undivided half 
of the buildings, and the defendant agreed to pay the plain. 
tiff for the same on the 1st September 1852, and the plaintiff 
then, in performance of the said agreement, conveyed his 
half of the buildings to the defendant; that after the con
veyance and before the ascertainment of the value of the 
buildings, to-wit, on the 22d December 1852, it was agreed 
between the plaintiff and defendant that the value of the 
buildings should be ascertained and appraised by two arbi
trators to be chosen by the parties, and that the defendant 
would pay to the plaintiff one-half the sum so to be appraised, 
and the said plaintiff then and there agreed to accept the 
same in full satisfaction of his share of the buildings; that 
in pursuance of such agreement the plaintiff and defendant. 
chose two arbitrators to make such valuation, namely, J. V. 
and W. B., and that such arbitrators on the 23d December 
1852, appraised the value of the buildings at £40, of which 
the defendant had notice: By means whereof the defendant 
became liable to pay the plaintiff the sum of £20, being the 
value of one-half of the said buildings. The second count 
after setting out the agreement in the same manner as in 
the first, averred that though the plaintiff was ready and 
willing to appoint an arbitrator to value the buildings, the 
defendant refused to do so by the 1st Septembe1', or to pay 
the plaintiff the value, though the defendant had ever since 
the sale, held and enjoyed the plaintiff's half of the build
ings. The declaration also contained the common counts. 
Plea-non assumpsit. 

At the trial before Wilmot J., at the last St. John circuit, 
it appeared that the plaintiff, being the lessee for a term of 
years of land in Carleton, assigned one-half of it to the defen
dant by a deed which acknowledged the receipt of the pur
chase money, and the defendant on th·e same day gave the 
plaintiff a bond conditioned to pay him for his undivided half 
of the buildings on the land, such sum as two arbitrators to 
be appointed by the parties, should determine on or before 
the 1st September 1852. The defendant not having named 
an abitrator, no award was made under the bond' but the . , 
partIes afterwards agreed verbally to refer the matter to 

two 
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two arbitrators, who valued the buildings at £40, half of 
which sum the plaintiff claimed. The defence was, that the 
defendant had paid the amount in work; and tllis question 
being left to the jury, they found in favor of the plaintiff for 
£20. 

A rule nisi having been granted for a new trial on the 
ground of misdirection and the improper admission of the 
bond in evidence, 

Gray, Q. C., shewed cause in Hilw'Y term last. He con
tended that the bond was admissible tu prove the J'E'('ital of 
facts in the declaration and the defendant's admic!ion of 
those facts; and said that it was not offered for any other 
purpose. The plaintiff was entitled to recover on the account 
state(l. jllrtlTyut v. Broderick (aJ, was (·itt'll. 

S. R. Thom8on, contm. The partil'':; were not tenants in 
common at the time of the verbal agreement, for the dcfc·n
dant had become the legal owner of the buildings 11)' a con
veyance which acknowledged the pa.Y1IlCllt; therefore there 
was no consideration for the agreement to refer, and the 
plaintiff should either have brought an action on the bond, 
or proceeded in equity. [RITCHIB, J. I do not see on what 
principle the plaintiff would be bound to go into a court of 
equity. The original consideration for the agreement to 
refer still remained.] The bond was not admissible in evi
dence. [N. PARKER, M. R. I caunot see why it was not 
admissible. It is the defendant's admission umler seal, of 
the facts stated in the declaration.] It was not put in as an 
estoppel, but as evidence. 

OU?'. adu. 1.:Ult. 

PARKER, J., now delivered the judgment of the Court. 
This was an action of assumpsit brought to recover £:20: 
the value of an undivided moiety of certain buildings on 
land which the plaintiff had held under a lease, since assigned 
by him to the defendant. Weare clearly of opinion the 
plaintiff had a good cause of action to recover this £20, the 
only real defence being that it had been paid for by certain 
work, which was a question left to the jury, and which they 

(a) 2 M. 4" W. 369. 
have 
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have neo·atived. But we have been rather perplexed by the 
special ~ounts, one of which was evidently not sustainable, 
the reference not being made, as there averred, under the 
bond, and ,ye think the other count would require some 
amendment; but whether it would be right, in furtherance 
of j l1stice under the late act, to allow this amendment, 
W(~ nrc relieyc(l from deciding, as we think the sum may be 
rpeovered on the count upon an account stated. It was 
objected, that the building being conveyed by the deed of 
as.~ignment, -dlich acknowledged that the consideration had 
j'(!f'n ]I:li(l, the plaintiff was estopped from saying the value 
of the huildings remained unpait1. But we think the bond 
under which tho value at that time was submitted to refer· 
ence, bein;:!; under the hand and seal of the defendant, opened 
the (~"t0l'pd; for the rule i:" estoppel against estop!," 1, sets 
the matter at large; amI the bond is properly available for 
this purpose, although (and this was through the fault of the 
defelHlant) the time to make the award was allowed to elapse, 
~o that the award was not under the bond. This, we think, 
removes the objection to the account stated; and we incline 
to think the award, so called, was not properly such, but an 
appraisement. There was no difference between the parties; 
the plaintiff claimed as due to him half the value of the 
buildings, and the defendant admitted this to be due: instead 
therefore of wrangling about the proper price to be paid, 
they both verbally agree that two of their neighbors shall 
fix the price, which they hayc done by valuing the buildings 
at £clO. After this, what more remains to be done than for 
the defendant to pay the plaintiff £~O for his half? An 
unliquidated debt has been liquidated in the most unexcep
tional manner. The referees were not arbitrators, but 
agents of the parties to settle the amount of the debt. This 
is not an original view, but is supported by two cases we will 
cite-Keen v. BatsllOre (aJ, and Salmon v. Watson (bJ. In 
the first of these cases, Eyre, O. J., said, "That as there were 
II no arbitration bonds," (and here it is the same thing, the 
award not being under the bond) "he should take the trans. 
1/ action respecting the reference as a statement of accounts 

(a) 1 E.,/,. 194. (b) 4, B. Moore, '13. 
"between 

, 
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" between the parties, and an admission of the balance due 
II to the plaintiff; that it therefore could be given in evi
"dence under the common counts, and particularly as an 
II account stated." Salmon v. Watson was a case of a parol 
agreement respecting a house which the defendant took of 
the plaintiff, and with which he was to take the fixtures at 
a valuation to be made by two brokers. A valuation was 
made of fixtures and furniture at £137 -the furniture 
part being £20, and the defendant paid £30 on account. The 
declaration contained counts for goods sold and on account 
stated. At the trial before Park, J.,: he non-suited the 
plaintiff, considering the value of the fixtures not recover
able on the count for goods sold and delivered, not turning 
his attention to the count on an account stated; but all the 
court were of opinion that the plaintiff was entitled to recover 
on the account stated. Mr. Justice Riclwrdson said :----." I 
" am of opinion that the defendant has waived any objection 
" to the title by taking possession, and as he has also been 
" let into the enjoyment of the fixtures, he is liable to pay 
" the plaintiff for them according to the amount ascertained 
II by the appraisers in their valuation. The count as to the 
" account stated goes to the whole of the appraisment, and, 
" in point of fact, amounts to the same thing as if such valua
" tion had been made between the original parties; I therefore 
"think the plaintiff is entitled to recover on that count." 
The authority of these cases is recognised by Watson 011 

Awards, and 'by Starkie, Roscoe, and Chitty; but a doubt is 
certainly thrown on them by the late case of Bates v. Townley 
(a), where it was held, that an account stated means a settle
ment of accounts, in which both parties, or their agents, 
agree upon the amount due from one to the other; and that 
an arbitrator is not an agent for that purp<?se, for his decision 
is often adverse to the consent of both. It appeared, how
ever, that the award had been made pursuant to articles of 
agreement in force at the time; the declaration contained a 
count on the award, which had been demurred to and judg
ment given for the defendant, and the plaintiff then sought 
to recover a sum awarded to him, on the common count. A 

(/I) 2 E"ch. 152. 
very 
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very different case from the present: and even there the court 
would not say that the case in Espinasse was wrongly 
decided; on the contrary, Parlee, B., says, "that Chief Jue. 
"tice Eyre, a wry eminent judge, thought that as there was 
" no regular agreement to refer, constituting the arbitrator 
" a judge, he must be considered a delegate or agent for the 
" parties; and his decision proceeds solely on the ground 
"that the award in that particular case must be considered 
" as a settlement of account by an agent appointed by each 
" party; and it is clear that if regular bonds of submission, 
" or a regular submission to arbitration had been entered 
" into, he would not have admitted the award as evidence 
" of an account stated." On the strength of these authori· 
ties, and the reason of the thing, we are all of opinion the 
yerdict should be entered on the count upon the account 
stated, and the rule for a new trial discharged. 

Rule discharged. 

ULTIC.A.N against MOFF .A.TT. 

In trover ~or TROVER for a bull and cow tried before Carte,- C. J. 
several articles, . ' , , 
the pla.intiff . at the last Reshgollche circuit. The declaration con. 
:i'e?ceg~;:c~;l~f tained only one count, and the question was, whether the 
conversion on plaintiff after having given evidence of the conversion of 
several days, ' 
thongh there is the bull at one time and place had a right to give evidence 
but one count • ' 
in the declara- of the converSIOn of the cow at another time and place. 
tion, alleging Th Ch' f J t' . t d th'd d I .. .!' one conversion. e Ie us Ice reJec e e eVI ence, an a ru e ntst lor 

a new trial was granted on that ground. 

J. A. Street, Q. C., shewed cause in Hilary term last, and 
contended that the plaintiff having confined himself by his 
declaration to one day, was bound by it. 1 Chit. Pl. 161, 
386. The taking might have been laid with a continuando. 
2 Chit. Pl. 846. 

J. lJf. Joh11.Son, Q. C., contra, argued that the demand and 
refusal 
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refusal were evidence of a prior conversion, not of a conver
sion on that particular day. No authority could be found 
to support the defendant's objection. 

Cur. adv. vult. 

PARKER, J., now delivered the judgment of the Court. 
This was an action of trover for the conversion of a bull and 
a cow, tried before His Honor the Chief Justice. The decla
ration contained but one count, and the plaintiff after giving 
evidence of the conversion of the bull at a particular time 
and place, proposed to give evidence of the conversion of 
the cow at another time and place; this evidence was 
objected to by the defendant's counsel, and His Honor re
jected it, as there was but one count alleging one conversion. 
Conversion being the gist of the action of trover, and the 
time and place immaterial, we can see no good reason for 
confining the evidence to proof of one conversion of all or 
any part of the articles set out in a single count; nor has 
any authority been cited for this position. We have never 
known the distinction contended for here, taken at a trial 
before, nor can we see what purpose it would serve, other 
than the needless multiplication of counts in the declaration, 
and it would soon probably lead to a separate count for every 
separate article. In Chitty's Forms every description of 
goods is contained in one count, where it would seem next 
to impossible that there was a joint conversion of all; and 
where other counts are recommended, it is on account of the 
parties rather than the articles. A conversion is not gene
rally prove!l by one act, unless there be a destruction of the 
goods, but the jury aro left to judge from various acts proved 
to have been done at different times, whether a conversion 
has taken place; and as decided in an American case cited 
in the notes to Starlcie's Evidence, page 1164, "Where evi
" dence is offered of a conversion at different times, if the 
"plaintiff had a right to the possession at either of those 
" times, it is sufficient." The alleged loss by the plaintiff 
and finding by the defendan"- of various articles, is capable 
of division and must be taken distributively, and so the ver· 
dict would be entered. There can be no doubt if there was 

a 
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a necessity for pleading specially, the defendant might plead 
separate pleas to the separate articles, and so raise separa~e 
issues upon each, whether there be one count or more 10 

the declaration. For these reasons, we think the ruling of 
the Chief Justice-excluding the evidence tendered-was 
incorrect, and that the rule for a new trial must be made 
absolute. Wilton v. Gil'dlestone (a), JJlorris v. Pugh (b), 
Brown v. Hedges (c), Fouldes v. Willoughby (d), Williams 
v. The Great WestemRailway Company (e), may be referred 
to. 

(n) "B. 4' A. 847, 
(d) 8 .1[. 4' lV. 540, 

(b) 3 Burr. 1243. 

(r) 1 Dowl. lX. S, IG. 

Rule absolute. 

(c) 1 Salk, 290. 

SWEENY against GODARD. 

Plaintiff agreed ASSU~iPSIT on an agreement to purchase land, Tho 
tu sell land to ' 
the defendant first count of the declaratIOn stated, that whereas by 
r~~ ~!~~~:~t an agreement in writitlg dateu the 8th December 1856, malic 
agreed to pay between the plaintiff and the defendant, the plaintiff agreed 
the money on a • 
certain day,for to sell the defendant a ce:;:tam lot of land in the parish of Ht, 
the cOTk,ideratio1t JJlr ' (d 'b' t1' l).(' 1 f £40 b 'd abul" named. !Lartzns esen tng ,W d:nc lOr t 10 sum 0 ,to e pal· 
Held,-l. That in the month of July then next and that the defendant in the word H sell" , , 
necessarily in- consideration of the premises and that the plaintiff had under
cluded au 
agreement to taken to perform all things in the agreement mentioned on 
~~n;~~t the de- his part to be performed, then and there promised the plain
:'?~~a~·;.~;~he tiff to pay him the said sum of £40 in the said month of 
money was a July, Averment,-that though the plaintiff has always been 
dependent pro- , , , 
mise, and that ready and wlllmg to make a good tItle of the land to the 
the plaintiff d.(' d ' , 
could not main- elen ant, and though durmg the month of July and smce, 
tain an action t'l th f h ' h l' 'ff h therefor with- un 1 e commencement 0 t e actIOn, t e p amtl ad 
out tendering a always been ready and willing, and offered to the defendant 
conveyance of 
the land, to make a good title to him by deed duly executed of the 

It is the duty 'd I db' 'd h 'd f £4 . of the seller of Sal an on emg pal t e Sal sum 0 0, accordmg to the 
IllJld to prepare 
the convey-
ance; and if he has a wife who would have a right of dower in the land in case she survived him, she 
should be a party to the conveyance. 

agreement, 
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agreement, whereof the defendant had notice, yet that the 
defendant had refused to pay, &c. The second count set 
out the agreement verbatim, and averred a request to the 
defendant to pay the £40 and receive a conveyance of the 
land. Plea, the general issue-with a notice of defence, that 
no conveyance of the land was prepared by the plaintiff and 
tendered to the defendant. 

At the trial before Wilmot J., at the last King's county 
circuit, the following agreement between the parties, dated 
the 8th December 1856, was proved:-

"Daniel Sweeny agrees to sell to Jolm F. Godard a lot 
"of land in the parish of St. 1YJartins, known as lot Xo. 86, 
" Mount Theobald settlement, for £40, to be paid to the said 
" Daniel Sweeny in the month of July 1857; also all right 
" and title of said Daniel Sweeny to lot No. 84, lying west of 
" No. 86. And the said John F. Godard agrees to pay the 
" said Daniel Sweeny £40 for the consideration above men
u tioned, in the month of July next." 

It was admitted that the plair-tiff had demanded payment, 
and that the defendant was not ready to pay at the time 

.. stipulated, but the plaintiff had never tendered him a con
veyance of the land, though he said he would have given 
the defendant a deed if he would have paid the money. 
There was some evidence that the plaintiff's wife had refused 
to execute any deed. The learned Judge held, that under 
the pleadings, the only question was whether the defendant 
had paid the money, and as there was no dispute about that, 
the plaintiff was entitled to recover. Verdict accordingly. 

A rule nisi for a. new trial having been granted on the 
ground of misdirection, 

S. R. Thomson shewed cause in Hilary term last. The 
plaintiff proved all the allegations in the declaration: if the 
averments were not sufficient the defendant should have 
demurred, and cannot take the objection on a motion for a 
new trial. But the declaration is sufficient, for according 
to the English rule the purchaser is bound to prepare the 
conveyance, and there is no decision to the contrary in this 
country. Rippinghall v. Lloyd (a). It is sufficient for the 

VOL. IV. M* 
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plaintiff to allege that he was ready and willing to execute 
the conveyance. 2 Saund. 352 ct; Poole v. Hill (a); Laird 
v. Pim (b); Phe7ps Y. Prothero (c). There is nothing in 
the agreement making a tender of the conveyance a condi
tion precedent to the right to recover the money, and tho 
defendant was bound at all events to pay in July. It would 
have been useless to tender a deed to him when he was not 
able to pay the money. 

George G. Gilbert, contm. Thi~ cal'e falls within the rule 
laid down in the notes to Pordage v. Cole (el), according to 
which, a tender of the deed was a condition precedent to 
the plaintiff's right to recover the money. The defendant 
was not llound absolutely to pay the money in J1/7y, but in 
consideration of the land to be conveyed to him in July, he 
was to pay; therefore till the cOllveyance was made, or 
offered to be made, the plnintiff could not recover the money. 
Where promises are dependent, as here, no action can be 
brought by either party unless .he has performed, or offered 
to perform, his part of the agreement. Goodisson y. Nunn 
(e), Jones v. Barkley ([), Glazebrook y. Woodrow (y), Rob. 
erts v. Brett (It). If neither party was ready at the day 
appointed, the contract is rescinded and no action will lie. 

Cur. (l(h'. 1:ult. 

P.\RKER, J., now delivered the judgment of the Court. 
This was an action of assumpsit brought by the plaintiff to 
recover the price of land which defendant had agreed to buy 
of him. By the agreement in writing, dated 8th December 
1856, the plaintiff agreed to sell certain land to the defen. 
dant, in the parish of St. ]JIm-tin's, for the sum of £40, to be 
paid to the plaintiff in the month of July 1857, and the defen. 
dant agreed to pay the £40 for the consideration above 
named in the month of July 1857. Nothing was stipulated 
about the conveyance, or who was to prepare it, but the 
word " sell" would necessarily be construed to include " con. 
vey," and the words" for the consideration above named" 

(a) 6 M. 0$- W.83.;. 
(d) 1 Saulld. 320. 

(!!) 8 7'. R. 3GI;. 

(b) 7 M. 0$- W.47,1. 
(p) 4 T. R. 761. 
(It) 36 Ell!!. R. 3.38. 

(e) 32 Eng. R. 47£. 
(f) 2 DonfJ. 6S!. 

would 
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would make the promise to pay a dependent promise. There 
are two counts in the declaration, one setting out the con
tract in substance, the other in terms; the first averring a 
readiness and willingness·to convey, and offer to make a good 
title by deed duly executed on being paid the £40, whereof 
defendant had not.ice; the second count furt.her alleging a 
request to pay the £40 and receive the conveyance: but 
neither count avers the tender of a conveyance actually 
executed, or prepared for execution, nor even a draft of 
conveyance. The defendant, in addition to the general issue, 
has given notice of defence that no conveyance was pre
pared and tendered. Under the later English authorities 
and the rule existing in England, the averments in the decla
ration would probably be considered sufficient. The defen
dant does not raise the (lOestion of t.he sufficiency of the 
declaration on demurrer, but relies on the omission to tender 
a conveyance, as a defence to a demand for the price of the 
land; and had there been evidence of a wain-r of the con
yeyance, this might have aided the plaintiff: but it would be 
f.or the jury. 

The question, and that an important onc, is whether 
it be the duty of the vendor or the vendee to prepare the con
veyance in this country. It is undoubtedly the general 
rule in England now, that unless the contrary is specified in 
the agreement, it is the vendee's duty to prepare and tender 
the conveyance for execution, unless it be dispensed with 
by the vendor. But when the origin of this rule is consid
ered; that it does not arise from any principle of the common 
law or any statutory provision, nor did prevail in early times, 
and was not until very recently uniform, but has grown out 
of the practice of conveyancers and the intricacy oftitles, and 
necessity of abst.racts of titles and various inquiries, and 
that not in general aided by a registry of deeds to refer to ; 
and that it partly depended on another rule, never recog
nised in this Province-that the expense of the conveyance 
is to be borne by the vendee-we are all of opinion that 
the rule forms no part of the law of this Province, where the 
same reasons do not exist, where there is a registry of deeds 
in every county, where the forms of conveyance are simple, 

and 
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and where it ha~ been tlte almost universal practice for the 
vendor to prepare the conveyance, and at his expense. We 
have all of us (the J wlg-e;; present) in our day had consider· 
able practice in conveyancing, and our own experience sup· 
ports the statement. This was alluded to also in Ansley v. 
Peters (a), 11~; the late learned Chief Justice, and Mr. Justice 
Street, both bein,Q' conYer"ant with this i'ubject. 

It may not be ami":,, to quute a fe'" sentences from a book 
of the highest authority, 1 '~'II!ld(,1I nn VemlOl's and Pm'chas
ers, 10th eel., 37:2. "In agreements to purchase, the coven
" ants are to be construed according to the intent of the par
"tici'. and they are therefore always ('oll;;irlerec1 dependent 
" "'here the contrary intention does 11tIt appear." 1 Sa II 11 d. 
3~O lIote (-1) ~ ~\'Il' R. :2:;::: 10 Post, 555: 2 DOIlI}. 68-1; :2 H. 
BZa. l~:j ; 3 E(fst, H3. "' * ;f ''l- "If therefore, either 
"vendor or yenelee wi~h to compel the other to observe a 
" contract, he immediately makes his part of the agreement 
"precedent; for he cannot proceed again:-;t the other without 
" an actual performance of the agreement on his part, or a 
" tender and refusal. Thus a vendor cannot bring' an action 
" for the purcha:,p monpy, without hayillg eXl'cuted the can
"veyance, or offered to do so, unless the purchaser has 
"discharged him from so doing." ;·f ;',' ,'f * "On the 
"other hand, a pun·haser cannot maintain an action for 
" breach of contract, without having hIndered a conyeyancc, 
" and the purchasc money_ Tllis la:-;t position has, how
" ever, been rendered doubtful by some recent dicta of the 
"Judges, (-! Bro. O. O. :;:)~; 3 AI/st. :;:77; 1 East, G~7; 7 
TTC8 . :!'j8), "that it is incumbent on the yendor to prepare 

1/ and tender a COllycyance, which as a general rule, cer
" tainly seems to have prevailed when the simplicity of the 
" common law-prevailed, and possession was the best evidence 
" oftitk ; but upon the introduction of modifications of estates 
"unknown to the common law, and which brought ,,·ith 
" them all the difficulties which surround modern titles it , 
"hec;lIne necessnr." to make an a.h;::tract of the numerous 
"instrument;:; relating to the title, for the purpose of sub
U mitting it to the purchaser's counsel, and it then became 

(a) 3 Kerr, 549. 

II usual 
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" usual for him to prepare the conveyance. This practice 
" has continued, and is now the settled rule of the profes· 
It sion: the rule is indeed sometimes departed from, but this 
It seldom happens except in the country, and it always arises 
" from consent or express stipulation." Baxtu Y. Lewis, 1 
Forrest's Ex. R. 61 ; but see 6 Taunt. 561. * ;, ;, "It i;; 
" settled that if a conveyance is to be prepared at the expense 
"of the purchaser, he is bound to tender it. 5 East, 198. 
" Now it is admitted on all hands, that the expense of the 
" conveyance must be borne by the purchaser, if there be 
" no express stipulation to the contrflry. Therefore, "'here 
1/ there is no such stipulation, the p:urchaser is bound to ten· 
" der the conveyance." These extracts, and the cases to 
which they refer, shew the grounds of the practice in 
England, and how little applicable they are to this Province. 
Another reason ~nggests itself in thi", case, why the deed of 
conveyance should have been prepared and tendered before 
the money was demanded; viz., that thl' plaintiff had a ,,·ife 
living, who would be entitled to dower if she survived her 
husband, and who therefore ought to be a party to the con· 
veyance. 2 Sugd. Vel/d. &; Pllr., ~1~. 

For these reasons, we are all of opinion that the direction 
of the learned Judge cannot be supported, and that there 
must be a new trial. 

Rule absolute. 
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A SSUMPSIT on a promissory note for £95 13s. 9d., Defendantgave 

dated the 18th Decernher 1854, made by the defendant a negotiable 
note to (,., 

in favor of M. O'Malwney, or order. wbo agreed to 

A h · W' . " bold it as seeu· t t e tnal before dmot, J., at the last Ktng's CIrCUIt, rity for a liabi· 
lity be bad in· 

cnrred for tbe defendant; G. in violation of tbis agreement, indorsed and transferred the note to C. in 
order to rais~ money for G.'. benefit, C. got the note disconnted at a bank, aod was obliged to take it 
up at matuTlty, and two years afterwards, be transferred it to the plaintiff. G. never paid the money 
for tbe defendant, wbicb formed the consideration for the note. Held -thnt nnless C. knew the cir· 
cnm.~necs under which G. got the note, or was implicated in G.'s fr~ud, be would have had a right, 
on takmg up the note from the bank, to recover the amount from the defendant, and that the plaintiff 
claiming nnder C., had tbe same rights. 

Semble, that if C. had taken np the note with G.'. money it would have been extinguished, and he 
eould not have recovered on it. ' 

it 
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, it appl'arcd that the Jl()tl~ was giH'n nllder the fulluwing 
Cil'CUlll"tanees :-The (k(','ndant, "'ho re::;irll'd in this Proy
illl'l' amI owned a Yessel, l,lrl,etl'lI an insurance upon her 
in .4YCil' York through the agenc." of one Gordon, an insur
ance j'l' .. kl'l' n'"i<1ill~' tllere. The ]>I'adice of the Insurance 
()Ilin' ,,'as tt) tab' a note for the pn'llliulU at the time of 
illsurin~', wllieh, if unpaid, tIll' ill"Ul"l'l'S reseryed the right 
to deduct from an." lo~s they Wl're called upon to pay on 
the l'()lic,\': l>11t as not('" of lI()n-re,.;itlenb 1H'l'l' not accepted, 
((IIn/II/I u11l1el't()I,k t.. furni"h tIll' premium-note, on the 
defendallt g'i\'ing llim tlj(' n()tL' in qUl'"tion, wllich included 
the premium and broker'" commission. The note was drawn 
1,." tltl' defenllant in f;I\'.,l' (If' hi" LI'()tlll'r, ",lit) indorsed it 
alJ(1 g-a\'(' it tu Olln/IIII, who agTel'd to deposit it in a bank 
at ,"'t .• Juh/(, a" an indemnit:, fur tIll' note he was to giye the 
III"urallee Offic('; but insteall of doing' so, he indorsell it 
and trallsferred itt .. ()lIe ('I'll 1/1' to cnable him to rai BC money 
to l'a.Y:I liaj,ility of (fI1/"(7,,/I·8.: ('J"((J/e illdor"cd it to Alli80n 
who s·"t it di",connted at a bank in ,'-,'t. John, and it was taken 
ujl at maturity 1),\' ('rUllI', who held it u1'1\'<lnb of two years 
1,(.[orc hl" trall"fern·tl it to the plailltilT. 'Yhile ('nil/(' lldd 
tll1' liut .. , lll' uelll:JlItlt"l paymeut from the lkfeudant, wlln 
rl'fu,;('d to) pay. "tatiu;c: that (,'ul·dUII had defrauded him by 
trallsfl'l'ring til(' llote. UU)'(lU ll did not 1':1.\' the premium, 
a1l<1 tIll' Yl'~"l'l haying been lost, the amount mts deducted 
11)' the oflice out of the sum pa.\Ltj,1c to the defendant on 
the policy. 

The learned .Tudge direeted the jury, that as the plaintiff 
l"l'cein.'ll the note o\!cr-due, he took it subjcl't to all the 
c([uities whieh l'xi~t('ll 1)dwec'n the defendant and Gordon , 
1\'ho was Yirtuall~' the payee; he therefore thought the 
plaintiff was not entitled to recover. Yerdict for the 
defeutlant. 

A rule nisi for a new trial having been granted on the 
ground of misdirection, 

Hazen, Q. C., shewed cause in Hila1'Y term last, and S. 
R. Thom8on was heard in support of the rule. 

OU?'. adv. vult. 
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PARKER, J., now delivered the judgment of the Court. 
This was an action by the indorsee against the maker of a 
promissory note dated the 18th December 185.!, payable in 
four months after date. The note was made payable to JJI. 
O'Mahoney, or order, and indorsed by him in blank and 
delivered to one Gordon, by Gordon to Crane, and by 
Orane to the plaintiff. This was the plaintiff's prima facie 
case, which entitled him to recover if it was not sufficiently 
answered. Now, without doubt, Gordon having receiYed 
the note from the defendant as an indemnity for the noto 
which he (Gordon) had given to the Insurance Office, ought 
not to have transferred the note to Orane, but should have 
retained it according to his agreement. But, unfortunately 
for the defendant, instead of giving a note payable to Gar· 
don alone, or expressing on the face of it the purpose for 
which it was given, he, having confidence in Gordon, gave 
a note payable to order and indorsed in blank, which left it 
entirely in the power of Gordon to set it afloat in the market. 
Gordon instead of retaining it, as he should have done, 
indorsed it and transferred it to Orane, and era lie indorsed 
it to Allison who got it discounted at a bank in St. John. 
It was not paid at maturity by the defendant or Gordon, 
and Orane was obliged to take it up at the bank. The note 
did not thereby become a discharged obligation, but was an 
available security as against the maker in the hands of 
Crane, or any bona fide holder receiving it from him, unless 
he can be implicated in, or shewn to be privy to what may 
be called the fraud committed by Gordon. There is no 
doubt Orane received the note in order to raise money to 
pay a bill of Gm'don's, and may therefore be considered as 
the agent of Gordon, but without knowledge of the circum· 
stances under which the note was given to Gordon; but in 
order to raise money on it for Gordon, he indorsed it and 
gave it to .Allison to get discounted. When the bank dis
counted the note, the bank became the bona fide holder, and 
so remained when it became due, and for aught we see could 
sllrely have looked to the maker for payment. The maker 
having refused payment, and Orane being obliged to take 
the note up with his own money, he therefore stood in the 
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shoes of the bank. Had it appeared that he had taken the 
note up with Gordon's money the case woulll be very differ. 
ent, but that did not appear; and if there was evidence from 
which that could be inferred, it should have been left to the 

jury. 
The circumf'tance of ('((file's having retained the note over 

two years before transferring it to the plaintiff, and of his 
having some time before such transfer, demanded payment 
of the defendant, who refused to pay, alleging as a reason, 
the fraud committed on him, is no doubt yery suspicious, 
but would not of ibelf take away Crolle's right to recover 
from the defendant as the maker of the note. X either would 
the fact that Gordon had never paid the premium of insur· 
ance, but that it was de(lllcted by the office from the defen· 
dant's money, be a defence to an action by Crcme on the 
note, unless (','(we can he implicated, or was in privity with 
Gordoll. It may be admitted that Gordon, though not a 
payee named in the note, must be treated as an original 
party, and also that if the action had been brought by Gor
don, his right to any part of it as commission for his agency 
in effecting the insurance would be very questionable, he 
having failed in part of his duty to the defendant; but we 
cannot perceive in the ca~e, sufficient evillence to warrant 
the learned Judge in directing the jury that the plaintiff 
took the note subject to all the eIJuities existing between 
the maker and payee. allowing tbat Gordon was virtual 
payee. He took it subject to all the equities, and clothed 
with all the rights existing between Crane and the defen
dant; and Crane, for aught we sec, might haye recovered on 
it. At least, the question for the jury was not that ,,,hich 
was laid down to them by the learned Judge. Chalmers v. 
Lanion (a), in which the Court of King's Bencl~ supported 
Lord Ellenborough's ruling, seems clear on the point, and to 
be confirmed by the subsequent case of Crippsv. Da'Vis (b). 
We think therefore the rule for a new trial should be made 
absolute. 

Rule absolute (c). 

(a) 1 Camp. 383. (b) 12 M. 4' W. 159. 
(c) See Burrough v. Moss, 10 B. 4' ('.558; ll7!itehead v. tVa liter, 10 M. 4' w. 

696; Ould. \'. lIarrisOIl, 28 En!!. R. 521. 
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T RESPASS for breaking and entering the plaintiff's The defendant 
., • has not a fight 

close and cuttmg down a mIll-dam. Plea-not gUIlty; on the cross-ex-
. h t' f d J! th t th l' b h amination of WIt a no lOe 0 elence, a e OCU8 ~n quo was a ranc the plaintiff's 

of the Buctouche river which was a public navigable river witne~s, and he-
, fore the defence 

for driving logs and lumber; that it was obstructed by a is opened! to. 
• •• • prove a JustIli-

mill-dam buIlt across It, and that the defendants havmg occa- cation of which 
. d th' . h h . I b bl' d he has given SlOn to pass own e nver WIt t ell' urn er, were 0 Ige notice, and tho 

to remove a part of the dam to enable them to pass. There aflih·~mhalt.ive of 
w le les on 

was another notice stating the river to be a public highway him-no ques-
• tion leading to 

and navIgable stream, and that the defendants removed the it having been 

d t bl th ' I b t d asked on tho am 0 ena e eu urn er 0 pass own. examination in 

At the trial before Parker, J., at the last Kent circuit, the chief. 

defendants' counsel proposed on the cross-examination of 
one of the plaintiff's witnesses, to ask certain questions con-
nected with the justification, which had not been enquired 
into on the examination in chief, and were not available on 
the general issue; but the learned Judge ruled that the evi· 
dence could not be gone into till the defendants had opened 
their case. In leaving the case to the jury, the learned 
Judge said he did not think the evidence proved that tho 
river was a navigable river, and consequently it was 
not a 'public highway within the rules of the common law, 
and therefore the justification had not been proved; but in 
the event of his being wrong on this point, he asked the 
jury to find whether there had been more damage done to 
the plaintiff's mill·dam than was necessary to make a pass-
age for the defendants' logs, if they had a right to the freo 
use of the stream for that purpose. The jury found that the 
justification was proved, but gave a verdict for the plaintiff 
for £25, for the excessive damage in cutting the dam. 

A rule nisi for a new trial having been granted on the 
ground of the improper rejection of evidence, 

D. S. Kerr shewed causa in Hilm'y term. He contended 
that since the case of B1'owne v. JJ:furray (a), the rule was, 

VOL. IV. N* 
(a) R. 4' lIf. 25£. 

that 
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that the plaintiff might either go into his whole case in the 
first instance, or merely prove his prima facie case and leave 
the defendant to answer it. That case was confirmed in 
Shaw v. Beck (Ct), which shewed that the particular period of 
the cause when evidence should be received, was in the dis. 
cretion of the Judge. The defendant had no right to prove 
a justification until the plaintiff's case was closed, unless 
the plaintiff went into the whole case in the first instance. 

A. J. Smith, contra. It was a matter of right for the 
defendant to extract from the plaintiff's witnesses on cross· 
examination, all they knew about the case. The witness 
was sworn to tell the ·whole truth, and he was bound to 
answer all questions put to him, if when answered they 
would be legal evidence. It was not a matter in the Judge's 
discretion at all, but a matter of rigllt. [PARKER, J. I 
thought the defendants had no right to go into evidence on 
cross-examination, of any matter that did not constitute a 
defence under tne general issue.] The recent alteration in 
the law, allowing the parties to give evidence, required that 
the old practice should be relaxed, and that the defendant 
should be allowed to prove his case by cross-examination of 
the plaintiff's witnesses. 

Cu~·. adv. vult. 

P A.RKER, J., now delivered the judgment of the Court. 
The only point on which the rule was granted in this case 
was, the rejection of eyidence-the rejection not amounting 
to an exclusion, but a postponement of the evidence ten. 
dered, until a later stage of the trial. No injustice seems to 
have been done by the ruling, eyen if wrong, for the defen. 
dants, though somewhat irregularly, have had the benefit of 
their justification of which they went into proof, damages 
haying only been given for the excess; but as the point has 
now come distinctly up, it is very important for our future 
guidance that it should be settled, especially as there has 
not hith.er~o been an entire uniformity of practice, though 
the deVIatIOns from what we all believe to be the true rule, 
have not been frequent. The question is, has the defen. 

(.) 20 Eug. R. 309; 8 Ezell. sn. 
dauts' 
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dants' counsel a right on the cross·examination of the plain. 
tiff's witnesses, and before he has opened the defence, to 
prove a special justification of which notice has been given 
under the act of Assembly, and the affirmative of which, if 
pleaded and traversed, would lie on the defendant-a right 
not to be controlled by the discretion of the Judge, and 
where the plaintiff's counsel has carefully and advisedly 
abstained from leading to it by the examination in chief? It 
appears to the Judges present (and I should add we have 
not been able to confer with His Honor the Chief Justice on 
the point) that the defendant has no such right, and that 
the ruling at the trial was quite correct; indeed, we think 
it would be almost impossible fairly to try causes if a right 
existed to the extent claimed. The difficulties attendant on 
trials at Nisi Prius by the generality of pleading, and which 
it has been the policy of the Legislature of the mother coun· 
try of late years to contract, have been much enhanced by 
recent legislation in this Province, to compensate for which, 
whatever the benefits may be in other respects, certainly 
relief to the Judges is no part of the equivalent. It would 
be impossible for the Judge to decide on the relevancy of 
many questions put by the defendant':-; counsel, and it would 
be in the power of an ingenious counsel to multiply discus· 
sion to almost any extent. It would be most inconve· 
nient, and often positively unjust, to interrupt the course of 
the examination of the plaintiff's witnesses while constantly 
recurring arguments were gone into on the admissibility of 
proof under the notice of defence, to be at once heard and 
decided on, which would be found afterwards when the real 
defence, if any, was opened, to be utterly useless, except 
for the purpose of making difficulties and causing ruinous 
delay. The Judge's notel:? would become a mass of confu· 
sion j and no better illustration could he given than a case 
before us at the last term, where, in an action of slander, 
charging theft and false swearing, the defendant justified 
under a notioe of over a dozen larcenies in different places, 
and half a dozen perjuries. Until the defendant's case was 
opened, what question could a Judge say might not be 
directly or indirectly applicable to some part of such mat· 

ter? 
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ter? The discretion which is exercised by the Judge would 
in reality be shifted to the defendant's counsel, who, under 
thc prompting of a crafty client, would find his duty much 
more arduous than it is at present. 

We do not find any case in which the point has been ex· 
pressly decided: none was cited, and we have not had time 
for much research; but the text writers, we think, so far as 
they go, support our opinion. In 1 Starkie on Ev. 3rd ed. 
188 it is said-" The witness cannot be cross-examined as , 
"to the contents of a written document which is not pro
It duced, nor as to the contents of a written document which 
" is in the hands of his adversary, and which he has had notice 
It to produce; for this is part ofthe case of the party who 
" cross-examines, which cannot be gone into until that of his 
"advcl':':.ll'Y has been concluded." And in Greenl. Ev. § 447 
_Ii A party, however, who has not opened his own case, 
" will not be allowed to inoroduce it to the jury by cross-ex
"amining the witnesses of the adverse party, though after 
a opening it, he may recall them for that purpose." Mr. 
Phillips, after observing that the cross-examination as to the 
contents of a lost or destroyed paper would not fall wit.hin 
the objection, observes-" It may, perhaps, be suggested that 
" since the proof of the loss or destruction of the writing is 
It strictly necessary before the counsel can cross-examine as 
" to its contents, the introduction of such antecedent proof 
" might occasion great inconvenience, by disturbing the reo 
" gular progress of the cause, and distracting the attention. 
" But when this inconvenience is likely to be felt in any great 
"degree, it will be always in thp. power of the Judge, if he 
" shall think proper, either to admit in the first instance the 
" witness' statement of the contents of the writing, or to 
" reserve the power of cross-examining as to its contents 
"until the time has arrived when the counsel on the oppo~ 
" site side shall enter upon his case." 1 Phill. Ev. 283. There 
was also a case of Tlw Dean and Chapter of Ely V. Stewart 
(a), in which Lord Hardwicke, a very eminent Judge both 
at law and in equity, inclined to draw the line closer than 
we have done. He 8ay&-" Where at law a witness is pro. 

<,,) 2 Atk. H. 

" duced 
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" duced to a single point by the plaintiff or defendant, the 
" adverse party may cross-examine as to the same individual 
/I point, but not to any new matter." 

Two rules have been long established and acted on gen
erally:-1st. That the defendant cannot go into evidence of 
a set-off on cross-examination of the plaintiff's witnesses; and 
we are aware of no distinction whether the set-off be on 
notice or plea. 2nd. That the defendant is not entitled to 
put any deed or paper in evidence on cross-examination; 
although for convenience sake this is sometimes allowed, but 
always on the understanding that it is to be considered part 
of the defendant's evidence. N either of these rules are 
entirely analogous, although tho reason for them almC):-;t 
equally applies. It is quite obvious that if on cross-exam
ination, the defendant be allowed to prove a justification, the 
re-examination by the plaintiff's counsel will unavoidably 
assume the shape of a crose-examination, on which the de
fendant's counsel would require to re-examine. 

As to the argument raised on the form of the witness' 
oath, it is hardly necessary to say more than that, so far 
as the conscience of the witness is concerne(l, the extent to 
which he is allowed to state matters which he may himself 
deem part of the whole truth, and which may be very pro
perly stated in due order, and ought then to be fully stated, 
must be, and always has been under the regulation of tho 
J uelge. His conscience is absolved when tho Judge re
quires him to be silent. 

For these reasons, the rule will be discharged. 
Rule discharged. 
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DOE on the demise of VERNON and OTHERS 

against WHITE. 

The e~trttc?f a SPECIAL Case. The defendant mortgaged land in fee 
mortgagee III • f d I f h P . 
fee, who has to Moses H'dllllg, who a terwar set t e rovrnce, 
not taken pos- I' b' . f th I d) d' ~c"ion ofthe (never lavmg een III posseSSIOn 0 e an ; procee mgs 
lrt?d, is n.ot were taken against him under the Absconding Debtors' Act selzable III ex- , 
~cution on a and trustees appointed. Joseph A. Crane had recovered a 
Judgment • Wi ll' h' h . . d against him. judgment agamst . e mg, upon w IC executIOn was Issue I 

th:r~e ~:~!;fno and Welling's interest in the land was sold, and purchased 
bond or coven- by Cmne who conveved to the lessors of the plaintiff. The ant to pay tho , J 

money, does mortgage contained no covenant for the payment of the 
not affect the . • 
question. money and reCIted no bond gIven by the mortgagor. The 

defendant held under the trustees of Welling's estate. The 
question for the opinion of the Court was, whether the legal 
estate which Welling had in the land as mortgagee, could be 
seized and sold under the execution. 

The case was argued in Hilary term last by A. L. Palmer 
for the plaintiff, and S. R. Thomson for the defendant . 

.A. L. Palmer for the plaintiff. The sheriff's deed con
veyed all the estate of Welling in the land, both at law and 
in equity, and the purchaser took both the legal interest in 
the land and the equitable interest in the debt. By the 
Revised Statutes, Cap. 113, § 7, "The l'ight of a party bene
t( ficially interested in land held in trust for him, may be 
"taken in execution for payment of his dehts, in the same 
"manner as if he was seized or possessed of such lands, and 
" his legal and equitable estate shall vest in the purchaser." 
Martin v. lJIowlin (a), and Doe v. Bennett (b), shewed that 
there was no difference between the estate in the land and 
the money due on the mortgage. In the former case Lord 
Mansfield said, the estate in the land was liable to debts. 
The intention of the Legislature was, that all the interest 
a party had in land should be seizable in execution. The 
sixth section of the act authorized "a right of entry" to be 
seized and sold. A mortgagee had both the legal estate and 

(a) 2 Burr. 969. (b) 5 Eng. R. 536. 

the 
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the right of entry. In Doe v. Donnelly (a), there was no 
intention to pass the debt. 

S. R. Thomson, contra. The mortgage was only a secu
rity for the debt; and as the debt could not be taken in 
execution, neither could the estate of the mortgagee in the 
land. Doe v. Donnelly shewed that the legal estate did not 
pass by a deed, unless the debt passed. The sheriff 
did not profess to assign the debt in this case. [N. PARKER, 

M. R. If the legal estate is transferred by the sheriff's deed, 
see the position of the mortgagor when he comes to redeem: 
he finds the legal estate in the hands of one party, and the 
debt in another. Is he to redeem against both?] The inter
est of a mortgagee in the land was not such a "right of 
entry" as was authorised to be seized and sold by the sixth 
section of the act (1 Rev. Stat. 291), nor did this case come 
within the seventh section of the act, which authorised the 
sale of lands of a cestui que trust for payment of his debts. 
The mortgagor was the real owner of the land; the debt 
being the principal, and the land the accessory. Cruise's 
Dig. Title XV. Mortgage. Ch. I. § 14. 

Cur. adv. vult. 

PARKER, J., now delivcred the judgment of the Court. 
The question submitted by the special case is, whether the 
legal interest which a mortgagee has in land conveyed by a 
deed of bargain and sale in fee by way of mortgage, can be 
seized in execution by a judgment creditor of the mort
gagee, and the estat.A of the mortgagee transferred by the 
sheriff to a purchaser und~r the B"XAcutioll, where on the one 
hand the mortgage contains no covenant for the repayment 
of the money, nor recites any bond as given by the mort
gagor; and on the other, it does not appear that the mortga
gee has ever taken possession of the land. The circumstance 
of there being no bond nor covenant to pay the money lent, 
would not seem to affect the question; as it was decided in 
Yates v . .Aston (b), that the money loaned on security of 
a mortgage without bond or covenant to pay, might be recov
ered under the common indebitatus count in debt: and see 

(It) 3 Kerr, 238. (b) 4 Q. B. 182 • 
.d.ll~nb!J 

315 

1859. 

DOE demo 
VERYON 
against 
WHITE. 



316 

1859. 

DOE demo 
VERNON 
ayain8t 
WHITE. 

CASES IN EASTER TERM 

.Allenby v. Dalton (a). Lord Denman in giving judgment 
says-" The mortgage does not appear to have been taken 
"in satisfaction, but as a security collateral to the contract 
"raised by the request and the advance in consequence." 

The mortgage then being but collateral and accessory to 
the debt, if the debt cannot be taken in execution, can the 
mortgage estate? In Cooper v. Ga?'dner (b), the question 
was raised whether the estate which the defendant had of a 
term in lands as mortgagee, could be extended, the mort. 
gagor remaining in possession. The sheriff of .Anglesea had 
extended the land, and delivered to the plaintiff a moiety 
thereof, according to the statute. The question came before 
the Court on an application by the mortgagor to set aside 
the inquisition, and also by the executrix of the mortgagee. 
It was argued that the mortzagor was not prejudiced: that 
as to legal rights, the elegit only put the judgment cre
ditor into the situation in which the defendant was before, 
according to the observation of Gibbs, C. J" in Rogers v. 
Pitcher (c), and all the present equities between the mort
gagor and mortgagee would still subsist. Sir J. Oampbell 
for the application, said----:" The mortgagor and :Mrs. Hatton 
"(executrix) are entitled to contend that an interest such 
" as this, in a mortgage term, cannot be taken under an elegit." 
The Court refused to decide the question on the summary 
motion: Coleridge, J" observing-II As the case is put on 
"behalf of the mortgagor, there is only a false finding, 
"(namely, on the inquisition under the elegit) by which he 
"need not be bound." 

As it seems clearly sottled that the judgment creditor 
cannot get possession of lands extended under an elegit 
where there is a resistance-Hillary v. Gay (d)-without 
bringing ejectment, the question would properly arise on 
the trial of that action, and therefore there was no neces
sity for the summary interference of the Court· and we 
should probably decide in the same way, if this 'had been 
a mere summary application on behalf of the mortgagor 0 

his assigns or trustees. The Statute 1 & 2 Viet. c. 11;' 

(a) 5 Law JOflT. :nz. 
(c) 6 Taunt. 206. 

(b) 3 A. 9' E. 211, 
(d) 6 C. 9' P. 28!. 

§ 11, 
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§ 11, extends the right of creditors, and allows the elegit to 
operate on lands, tenements, and hereditaments held in trust 
for a debtor, or over which he had any disposing power 
which he might, without the assent of any other person, 
exercise for his own benefit; with a proviso that as against 
purchasers, mortgagees, or creditors who shall have become 
such before the time appointed for the commencement of 
the act, such writ of elegit should have no greater force than 
an elegit would have had before the act passed. By the 
Statute 17 & 18 Vict. c. 125, § 61 and 64, styled" The Gom· 
mon-Law Procedure Act, 1854," power is given to a Judge 
to allow the attachment of debts of the judgment debtor, and 
to order the garnishee to appear, and to pay to the judgment 
creditor the debts he owes to the judgment debtor, and the 
Judge may allow the judgment creditor to bring an action 
against the garnishee if he dispute the debt. Now it 'would 
be somewhat curious if a judgment creditor could, on elegit, 
seize and extend the mortgage which is security for the debt, 
while the debt itself could not be touched except under a 
Judge's order, and might be attached at the suit of another 
creditor. It was decided in Taylor v. Gale (a) that the ex· 
act interest which an execution debtor had in a term of years 
need not be stated: Lord Kenyon saying-" It is impossible 
"to suggest any possession of a certain term that is not the 
"subject matter of a seizure by the sheriff under afl.fa." 

It may be doubted whether the mortgagee of a term has any 
legal interest which can be seized until he enters and takes 
possession, nor do we find any instance in which it has been 
held, that on afl.fa. against a mortgagee of a term of years, 
his interest in the term may be sold. In Bac. Abr. " Execu· 
tion" (0), it is said-" Nor can the sheriff take in execution 
" goods pawned or gaged for debt, nor goods demised or let· 
" ten for years, nor goods distrained." Fa1'r v. Newman (b), 
decided, that goods of a testator in the hands of his execu· 
tor could not be seized in execution of a judgment against 
the executor in his own right. And yet the property in 
the goods was clearly in the executor, therefore property 
is not the only criterion; and the executor could clearly have 

(a) 3 T. R. 292. (b) 4 T. R. 621. 

YOLo IV. 0* transferred 
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transferred them, therefore the right to transfer does not 
alter the matter, or give the sheriff a right to seize. The 
Court here has held that, under the act of Assembly, an 
equity of redemption may be seized and sold under ft· fa.: 
that is, the Court considers the equity of redemption to be 
an estate in the land which m~y be seized; as therefore the 
estate of the mortgagee would only be a concurrent estate, 
it would not be right to treat the land as seizable both on an 
execution against the mortgagor and mortgagee. The mort
gagor's estate is put on the same footing as that of a pawner 
of goods, whose right is sold subject to the lien. If then 
this may be done, would it not follow that if a mortgagee's 
right could also be seized, it would not be confined to the 
first mortgagee, but that the right of a second, third and 
fourth might also be seized; for they each hold an interest 
in the· equity of redemption? And if the mortgagee's right 
can be seized, the mortgagor might be sued for the debt by 
the creditor after he had been turned out of possession by 
the vendee of the sheriff. If a mortgagee's interest in land 
could be seized and sold, what is the criterion of value of 
the thing sold'? Not the value of the land, no~' the value of 
the estate in the land, for the whole legal estate is vested in 
the mortgagee, but the amount due on the mortgage. The 
law not providing for any registry of part payments, the whole 
legal estate remains in the mortgagee, though but a very 
small part of the debt remains unpaid, (indeed the whole 
may be paid, and the estate remain until a discharge is signed 
on the record). The amount due on the mC!rtgage, which is 
the whole value of what could be sold, is the debt from the 
mortgagor to the mortgagee, and yet that debt cannot be 
seized and sold; neither if the mortgage contained a power 
of sale, would that power pass by the sheriff's deed. The 
sheriff cannot evidently take the mortgage deed in execu
tion and assign that. 

In 2 Fonblctnque on Equity, in a note to page 257, it 
is said -" As to the nature of the estates of the mort. 
" gagor and mortgagee, it seems to be at length settled, that 
" as the mortgagee is considered as holding the estate merely 
i; in tlw natme of a plerlge or ficcurity for payment of his 

" money. 



IN THE TWENTy-SECOND YEAR OF VICTORIA. 

"money, a mortgage though in fee (the legal estate in which 
" descends to the heir at law) is considered in equity only 
" as personal estate." And in page 258·-" As to the estate 
" of the mortgagor, though formerly doubted whether he had 

," more than a right of redemption, it is now established that 
" he hath an actual estate in equity, which may be devised, 
"granted, 'and entailed." In 1 Maddox Chan. 512,-" It is 
" a rule in equity that a mortgagee is only considered as a 
/I trustee, and that a mortgage, as in the civil law, is but a 
" security for the money lent. * * * * Nothing real 
" passes to the mortgagee, and the mortgage conveys nothing 
" in the land, neither dower nor tenancy by the curtesy. 
"* * * * The equity of redemption is considered as 
" an estate in the land." In 2 Sl(gd. Vend. &: Pur. 10th ed. 
215-" The wife of a trustee in fee, or of a mortgagee in fee 
" of a forfeited mortgage, is at law entitled to dower, but a 
" fine was on that account never required by a purchaser; 
" because if the wife were to be so ill-advised as to prose
" cute her legal claim, equity would at this day undoubtedly 
" saddle her with all the costs." 2 F1'cem. 43,71. It is said 
in Oruise's Dig. Title XV. "Mortgage" Oh. I. s. 14,-" As 
"money borrowed on mortgage is seldom paid on the day 
"appointed, mortgages are now become entirely subject to 
"the Oourt of Ohancery, where it is an established rule that 
/I the mortgagee holds the estate merely as a pledge or secu
/I rity for the repayment of the money; therefore a mortgage 
" is considered in equity as personal estate. The mortgagor 
" is held to be the real owner of the land, the debt being 
,: esteemed the principal, and the land the accessory." And 
in Oh. II. § 11, of the same book-" As long as the right of 
/I redemption exists, the mortgagee is considered merely as 
" trustee for the mortgagor, and that none of his charges or 
"incul1l,brances attach on the estate." [Therefore' a judg
ment against a mortgagee does not become a charge or 
incumbrance on the mortgaged land.] If leasehold estate 
is assigned by way of mortgage, the lessor cannot sue the 
mortgagee as assignee, even after the mortgage has been 
forfeited, unless the mortgagee has entered into possession. 
In Martin v. Mowlin (a), Lord Mansfield said-" A mortgage 

Cn) 2 Bu", 979. 

" is 
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c; is ~ charge upon land, and whatever would give the money, 
" will carry the estate in the land along with it to every 
"purpose. The estate in the land is the same thing as the 
"money due upon it. It will be liable to debts; it will go 
Ie to executors. The assignment of the debt, or forgiving it, 
" will draw the land after it as a consequence." The obser· 
vation of Lord Ellenborottglt in Scott v. Scholey (a), has also 
much force :-" The degree of inconvenience which would 
" attend the sale of such interests by the Sheriff, although it 
" woul<.1 in strictness afford no argument against an aseer· 
" tained legal power of the Sheriff on such a subject, is a 
"sufficient reason why the Court should anxiously watch 
"the extension of such power in a case in any respect doubt. 
"fuI. What means, in any degree adequate, has the Sheriff 
" of taking an account of the actual amount of the incum· 
" brances thereupon? The sale, if made by the sheriff, must 
"necessarily bo made under circumstances of still greater 
" ignorance and uncertainty as to its value, than attend sales 
" of any other description of property." 

In the absence, therefore, of any authority in favor 
of the sale of the mortgagee's interest; considering that 
the principles which govern mortgages, although arising 
in equity, are part of the law of the land; that the maxim of 
law being "accessorium non ducit, sed seqttitur suum prin. 
" cipale;" that the debt being the principal and the mort
gaged estate accessory, and the debt being clearly not seiz.. 
able on execution, the estate ought not to be; that when 
land is made by law seizable, the Court has held the mort. 
gagor's estate is seizable as land; that the mortgagee's 
incumbrances do not affect the estate he has in mortgage, 
nor is it subject to dower; that there is no instance cited 
either from England, the United States, or any of the Colo
nies, where such a principle has been established litnd the 
only case occurring in England (Cooper v. G~rdner) 
shewed it to be certainly not recognized there' that if a 
law is passed making debts liable to execution th~ debt will . , 
be selzable, and not the security for it; and that the Sheriff 
cannot seize and assign the mortgage deed, or any power for 

(a) 8 East, 484. 
sale 
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sale therein contained; we think we shall be fully justified 
in holding that the estate of a mortgagee in fee who has 
not taken possession, is not seizable in execution. 

This case is perhaps a very striking instance in support of 
the argumentum ab inconvenienti, as we are called upon to 
decide between the respective rights of the Trustees under 
the Absconding Debtor's Act, who stand in the place of the 
mortgagee, and the execution creditor of the mortgagee; 
for if the money due on the mortgage belongs to the Trus
tees, to be divided rateably among the creditors, and as no 
preference is given to a judgment creditor, it would be 
rather extraordinary if he could, by his execution, dispose of 
the mortgagee's title to the land, while the Trustees under 
the Absconding Debtor's Act recover the money for which 
the mortgage was given as a security. 

We need not advert to the cases cited in Doe v. Donnelly 
(a), where on the construction of a deed, the same doctrine 
was SUbstantially maintained. We think therefore the de
fendant is entitled to the judgment of the Court. 

Judgment for the defendant. 

(a) 3 Kerr, 238. 

AITON against BALLOCH. 

321 

1859. 

DOE demo 
VERYON 
against 
WHITE. 

A SSUMPSIT on a guarantee. The first count of the The plaintiff 

declaration stated, that whereas on the 20th Decembe1' :~~~:d~~n~- to 

1856, in consideration that the plaintiff, at the special in- hD.· T
t
· to etnlnble 

1m 0 ge ogs, 
stance and request of the defendant, would enter into a on receiving se-

. ,. . . h D'd m l CUrIty for the certam agreement m wntmg WIt one a'ln .L ap ey, as delivery of tho 
~ II . [tt' t t b m l d I' logs: the dc-10 ows,- se mg ou an agreemen y.L ap ey to e Iver fendant having 

to the plaintiff, three hundred thousand superficial feet of agreed to b;t-
como seCUfl y, 

spruce saw-logs in June then next, and an agreement by the an agreement 
for the delivery 

of the logs by T. D., and payment therefor by tbe plaintiff was signed by them, and tho defendant 
then wro~ upon the agreement and signed the following mcmorandum:-H I guaranteo the perform
ance of th,S oontrac;t On ~he part of D. T;" aud the agreement was then delivered to the plaintiff. 
IIold, that nO consIderatIOn for tho defendant's promise could be inferred from the terms of the guu
a~tee; and that the same rule would apply, whether the guarantee was written on the same paper 
With the agreemont, or on a separato paper referring to it. 

plaintiff 
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plaintiff to pay Tapley therefor at the rate of thirty shillings 
per thousand on delivery, after deducting the amount he 
might have advanced on the logs, with interest and commis
sionJ; the defendant promised the plaintiff to guarantee the 
performance of the agreement on the part of Tapley. Aver· 
ment, that the plaintiff confiding in the defendant's promise, 
did then and there enter into the agreement with Tapley, 
and did afterwards advance and pay to Tapley on the con· 
tract and on account of the logs so to be delivered by him 
to the plaintiff, and on the faith and in consideration of the 
defendant's promise, the sum of £325; and though the 
plaintiff had always been ready and willing to receive and 
pay for the logs at the rate mentioned in the agreement, 
yet that Tapley did not deliver them, of which the 
defendant had notice; and though he had been requested, 
&c., he had not delivered the logs nor paid the plaintiff the 
amount advanced to Tctpley. The second count stated that 
in consideration that the plaintiff at the request of the 
defendant would accept the delivery by Tapley of the 
spruce logs, as before mentioned, and would pay Tapley 
therefor, &c., the defendant promised the plaintiff that 
Tapley would deliver the logs, &c. Averment, that neither 
the defendant or Tapley would deliver the logs. 

At the trial before Garter, C. J., at the Sittings after last 
Trinity term, the plaintiff proved that Tapley had applied 
to him to make advances upon logs; that he agreed to do so 
upon getting security for the delivery of the logs, and that 
the following agreement was then prepared :-

"Memorandum of agreement made this 20th day of De
"cember 18,56, between David Tapley of the one part, and 
" Jctmes Aiton of the other part, witnesseth that the said 
" Tctpley agrees on his part to furnish and deliver to the 
" said Aiton at the usual places of delivery above Indian
,; town, in all the month of June next, three hundred thous. 
" and superficial feet of good merchantable saw-logs, to be 
" cut by his own men and hauled by his own teams; said 
" logs to be surveyed by a survayor mutually chosen. The 
" said Aiton on his part agrees to take the logs and to pay 
" Tapley at the rate of thirty shillings per thousand super. 

" ficial 
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" fidaI feet, to be paid in cash on the right delivery of the 
"logs, after first deducting the amount he may have ad
"vanced upon the logs, together with interest and the usual 
" commission of five per cent.'" 

The defendant agreed to become security, whereupon the 
plaintiff and Tapley signed and sealed the agreement, and 
the defendant witnessed it, a~d then wrote upon it and 
signed the following memorandum :-

"I guarantee the performance of this contract on the 
" part of David Tapley." 

The agreement was then delivered to the plaintiff, who 
made advances to Tapley to the amount of £374, but he 
failed in the delivery of the logs. It appeared that the price 
of logs in the market was less than thirty shillings per 
thousand in June, when the logs were to have been de
livered according to the agreement. 

A verdict was found for the plaintiff for £-115, the defend
ant having leave to move to enter a non-suit on the ground 
that the guarantee was not binding for want of considera
tion; and that in consequence of the fall in the price of logs, 
the plaintiff had sustained no damage by the non-delivery. 
A rule nisi for entering a non-suit on these grounds having 
been granted in Michaelmas term last, 

Jack shewed cause in Hilary term. He contended that 
the contract between Tapley and the plaintiff, and tho 
defendant's guarantee, must be taken to be one instrument, 
the original contract being, as it were, incorporated with the 
guarantee, and forming the consideration for the defendant's 
promise. That the plaintiff had shewn that the defendant's 
promise was not a nudum pactum, but was the true consi
deration on which the plaintiff advanced his money; and 
that the meaning of the guarantee might be ascertained by 
reference to the surroun.ding circumstances. Bainb1'idge v. 
Wade (a); Oolbourn v. Dawson (b); Goldshede v. Swan (c); 
Haigh v. Brooks (d); Oaballero v. Slater (e); Taylor v. 
Harris (f). He also contended that the true measure of 
damages in this case was, the money advanced, and interest. 

(a) 15 Jur. 572. 
(d) 10.1. t E. 30~. 

(h) 15 Jur. 680; 10 C. B. 765. 
(.) 25 EnfJ. R. 285. 

(c) 1 Exclt. 15.1. 
(f) 2 Kerr, 3,13. 

2 
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2 Greenl. E'/). § 261. Bush v. Canfield (a); Startup v. 
Cortar.r.i (b). 

A. R. Wetmo1'e, contra, contended that the guarantee 
shewed no consideration, and was therefore void by the 
statute of frauds. Hawes v. Armstrong (c). If the Ian· 
guage of a guarantee was ambiguous, extrinsic evidence of 
the surrounding circumstances might be received, but not 
otherwise. There was no ambiguity in the language of this 
guarantee, and therefore no evidence could help the plaintiff. 
If the guarantee was sufficient, the plaintiff had not SUB

tained any damage, and the verdict should be reduced to 
nominal damages. 

Cur. ad'/). 'Vult. 

RITCHIE, J., now delivered the judgment of the Court. 
We think it clearly established that though the considera
tion must appear on the faco of the instrument, it need not 
be in express words; it may be collected or implied from 
the instrument, but it must be with certainty, not by con· 
jecture however plausible; there must be a well grounded 
inference to be necessarily collected from the terms of the 
guarantee, that the consideration stated in the declaration, 
and no other, was intended by the parties to b(the ground 
of the promise. Hawes v. Armstrong ( d). If, in the present 
case, we look merely to what the defendant says in the me. 
morandum he signed, there is not a fact, circumstance, or 
statement set forth, from which any inference can be drawn 
as to even the probable consideration or motive that led him 
to sign the guarantee. The only inference to be drawn is, 
that at the time he wrote the memorandum, the agreement 
was signed and perfect; for he says" this contract," that is, 
the contract as we now see it, signed, sealed, and complete, 
and upon which he simply wrote the memorandum. This 
case differs entirely from Taylor v. Ha1'ris, cited at the 
~rgument. There the guarantee was actually incorporated 
ill the agreement, and formed part of it: only one instru. 
ment was signed, and that in the same way and at the same 

(n) 2 Conn. 48;;. 

(c) 1 Bin:/. N. C.761. 
(b) 2 C. M. t R. 165. 
«1,) 1 Bing. N. c. 'iSI. 

time, 
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time, by the principal and surety, (the surety's name appear
ing first); both thus being parties to the original and only 
agreement. Here, on the face of the document, everything 
is opposed to the idea of the defendant's being, or intending 
to be, an original party to the sealed agreement. 

Weare at a loss to understand how the plaintiff could be 
better off in this case by having the memorandum written on 
the same paper with the agreement, than if it was written 
on another paper and annexed to it, or written on another 
paper and not annexed at all, but simply referring to it. The 
case of Semple v. Pink (a), is a strong authority on this point. 
Inasmuch then, as we cannot form the most remote idea from 
the instrument itself, as to the consideration or inducement 
which operated on the defendant, or that there was any at 
all, we think it wants an e~sential ingredient under the 
statute of Frauds to make it a binding contract on the 
defendant. 

In the second count, the plaintiff treats the defendant's 
guarantee as a primary engagement, whereby he under
takes that Tapley shall deliver the logs according to 
the terms of the contract, without setting out any con
tract between the plaintiff and Tapley; and the covenant 
of the plaintiff to pay Tapley for the logs, is treated as a 
promise to the defendant to pay Tapley. But it is clear 
that it was not intended that the defendant should be liable 
in the first instance, but only for the default of Tapley; and 
where such is the nature of the contract, although the giv
ing the guarantee by the defendant might be the induce
ment to the plaintiff to enter into the contract, and that 
without it he would not have done so, or made advances on 
it, still as Tapley was to be liable, the defendant's engage
ment is but secondary, and the consideration must appear 
by the writing; as in Anderson v. Hayman (b), where it 
was held, that if a tradesman delivered goods to A. at the 
request of B., and on the credit of B., if A. is liable, B.'s 
promise is only a guarantee, and void by the statute of 
Frauds if the agreement is -not in writing. The cases are 
collected in the notes to 1 Saund. 211. It is clear this 

(a) 1 Ellteh. ". 

VOL. IV. p* 
(b) 1 H. Bla. 120. 

count 

325 

1859. 

ArrON 
against 

BALLOCH. 



32G 

1850. 

AlTO" 
against 

};.lLLU~U. 

CA~ES IN EASTER TERM 

count cannot be sustained. If Ballocl~ was to be a party to 
the original contract, there was a very simple method of 
effecting it, by making him a surety for Tapley in the con· 
tract itself, as wa,; done in Caballero v. Slater (a), and in the 
case of Taylor y. Hai'ris (b); and see also Bushell v. Boo,. 

van (c). 
'1'110 rule theref,Jre will be made absolute for entering a 

nonsuit. 
Rule absolute (d). 

(n) ~:; E"g. R. ~k,-,; H C. B. 300. (b) 2 Kerr, 3.13, (c) 1 Bing. N. C,103, 

(d) By the Act ~:; 1-,,'1. c. 31, § 1, "Xo special pro~ise to be. made. by an! person 
aftel' the p""ing of thb Act tu au,wcl' t"l' the debt, dc!ault or IllI"Carnag~ ot another 
pen;oll, being in writing and signed by the pa,rty to be charge~ th~rewlthJ or somo 
pel'son by him thereunto lawfully authorized, shall be deemed lllvahd to support an 
action, ~uit, vr other proceetling to charge the person by WhUlll such prOllll:;C shall 
have been mado, by rea"on unly that the cOllsidcmtion f". sueh promise dv"s not 
appear in writing, tor by ncees,ary inference from", written document." And seQ 
Hu/m'" r. Jlllc'hcll, G ]Uf. _Yo S. ,:;, 

PETERS against IRISH. 

Dcfcu,lant in- Af::SU.\lPSIT on two promissory notes for £100 each, 
dorsed a note bi L h f I d 1 G -"- J. for tho accom- pay a c tllree mont s a tel' late, rawn)y . u:; , 

modation o~ S., Saltel' in fiwor of the defendant and endorsed by him 
who gave It to • 
B. to mise. At the trial before Wilmot, J., at the last King's circuit, the 
money on It; . . . 
B. appl.ie(~ tu defence was that the plamtlff had ootamed the notes by an 
the phLlntJtl . d' '-.. d L h . 
who discounted USUrIau:'! Iscount, .1 t appeare tllat t e notes were mdorsed 
~~~~~~e~:~~ oy the defendant for the accommodation of Messr::;, Salter, 
~h .. n the legal who in order to raise money gave them to one George M 
mtcrest. Held, ' , • 
that it was a Burns, and received from him the amounts, less a discount of 
loan by the 
plaintiff, and about 20 per cent. Burns was called as a witness for the 
~~~h~ ~~{:,h':d defendant, but stated that he could not say whether he had 
thercfol'~ tho ever had the notes in his possession or not, as he made no 
traDsa~blOn was 
usurious. . marks on notes so as to be able to identify them. The plain-

Where a Wlt- , , 
Dess called to tIff was then called as a WItness for the defence, and said 
prove that the th t h" . h h h d b conaiderationof a IS lIDpresSlOn was t at e a ought the notes from 
a note was usu-
ri.ous, .declined to state what amount he gave ~n d~scou~ing the note, because his answer might render 
him liable to a penalty, but on cross-eXaIDmatlOn Said that he gave what he thought it was worth. 
ilold, that he was bOUlld on re-examination to biate what he gave, 

Burns 
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Burns. He was then asked what he had paid for them; but 
his counsel objected to his answering the question, and the 
learned Judge told him that he need not answer it unless he 
pleased. The witness then said "I will not say what I paid 
" for the notes. I paid the party what satisfied him. I 
1/ refuse to answer whether I paid the amount, less legal 
" interest." On cross-examination he said-It The notes were 
" sold to me in the market, and I gave what I thought the 
"value of them. I gave what Burns asked for them." In 
answer to a question on the re-examination, whether he did 
not get more than six per cenL, the plaintiff said-It I decline 
" answering that question. I will swear I did not get 2,5 
" per cent. on the discount. I can't say what I got/' The 
jury having found a ver~ct for the plaintiff for the amount 
of the notes i 

..4.. R. Wetmore obtained a rule nisi for a new trial in 
lJlicltaelmas term last, on the ground of the refusal of the 
learned Judge to compel the plaintiff to answer questions, 
also that the verdict was against law and evidence. 1 Ret'. 
Stal. 266 i and East v. Olwpman (aJ, were cited. 

lJ. S. Kerr now shewed cause. The question is whether 
the plaintiff claimed his privilege as a witness in time, for 
if the answer would shew that he was liable to a penalty, 
he had a right to refuse. 2 Rev. Stat. 364. [RITCHIE, J. 
Can JOu find any case where a witness can tell one part of 
a transaction, and shelter himself from telling the rest by 
claiming his privilege? It seems to me, that when he went 
5nto the transaction on the cross-examination and told how 
he got the notes, and said he gave what he thought they 
were worth, he was bound to tell on re-examination what he 
did give.] East v. Ohapman has been overruled, and it is 
now h~ld that a witness may claim his privilege at any time. 
Garbett's case (b), Rosc. Ev. 144. The transaction was not 
usurious. A man may buy a note in the market for any sum 
be pleases, and it is valid unless there was usury in the 
inception of the note j 2 Saund. Pl. &; Ev. 1135 i therefore 
it is quite immaterial what the plail1tiff gave for the notes. 
[RITCHIE, J. But the witI!ess is not to decide whether the 

(a) M. t Mal. 46. (b) 1 Den. C. C, 238, 
question 
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question is material or not: that is for the Judge at the trial 
to determine. WILllfOT, J. If it is immaterial what the 
plaintiff gave for the notes, then you must establish that he 
had a right to refuse answering a question, which you Ba~ 

would not subject him to the penalty of usury.] There was 
no loan of money, which is essential to constitute usury. It 
was a fair purchase in the market. Ex parte Lee (a). 
[RITCHIE, J. Then all a party has to do to evade the law is, 
to say-" This is a purchase,-not a loan." But what is the 
real transaction? The plaintiff lends Salter £80, for which 
he expects to get £100 in three months. There was an 
advance of money and a promise by the note to return it. 
If the statute can be evaded by the flimsy pretext that it 
was a purchase, and not a loan, it is a mere delusion.] What 
is there to shew that the notes were not good in their incep. 
tion? [RITCHIE, J. Why this: that the maker of the notes 
by his agent, Burns, took them to the plaintiff and got them 
discounted. I think the words of Lord Mansfield in Lowe 
v. Waller (b), "That it is impossible to wink so hard, as not 
" to see that the intention of the parties was a loan of money " 
-will apply to this case.] The law with regard to usury 
has been much changed since Lord Mansfield's time. 

A. R. Wetmore, contra, was stopped by the Court. 
N. PARKER, M. R. I have no doubt about this case. What. 

ever the policy of the law relating to usury may be, so long 
as it remains, we are bound by it. There is one singular 
feature in this case: all the witnesses were afflicted with an 
unfortunate forgetfulness of the facts connected with the 
notes. The plaintiff's counsel objects to the plaintiff's telling 
what he gave for the notes, but he nevertheless takes the 
advantage of telling the jury on the cross-examination that 
he gave what he thought they were worth. Surely then 
the defendant had a right to ask what that was. It was the 
legitimate sequence of his previous answer, and I think he 
ha~ n~ right to refuse t~ state it. As to the usury; the 
plamtiff was concerned m the concoction of the notes. If he 
had been a bona fide purchaser in the market the case would 
have been different. ' 

(a) 1 Pro Wms. 782. (b) 2 Doug. 736. 

PARKER, 
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PARKER, J. It was evidently the intention of the parties 
to conceal the facts; but no one who heard the evidence 
could doubt that the plaintiff got tw.enty per cent. on the 
discount. It is said that there was no usury because the 
plaintiff purchased the notes in the market; but this was 
not a case of purchase. The notes did not go into the hands 
of a third party in payment of a debt; for Burns was the 
mere agent of Salter to raise money on them, and Salter was 
to pay £100 at the end of three months for about £80 which 
he got from the plaintiff. As to the other point: the rule 
very properly is, that if a witness claims his privilege he 
must do so at once. If he answers to part of a transaction, 
he must answer the whole. 

WILMOT, J. I am of the same opinion. I think it is im· 
possible to say there was not usury in this case, and I am 
satisfied I went too far in protecting the plaintiff from an· 
swering questions relative to the notes. When he answered 
part, I should have compelled him to answer the whole. 

RITCHIE, J. No law has exercised man's ingenuity so 
much as the usury law; but whatever devices the parties 
may resort to to conceal the real transaction, if the Court 
can see that there was a loan of money upon usurious inter· 
est, the law must prevail. When the plaintiff calls this trans· 
action a sale, he uses a misnomer: it was a clear loan of 
money, and he has taken usurious interest-twenty per cent. 
at least, according to the evidence-therefore I think the 
rule must be made absolute. I have already stated my 
opinion on the other point. 

Rule absolute for a new trial (aJ. 

(a) By the Aet 22 Vict. c. 21, contracts on whioh more than six per ceDt. is reo 
lerved, are DO lODger void, but the cxcessivo interest may be deducted. 
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DEVEDER against BRITAIN. 

r..'l:l::l~::,~'~~-:t TRE~P ASS quare clausum fregit, tried before Wilmot, 
d.··.' in (hrnl J., at the last King's circuit. 
:~:';;;;'I'''':~~l:;'' in Tlte plaintiff claimed under a deed dated in August 1856, 
f",,":-" Boo it from John Townsend Coffin and Hem'y E. Coffin, t.he deyi· 
T"'memhered ~ 
tlwt on, .lie.. sees under the will of the late General Coffin. The deed 
~~f:'~~;':':'~/::f was executed j,y an attorney under a power given by John 
the t,,,,.',, of Towilsend Co.ffi·n and Henry E, CO.fJin , and acknowledged 
""'I'h'lfIIpfl)}I, 

in j';n'l[and, before the Mayor of Southampton in t.he following form:-
I "r"lD,,1I \' "p' • 
1"'u,,',I, ,(e. "Be it remembered that on the fourth day of October, III 
t; i ,"'n unoer mv • h d d d fi t 
hand and seul " the year of our Lord one thousand eIght un re an or y. 
~~~;I~;"~~:ll)O"c U five, before me, Thomas Grfffitlt8, Esquire, Mayor of the 
written," and II town of Southampton in the Kin O'dom of England person· 
.' "'ned h, the b' 

lIt'Y"T: with a U aUy appeared, &c. Given under my hand and seal the 
so:li aUlxeu, d ' fi b ." 
!i,l\'iog tha "ay ana year rst a ove WrItten, 
word.~ ., l~'{Jtttlt- • -.1_ 

""'plan ,'illo" Thomas Griffith, {s I 1 
i",seribeo round .Mayor ea , f 
",:."t "ppcared , -..-
to be the city Th d" cY 7 t TT.'ll" • 'b d tl arms. HeM, e wor s DOltiltamp on y ~ a were Jnscf} e upon Ie 
that it imported seal around what appeared to be the city arms. 
I,) be the cor· , 
porale seal of The defendant had been in the occupation of the land 
:')f)uthampton, ••• • 
and not thepri. since 1840, and claImed that It was contamed in the de SCrIp· 
"ute seal oftha t' f d d f G I rY,/¥l d t d' 1817 d lI1"yor, and lOn 0 a ee rom enera \.I0.1/0n, a e In , un er 
theref'JTa the which he claimed. There was a good deal of confiictinO' acknowledg- :::> 

~ent was suBi· evidence about the possession and the boundaries of the 
c,ent under the 
1 R,'t'. Stat. c. land described in the deeds, upon which the jury found in 
1I1. favor of the plaintiff. 

A rule nisi having been granted for a new trial on account 
of the improper admission of the power of attorney, and that 
t.he verdict was against evidence, 

S. R, Thomson now shewed cause. He contended that 
the plaintiff having got the verdict, it must stand unless 
the defendant could shew that it was wrong. If there was 
nny vagueness in the description, that was a question 
entirely for the jury. As to the acknowledgment of the 
power of attorney: the seal spoke for itself, and appeared by 

inspection 
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inspection to be the seal of office of the lIayor of Soutlwmp
ton, and not his private seal. It was sufficient according to 
the act 52 Geo. 3. c. 20; and 1 Rev. Stat. 286. 

Jack, contra, contended that the words "my hand and 
seal" shewed that it was not the corporate seal of South
ampton, as required by the act, but the private seal of the 
:Mayor; and that where it was left doubtful whether the 
land was included in the description of the deed, there: 
ought to be a new trial. Bull v. MCready (aJ. 

N. PARKER, M. R. I think the question was clearly one 
for the jury, and was left favorably for the defendant. As 
to the question about the seal: the Mayor was doing an 
official act when he took the acknowledgment of the deel\; 
and when he says" Given under my hand and seal," I think 
it imports that it was his seal of office. 

r ARKER, J. I see no ground for disturbing the verdict. 
'rhe Courts have recognised that the seal of the City of 
London proves itselt: Here are the arms of Southampton 
apparently, on the seal, and the official signature of tho 
Mayor. It would shake a number of titles if this was not 
hold a sufficient acknowledgment. 

WILMOT, J. I am of the same opinion. There is a 
mystery about the case, which it is the defendant's duty to 

. olear up,-the plaintiff being in possession. In order to get 
rid of the verdict, the defendant must shew that the laud in 
dispute is contained in his deed. 

RITCHIE, J. It is a very doubtful case, and as it appears 
that the defjmdant has brought an action of ejectment he 
will have an opportunity of shewing that the land belongs 
to him. As to the seal: I think the evidence is more satis·· 
factory than it generally is. It appears by the acknowledg
ment that the Mayor was doing an official act, and that the 
seal is his official seal. 

Rule discharged. 

(a) 2 1(err, 228. 
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CARVILL against ~IcLEOD. 

The decla!ation SLAXDER. The second count of the declaration, on 
in an :tI.'LlUn of •. . . 
slander stat",l which tlw Ycrdlct was gIven, stated that the plamtIff 
tiwt the dcfend- I l' h 1ft '. . 
nnt spoke of had been a e er \: m t e emp oy 0 cer am peIsons carrymg 
the plaintiff as on business under the stde and firm of Holderness &; Chi~ 
R rlcrk of H., .J 

the f"ll"win~ ton aw1 afterwards in the employ of Messrs. Holde1'ness & 
words :-" ThrLt ' ~ 
mioer:1ble fd- lJIcLeod, and of one JoliJ~ TV, IIolt1CTII C88, and that the 
low C. (the . 1'· .. I I' t'ff d t 't t plaintiff) has tlefcndant IlltGll< 1111; to 1I1Jure tie p a1l1 1· an 0 cause 1 0 

just robbed H., be belien:d that he haJ acted dishonestly in his capacity as 
he has (a ken 
money from clerk and was guilty of robbery and theft, in a discourse 
him and put his .' . ., 
hand in the wInch the defendant had wIth one T. TV. Bll88 concermng 
chest. I could I I"ff 1 Ilk tl C II' d . ""0 it all along. tIe p amtI a:3 suc 1 c er \:, spo -e Il' 10 OWIng wor s.-
c:. is a ;obber. "That miserable fellow Cu J"I.:ill has J' ust robbed }lr. Holder· 
1 "u don t know . 
hi~,-he de- "ness. ,\-hy, he has taken money from him, and put his 
celved my poor • •. • 
IJoy, and has " hand 1I1tO the chest. I could see It all aloug. Ca1'l.:llllS 
robbed H. of" bb Y d 't k h' H d . d seventy pounds, a 1'0 er. ou on -now 1m. e eCClve my poor 
:-nd I can p:o\-e "boy and has robbed 1\Ir. Holderne.ss of seventy pounds It:"-meanlng , , 
that the defend- " and I can prove it." Meaning thereby that the plaintiff 
ant intended to . . 
charge the had been gUIlty of the cnmes of robbery and theft, and that 
f~~}~~ijfT~i:~c_ he had stolen seventy pounds from ~lr, Holderness. Plea
fcndant was. not guilty. 
H.'. father-ill-

!~:,;:.~u~~d At the trial before Parker, J., at the last Kent circuit, the 
H.'. attorney. speaking of the words was proyed J IV Mr. Bliss, who had 
IIeIJ, 1. That d . . 
a, the defend- been the legal a Vlser of Mr. J. Tv. Holde1'nes8 at Richibucto 
ant had no in-. th b' f IT Zd A'_ G/l'Z d f ' terest in H.'s III e USllleSS 0 llO erness u.: In ton, an a terwarc1s of 
business! tht? Holdernc8s &; lJlcLeod. The plaintiff was their cashier and 
commUDlca IOn 

was not privi~- book-keeper, and had the principal management of the in. 
eged, though It db' Th d C d 
was made con- oor usmess. e elen ant was the father-in-law of 
fidentiallyto IT ld dIe h f h h 
the attorney llO erness an t 1e lat er 0 t e ot er partner, lIIcLeod, and 
alone. 2. That t th t' f th t' 'tl '1 Bl' }' . thou"h the a e lme 0 e conversa IOn WI 1 ~\ r. tS8, was Ivmg 
\V~rd~ might in the house of Holde/'ness, who was absent from the Provo 
amount to a. d f h' I' 
charge of em- mce, an rom IS re atlOnship to them, took a good deal of 
bezzlement, • t t' h' b' b 
they were not 111 eres m t Clr usmess, ut was not concerned in it in 
~~~~nf:r~ct~y:m- any way, nor acting as their agent. He stated that he had 

frequently conversed with ~lr. Bliss about the business, and 
considered that the conversation in which the words com· 

plained 
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plained of were spoken was confidential, and that the words 
were only used in reference to improper entries made by 
the plaintiff in Holderness &: McLeod's books, and to his 
falsifying the cash balances. 

A non·suit was moved for on two grounds :-1st. That 
the words did not mean to impute robbery or larceny in their 
legal sense, but at most fraud and a breach of duty; and 
2nd. That it was a privileged communication. The learned 
Judge overruled the motion, being of opinion that though 
the words did not mean to charge the plaintiff with robbery 
in the legal sense of the word, it would be a question. for 
the jury whether they did not mean to impute larceny, and 
not merely fraud or embezzlement; and that though the 
defendant might have considered the communication to Mr. 
Bliss confidential, there was nothing in the connexion 
between them to make it a privileged communication. 

Verdict for the plaintiff-damages £35. 
In Michaelmas term last, Lt. L. Palmer moved for a new 

trial on two grounds :-lst. That the words having been 
spoken only to Holderness' attorney, in reference to what 
the defendant believed was a breach of trust on the part of 
the plaintiff, should be considered as a confidential commu· 
nication; and 2nd. That the innuendo stating that the word!;: 
imputed felony had not been proved. A'rule nisi having 
been granted on the second ground, 

Johnson, Q. C., shewed cause in Hilary term last. He 
contended that the words were prima facie actionable, and 
that the jury had found that they were spoken in the sense 
imputed in the declaration. After a verdict, everything was 
intended in its favor. Any person who heard another 
charged with taking money out of a chest, could only under
stand it as a charge oflarceny, and not merely embezzlement. 
[N. PARKER, M. R. What is the meaning of those words 
when spoken of a clerk?] They meant larceny. Rex y. 

Francis (aJ. By the 1 Rev. Stat. 422, II Any clerk or ser· 
" vant who shall steal anything belonging to, or in possession, 
II or under the power of his master, shall be guilty of 
"felony." [RITCHIE, J. The word "rob" is a common 

VOL. IV. 
Ca) 2 S"'a. 1015. 
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mode of expression when it is not intended to charge a 
crime. When one man has cheated another, it is very com· 
mon to say, "He has robbed me." WILMOT, J. Or, where 
one party has over-reached another.] The objection ap
peared on the face of the declaration, and if the defendant 
intended to insist that the words charged embezzlement, and 
not felony, it was ground of demurrer or motion in arrest of 
judgment . 

.A. L. Palme1', contra, contended that the words being 
spoken of the plaintiff in his capacity of a clerk, were not 
used with an intention to impute felony, but at most, em· 
be;zlement or breach of trust, and were therefore not 
actionable. Thompson v. Bernard (aJ. The plaintiff had 
not proved the innuendo in the declaration, that the words 
imputed felony; 1 Chit. Pl. 437; and the circumstances 
under which they were spoken, shewed that the defendant 
was acting bona fide and without malice. 

Cur. ad'/). 'Vult. 

N. PARKER, 1\1: R., now delivered the judgment of the 
Court. On a careful consideration of this case, although the 
words may be in themselves actionable, we are unable to 
satisfy our minds that the evidence warranted the jury in 
finding, as they have done, that the defendant intended to 
impute the crime of larceny. Robbery, in its legal sense, 
was not pretended to be imputed. Perhaps the iyords might 
amount to a charge of embezzlement, and the evidence have 
supported such an innuendo, but that is a distinct offence 
from larceny, and it is not alleged in any count that this 
\Val!! the meaning of the words. We therefore feel bound to 
allow a new trial on payment of costs, and with leave to the 
plaintiff to amend his declaration. Here we might stop i 
but we feel some further remarks not uncalled for. Under 
the very peculiar circumstances of this case, being satisfied 
that the defendant, (considering how he was situated in 
re~ar~ to Mr. Holderness, and the position Mr. Bliss and the 
plamtIff also held in the employ of that gentleman) might 
reasonably have expected, without any positive injunction 

(a) I Camp. 48. 

of 
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of secrecy, that the private conversation he had with Mr. 
Bliss relative to Holderness' affairs, and the plaintiff's man· 
agement of them in his absence, would be considered confi· 
dential; and as we cannot but join in the regret expressed 
by the learned Judge at the trial, that Mr. Bliss having taken 
a particular note of the words without the knowledge of 
the defendant, not while he was speaking them, but after 
they had separated, did not communicate what he had written 
down to the defendant, and ascertain from him exactly the 
nature of the charge, which was open to different construe· 
tions, and inform him if the charge was not withdrawn or 
explained in some other than a criminal sense, he should 
feel it his duty to acquaint both the plaintiff and Mr. Holde1" 
ness with it; seeing also that whatever malicious intent 
the defendant might have had-and we have no desire to 
palliate this-no injurious impression was produced on the 
mind of Mr. Bliss, the only person to whom it was proved 
the defendant had spoken on the subject; seeing moreover. 
that the plaintiff's character has been fully yindicated by 
the trial and verdict of the jury; we cannot but hope that 
some mutual understanding will be come to, whereby on 
payment of the costs, the suit may be discontinued. 

Rule absolute on payment of the costs (aJ. 

Ca) See He. v. ]lI'Beath, 2 Kerr, 301. 
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cut- Tho defondanL 

1 t in an action of 
as trespass jUl'ti. T RESPASS for entering on the plaintiff's land and. 

ting down trees-tried before Parker, J., at the 
Westmorland circuit. fied under ..t., 

and in order t<> 
The land on which the alleged trespasses were committed, s~cw title in 

him, offered 
ovidence of a conversation hetween A. and B.,-not made upon the land, but sever.al miles ~istant from it, 
in which A. gave B. permission t<> build a mill on tho lo.nd in dispute. B. bUilt the mlIl more t.ha.n 
twenty years before the action but did not further recognise A!a right t<> the land. Bold, that thIS 
was not sufficient evidence of A!s possession, and that the justification was ~ot proved. 

Where in an action of trespass on two distinct lots of land, t<> one of which tho defondant proved 
title, the jury gave a verdict for the plaintiff without any apportionment of the damages, thc Court 
ordered a DOW trial unless tho plalntif consonted to accept Domina.! damages. 

wae 
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W::tS contained within the bounds of a grant from the Crown 
to Joseph Le Blanc, in 1835, under which the plaintiff claimed, 
but the same land (being the rear part of the Le Blanc grant) 
had been previously granted in 1809, in two lots-number 
one to Humphrey Gilbert and others, and number two to 
Nathaniel Gilbert. The Le Blanc grant was founded on an 
actual survey of the land, and the plaintiff gave evidence of 
acts of possession under the grant for upwards of twenty 
years. The defendant shewed title to lot number one by 
d.eeds from the grantees, but failed in proving a title to lot 
number two-no conveyance being shewn from Nathaniel 
Gilbert, the grantee. It was attempted to be proved that 
Humphrey Gilbert, under whom the defendant claimed, had 
title to lot number two by twenty years possession; and in 
order to make out this possession; evidence was offered of a 
conversation between Humphrey Gilbert and one Underwood 
about thirty years ago, in which Underwood asked and ob
tained permission from Gilbert to build a mill upon a stream 
near the line of the Gilbert grant, and at the plaee where 
Underwood soon afterwards built the mill. There was some 
question whether the mill was built within the Gilbert grant 
or outside of it; but if within the grant, it was upon lot 
number two. The learned Judge rejected the evidence 
offered-the alleged conversation not having taken place 
upon the land in dispute, but at Gilbert's house in Dorchester, 
several miles distant. 

In leaving the case to the jury, the learned Judge directed 
them that the defendant had shewn a documentary title to 
lot number one, and had justified that part of the trespass 
unless the plaintiff had made out a title under the statute of 
limitations; but on this point he thought the evidence was 
slight. That as to lot number two: he did not think the 
defendant had shewn any title either by deed or possession, 
and therefore if the plaintiff was in actual possession of the 
land, he was entitled to recover, though his title to this part 
of the land under his grant was defeated by the prior grant. 
Verdict for the plaintiff-damages £5-the jury saying they 
found for the trespasses on both lots. 

A rule nisi for a new trial ha.ving been granted, on the 
ground 
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ground of the improper rejection of the evidence of the con
versation between Gilbert and Underwood, and that the ver
dict was against evidence, 

A. J. Smith shewed cause in Hilary term last, and A. L. 
Palmer was heard in support of the rule_ Greenleaf'sEt'. 
§ 108, 109, and Doe v. Arkwright (aJ were cited. 

Cur. adv. vult_ 

N. PARKER, M. R, now delivered the judgment of the 
Court. There is no doubt that all the land on which the 
alleged trespasses were committed, was situate within the 
bounds of a grant made by the Crown to Le Blanc in 1835, 
under which the plaintiff claims. It is equally clear that 
the locus in quo is contained within the true bounds of a 
previous grant to Humphrey Gilbert and others, made in 
1809, although the contrary was assumed by the Crown 
officers wh"en the grant of 1835 camo out. There was suf
ficient evidence also to warrant the jury in finding that tIl(; 
plaintiff was in possession when the trespasses were com
mitted. The grant to the Gilberts does not appear to have 
been preceded by any actual survey and marking of lines, 
but the grant to Le Blanc was predicated on an actual sur
vey and marking of lines, made by Philip Palmer, the 
Deputy Crown Surveyor, in 1829, or thereabouts, he sup
posing (to use his own language) that" he was far enough 
above the Gilbert grant," and not remembering, or not ascer
taining the extent to which he had previously carried the 
lines of the Gilbert tract. The reason of this mistake seems 
obvious enough. Measuring the true distance of the tract 
in the Gilbert grant from the place which Hump/trey Gilbert 
claimed as his front line, would throw nearly the whole 
of the Le Blanc tract outside of the Gilbert grant; and 
although Mr. Palmer was induced by the importunity of 
Mr. Gt.'lbert to add ten per cent. to the length of the lines in 
making the survey, (thus increasing the extra allowance in 
the grant from ten to over thirty per cent.), he was quite 
conscious it was wrong, and he could not have ventured to 
make a return of this to the Crown tand Office, so as to base 

(II) 6 C ... P. 576. 
other 
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other grants ou a line so incorrectly fixed. It was not until 
the trial of Braicl" v. Govang in 1857, (ante page 144) that 
the true position of the front line of the Gilbert grant, and 
the consequent true position of the rear line were ascer· 
tained, whereby the interference of the Le Blanc grant with 
the Gilbert grant was manifested, and the locus in quo 
shewn to be within the Gilbert grant. Now the Gilbert 
grant is diyided into two lots-lot uumber one granted to 
Humphe!J Gilbel·t, Robert Keech and others, to which the 
defendant, through various mesne conveyances shews title; 
lot number two granted to Nathaniel Gilbert, to which the 
defendant lws failed in shewing title-and had the tres· 
1'[I:-<;«'S been confined to one or the other of these lots, or the 
damage,; as to each separately ascertained, we should have 
had little difficulty in dealing with the case; but the jury 
have found, [lnd properly so under the evidence, that the 
tref4passes were on both lots, and they have assessed dam· 
ages at £,5 for the whole: a very small sum, no doubt, if the 
plaintiff was entitled to recover for the whole. So far as 
regards lot number one, the justification was established, 
unless the defendant's title has been defeated under the 
statute of limitations; but we think a continuous possession 
oftwent.\- years is by no means satisfactorily proved,although 
there was some evidence which required to be left to the 
jury: this, however, should be open to a further inquiry. 
As regards lot number two, the defendant sets up title, not 
derived from Nathaniel Gilbert (whom he, himself, has 
8he,,-u to be the owner, and has not proved to be connected 
with Humphrey Gilbert, beyond being in the same grant) 
but under twenty years possession in Humph1-ey Gilbert and 
his assigns. There were none of the ordinary acts of 
possession shewn to have been done by Humphrey Gilbert 
in the occupation and settlement of land, but his possession 
is sought to be made out, chiefly by the survey of Philip 
Palmer forty-eight years ago, and by the mill erected by 
Underwood about thirty years ago_ Now Palmer's survey 
was made for all the .grantees of the grant - not for 
Humpll1'ey Gilbert alone-and the dividing line between lots 
numbers one and two was run, and as distinctly marked 

out 
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out as were the exterior lines, tllUti distinguishing and 
not blending the possession of the two lots; and though 
Messrs. Humphrey Gilbert and Keech were the principal per
sons, it can never be contended that a survey so made, was 
a! ouster of the grantee of lot number two by an adverse 
entry and holding of the grantees of lot number one. Here, 
then, comes up the propriety of rejecting the evidence of 
Samuel Gay Gilbert as to the alleged conversation between 
Humphrey Gilbe17; and Underwood. Although the mill was not 
built on the land within the plaintiff's grant, and there was 
no connexion between him and Underwood, still, under the 
circumstances, this would not have justified the rejection of 
the evidence, if admissible in itself for the purpose for which 
it was tendered. The defendant's counsel proposed to shew 
that in a conversation had between Humphrey Gilbert and 
Underwood, not on the land but at a distance from it, namely, 
in :Mr. Gilbert's house at Dorcheste1', Underwood applied for 
and got leave from Mr. Gilbert to build the mill at the place 
where he afterwards built it; and it is contended that it 
was proper and material evidence of HumpltJ'c!J Gilbert's being 
in possession at the time of the conversatioll. We arc not 
aware that the rule has ever been carried so far as thif'. 
The Legislature have wisely limited the effect of wrbal 
declarations as to the holding of land, and it would Le strallge 
indeed if Underwood had commence(1 and continued in hifl 
occupation as tenant to Humphrey Gilbert, that tll(:'rc should 
be no proof whatever of such tenancy, except thi~ conYel's:!
tion. Without doubt, the declarations of persons in posses
sion of land as to the nature of that possession, or of persons 
having title, as to the nature of the occupation, may be re
ceived, at least in many cases. It was decided in Peaceable 
v. Watson (aJ, that the declarations of a deceased occupier 
of land, of whom he held the land, are evidence of the seisin 
of that person, but it must first be shewn that the land occu
pied was the land in the tenant's possession. Mansfield, C. 
J., there said-CI Possession is primajacie evidence of seisin 
" in fee simple: the declaration of the possessor that he is 
" tenant to another, makes most strongly therefore against 

(0) ! Taunt. 16. 
" hi" 
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" his own interest, and consequently is admissible, but it 
" must be first shewn that he was in possession of the pre
"mises." What is contended for here really amounts to this: 
-that a verbal permission given thirty years ago by A. 
to E., neither of whom have at the time, title or possessiontf 
the land, is evidence of A.'s possession if B. enters on the 
land, though he never subsequently recognises A.'s right. 
In other words-if I, having neither title nor possession of 
land, say to another he may go on it, it is evidence of my 
possession if he goes there. It is the first time, we believe, 
the possession of land has been sought to be affected by ver· 
bal admissions to this extent, and we think the evidence was 
properly rejected. The acts of trespass therefore on this 
part of the lot are not justified, and the plaintiff's right of 
action is sustained. But as we are unable to say how much 
of the damages the jury have allowed for this part of the 
trespass, and we have no sufficient materials for apportion. 
ment, we shall feel bound to make the rule for a new trial 
absolute on payment of costs, unless the plaintiff consents to 
accept nominal damages. The deduction is not very great, 
and as the plaintiff will be entitled to a certificate for full 
costs, cannot be very material: however, the option is with 
him. If his consent to reduce the verdict to one shilling, 
is not given before the end of the term, the rule will be abso· 
lute for a new trial on payment of costs. 

The consent was afterwards given and the rule discharged. 
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1850. 

DEMILL against The HARTFORD INSURANCE COM. 
PANY (aJ. 

,I SSUMPSIT on a. policy of insutance. The first count The ~s,eignee, of 

11 of the declaratlOn stated, that the defendants on the :,.r;~~? a~d I~( 
1st October 1847, by a certain policy of insurance then made ~he property 
• Insured, does 
In consideration of $100 to them paid, did thereby agree to n,ot by such as-
· . b h slgnDlcnt, ac-
msure certam perso~ y t e style and firm of Slwrt &; quire ,any right 

Estey against loss or oomage by fire, to the amount of $2000, ~~:~~~~nthe in

on a steam saw·mill and machinery, for one year ending on su~e~ on I th. e 
ongma cCln .. 

the 1st October 1848. Provided (inter alia) that if the as. trad, t~ol1gh 
d th . . h Id h the amgnmcnt sure or elr assIgns S ou t ereafter make any other i. made with 

· th t d h Id t . h II his consent, and InSUrance on e proper y, an S ou no WIt a reason- in accordanco 

able diligence give notice thereof to the defendants and "itll,o,ne of the 
, condItIOns of 

have the same indorsed on the policy, or otherwise acknow- the policy; ~ut 

I d d b h . . . h I' I uld a ncw promIse e ge y t em III wntmg, t e po ICY s 10 cease and bc by tho insurer, 

f f th CI.' t d 'f b t . I ld supported hy 0. o no ur er euec ; an I any su sequen msurance s lOU validconsidcra-

be made on the property, which with the sum aIt'cady ttl ion, t? gim
th \en~qgnce 0 

insured, should in the opinion of the defendants amount to ~"n"tit of tbo 
. h d Ii d I' lD,nrancc, WIll an over·msurance, tee en ants reserved t 1e rIght of can· support an 

o.cti41O. 
The declarn.tion in an action by the assignee of 0. policy of insnrance made by the defendant with A,. 

after setting out the policy, the paymont of tho premium by "1., and hi" assignment tu tbe plaintiff 
with the defenda.nt's consent according to one of the conditions of the policy. whereby the defendant 
was released from liability to A" stated, that in cOllsideration that the 1'laintiff, at the request or the 
defendant, had undertakon and promised the defendant to perform all things," tho policy containe,l 
on the plaintiff's part to be performed in pursuance of the consent to assign, and in eonsi<icration of 
the assignment of the property from A, to the plaintiff, and tho rden;. thereby of all liability of tho 
defendant to A., and of the Il.'lsignment of tho policy with the defondant's consent, and in con;i<iera
tion of tbo payment of the premium so receivod as aforesaid, the defendant promised the plaintilr to 
be tho insurer to him, &0. Held, that there was not a sufficient consideration shewn to support the 
defendant's promise. 

The reocipt of a ronowal premium on the policy by tho insurer from the assignee, is 0. sufficient 
aonsideration for a. now promise by tho insurer to the assignco, 

One of the conditions of a polioy declared that if tho insure,! should thereafter make any other 
insuranco on the property, a.nd ehould not with all reasona.ble diligence give notice thereof to the in-
811rer, and have the sa.me indorsed on the policy or otherwise acknowledged in writing, the policy 
should QIIase a.nd bo of no further effect; and if any subsequent insurance ehould be made, which wit h 
the 8um already insured, should in tho opinion of the imurer amount to an (.wI-insurance, he should 
have tho right of cancelling the policy by paying to tho insurcd the unexpired premium pro rata, Til 
nn IIOtion on a. polioy where there was a suhsequent insurance, the declaratiun a,'erred that notice 
thereof was forthwith given to tho in~urer (the defendant), and it thereby became his duty to indor.e 
8uch 8ubsequont insura.nee on the policy or to acknowledge the Bame i~writing', but that ho neglected 
o.nd refusod 80 to do, Held, on demurrer, that the declaration was sufficient. and that a tender of tho 
policy to the insurer for indorsement, or IL request to him to indorse 01' acknowledge it in writing Wa.> 

not necellS&l'Y' 
Q_e, whether the derendant could be charged with a. brea.ch of duty in not indorsing' the sub,e

quont inRurance, unless the poliey was tendered to him for that purpose; but held-that the averment 
that it wus the defondant's duty to indorse it, might be treated ILS surplusage, 

(4) Tbil judgment was given in Hilary tqrm, but the publication was unavoidably delayed, 

VOL. IV. R* ceIling 
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1859. celling the policy by paying to the plaintiff the unexpired 
premium pro rata; and in case of any other insurance upon 

~:~~~~ the property, whether prior or subsequent to the date of 
T!he HARTFOCRD the said polic)' the assured should not in case of loss or 

NS"I1RANC& o. , 
damage, be entitled to demand or recover of the defendants 
any greater portion of the loss or damage sustained, than 
the amount thereby insured should bear to the whole amount 
insured on the said property. A number of conditions an
nexed to the policy were then set out, among which were 
the following :-" 7th. Policies of ·insurance subscribed by 
" this company, shall not be assignable without the consent 
"of the company expressed by indorsement made thereon. 
"In case of assignment without such consent, whether of 
"the whole policy or of any interest in it, the liability of the 
" company in virtue of such policy shall thenceforth cease; 
" and in case of any sale, transfer or change of title in pro
"perty insured by this company, such insurance shall be 
II void." * 7< * "13th. Insurance once made, may be 
" continued for such further term as may be agreed on, the 
" premium therefor being paid and a renewal receipt being 
"given for the same, and it shall be considered as con· 
" tinned under the original representation in so far as it may 
" not be varied by a new representation in writing, which 
" in all cases it shall be incumbent on the party insured to 
"m.ke, when the risk has been changed either within itself 
" or by the surrounding or adjacent buildings." The decla
ration then averred that on the 1st October 1856, by a 
renewal receipt made by the defendants and delivered to 
Short &; Estey in pursuance of one of the conditions of the 
policy, the defendants acknowledged to have received from 
Short &; Estey $140, the premium on the policy, which was 
thereby continued in force till the 1st October 1857' that , 
Short &; Estey were at the time of making the renewal 
receipt, and from thence till the time of the assignment 
afterwards mentioned, interested in the property to the 
amount insured; and that on the 9th October 1856 Short &: , 
Estey sold and conveyed to the plaintiff all their right, title, 
and interest in the property insured, and the defend~ts 
were thereby released from all liability to Short &: Estey in 

ca~o 
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oose of loss; that on the 17th October by an indorsement on 1859. 
the policy pursuant to the conditions thereof, the defendants 

h h - DE1I1LL consented t at t e mterest of ShoTt &: Estey should be against 

assigned to the plaintiff, subiect to the conditions of the ThI e HARTPOCRD 
01 NSURANC& o. 

policy, and that in pursuance of such consent, Short &: Estey 
by another indorsement on the policy, assigned and trans
ferred to the plaintiff all their right and interest in the 
policy, and all benefit and advantage to be derived there
from, whereof the defendants afterwards, &c., had notice. 
And thereupon afterwards, &c., in consideration that the 
plaintiff at the special instance and request of the defend
ants had undertaken and promised the defendants to P!3r
form all things in ilie policy, and the conditions thereof 
contained on the part of the plaintiff in pursuance of the 
consent so indorsed, and in consideration of the assignment 
of the property from ShOTt &: Estey to the plaintiff, and the 
release thereby of the defendants from all liability to SlwTt 
&: Estey, and also of the assignment of the policy with the 
defendants' consent, and in consideration of the payment of 
the premium for such insurance so received as aforesaid, 
the defendants undertook and promised the plaintiff to be
come and be the insurers to the plaintiff for the said sum of 
$2,000 on the property, for the remainder of the time men
tioned in the policy, and to perform to the plaintiff all things 
in the policy on their part to be performed; and that the 
plaintiff at the time and after the' said indorsement on the 
policy, and from thence and until the loss, was interested in 
the property mentioned in the policy and intended to. be 
insured, to the amount of $2,000. It then averred the loss 
and notice, the preliminary proof, &c" and the breach. 
The second count was substantially the same as the first_ 

The fourth count stated that the defendants on the 23rd 
Fooruary 1853, by a certain other policy of insurance then 
made, in consideration of $300 to them paid, thereby agreed 
to insure Short.&: Estey against loss and damage by fire to 
the amount of $6,000, in addition to the $2,000 already in
sured by the first mentifmed policy, on their steam saw-mill 
and machinery, for one year ending on the 23rd February 
1854 (the provisos and conditions of the policy were then 

set 
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1859. Aet out, as in the first count.) It then averred, that on the 
--- 23rd Februa1"y 1856, by a renewal receipt made by the 
~:::~~ defendants and delivered to the plaintiff in pursuance of one 

'E::r~I::C~'(f.)~ of the conditions of the policy, and in continuance thereof, 
the defendants aclmowledged to have received from Short 
&: Este!! $420, being the premium on $6,000 insured by the 
policy, which was thfJireby continued in force for one year 
till the 23rd February 1857. That afterwards, on the 9th 
October 1856, Short &: Estey assigned and conveyed to the 
plaintiff all their right and interest in the property insured, 
and the same thereby became vested in the plaintiff, and 
the defendants were thereby released from all liability to 
SlWl't &: Estey in case ofloss; that on' the 17th October in 
the year aforesaid, by indorsement on the policy, the defend
ants consented that the interest of Short &: Estey in the 
policy should be assigned to the plaintiff subject to the con· 
ditions therein contained; and that on the same day, in 
pursuance of such consent, Short &: Estey by another 
indorsement on the policy, assigned and transferred to the 
plaintiff all their right and interest in the policy and all 
benefit and advantage to be derived therefrom; that after
wards, on the 9th Marcl~ 1857, by another renewal receipt 
made by the defendants and delivered to the plaintiff in 
pursuance of the conditions of the policy and in continuance 
thereof, the defendants acknowledged to have received from 
the plaintiff 8280, being the premium on $4,000 insured 
under the policy, which was thereby continued in force for 
one year from the said 9th March, of all which premises the 
defendants had notice. And thereupon afterwards, &c., in 
consideration that the plaintiff at the special instance and 
request of the defendants, had then and there undertaken 
an.d pro.mised the defendant~ to perform all things in the 
saId pohcy, and the conditions thereof contained on the part 
and behalf of the plaintiff, in pursuance of the said consent 
to be performed, and in consideration of the assignment of 
the property from Sh01't &: Estey to the plaintiff, and the 
release to the defendants of all their liability to Short &: 
Estey for such insurance, in case of loss from want of inter
est, and also of the policy with the consent aforesaid, and in 

consideration 
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consideration of the premium so paid by the plaintiff to and 1859. 
received by the defendants, the defendants undertook and 

d h DEMILL prowse t e plaintiff to become the insurers to him for the against 

said sum of $4,000 on the property, and to perform to the 'E::r;~A~~~o;:, 
plaintiff all things in the policy contained on their part. It 
then averred the plaintiff's interest in the property, and the 
destruction by fire, and alleged that at the time of making 
and delivering the renewal receipt, nor at any time since, 
the property mentioned in the policy was not insured in any 
other office, or with any other person or company except 
for the sum of $2,000 with the defendants, and a further 
sum of '£1,000 in The Times Insumnce Company of London, 
on the 20th May 1857, of which last mentioned insurance 
notice was given by the plaintiff to the defendants on the 
day and year last aforesaid; and it thereby became the 
defendants' duty under the terms of the policy, to indorse 
such insurance on the policy, or to acknowledge the same 
in writing, but the defendants wholly neglected and refused 
so to do. Averment of the performance of the conditions of 
the policy by the plaintiff, and the refusal by the defendants 
to pay the money. 

The defendants demurred to thei!!e counts, and assigned 
the following grounds, among others which are not ma
terial:- ' 

1. That the contract being made with Shori &: Estey, the 
plaintiff as assignee could not sue thereon. 

2. That there was no sufficient consideration stated in 
the first and second counts, to support a promise by the 
defendants to pay the plaintiff. 

S. That the policy set out in fourth count was void, 
because the insurance effected in The Times Insurance Com
pany was not indorsed thereon, or acknowledged by the 
defendants in writing. 

4. That it was the plaintift"s duty to have the second 
insurance indorsed on the policy or acknowledged in writ
ing; and that it did not appear that the plaintiff had 
tendered the policy to the defendants for that purpose, or 
requested them to indorse it, or acknowledge it in writing. 

0. W. Weldon in support of the demurrer, (in Michaelmas 
term 
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IS5!). term last). The contract on a policy of insurance is merely 
a chose in action, which cannot be assigned so as to give 

DEMILI. • • f' l' h' 
aqainsl the assIgnee a nght 0 actIOn at aw III IS own name. 

r::u!~~:c-r;~:. Angell IllS. § 211. It is only in cases of bills of exchange 
and promissory notes, that the assignee of a contract can 
sue in his own name. Dixon Y. Bovill (aJ. In the Ameri· 
can cases, where it has been held that the assignee can sue, 
it seems to depend upon the charters of the compani~s; but 
otherwise it is only an equitable right. Powles y. Innes (b); 
Carpenter v. Washington Insu1'ance Company (cJ. The case 
of Wilson v. Bill (d), is the only one where it has been held 
that the assignee can sue in his own name, but that is not suf
ficient to overturn the general principle of the common law. 
It is the plaintiff's duty to shew that this case does not fall 
within the general doctrine that a chose in action is not a~· 
signable. 2. There is no consideration to support the defend
ants' promise. Payment of the premium by Short .& Estey 
will not sustain a promise to pay the plaintiff. Eastwood v. 
Kenyon (c). 3. It was the plaintiff's duty to have the sub· 
sequent insurance indorsed on the policy: it is a substantial 
provision in the contract, ,,·hich he was bound to have per
formed. Angell Ins. § 91. If it could be waived, the 
declaration should have averred that the defendants dis
pensed with the performance of it; but it is consistent with 
the averment, that the defendants refused to assent in 
writing. 

S. R. Thomson and Frith, contra. There is no case to 
shew that the assignee of a policy of insurance cannot bring 
an action in his own name, where the company has assented 
to the assignment; for by doing so, they are estopped from 
saying that the policy is void. Their assent makes it a new 
contract with the assignee. Parsons' Mere. L. 407, 534. 
If A. gives a bond to B., which C. agrees to purchase, and 
A. assents to c.'s purchase, what is to prevent O. from 
maintaining an action against A. on the bond? [PARKER, J. 
I don't think he could, unless there is forbearance or some 
new consideration.] In marine assurances the ~ssent of 

(4) 39 E1IIJ. R. 4.7. 
(d) 3 Mttc. 66. 

(b) 11 M. 4- W. 10. 
<,) II A. 4- E. 438. 

(c) 2 Alii"'. L. C.519. 

th& 
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the insurers to the assignment is not necessary, because 1859. 
such policies are made for the benefit of all whom it may 

• DEMILL 
concern: here the pohcy contemplates that there may be against 

. t ·th h f h . d The HARTFORD an assIgnmen WI t e consent 0 t e msurers, an when INSlIRANCE CQ. 

they consent they make themselves liable. Wilson v. Coup-
land (aJ. As this is an American contract, the lex loci 
ought to apply. 2. A very slight consideration is sufficient 
to support a promise. Ol~it. Con . ..30 If the assured sells 
the property and assigns the policy to the purchaser with 
the assent of the insurer, this constitutes a new promise to 
the assignee to indemnify him, and the exemption of the 
insurer from further liability to the vendor and the pre-
mium already paid are a good consideration for the promise, 
and create a new and valid contract between the insurer 
and the assignee. Angell Ins. § 194, 212. The fourth 
count alleges an express contract with the plaintiff on the 
9th March 1857. The payment of the premium by the 
plaintiff was a new contract, which estops the defendants 
from saying the plaintiff was not the contracting party and 
had no interest in the policy. 3. The declaration avers 
notice of the second insurance with due diligence. That is 
all the plaintiff was obliged to do: and if the defendants do 
not elect to declare the policy void under the proviso, it is a 
waiver of the necessity of the indorsement on the policy. 
If due notice is given, it is enough, according to the case 
cited in Angell Ins. § 91. It is not necessary to allego in 
pleading matter that is necessarily implied. Stepk. Pl. 398. 

C. W. Weldon in reply. 
Cur. adv. vult. 

CA.RTER, C. J., now delivered the judgment of the Court. 
This is an action of assumpsit brought by the plaintiff on a 
policy of insurance against fire, originally made between 
the defendants and 'Short &: Estey on the 1st October 1847, 
for one year, and renewed by a renewal receipt between 
the same parties on the 1st October 1856, for one year end
ing the 1st October 1857. The plaintiff claims a right to 
bring this action as assignee of Short &: Estey, by an 

(<<) I) B. t .tlel. 228. 
assignment 
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1859. assignment of the insured premises dated the 9th October 
1856 and by an assignment of the policy of insurance by 

~:~~~:~ Sho;t &: Estey on the 17th October 1856, to which last men· 

I
Tbe 

HARTFOCRD tioned assignment the assent of the defendants was given NSURANC.E 0; 

and indorsed on the policy. The case comes before us on 
demurrers to the first, second and fourth counts of the de· 
claration. We have only to deal with the declaration as it 
stands, and as regards the first and second counts, we are of 
opinion that the plaintiff has not shewn any cause of action. 
It is quite clear that if an action at law can be maintained 
by the plaintiff on the present declaration, it cannot be 
founded on the assignment of the policy, as transferring the 
right of action from Short &: Estey to the plaintiff on the 
original contract; but it must rest on a new promise, express 
or implied, made by the defendants to the plaintiff, sup· 
ported by a valid consideration, whereby the defendants 
have undertaken to give to the plaintiff, as the owner of the 
property, the same benefit of indemnity which they had 
contracted for with Short &: Estey. As the consideration 
and undertaking alleged in the declaration are admitted by 
the demurrer, we have to examine what the alleged consi. 
deration is. The first and second counts set it out as 
follows :-" 1st. In consideration that the plaintiff at the 
" request of the defendants; had undertaken to perform all 
"things in the policy and conditions thereto annexed on the 
" part of the plaintiff, in pursuance of the consent to assign 
"indorsed on the policy to be performed." 2nd." In con. 
" sideration of the assignment of the insured property from 
" Short ((; Estey to the plaintiff, and the release thereby of 
"the defendants' liability to Short &: Estey, and also of the 
" assignment of the said policy with the consent of the de. 
" fendants." 3rd." In consideration of the payment of the 
"premium for such insurance so received as aforesaid." 
Now admitting that if any of these be a good consideration 
. I I 
It wou d support the promise: is any of them good? As to 
the first, we can see nothing in what the plaintiff promised 
to ~o, or was bound to do in pursuance of the assignment, 
whICh would make a consideration, supposing he had pro. 
mised to do all that Short &: Estey had engaged to do. The 

assignment 
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assignment is subject to all the conditions contained in the 1859. 
policy, but not subject to the performance of any engage~ 

h . ~~ ments for t e benefit of the defendants. There was nothmg against 

that Short &; Estey were bound to do, which if left undone ~:U~A~~~o;O~ 
would subject them to an action. The non·feasance might 
cause a forfeiture of the right to recover on the policy, but 
nothing further. This, therefore, would not be a case in 
which a promise from A. to B. would be a good considera. 
tion for a promise from B. to A. As to the second alleged 
consideration: the assignment of the property was no good 
consideration, unless it were alleged that the plaintiff had 
accepted the assignment at the request of the defendants, 
or upon their undertaking that in case he did bccome 
assignee of the property, they would give him the benefit of 
the premium paid by Short &; Estey. The assignment was 
on the 9th October; the alleged promise on the 17th October. 
It was an executed consideration, and would not avail unless 
moved by a precedent request, express or implied, by tho 
defenchnts. Eastwood v. Kenyon (a); King v. Sears (b). 
Neither would the assignment of the policy avail. All that 
is alleged to have been assigned on the 17th October, is 
"the right, titlc and interest in the said policy, and all 
/I benefit and advantage to be derived therefrom i" i. c., all 
the right, title, interest, benefit and advantage which, on 
the 17th October, Slwrt &; Estey had or could have from 
the defendants' contract-which was nothing-as by virtue 
of the seventh condition all ceased on the 9th October, 
when they transferred the property. It is not alleged that 
the defendants had any notice or knowledge of the assign. 
ment of the property until the 17th October, therefore it may 
be presumed, when they gave their consent to the assign. 
ment, they supposed Short &; Estey to be still entitled to 
the benefit of the insurance; and in such case they, the de· 
fendants, could not be estopped by their consent, from alleg-
ing that the insurance was at an end by the transfer on 
the 9th Odober. Then as to the release of liability to Short 
&; E8tey, alleged to be effected by the assignment: that is 
not so. The assignment created a forfeiture, not a release; 

(a) 11 .1. 4" E. m. (b) ~ C . .1f. 4" R. 1,.8. 

YOLo IV. ~·x· but 
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1859. but even if a release, it was an executed consideration, 
requiring a previous request. 3rd. As to the consideration 

DEMILL • 
against set out as arising from the payment of the" premIUm so re-

i:~U~:N~~~~ ceived as aforesaid." The only premiums alleged to havo 
heen paid and received in the first and second counts, were 
paid by Short &: Estey long before the alleged promise to the 
plaintiff, and could form no consideration for such promise, 
(at least as these counts are framed) unless Short &: Estey, 
or the plaintiff, were entitled to a rateable proportion of the 
premium for the part of the year unexpired, which they cer· 
tainly ,,·ere not. Besides, there is here the same objection 
as before, that it is au executed consideration. Whatever 
relief there may be in equity, we can see no valid contract 
in law set out in these two counts. The alleged consider. 
ation will not support the promise; and on this ground we 
think the demurrers to the first and second counts are sus
tained, and there must be judgment for the defendants. 

The fourth count stands on a different footing from the first 
and second. In addition to the other averments, it avers 
that the defendants on 9th lJlarch 1857, made a certain other 
renewal receipt and delivered it to the plaintiff, in pursuance 
of one of the conditions, and thereby acknowledged to havo 
received from the plaintiff $280, being the premium for 
$4,000 insured under the policy, which was thereby con
tinued in force for one year, viz., from the 9th lJIa1"ch 1857, 
to the 9th lJlarch 1858. Here is a good consideration in 
money from the plaintiff to the defendants, sufficient to sup
port the defendants' promise. The defendants then knew 
that the plaintiff had become the owner of the insured pro
perty by assignment from Short &: Estey; (notice of this to 
the defendants on the 17th Octobe1" 1856, is averred and ad
mitted by the demurrer) they knew moreover, valeat quan. 
tum, that Short &: Estey had assigned the policy of insurance 
to the plaintiff, with their conBent endorsed. And although 
all this might not be sufficient if Short &: Estey had ceased 
to have any interest when they made the assignment, the 
nature ~f the contract seems to be such, that the defendants 
could gIve thus much vitality to it, as to make the contract 
of indemnity, as therein set out, for the benefit of Short &: 

Estey 
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Estey for a time which had expired, available to the plain. 1859. 
tiff, for a time then to begin, The Insurance Office had the 
power of refusing their assent to the assignment of the policy ~::r: 
to th I , t'ff f th . h· ·11 The HARTFORD e pam 1 ; 0 us saymg to un-we WI not contract 15SURANCI!: Co. 
with you; we will not receive from you the premium, and 
ifwe receive no premium from you, we engage for no indem. 
nity. The receipt of the premium from the plaintiff, in ad. 
dition to the consent previously given to the assignment, 
would estop the defendants from setting up that t4e policy 
was void and at an end, beyond the power of resuscitation. 
There remains, however, another important point to con· 
sider in regard to the fourth count, viz., the effect of the 
subsequent insurance of .£1000, effected by the plaintiff 
with The Tim~ Fire Insurance Oompany of London, on the 
20th May 1857. The ptovision of the defendants' policy on 
this subject is set out as follows :_" And if the said Short 
Ii &; Estey, or their assigns, should thereafter make any 
" other insurance on the said property, and should not with 
" all reasonable diligence give notice thereof to the said 
" defendants, and have the same endorsed on the said policy, 
" or otherwise acknowledged by them in writing, the said 
II policy should cease and be of no further effect j and if any 
"subsequent insurance should be made upon the property 
II thereby insured, which, with the sum or sums alreaay in. 
/I sllred, should in the opinion of the defendants amount to 
"an over.insurance, the said defendants reserved to them-
"selves the right of cancelling the said policy, by paying to . 
"the insured the unexpired premium pro rata." It is 
averred that notice of this subsequent insurance was given 
to the defendants, and that it thereby became their duty, 
under the terms of the policy, to endorse the said insurance 
on the policy, or acknowledge the same in writing, but the 
said defendants wholly neglected and refused so to do. No 
tender of the policy fot endorsement, nor special request to 
endorse or acknowledge in writing is alleged; and we do not 
think sllch allega.tion was necessary. The refusal by the 
defendants is alleged and admitted by the demurrer. Such 
refusal must ei,ther have been given on an a.pplication to 

endorse 
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1859. endorse or acknowledge in writing, or have been given be· 
fore any such application, which would render the applica. 

~~ h 
"'I"in.'! tion unnecessary. The Insurance Company, w 0, in making 

r;;u~~~~I:~:' tllO contract, had the power to impose what conditions they 
pleased, (a power very freely exercised) do not restrict 
the insured from making further insurance, nor do they reo 
quire that any previous or subsequent consent should be 
asked or given. In truth the subsequent insurance is rather 
for their benefit; it may diminish their loss in case of fire: 
it cannot increaRo it. The only way in which it could be 
objectionable is as an over-insurance, anrl that the company 
provide for, by reserving the right to put an end to their 
contract by repaying the rateable proportion of the premium 
for the unexpired term. This is undoubtedly reasonable, 
and would seem to be the real and legitimate object of the 
provision in the policy. Now, all that the insured is really 
required to do, or can do, is to give the notice of a subse
quent insurance, with reasonable diligence, for though the 
terms are that "he shall have the same endorsed or acknow
Ii lellged in writing," it is clear he cannot have this done if 
the company refuse to do it. When notice is given to them, 
they may endorse or acknowledge, or not, as they choose, 
and if they wish to put an end to the contract, on the equi
table terms of repaying that which was the consideration of 
the contract for its unexpired term, they can do so; but it 
would seem most unreasonable and unjust that, avoiding this 

. repayment, they could, by refusing to do an act which they 
alone could do, retain the whole consideration of the con
tract, and yet get rid of all liability thereon. It may be 
doubted whether the averment that it was the duty of the 
defendants to endorse or acknowledge in writing, is strictly 
correct, or whether the defendants could be properly charged 
with a breach of duty in not endorsing, unless the policy was 
tendered to them for that purpose, or even if it had been so 
tendered. But this averment may be treated as surplusage, 
and the distinct averment of notice to them and refusal by 
them .either to endorse or acknowledge in writing, will be 
sufficlent to prevent the forfeiture. 

There 
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There will be judgment for the defendants on the de· 
murrers to the first and seco~d counts, and for the plaintiff 
on the demurrer to the fourth count. 

Judgment accordingly. 

END OF EASTER TERM. 

353 

1859. 

DEMILL 
against 

The HARTFORD 

lNSllRANC£ C". 
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GENERAL RULE. 

(Notice of Defence.) 
IT IS ORDERED, That when a notice delivered under the 

Act of Assembly 13 Victoria, c. 32, includes several distinct 
grounds of defence, which would before such act have reo 
quired separate pleas, such separate grounds of defence 
shall be numbered consecutively and placed in separate 
clauses; and any objection to the form of the notice, on the 
ground of duplicity, must be made to a Judge within four
teen days after the same is delivered, who will, upon sum· 
mons, make such order for allowance or disallowance of the 
notice, 01' amendment of the same, and on such terms as the 
case may require; and no objection to the notice on the 
ground of duplicity, will be allowed at the trial of the cause. 



CASES 18.5~. 

ARGUED AND DETERMINED 
IN TIlE 

SUPREME COURT OF NEW BRUNSWICK, 
III 

TRINITY TERM, 

IN TIlE TWENTY-SECOND YEAR OF TIlE REIGN OF VICTORL\. 

------.~.~·~.4.~--__ 
MILLS against LEACII. June 13th. 

D S. KERR moved for jUdgment as in case of a non- Whore a ramo 

• suit, the plaintiff not having proccetlud to trial ~::~"I,";~\t~;~cn 
t · Th I db· dr· 1 ami mauc a pursuant to no ICe. e cause m een entere HII' tna "",,,,,,t. either 

at the St. John circuit in lJfay 18,)8 lmt was not reaclw,] by .'I'cl'ial nnkr 
, of the Judlrt' 

on the docket, and was made a remanet; notice of trial was or for wal~t' "f 
. . fi h 117: b . .. 18'" 0 b I time t" try all agaIn gIven or t e .LVovem er CIrcuIt In oJ'~, ut tIe causc tho ,'al"O' "" 

k ff d f h . f· 1· Ii I tho dock,·! tho was struc 0, an a urt er notICe 0 tna gL \'1:11 or t 1C dl'rCUllun! ,~an-

last lJfay circuit. The affidavit of the plaintiff's attorney ~uetl~tb~~ifnj~~:~ 
stated that the last notice was given by mistake, ant1 that ofa nonsuit 

d I h d d I d 1. • d jur" sub,c-
the defen ant's counse a move t Ie court an outame 'Juent ucrault. 

costs of the day for the default in not going to trial at tho 
November circuit. 

S. R. Tlwmson opposed the motion, and referred to Ben
nett v. Stockford (aJ. 

Per Ouriam. The motion must be dismissed with costs. 
We cannot distinguish this case from the numerous de
cisions on the point in this Court: it makes no differenco 
whether the caso is made a remanot by tho distinct order 

(a) 1 Kerr, 300. 
of 
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of the Judge, or whether it is ordered to stand over among 
a number of other ca:;es, because there was not time to try 
them. 

Motion refused with costs. 

WET.MORE against DESDRISAY. 

An offer under A R. WET~IORE shewed cause against a rule calling 
thcActls ~/<l. hI' t·ft· t h h 1 h ld n t 
r. ~I. to suffer • on t e p am lOS ew cause w y te s ou 0 

ju,II;;IIlClIt by In'in!! tho postea into Court and file tho judgment roll, and uefauIt, mu,t ~ 

bo .~igneu by why the defendant should not have leave to enter a sugges· 
the defenuant 
in the cau,e, tion on the roll for his costs, pursuant to the Act of Assem· 
~;~~l a~~Zr~{y. bly, 18 Vict. c. 9. The defendant's attorney had filed an 

offer, signed by himself, to suffer judgment Ly default for 
£20, and gave notice thereof to the plaintiff's attorney, who 
did not accept it. The cause was afterwards tried and a 
verdict given for the plaintiff for £18 18s. 10d. Ho ob
jected that the offer could only be signed by the defendant. 

Steadman, contra, contended that a consent under the act 
was part of the proceedings in the cause, which, like other 
notices, might be signed by the attorney. If it was other. 
wise, part of the proceedings would be conducted in tho 
name of ~he client, and others in the name of the attorney. 

Cur. adv. vult. 

N. PARKER, ~I. R., now delivered tho judgment of tho 
Cuurt. We arc called upon on this motion to give a con. 
struction to the Act 18 Vict. c. 9, relating to tenders in 
actions at law and suits in equity; and the question is, 
whether an offer and consent filed in the clerk's offico 
according to the provisions of this act in other respects, 
is insufficient if signed by the defendant's attorney, and not 
by the defendant himself. The act, in terms, only authorises 
this to be done by the defendant. It says, " whenever any 
.. defendant in any action at law or suit in equity, wherein 

,; debt 
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1/ debt or damages only are sought to be recovered, shall file 
(/ in the office of the clerk of the Court in which such suit is 
"pending, an offer and consent in writing, to suffer judgment 
1/ by default," &c.; while on the other hand, it expressly pro· 
vides that the offer may be accepted by the plaintiff or his 
attorney. From this marked distinction, we are of opinion 
that the signature, as in the present case, of a person who 
is merely the attorney in the cause, is not in compliance 
with the act, and therefore that the offer has not been mado 
by the defendant, and that he is not entitled to the 
benefit which the act is intended to give. This motion 
therefore must be dismissed. 

From the facts of the case, as reported by tho learned 
Judge who tried the cause, we may add that tho plaintiff i" 
only entitled to summary costs. 

Rule accordingly. 

HASTINGS against IIEXKIGAR. 

357 

1859. 

WETlIORE 
against 

DESBRISAY. 

.l SSUM~SIT by the indor~ee against tho indorscr of. a ;~c tli~H~~!::~ by 

..l1 prollllssory note for £3;), drawn by G. (('; J. Salter III al!:ainst the in· 
l'. f h d £' d t d,.'r.'er l,t an ae-laVor 0 t e elen an . cullllllU,latiun 

At the trial before O(trter C. J. at the Sittino-s after last note, to wbich 
" b thcdl'fcncc\''':l~', 

Trinity term it appeared that the note had 1,con indorseu tbat the plain-
, . . tiff in di.5cr,unt-

by the defendant for the accommodatIon of Me::;s!'s. Salta, in:,; the nute h,,'1 

h 't t B· b'11 b· 1- Ii tl . f taken u;urioud W 0 gave I 0 one U1 ns, a I 10 ~er, or e pUlpose 0 interest, tbe 

being discounted and received from him the proceeds de- mtlkcr of tho 
. ' , note proyct! 

ducting the discount of about 20 per cent. Burlls was that he gayc it 
. d 1 1 to B.,a broker, 

called as a wItness for the dcfcndant, anu state t lat t e tu ~d it eli;. 

plaintiff had discounted notes for Messrs. Salter on his ~~~rJe~~t ~~n
application' that he had no recollection of havin n• negociated tify the n~te a3 

, b, th' "ne d18-
the discount of this note with the plaintiff, but if he did so, eouutcrifor him 
• . f . Th l"ff by the plnintiff, It was at an USUrIOUS rate 0 mterest. e p amtt· gayO but said if i~ 

was so, the 
tran!!8.Ction wos uRuriou!. A vordict having boen found for tho defendant, It new trial was refused
tbcre being no ovidence of a.ny otber Dote bCtW~CD the partic~, and thu plaintiff failing to shew that 
he had not obtained it from B. 

VOL. IV. T* 110 
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no evidence of the mode in which he obtained the note. 
The Chief Justice directed the jury that if the note was put 
into the market and sold for what it would bring, it would 
not be usury though the plaintiff might have given much 
less than the value of it; but if Burns, as Saltc1's' agent, 
discounted it with the plaintiff at a higher rate than six per 
cent., it would be usury, and the plaintiff could not recover. 
Verclict for the defondant. 

In the following term, S. R. Tlw1nson obtained a rule nisi 
for a new trial, on the ground that the verdict was contrary 
to evidence, there being no sufficient proof that the note 
was discounted by the plaintiff; or if it was, that the rate 
()f discount was usurious. 

A. R. Wetmore shewed cause on a former day in this 
term, and S. R. Thomson was heard in support of the rule. 

Cur. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
The only question in this case was, whether the liability of 
the defendant on the note was extinguished on the ground 
of usury. It appeared that the defendant signed the note 
for the accommodation of Salter, and that Salter placed the 
note in the hands of one Burns, a bill broker, for the pur
pose of being discounted. Burns will not swear to the 
identical note as having been passed by him in discount to 
the plaintiff, but he does swear that if that transaction did 
take place, it was at an usurious rate of interest. It is evi
dent from his sueing on the note, that it came to the hands 
of the plaintiff after it had been handed to BU1'ns to be dis
counted. There are no subsequent indorsements on the 
note, nor does the plaintiff by his own evidence or that of 
other persons, shew, as he might have don,e had the fact 
been so, that he did not procure the note from Burns. There 
was no evidence of any other note between these parties. 
It was left to the jury to say upon the evidence, whether 
they were satisfied that this note was discounted by Burns 
as the agent of Salte)', to the plaintiff, at a rate beyond six 
per cent. They have found it was so, and we think the 
evidence, uncontra.dicted as it was, sufficient to warrant 

such 
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such finding, and therefore that the rule for a new trial 
should be discharged. 

Rule discharged (aJ. 

{a) See Peters v. Irish, ante, p. 326. 

LANG against GILBERT. 

359 

1859. 

HASTINGS 
aga;'Ult 

HENNIGAR. 

T HIS was an action for a libel, alleged to be contained A notioo of d.,.. 

in a letter written by the defendant to one Ohm'les i~:~ef~~ anrib~' 
D. ArcMbald, relative to a statement made by the plaintiff 8t

h
ating tha~ , 

'. t e allegatIons 
about the serVIce of a WrIt by the defendant as Sheriff of contained in 

. . ~~q 
the county of Albert, III a case of Layton v. Arclnbald. The complained of 

defendant pleaded the general iss~e, and gave the following :~~~~i ~'nder 
notices of defence under the Act 13 Vict. c. 32. 1st. That tho Act 13 Vict. 

c.32-thero 
the defendant being Sheriff of the county of Albert, did on being no am-

• • da,-it of the 
the 31st October 1857, personally serve the plamtIff as the plaintitfthnthe 

f Oh 1 D A I 'bald 'th th . . d' wag misled by agent 0 ar es . rcm. , WI e WrIt mentlOne In the generality 

the declaration. 2nd. That the allegations and statements of the notice. 

contained in the defendant's letter, as set forth in the decla.-
ration, are true. 

In Easter term last, A. L. Palmer moved to set aside the 
notices, as being too general. He referred to 2 Rev. Stat. 
372; Dowling v. Trites (aJ; LeGal v. Duffy (bJ. 

A. R. Wetmore, comra, contended that as the plaintiff had 
not shewn that he was misled by the generality of the 
notices, they must be oonsidered sufficient under the act. 

Our. adv. vult. 

N. PARKER, M. R., now delivered the judgment of the 
Court. This was a motion to set aside certain notices of 
defence in 8.11 action for a. libel alleged to be contained in a 
letter written by the defendant to one Oharles D. Archibald. 
The occasion of writing the letter appears to have been the 
receipt of a letter from .Archibald, informing the defendant 

(a) 2 Allen, 520. (h) 3 AU.,., 57. 
(who 
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(who was Sheriff of the county of Albert) that Lang had 
sworn that the defendant had never served the plaintiff, 
who appears to have been the agent of Archibald, with a 
writ at the suit of John G. Layton, ,,·hich the defendant 
affirmed that he had done. This seems to be the main 
charge which the lettor cOlltains, though it is of great length 
and contains strong animadyersions on the conduct of Lang 
as the agent of Arcldbald, and personal reflections oLa not 
very complimelltary clHlracter. In addition to the general 
issue, the defendant has given notice of the following 
grounds of defence :-lst. That he, the defendant, being 
Sheriff of Albert, did, on a day named, personally serve the 
plaintiff, being the duly authorised agent of Archibald, with 
the writ referred to. Anel ~l1(1. That the allegations and 
statements are true. The generality of this notice is ob
jected to; anel it is alleged that the defendant should have 
sd forth more fully and precisely the grounds of defence. 
The Act 13 Viet. c. 32, § -±, which authorises the notice, 
(·nacts: "that it shall be in a general and brief form, and 
" shall be deemed sufficient, unless the plaintiff shall make it 
" apIlL'ul' that he has been misled by the defect or generality 
" of such notice." The general principle in libel is, that tho 
defendant may plead the truth of the libel in justification. 
He has here, in compliance with the act, given a brief and 
general notice of a defence which would have been clearly 
a ,~:ood defence if pleaded, and there is no affidavit to shew 
that the plaintiff has been misled. We think that this notice 
is ill conformity with the requirements of the act, and that 
the motion haying been made with costs, must be dismissed 
with costs. 

Rule accordingly. 
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ROURKE against McCULLOGGH. 

T RESPASS qua1'e clausum fregit, tried before Ritchie, If It tenant ~e-
J t th I t Cit T h . . fends an ad IOn ., a e as 0,. uO n CIrcuIt. for rent, and" 

It appeareu that the plaintiff was tenant to the defendant redduct.ionthia 
I ma e In 0 

of a house with a yard in the rear at a certain rent· that amount claim-
, 'ed, on the 

the defendant had brought an action for the rent, 'which groun(l that ho 

d fi d d th d f .. h' hasbeeneyietcd 
was e en e on e groun 0 eVIctIOn; t at It was proved by the landlord 

that during the term for which the rent was claimeu the from part of tho 
, premises:, he 

landlord had entered on the land and removed a part of the cannot after-
. . . . . wards maintain 

fence and bUIldmgs, so that the plamtIff had no beneficIal trespa8S a;;nin;t 

t · f th t t f't th t h J d d' d I the landlord fur occupa IOn 0 a par 0 I; ate u ge Irecte t 10 tt,e 8ame nct 

J'ury to find for the plaintiff a reasonable sum for the occu- which he reli.ed on as an cn.:· 
pation of that part of the property which the tenant had tion in th~ 

. . iurmcr uctaou. 
actually occupIed, and they gave a verdIct for the amount 
of the rent up to the time of the eviction. This action of 
trespass was afterwards brought against the landlord for 
the same act which was complained of as an eviction in the 
former suit. The learned Judge directed the jury that the 
same matter having been adjudicated upon between the 
parties in the former action, the plaintiff could not recover. 
Yerdict for the defendant. 

A rule nisi having been granted for a new trial on tho 
ground of misdirection, 

Watters, S. G., shewed cause, contending that the act com
plained of as a trespass was res Judicata, and that the judg
ment in the former action was conclusive. 3 Pl!ill. Ev. 96~. 
If it was otherwise, the plaintiff would recover twice for 
the same injury. 

A. R. Wetmore, contra. The eviction was an answer to 
the whole rent. The tenant was not bound to pay the 
whole rent, and then bring trespass against the landlord for 
his entry, but ho might resist the claim for rent and bring 
an action for the damage besides. H~tnt v. Cope (a). 

Our. adv. vult. 

(a) Cou'P' 242. 
CA.RTER, 
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CARTER, C. J., now delivered the judgment of the Court. 
This was an action of trcspass quare clausum fregit. The 
land on which the alleged trespass took place, was land 
which the plaintiff had hell! as tenant to the defendant for 
n pcriod which had not expircll. It appeared that in a 
former action brought by the defendant against the plaintiff 
for the rent of the premises, the plaintiff had, in order to 
prove an edction, given the same cyidence by which, in 
the present action, he seeks to prove a trespass, and that 
he succeeded on that ground in relieving himself from any 
rent subsequent to such eviction. Having adopted that 
course, it is contended he cannot recover in trespass for the 
same act. This appears to us the correct view of the case. 
By his defence in the first action for rent, he treated the 
acts of the plaintiff as an eviction, and claimed, and by the 
Y('nEd of the jury receiy('(l compensation therefor, in 
reduction of rent which he was otherwise liable to pay. He 
cannot, therefore, now again claim and recover damages for 
the very same acts in an action of trespass, because the 
matter has been once adjudicated on between the parties, 
and a judgment between the same parties upon the same 
cause of action is conclusive, although the form of action be 
different. 

Rule discharged. 

WILLIA)IS against WOOD & DIXON. 

The defendant ASSFMPSIT to recover the value of repairs done upon 
ha\'mg ad~ •• 
"ancud mone:r a shIp, of whICh the defendants were the registered 
t.o /1. to bUlld Th d L' d 
a ship, became owners. e elen ant Wood pleaded non-assumpsit and 
the registered Dixon suffered J'udgment by deL' It ' ()wner of three la u . 
fourths of the 
sh~p, as a security for his advances, with an a.greement that sbe sbould be sold in England and his debt 
paid out of the proceeds of the sale. The ship. being at St. John and requiring repairs to enable her 
to go to E.ngland, D. and the mast.er of the ship employed the plaintiff to do the work, directing him 
to charge It to the o~ers. The sblp .was sent to England and sold and the defendant got the proceeds. 
Held, that he wa.s liable for the repaiis. ' 

At 
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At the trial before Ritchie, J., at the la~t St .. Jolm circuit, 
it was proved that Wood was the registered owner of three 
fourths of the ship, and Dixon of the remainrll!r; that the 
work was done at St. John by the direction of Difon and 
the master, without the knowledge of Wood, and that it wail 
necessary to enable the ship to go to sea. The plaintilr 
stated that he would not have done the work on the credit 
of Dixon alone. The defence was, that Wood never author
ised the work to be done, and had no interest in the slJip, 
except as security for a debt due him from DixlJn. It 
appeared that the ship was built by Dixon at Slickville, 
under an agreement with 1Vood, who furnished the money, 
and that he was registered as a part-o,vncr in order to 
secure himself for his advances; that the ship was >,cnt to 
England and sold, and that he got the entire benefit of the 
proceeds. It also appeared that he had Loen consulteu by 
Dixon on the appointment of tho master. 

The learned Judge told the jury that prima facie the 
registered owners of a ship were liable for repairs; Imt 
though the registry was not conclusiye as to lialJility, it was 
a material circumstance in thi1:l c~~c, ","here the repairs woro 
done by the direction of the master, appointed with tlie 
defendant's consent, anu were necc~"ary to enable the ship 
to be sent to England, by which the defendant ,,"as enal,bl 
to get the proceeds into his own hands, and get his debt 
paid. The question was whether Dixon or the master ltal! 
any implied authority to pledge Wood's creuit for the 
repairs; if they had, the plaintiff was entitIeu to recover. 
Verdict for the plaintiff - £23 3s. lId. 

A rule nisi having been granted for a new trial on the 
ground of misdirection, 

Dole shewed cause on a former day in this term. Regis
tered ownership is prima facie evidence of liability for 
repairs. Story Part. § 419; Cox y. Reid (a); Samslln Y. 

Bragington (b). In all that concerns the repairs and neces
saries of a ship, one part-owner is the agent for the others, 
and may by ordering repairs, render the other part-owners 
liable. Abbot on Ship. 105; Coll. Part. 687. Story Part. 

(a> Ry. t .11. 10:1. (b) 1 Ves. Sr. H3. 
§ 456 

3G3 

WILLI"":; 
(lql/ill.~l 

"""OD. 
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§ 456. Where a ship is under the management of the 
master, and the owners dh-iue the profits, the master is 
prima facie agent for them all. Briggs y. Wilkinson (a); 
Robins v. Power (b). In Jennings v. G1'Yfitlts (c), the 
defendant had no beneficial interest in the vessel though he 
was the registered owner, nor had he anything to do with 
the appointment of the captain: here Wood not only ap
pointed the master, but received the proceeds of the sale of 
the ship. A part-owner may make himselfliable by adopting 
the repairs and receiving the benefit of a ship after she has 
been repaired. Brodie y. Howard (d). It is not contended 
that the registry is conclusive of ownership, but it is a 
material fact, and coupled with the other circumstances, 
was sufficient to justify the jury in finding that the master 
had authority to bind Wood. In l11itcheson v. Oliver (e), 
the defendant had given no authority to the master. 

A. L. Palmer, contra. The fact of a party being the 
registered owner of a ship is not sufficient to constitute the 
master his agent, so as to binel him for repairs done to the 
ship; 1I1itcheson v. Oliver (e); anel the proper question for 
the jury is-not on whose credit the work was elone - but 
who was the contracting party. Keither Dixon or the 
master had any authority to pledge Wood's credit; and with
out some authority, express or implied, he cannot be made 
liable, ,,-hatever the plaintiff may have considered when he 
dill the ~\·ork. It must depend upon whether the relation 
of principal and agent existed between Wood and the per
sons who ordered the work. lIfyers v. Willis (f). According 
to the present doctrine, the fact of a person being the 
registered owner of a ship, is not even primafacie evidence 
of his liability for repairs: the liability depends on the con
tract, and not on the ownership of the vessel. l1fackenzie v. 
Pooley (g). 

Cur. adv. vult. 

PARKER, .T., now delivered the judgment of the Court. 
We think this case too clear to call for any further delay in 

(a) 7 B. 4" C. 35. 
(d) 33 Eng. R. 146. 
(f) 33 Eng. R. 204. 

(b) 4 JUT. N. S. 810. (c) Ry. 4" M. 42. 
(e) 32 Eng. R. 2HI; 5 E. 4" B. 419. 
(9) 3! Eng. R. 486. 

deciding 
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deciding it. The demand is but £23, and is the fair price 
of necessary work honestly done "\ly the plaintiff, of which 
the defendant has had the benefit, under such circum
stances as fully warranted the jury in considering that he 
was liable to pay for it. The only complaint made against 
the verdict is, that the jury might have been misled by the 
Judge's charge: that they were so, is not at all apparent. 
Now without doubt, as an abstract unqualified proposition, 
to say that the registered owners of a ship were primajacie 
liable for the price of repairs or outfit, in the port to which 
she belongs, where they have not personally contracted, 
and irrespective of the persons who have contracted, would 
at the present day be going too far; but to say that the 
defendant, Wood, as a registered owner, would be liable in 
a case like the present, would be quite correct, when accom
panied, as it was here, by an instruction to the jury as to 
the ground of liability, and leaving it to them to draw the 
inference on which such liability would depend. It is 
admitted that Wood did not personally order the work to 
be done by the plaintiff, but that the plaintiff did it trusting 
to Wood's liability as well as Dixon's; he had previously 
done work on another vessel of the defendant's somewhat 
similarly situated, for which he had been paid, as he might 
naturally suppose, with Wood's knowledge. It is possible 
Wood may not have known it, and therefore the fact would 
have but little weight, further than to shew why, when the 
work was done under the direction of the master and the 
part-owner Dixon, upon the ship belonging to Wood & Dixon, 
and he was told to charge it to the owners, Wooel &: Dixon, he 
should not have mistrusted the authority of the master and 
Dixon to give such order. Suppose he had made further 
inquiries, and could have ascertained the real state of the 
case, what would he have discovered? That though Dixon 
was to have the benefit, if the ship turned out a good specu
lation; that she was built by the means furnished by Wood, 
who was to be first paid in full, before Dixon could get any
thing; that Wood, instead of securing himself by mortgage, 
designedly became the registered owner for by far the 
larger share of the vessel; appointed, or was privy to the 
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appointment of the master; was at St. John himself when 
the vessel ~as fitting out; and th~t the work the plaintiff 
was employed to do was indispensable for getting the ship 
to sea, without which Wood could not get paid for his large 
advances already made, and that he had ordered the sails 
which were on the ship. And if he could have gone a little 
further and foreseen the result, he would have found that the 
whole beneficial interest in the ship was in Wood-his 
advances exceeding her value; that he got all the proceeds 
of ship, freight and cargo when sold in Live1-pool, and thus 
had put in his pocket the price of the plaintiff's work. 
Without doubt there may be cases where a registered 
owner, even though he had the benefit, would not be liable, 
and where no authority from him ought to be implied, and 
where there is no other liability than that of the person 
ordering the work, who may have no interest in the ship. 
For instance, the workmen employed by the plaintiff might 
have done all the work, and would look to him alone for 
payment; and many other cases of the sort might be sug
gested. This case is clear enough. 

The rule will be discharged. 

SEARS against ROBINSON. 

By all agree- CASE for false representation. The declaration stated 
ment between 
plaintiff and that before and at the time of committing the griev-
~~!~~t:~~scrib- ances, &c., the defendant was Treasurer of the Province, 
cd as Province and proposed to the plaintiff to agree with the defendant on 
Treasurer, for 
and on behalf of the Queen, the plaintiff agreed to procure to he coined in England and delivered to tho 
defendant, a certain amount o.f copper coin for the use of the Province. The Crown having refused to 
authorise the coining, t~e p!~lDtia: made aPl?lication to t~e Legisl.ature for compensation, and a grant 
of money was made to h,m . to. reImburse h,m expenses illcurred ill endeavouring to execute a contract 
('ntered into wi th the. ProvillClal Government for a supply o~ copper coin: the same to be in full." 
Held, in an action agamst the defendant for falsely rep~esentmg that ho had the authority of the 
Qucen to make the contract- 1. That the defendant havmg acted under the direction of the Provin-
cial Government, w~ich represented the Crown, had the authority of Queen. . 

2. That hy acceptmg t~e grant of mo.ne:r from the Legislature, the plaintiff had acknowledged that 
the contract was made WIth the Pronnclal Government, and therefore that the defendant was not 
liable. 

QureTt, whether .the words of the agreement aJDOUDWd to & representatioD that the defendant had 
the Quoen's authonty to wake the contract. 

behalf 
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behalf of the Queen, to procure to be coined in England and 
shipped to this Province, copper coin to the value of £3,000, 
in manner thereinafter mentioned, and that the defendant 
did thereupon, on the 22nd December 1852, wrongfully and 
falsely represent to the plaintiff that the defendant was 
authorised by the Queen to enter into the agreement with 
the plaintiff; whereupon the plaintiff relying on the pre
tended authority, and believing that the defendant was 
authorised by the Queen to enter into such agreement, did 
agree with the defendant on such behalf, in consideration of 
fifteen shillings and tenpence per pound for each pound 
currency of copper coin to be supplied, amounting to £~,375 
to be paid to the plaintiff, to procure to be coined in England 
and shipped to the Province, copper coin to the extent of 
£3,000, to be agreeable to the dies furnished to the plaintiff 
at the time of making the agreement-the coin to be deliv
ered to the Province Treasurer at St. John in the month of 
April then next; and the defendant did by the said agree
ment, as Treasurer aforesaid and on behalf of the Govern
ment of the Province, agree to pay the plaintiff on delivery 
of the coin, the said sum of £2,375. Averment-that the 
plaintiff was ready to perform the agreement, but that tho 
defendant at the time of making the agreement and repre
sentation, was not authorised by the Queen to enter into 
such agreement, but on the contrary, the said agreement 
was made by the defendant without the authority of the 
Queen; and for want of such authority the plaintiff was 
prevented from procuring the copper to be coined in Eng
land, and from performing his part of the agreement. By 
means whereof the plaintiff lost divers great gains and 
profits, &c. Plea-not guilty. 

At the trial before Ritchie, J., at the last St. John circuit, 
it appeared that the defendant, acting under the direction 
of the Executive Government of the Province, entered into 
the following agreement with the plaintiff:-

" A.rticles of agreement made this 22nd day of December 
"1852, between John Sears, of the City of St. John, in the 
" Province of New Brunswick, Merchant, of the one part, and 
" Beverley Bobiman, of the same place, Province Treasurer, 

" for 
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" for and on behalf of Her Majesty, of the other part, witness 
"that the said John Bears for and in consideration of the 
" payment hereinafter mentioned, doth hereby agree to pro
" cure to be coined in England and shipped to this Province, 
" copper coin to the extent of £3,000, lawful money of the 
II said Province, nominal value, such coin to be agreeable to 
II the die,.; furnished him at the time of this agreement, or in 
"case of loss, other dies of the like description to be pro
" vided by the said John Sew's; two-thirds of the said coin 
" to be in penny pieces, and one-third in half-penny pieces i 
"the whole to be of pure copper. Twenty-six pence 
"and fifty-two half-pence shall respectively weigh one 
"pound avoirdupoi::o, The coin to be put in rouleaus of 
"five shillings value of pence, and two shillings and six
"pence value of half-pence i and packed in good strong 
"boxes, to contain £10 each of the said nominal value, and 
" to be delivered to the Province Treasurer for the time 
" being, at the Customs' Wharf in the said City of St. John, 
" in good order and condition, fit for immediate circulation, 
,; in the month of April next, unless hindered by marine 
" disa;;ter or other such detention. And the said John Sem's 
" doth further agree that no other coin shall be made from the 
" dies from which the said coin shall be made, than the 
" quantity and amount of coin hereinbefore mentioned; and 
"that he will return the dies herewith delivered, or such as 
" shall be used in case of the loss of those delivered, to the 
" said Treasurer at the same time as the delivery of the 
"coin. And the said Beverley Robinson, as Province Trea
" surer as aforesail1, and on behalf of the Government of this 
"Province, doth hereby agree, on the delivery of the 
" f'aid copper coin in all respects according to the terms and 
" conditions hereinbefore specified, to pay to the said John 
" Sea1's the sum of fifteen shillings and ten pence per pound, 
" for each pound currency of such copper coinage so supplied 
"amounting in the whole to the sum of £2,375, lawful mone; 
"aforesaid. In testimony whereof the parties have hereunto 
" set their hands the day and year fir"t above written. 

"John Sears, 
II B. Rolti'flson." 

The 
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The plaintiff went to England for the purpose of obtaining 
the coin, but was refused the authority from the Crown, and 
was therefore unable to perform the contract. He afterwards 
applied to the Legislature of the Province for compensation 
for the loss he had sustained, and in 185-1 a grant of £90 
was made to him by the Legislature, to reimburse him 
expenses incurred in " endeavouring to execute a contract 
" entered into with the Provincial Government for a supply 
" of copper coin for the use of the Province; the same to 
"be in full." He accepted this money and gave a receipt 
for it. 

A verdict was entered for the plaintiff, subject to a motion 
for a nonsuit on the following grounds :-

1. That the contract was made with the Government, and 
not with the defendant. 

2. That if the contract was made by the defendant, it was 
in his capacity as a public officer, and therefore he was nut 
personally liable. 

3. That assuming the representation of the Queen',.. 
authority in the contract to have been unauthorised, if tho 
defendant believed that it was correctly inserted in tho 
contract, no action could be maintained against him. 

4. That the contract did not shew that it was the duty of 
the defendant or the Provincial Government to obtain the 
Queen's assent, and if the contract was illegal without such 
assent, the plaintiff's ignorance ofthe law was no excuse. 

5. That the plaintiff's acceptance of the grant from the 
Legislature precluded him from bringing any action. 

A rule nisi for entering a nonsuit having been granted 
in Hilary term last, 

S. R. Thomson shewed cause. Though assumpsit might 
not lie against the defendant on the contract, an action on the 
case for false representation can be maintained. PolMll v. 
Walter (a). The defendant represented that he contracted 
for and on behalf of the Queen; and not having authority 
to make such a contract, he is liable in this form of action. 
Randell v. Trimen (b), Lewis v. Nicholson (c). The profit 
which the plaintiff might have realised by the contract is a 

(u) 3 B. 4" Ad. 111. (.) 31 Eng. R. 2j~. (r) 12 E"9' R. 4.30. 
proper 
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proper measure of damages. Wilson v. The York and Ber. 
wick Railway Oompany (a). All the allegations in the 
record were proved, and therefore a nonsuit cannot be 
entered. 

Groy, Q. C., contra. The allegations in the record were 
not proved, as the defendant made no representation beyond 
what is contained in the contract. If a party makes a repre· 
sentation which he believes to be true, and had no means of 
knowing to be untrue, no action on the case will lie against 
him. Polhill v. Walle?' lays down this principle, and it is 
confirmed in Oollins v. Evans (b), and Smout v. Ilbery (c). 
The defendant only acted as the agent of the Government, 
and therefore is not liable. 1 Chit. Pl. 42. The acceptance 
of the money from the Government, which was declared to 
be in full, is an answer to any action for damages. The 
contemplated profits which the plaintiff might have made by 
the contract, could not be recovered as damages. Peterson 
v. Ayre (d), Hadley v. Baxendale (e). 

Cur. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
This was an action on the case to recover damages from the 
defendant, who is the Provincial Treasurer, for false repre
sentations alleged to have been made by him, that he was 
authorised by the Queen to contract with the plaintiff for 
the supply of a certain amount of copper coin; whereas the 
plaintiff on proceeding to England for the purpose of carrying 
out the contract, was refused that authority from the Crown, 
without which such coinage could not legally be effected. 
The plaintiff sought in this action. to recover from the defen
dant the amount which he alleges would have accrued to 
him as profits by the 'transaction, if carried out. There is 
not a particle of evidence of any representation made by 
the defendant to the plaintiff, apart from the written contract 
signed by both. It is at least doubtful whether the words 
of the contract itself, would amount to a representation by 
the defendant to the plaintiff, that he (the defendant) had 

(4) 18 Eng. R. 557. 
(d) 2! Eng. R. 3S2. 

(b) 5 Q. B. 820. 
(e) 26 Eng. R. 398. 

(c) 10 M. t w. 1. 

the 
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the authority of the Queen to make that contract in her 
behalf. But apart from this, the evidence clearly shewed 
that the defendant had the express authority and order of 
the Executive Government of the Province (which in all 
matters of local administration represents the Orown) to sign 
this contract, an order which the defendant, as a subordinate 
officer of the Governm3nt, could not well gainsay or resist. 
In this way, therefore, the defendant had the authority of 
the Queen to sign this contract. The plaintiff has moreover 
received, and acknowledged the receipt of, a grant of public 
money, under the Act 17 Viet. c. 4, (1854) which grant is 
as follows:-

"To John Sears of St. John, the sum of £90, to reimburse 
" him expenses incurred in endeavoring to execute a cOlltract 
" entered into with the Provincial Government for a supply 
" of copper coin for the usc of the Province; the same to 
" be in full." 

This grant and the plaintiff's receipt, is a clear recog
nition by the Government and the plaintiff, that the contract 
was between them. For these reasons, we are all clearly 
of opinion that the rule for entering a nonsuit should bo 
made absolute. 

Rule absolute. 

CRONE, Assignee, &c., against GOODINE and OTHERS • 
• 

3i1 

1859. 

SEARS 
against 

ROBIN"'''' 

T HIS was a summary action brought by the assignee of IfoneofscHral 
. b d ' 718 d Z' G d' P Z' ~IJ l- defendant, in a a replevm on ,against.aLa e 'me 00 me,.I! e tx .J1 U summary;ction 

heron and George Turner, in which interlocutory judgment dies before in-
terlocutory 

by default was signed on the 30th November last, and final judgmcnt, the 
. " h plaintiff should 
Judgment on the 24th December. MuZheron dIed on t e n:'ake a sugges-

22nd November; but the plaintiff's attorney had the damages ~~o~~~th~:~~~~ 
assessed, signed J'udgment and issued execution against the andum °df jubdg-ment an su ~t; .. 

three defendants, without noticing the death of MuZhe1'on. quent proceed. 
ings, or the 

Judgment will be set aside for irregularity, 
Where such suggestion was omitted, the plaintili' was allowed to o.mend on payment of costs, 

The 
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The execution was indorsed to·levy on the goods and chat
tels of the defendants Goodine and Turne1' only, and the 
SherifI' returned that he had levied on the goods and chattels 
of Turner, which remained in his hands for want of buyers; 
it appeared, however, that the officer who had the execution, 
knowing that Turner only signed the bond as security for 
]Jfullteron, had made a formal levy on property belonging to 
his estate, in the possession of his widow, in order to induce 
her to pay the amount, but that nothing was done under 
that levy. 

In Easter term last, Needlwm moved to set aside the 
interlocutory judgment and all subsequent proceedings for 
irregularity; contending that the suit had abated as against 
Nul/wron, and that his death should have been suggested 
in the subsequent proceedings. 

DibUlee, contra, contended that in a summary action there 
was no mode of entering on the record a suggestion of the 
death of one of the parties; that the judgment was therefore 
regular, and as the execution must follow the judgment, it 
wa" regular also. The Act 12 Vict. c. 40 ; :2 GMt. Arclt.1407, 
were referred to. 

G1W. adv. vullo 

N. PARKER, 11. R., now delivered the judgment of the 
Court. In this case, which is a summary action brought 
against lYladeline Goodine, Felix lYlullteron and George 
Turner, the second named defendant died before interlocu. 
tory judgment was signed. That judgment however was 
signed against all three defendants, and the plaintiff pro
ceeded to assess his damages and sign final judgment in 
like manner, without in any way noticing the death of ]J:ful
heron. After this, a writ of fieri facias issued and a levy was 
made on property in possession of ]J:fargaret ]J:fullteron, though 
the execution was indorsed to levy on the goods of the 
othe~ two de~endants only. I~ is objected that these pro
cee~mgs are lrregul~r, the actIOn having abated as against 
Feltx. M~lhe1"On, agamst whom therefore the plaintiff could 
~ot SIgn Judgment; and we are of opinion that the objection 
!s well founded, and that the execution is also irregular. 

A, 
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As the case is not provided for in the act of Assembly, and 
there is no rule of Court on the subject, we think the plain
tiff should be allowed to amend his proceedings by altering 
the interlocutory and final judgment, as well as the assess
ment docket, to a judgment as against the two surviving 
defendants -" lJladeline Goodine and George Turner, im
/I pleaded with Felix lJlullteron, who, the plaintiff suggests, 
/I has died since the commencement of this suit"-upon 
payment of the costs of this motion, and of the previous 
application at Chambers for stay of proceedings. 

Rule accordingly (a). 

(u) See Rule 2, post page 380. 

GRAHAM against WET~IORE . 
• 

1858. 

CRONE 
against 

GOODI:'IE. 

R EPLEVIN for two horses. Pleas - 1. Property in '\'hcn a defend 

h d
!' d 2 P . TI lJ1D ld t') ant in rcplc\·in t e elen ant; . roperty In .uecim' 'ana ; <J. pleads pr"perty 

Property in Hector .lJl·Donald and seizure by the defendant in.him;cJi ,·r " , , thml pem.n, 

as Sheriff of Kent, under an execution against lJ1I Donald. a.nd issue is 
• • _ taken therCC'D, 

Replication, denymg tho pleas and allegmg property m the 0.'11'" 01 

h I
· t·ff. l'l"Uvmg pro-top :lln 1 • perly i" OD tho 

At the trial Pm,leer J. held that the onus of provillO' ~cfeDd~nt~ and 
, " <=> Ifhefa.ilsmdo· 

property as stated in the pleas, was on the defendant, and ing. so., th.e 

b d b · Th d!' d h' !'. '1 d platnbff IS that he was oun to egm. e elen ant avmg lal e entitle,l to) re· 

to prove his pleas, a verdict was given for tho plaintiff; all,l cover. 

in lJiichaelmas term last, A. L. Palmer obtained a rule 
nisi for a new trial on the ground of misdirection. 

Weldon, Q. C., shewed cause in Easter term last. Tho 
affirmative proof was on the defendant to shew that the 
horses were the property of lJf Donald. Colstone v. His
colbs (aJ. But if the Judge's ruling on this point was 
incorrect, it is no ground for a new trial, unless it appears 
that injustice has been done to the defendant by it. Bur
rell v. Nicholson (b); Edwards v. Matthews (c); Leete v. 

(a) 1 .1[. <t Rob. 301. (b) 1 ,11. t Rob. 304. 

VOL. IV. V* 
(c) 11 Jur. 398. 

The 
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against 
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The G)'eslwm Life Insurance Society (a); Brandford v. 
Freeman (b). In Ashby v. Bates (c), where the wrong 
party was allowed to begin, and a new trial w~s granted, 
it appeared that injustice had been done by the verdict. 
No injustice was done to the defendant here, by requiring 
him to prove his plea. 

A. L. Palmer, contm. The plea of property is the only 
traverse the defendant can take when he wishes to deny 
the pbintifl"s right. .A plaintiff has no right to bring 
replevin unless the I2roperty is his; for if the property is 
in the defendant or a stranger the plaintiff must fail. Pres· 
grave v. 8w(JIdci's (d). If a defendant pleads in bar affir· 
matively, the onus is on him; but if he pleads negative 
matter, the onus is on the plaintiff. The plea of property is 
in substance only a denial of the allegation in the declara· 
tion that the property was the plaintiff's, and throws the 
onus prouandi on the plaintiff. 2 Greenl. E/). § 563; Com. 
Dig. "Pleader)' (3 K. 1~). In 2 Stark. E/). 969, it is said: 
., If issue is joined on the right of property, the plaintiff 
"must prove either a general or special property in the 
II goods at the time of the taking." An incorrect ruling as 
to the right to begin, is ground for a new trial. Doe v. 
Brayne (e). 

C10'. aelu. vult. 

N. PARKER, :llI. R., now delivered the jUdgment of the 
Court. This was an action of replevin for two horses and , 
the defendant pleaded: 1st. Property in himself; 2nd. 
Property in Hector jJPDonald. Replication, denying the 
pleas and alleging property in plaintiff. The only ground 
on which the rule was obtained was, that the learned Judge 
directed the jury that the onus of proving property lay on 
the defendant. We are quite satisfied the direction was 
right .. The pI~intiff in his declaration alleges that the pro. 
perty III questIOn was taken out of his possession by the 
defendant. The de~endant. do~s not deny the taking, but, 
on the contrary, admIts and JustIfies it ; and for what reason? 
Because he alleges by the first plea, that the property is 

(a) 15 JUT. 1161. (b) 5 Exch. 7~!. (c) 15 .1I. ~ lY.589. 
(d) 1 Salk. 5. (e) 5 C. B. C~~. 

his 
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his own; by the second, that of another person. Now, as 
possession is prima facie evidence of property, and the plain
tiff is admitted to have been in possession, where the defen
dant admitting this, justifies the taking by setting up an 
adverse title to rebut the p1'ima facie title of the plaintiff, it 
lies upon him to prove it. If he fails, the plaintiff's prima 
facie right which he had at the beginning, necessarily entitles 
him to recover without further proof on his part. The plea 
raises but one issue, and the effect of the replication is 
nothing more thau to deny the plea. If this were not so, 
the same plea, though unexceptionable in form, would in 
effect raise a double issue. One consideration appears 
decisive on the point. A plea of property found in the 
defendant, entitles him to a return of the goolh; replevied. 
If, according to the defendant's argument, the onus is on 
the plaintiff, and the defendant is entitled to a verdict unless 
the plaintiff proves property in himself, then the defendant 
would be entitled to a return of the goods, not J'ecause they 
are his own, but because they are not the goods of another. 
There is a certain arlvantage accruing to the defendant on 
the plea of property, as entitling him to the opening, and 
consequently to the reply, which in this case he had the 
benefit of. The late case of Golstone v. Hiscolbs (a) estab· 
lishes the defendant's right in this respect. 

This rule therefore must be discharged. 

HORNER against CROOKSHANK. 

1859. 

GRAHA!.I 
against 

WETMOR!:. 

June 251,'., 

T HIS was an action of assumpsit in which the plaintiff A Judge's ce:
. h J d tifica tc that recovered a verdIct for less than £5, and t e u ge there was no 

certified under Ohap. 137, § 43, of the Revised Statutes (b), ::~nto~l~ring_ 
that there was no reasonable ea use for bringing the action ing o.n action in 

the Supreme 
in the Supreme Court. Court, cannot 

'fi be made a rulo O. W. Weldon now moved to make the Judge's cerb cate of Court. 

(a) 1 M. ~ Rob. 301. (6) 1'01. 11" 370. 
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a rule of Court, in order to recover the costs of the suit 
from the plaintiff. [CARTER, C. J. Can a Judge's certificate 
be made a rule of Court ?]. That would seem to be the 
proper mode in order to recover the costs. 

CARTER, C. J. If the certificate could be made a rule of 
Court, as it does not order the payment of costs, there would 
be no order of the Court, for the disobedience of which an 
attachment would issue. I do not say what your proper 
course would be to get the costs, but this is certainly not 
the mode. 

N. PARKER, M. R. The act says the costs shall be recov· 
ered by attachment; but I cannot understand how a Judge~s 
certificate can bo made a rule of Court. 

Pcr ell 1'/'((111, Rule refused. 

Ux PARTE THE NEW BRUNSWICK & CANADA RAIL· 
WAY and LAND COMPANY. 

(urporatiQI1' J A. STREET, Q. C., moved for a certiorari to remove 
are liable to bo '. 
as,cs,eu under • an assessment made upon the land belongmg to The 
t,hC

1 
PnlrAish New Brunswick and Ccmada Railway and Land C01n'l'lany 

~(' 100 ct, 
~l V,rl. C. 9. in the Parish of lJIanne1's.Sutton, under the Parish School 

Act, 21 Viet. c. 9, § 15. He contendccl- 1st. That a 
corporation was not liable to be assessed under the act. 
2nd. That only residents in the Parish could be assessed. 

The Court, referring to the 16th section of the act said , , 
that the assessment and mode of collection were regulated 
by the general act for the recovery of County and Parish 
rates (a), under which the real estate of corporations was 
subject to assessment, and therefore the property of this 
Company was liable. 

Rule refused (b). 
(a) 1 Rev. Stat. 130. 

(b) See E:r parte Yeates, post page 381. 
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1859. 

GRAHAM against WET~IORE. 

FRASER moved for judgment for the defendant, non Defen~ant in . ' repIenn plca.I-
obstante ve1'cchcto. [The substance of the pleadings is cd property in 

stated, ante, p. 373.] Replevin will not lie for goods in the ;~i~:"~~~ 
Sheriff's hands under an execution. Bac. Ab. " Replevin" ~~:~~~i:nmler 
(C). [PARKER, J. What part of the third plea was proved?] agai~st "~l. . , UephcatlOn-
That the horses were 111 the defendant's custody as Shenff, property in tho 
Th t ' d 'tt d b th I' t' h' h nl plaintiff, On a IS a mi eye rep Ica lOn, w IC traverses 0 y the trial, the 
the property in lJl'Donald and it is an answer to the action defendantfailcu , • to provo pro-
2 Ohit. Al'c7t. 1349. [N. PARKER, M. R. The defendant perty i.n M. and 

. If ' 1 h' h a verdict was hlmse raISe! t e ISSUO t at the horses were lJPDonalcZ's giwn for the 
P J H h k 

' plaintiff. Held. 
property. ARKER" e C oose to rna -e It part of the thatthedefcnd-
same plea, that the horses were in his possession as Sheriff, ~~r~~~ tt:und 

and that he took them as M'Donald's property: he was whole plea. anfl 
was Dot entiticll 

bound to prove the whole pIca. If part of the plea is found tojudgment 
, h' h h th t h' t'tl d t ' d t 1Wn ob.tantc aga111st 1m, ow can e say a e IS en leo JU gmen t'credicto on tho 

on the rest of it? If replevin is not the proper remedy it r~~~:pl~~~ion 
may be a ground of summary application to the Court; but had admitted 

. h h ' l' h d that tho pro-it is no justificatIOn t at t e property was 111 lIS an s as perty was in 
. 1 fi d b d k custody of tho SherIff.] The (e en ant was not oun to rna -e a summary law, and was 

application: if he proved his plea that the goods were in ~~;~~!~~bI~.ot 
his custody under tho execution, the action must fail. 
Wilson v. Weller (a). [WILMOT, J. Why did the defendant 
put such an issue on tho record?] It is an immaterial issue. 
1 Ohit. Pl. 655. In Pritchard y. Stephens (b), the Court 
refused to quash the proceedings in replevin on a summary 
application, and required the defendant to put his objection 
on the record. [PARKER, J. We do not decide that replevin 
is the proper remedy where goods are in custody of the 
law; but that the question cannot be raised by pleading. 
If the defendant chooses to put this defence on the record 
he must stand by it.] If a portion of the plea, which would 
be a good defence to the action, is unanswered, the Court can 
award a repleader. Atkinson v. Davies (c). [N. PARKER, 

(a> 1 B, 4' B. r.~. (h) 6 T. R, 5n (c) 11 .1[. ~ W, 236. 

M. 
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l\I. R. A l'epleader is not granted in favor of the party who 
made the first fault in pleading.] 

Per Ouriam, Rule refused. 

END OF TRINITY TERM. 
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GENERAL RULES. 

(Entry 01 JUdgment alter tende1' unde1' the Act 18 Vt·c. c. 9.) 

1. IT IS ORDERED, That in any case (not summary) where, 
under the provisions of the Act of Assembly 18 Vict. c. 9, 
an offer and consent in writing has been filed by the defend
ant to suffer judgment by default for a certain specified 
sum as debt or damages, (as the case may be), and the 
plaintiff has not, after due notice thereof, filed his acceptance 
of such offer, but has taken the case down to trial and 
recovered a verdict, but not for a greater sum than the sum 
so offered, the entry or suggestion on the judgment roll 
shall be as follows: -

" And now, pursuant to the Act of Assembly passed in 
"the eighteenth year of the Reign of Queen Victo1'ict, 
" entitled' An Act concerning tender in actions at Law and 
" , suits in Equity,' on the day of , in the year of our 
" Lord , the said defendant O. D. filed in the office of the 
" Clerk of the Pleas of this Court, an offer and consent in 
"writing in the words following: - [insert the qffe1']
"which offer and consent the said plaintiff A. B. has not 
" accepted; therefore the issue joined between the parties 
"remains to be tried. Therefore let a jury thereupon 
" come, &c." [as in ordinary cases to the conclusion of tlte 
postea,] and then proceed as follows: -

" And inasmuch as it appears by the said return, that the 
"debt [or damage] was not greater in amount than the sum 
"for which the said O. D. offered to suffer judgment by 
" default, it is considered that the said A. B. do recover his 
"said debt [or damages] so assessed at the sum of , 
" together with his costs and charges by him about his suit 
" in this behalf expended, up to the said day of , and 
"for those costs and charges to , which said debt [01' 
"damages], costs and charges in the whole, amount to , 
"and that the said A. B. have execution thereof. And it is 
II further considered that the said O. D. do recover against 

" the 



" the said A. B. 
" after the said 
" thereof." 
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for his costs and charges by him incurred 
day of , and that he have execution 

(P1'oceedin[J8 in Summary Actions after death oj a joint 
plaintiff or defendant.) . 

2. In summary causes, when one of severa.l plaintiffs or 
defendants shall die after the commencement of the action, 
the subsequent proceedings shall be in the name of or 
against, the surviving plaintiff or plaintiffs, or defendant 
or defendants, as the case may be; describing him or them 
respectively, as survivor or survivors of A. B., who hath 
died since the commencement of this suit, and who was a 
joint plaintiff or defendant therein. 
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ARGUED AND DETERMINED 

IN THE 

SUPREME VOURT OF NEW BRUNSWIVK, 
IN 

MICHAELMAS TERM, 

IN 'fIlE TW ENTY-THlRD YEAR OF THE REIGN OF VICTORIA. 

_ ..... -
Ex PARTE YEATS and ANOTHER. October 19th. 

F ISHER, Attorney General, shewed cause in Trinity A majority (,f 

I . I' . L' •• tho Trustees of term ast, agamst a ru e 1U8~ lOr a certwran to remove Schools havo 
t d 11 d· I' I't L' d d power to divido an assessmen an a proeee mgs on w lIC 1 I was lOun e ,a Parish into 

made under the Parish School Act, 21 Vict. c. 9. The t&:hotOI Di,. 
flC s. 

grounds on which the rule was obtained, and the substance An applica. 
. ., tion to Trustees 

of the affidaVIts, aro fully stated III tho Judgment of the to divido a 

C t Parish into 
our . Sehool districts 
O. W. Weldon in support of the rule. and ~o call a ' meetmg of tho 

Our. adv. vult. inhahitants to 
dotermino upon 

., an assessment 
CARTER, C. J., now delIvered tho Judgment of tho Court. under tho 

A I .. L' t" t d' thO t b' Parish School ru e n~8L lOr a cer wrarL was gran e In IS case, 0 rmg Act, 21 ~·I<'/. c. 

up tho proceedings of the School Trustees in District num- !i ~~!s~:'n~adO 
ber 6, in the Parish of Lancaster, and the assessment made time; an.d .if! . . . . on the dIVISIon 
under tho prOVIsIOns of the act 21 Vtct. c. 9, the act relatmg of the parish, 
to Parish Schools. Several objections were taken to these ~~~e o:p~i~e 
Proceodings cants art: found • to be reSIdent 

1. That this district was Iaill out by only two of the Trus. frcch~lde~s in the dl,t,.,ct for 
which the "5· 

Eesstnent is required, the Tru,lcc. may call the meoting without :Illy new applkation. 
A pull. tax lUay be levied umler tho Pazisb Schoul Act. 

VOL. IV. W·"f tcc:;:, 
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tees, instead of three. This objection was founded on the 
case of Ex parte Jocelyn, (a), decided under the IJrevious 
School act, 15 Vict. c. 40. This point has, however, been 
settled by subsequent legislation. By the 1 Rev. Stat. 
461, § 3, "Anthority to three or more persons jointly 
" empowered to act, shall enable a majority of them to act." 
The laying out the district by two, who form a majority of 
the Trustees, would now therefore be valid. 

2. That no hour was named in the notices of meeting. It 
is, however, shewn by the affidavits used on shewing cause 
that in two at least of the notices, the hour was named. 

3. That the Trustees called the public meeting, without 
the written application of three or more resident freeholders 
or householders in that district. 

It appears that on the 18th September 1858, about a 
month before the district was laid out, seven persons made 
a written application to the Trustees to layoff a School 
district in lIIanawagonish, and to call a public meeting 
for the purpose of raising money for school purposes by 
assessment. In compliance with this application, the 
Trustees laid off this District number 6, and filed the 
description thereof with the Clerk of the Peace on the 
22c1 November last, and after having done so, issued the 
notices for the public meeting. It appeared that at the time 
the District number 6 was laid out, all the seven persons 
who had signed the written application, were resident free
holders or householders in that district; therefore when the 
Trustees issued the notices for the public meeting, they had 
the written application of three or more resident freeholders 
in the district for that purpose. It is moreover obvious 
that it must have been the intention of the persons who 
signed that written application, that such meeting should 
be called; for they first require the Trustees to layoff the 
district as the preliminary step, without which nothing could 
be done, and they then require a public meeting of the rate
able inhabitants of the district, when laid out, to be called 
to determine on the propriety of assessment. If, when the 
first part of their application is complied with, it turns out 

(a) 2 .'1IIen, 637. 

they 



( 
IN THE TWENTy-THIRD YEAR OF VICTORIA. 

they are qualified to make the second part, why should it 
be necessary for them to go through the form of making a 
duplicate? Under a fair and reasonable construction of the 
act, we think the written application was sufficient to 
authorise the Trustees to call the meeting. 

The only remaining point relates to the assessment, which . . , 
It IS contended, is bad, because it includes a poll tax upon all 
residents who have no rateable property, and is assessed in 
addition upon those who have. Much stress was laid upon the 
31st section of the School act, which says" Ratepayers, in this 
/I act shall mean ratepayers upon real or personal property or 
II • " Th t . h h Income. a IS, w erever t e word "ratepayers" occurs 
in the wording of the act, it shall be confined by that defini
tion of its meaning. Now, putting aside the section just 
cited, the word "ratepayers" occurs only five times in the 
whole act, and in all those cases, in parts of the act which 
refer to the decision as to the principle and objects of assess
ment, the amount to be assessed, and the election of a School 
committee. One may readily infer that the object of the 
Legislature in thus limiting the meaning of the word "ratc
payers" in these matters, was to place thcm, as being of grcat 
importance for the success of the measure, in the hands of 
those who, having a more permanent interest in the district, 
would be likely to manage them with consideration and 
prudence; but inasmuch as the benefits to be derived from 
the act were to be shared at least equally by those not rate
able for property, they did not intend to relieve the latter 
class from contribution to the support of that from which 
they were to derive benefit. The word "ratepayers" is 
never used in connection with the assessment. Had it been 
said in the 11th section "such assessment shall be levied 
II upon the ratepayers," then the 31st section would have 
given a meaning to the word, which would have exempted 
all persons who were not rateable for real or personal pro
perty, or income. So far, however, from anything like this 
occurring, that section provides expressly, that it shall be 
:wied and collected in the same manner in all respects as 
other County or Parish rates; and we find where provision 
is made in the 15th section for carrying out the assessment, 

the 
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the form by which the assessors are required to act, merely 
says, " You are required to levy and assess the sum of-
" pounds," &c., "not to levy and assess upon the ratepayers." 
By the 16th section the assessors are directed to make out 
the assessment lists as near as may be in the form prescribed 
for County or Parish rates. The assessors would therefore 
look to the form given in the act for the local government 
of Counties, Towns and Parishes, 1 Rev. Stat. 150, form (B), 
and making their assessment as near as may be in conformity 
with that, they would have merely to alter the heading, by 
substituting the words "in pursuance of a resolution of a 
"public meeting," &c., for the words "in pursuance of a 
" warrant of the sessions," &c., and would then assess indio 
viduals according to the columns given in the form, which 
embraces a poll tax upon those who have property and 
income, and upon those who have neither. The Legislature 
having given this form in the County and Parish act as the 
guide and model for assessment under the School act, had 
they intended to exempt a whole class of persons, clearly 
rateable under the former, from the operation of the latter 
act, we should certainly look for some clearer indication of 
that intention than is to be found in the 31st section of the 
Parish School Act, the meaning and object of which is per· 
fectly plain and reasonable, without throwing on it the forced 
and somewhat unnatural construction contended for. For 
these reasons we think the rule for a certiorari should be 
discharged. 

Rule discharged. 
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CUNNINGHAM, Executrix, &c" against SCOULLAR. 

COVENANT. The declaration stated that on the 13th Thc defendant 
" cODycyed land 

Apnl18±1, by an mdenture of bargain and sale made to _I. with a 

b t th d £" d t f h I r' C eo\-enant for e ween e ewn an ,0 t e one part, ane H tl1l/lm un- title, which W3S 

ningham, (testator) of the other part, the defendant in con- ~~¥~~~'~~f ~ho 
sideration of the sum of £38 lOs, did grant, bargain and sell pri?rmortgagc, 

t h 'd W'ZZ' 0 'h whICh.1. wa, o t e sal ~ ~arn unmng am, his heirs and assigns, a obliged to I,ay. 

t ' , f I d [h'd " £" 11 1 I 1 Held, that the cer am pIece 0 an ; t e escnptlOn 10 owecJ anc t 18 amuunt So paid 

defendant did by the said deed for himself his heirs execu- WOil liquidated 
, "-' , daUlagc~, ami 

tors and administrators, covenant with the said Trillium wa.- 11 elaim 
• ... prontble under 

Ounmngha1n, Ius heIrs and aSSIgns, that the defendant was, a tiat in bank-

t th t ' f t' th 'd d d 'd f h 'd ruptcy after-a e lme 0 execu mg e sal ee, seIze 0 t e Sal ward, granted 

lands as a good and indefeasible estate of' inheritance free a;.:ainst the' de-
, fl'wiallt, anll 

from all incumbrances whatsoever and that the defendant wa, di,d""~ed 
, ' by hi, ccrtiti-

had good nght and full power to sell the same. A vermont catc under tho 

- that the deed was afterwards duly acknowledged and ~'\~,~~~~',tl~ct, 
registered in tho County of Sunbury, according to tho act b Akfiat in 

an "TUptl'y, 
of Assembly, Breach - that at the time of ('xL:l'uting the under the Acts 

of A«clllbly 
deed, the defendant was not seized in fee of the lands free 5 Vi~~. c.I:I; 

L'. ' b b t th t b £" I' th 'd d d andt; l'irl.c..t, trom lncum rances, u a elore rna nng e sal ee, may I,e pr"nc\ 

to wit on the 27th November 1839 the defendant mort"'a"'od by 11 certificd 
, b t" copy thereof, 

the said land to Jolm Robertson, his heirs and assigns; by ~ithout pr~duc-
• •• '. IDg thu /\II.//(ti 

reason of whIch, the saId TVdlwm Cunmngham not only Gazetle, cXCCJ,t 

'd t'tl' tl I d d I ttl f £38 10 whero titlei, to acqUIre no 1 e In 1e an ,an os 1e sum 0 S, be shewn in tho 

paid to tho defendant, but was afterwards obliged to pay as~Ii:~:~ tho 

tho said John Robertson the sum of £100, in order to get a brcachufacoy_ 
, , eUl1ut for titlo 

title to the land, and was also obhged to expend £50 m and thedamugo 

endeavoring to defend himself in an action of ejectment ~:~~~gb~~hrc:c_ 
brought by the said J. Robertson to obtain the possession of ~~~~~~D,,:b~hO 
the land under his mortgage. Plea - that after making the te;tat"r, tho 

action for ~u('h 
covenant and after the breach thereof, the defendant became breach shOUld 

bankrupt and obtained a certificate, and that the supposed ~:c ~r;c~~~~r,by 
cause of action accrued before the defendant's bankruptcy. 

At the trial before Wilmot, J., at the last Sunbury circuit, 
it was proved that the defendant's covenant was broken by 

tho 
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the existonoe of a prior mortgage, flS statcd in the declara· 
tion, and that about two years he fore the defendant's hlllk· 
rnptcy, the testator had been obliged to pay the mortgagee 
£ 100 to get rid of the mortgage. There was some question 
about the bankruptcy being proved by a certified copy of 
the fiat; but the principal question waR, whether the demand 
was barred by the defendant's certificate under the act 5 
Viet. c. 43; and a ycrdict having been given for the plain. 
tiff, subject to points reserved, 

A. R. Wetmore obtained a rule nisi for a new trial, and 
also gave notice of motion in arrest of judgment. 

S. R. Thomson shewell cause in Tn'lIit!J term last. 1. The 
bankruptcy was not prnn:L1. The act 6 riel. e. 4, § 28 declares 
tllat the RO!Jnl GIl;;ctte containing notice of a fiat in bank
ruptcy shall be evidence; anrl the 8 Viet. c. 88, § 6, after 
enacting how a fiat may be proved, declares that nothing 
shall dispense with the proof of the fiat by production of 
the G(/:~ctt('. 2. If the bankruptcy was proved, this claim is 
not barred by the certificate: it merely sounds in damages, 
and i,; not a claim provable under the fiat by the 5 Viet. c. 
43, § n. It is only liquidated debts that can be so proved. 
IIamlllond v. Toulmin (a), TVarburg v. Tucker (b). 3 . .As 
to the arrest of judgment-no doubt, as a general rule, it is 
true that an action for a breach of covenant real should be 
brought by the heir or devisee ; but if the damage has arisen 
in the lifetime of the testator, the executor may sue. Here 
the personal estate was reduced by the payment of the 
money by the testator, and the land went to the devisee free 
of charge. If Robertson had done nothing on his mortgage 
till after Cunninglwm's death, then I admit the devisee 
would have been the person to bring the action. Kingdon 
v. Nottle (c), settles this point. 

A. R. Wetmore, contra. The bankruptcy may be proved 
by the Gazette, but it is not the only mode of proof under 
the act. If this claim existed during Cllnningham's life. 
time, it was discharged by the defendant'R certificate. The 
words of the act are "all claims and demands" provable 
under the fiat. 5 Viet. c. 43, § 14, and 6 Viet. c. 4, § 24. These 

(a) 7 T. R. 612. (h) 4 Jllr. 1'1. 8. 1142. (r) 4 Jr. ~ 8. 53. 
words 
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words include unliquidated demands. The executor has 
no right to sue. This was a covenant running with tho 
land, and the action should have been brought by the devi
see who was injured by the defective title. 

Cur. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
This was an action to recover damages for breach of a coven
ant for good title. The breach was clearly proved by tho 
existence of a previous mortgage which the testator had to 
pay, and the question is, whether this claim is barred by the 
certificate of the defendant, obtained under the bankrupt 
laws. It was objected the bankruptcy was not proved, and 
if it was, this claim was not barred by the certificate. 

1. As to failure in proving bankruptcy. The Act 5 Vict. c. 
43, § 7, divested the bankrupt of his property, and vested it in 
the assignee from the time of the receipt of the fiat by tho 
commISSIOner. The 6th Vict. c. 4, § 28, substituted tho 
publication in the Gazette of notice of the fiat having been 
granted, instead of the receipt of the fiat by the commis
sioner, and made the production of the Gazette evidence of 
such pUblication without other proof. thereof. The produc
tion of the Gazette was not made any proof of the bank
ruptcy or the fiat, but merely proof of the pUblication of the 
notice, to shew at what time the property of the bankrupt 
vested in the assignee. Then comes the 8 Vict. c. 88, § 6, 
which, Mr. Thomson contended, makes the production of the 
Gazette necessary to prove the bankruptcy. The first part 
of that section enacts: H That the fiat may he proved by 
"the production thereof, or a copy certified by the commis
" sioner, on the ordinary proof of the hand-writing of such 
"commissioner." This proof was given in this case; but 
Mr. Thomson contended that in addition to this, the produc. 
tion of the Gazette was necessary, under the proviso 
contained in the same section: -" Provided always, that 
"nothing herein contained shall be construed to dispense 
" with the proof of the fiat by the production of the Royal 
" Gazette, as now provided by law." Now, we do not find 
any provision in the law, which made the production of the 

Royal 
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Royal G((;;cttc proof of the fiat. The 6 Vict. c. 4, § 28, does 
make the production of the Royal Gazelle proof of the pub
lication of notice of the fiat, and makes snch pUblication 
divest the bankrupt of his property. In a case, therefore, 
where it was neces:-:ary to shew title in the assignee, it 
woul(l be requisite, in addition to proof of the bankruptcy 
by the fiat or a certified copy thereof, to produce the Royal 
Gazette to shew at what time the property of the bankrupt 
vef'ted in him. The expression: "Proof of the fiat by the 
"production of the Royal Gazcttc, as now provided by law," 
when read in connection with the bankrupt laws then in 
force, must, we think, mean" proof of the publication of the 
" lIutice of the granting of the fiat." If it does not mean 
this, it can mean nothing; as in no other way had the exist
ing law provided for proof of the fiat by the production of 
the Royal Gazette. Independent of all this, we think the 
saving clause in 12 Vict. c. 43, which repealed all tho bankrupt 
laws, gives the bankrupt the full benefit of his certificate in 
t.he same manner as if the acts had not been repealed. As 
the bankruptcy may be proved by the production of the fiat 
or a certifiell copy, under the repealed act 8 Vict. c. 88, § 6, 
so under the repealep act 7 Vict. c. 31, § 5, the certificate 
alone would be "sufficient evidence of the bankruptcy, fiat 
" and other proceedings precedent to the obtaining such 
" certificate." 

The next question is, whether this was a claim or 
demand provable under the commission, and barred by 
the certificate? The 5 Vict. c. 43, § 14, discharges every 
bankrupt who shall have duly surrendered and conformed, 
"from all debts due by him at the time of the issuing of the 
" fiat, and from all claims and demands against him, in case 
"he shall obtain a certificate," &c. The words of this sec
tion are similar to those of the English' bankrupt act, 6 Geo. 
4, c. 16, § 121, with this exception, that the latter has the 
words "all claims and demands hereby made provable 
" under the commission;" and the Provincial act 6 Vict. c. 
4, § 24, confines the discharge to claims and demands prov
able under tho fiat. The authorities in reference to the 
English act G Geo. 4, c. 16, will therefore be applicable to 

our 
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our bankrupt acts. In the edition of Archbold's treatise on 
Bankruptcy, published when the 6 Geo. 4. c. 16 was the 
act relating to bankrupts, at pages 69 and 70, in speaking 
of the debts provable under the commission, it is said, "It 
II must be a debt, of an amount either actually ascertained 
/I or which may readily be ascertained by computation with
II out the intervention of a jury; * * * not simply a claim 
I; sounding merely in damages, and those damages unliqui
/I dated; as for breach of an agreement to deliver goods, for 
"mesne profits, or for a tort, or in trover, or for breach of 
/I covenant (unless it be a covenant for the payment of 
"money) or the like, even although such covenant, &c., be 
" secured by a penalty." The claim of the plaintiff in the 
present action is, for damages arising from the breach of a 
covenant for good title. The defect in the title appears to 
have been, a mortgage previously given by the defendant. 
In on1er to get rid of this mortgage, the testator, between 
two and three years previous to the defendant's bankruptcy, 
paid the mortgagee ,£100. Before the bankruptcy of the 
defendant, therefore, this was a claim due for damages, ,,-hich 
damages had been liquidated and the amount ascertained. 
It was a claim which, under the provisions of our bankrupt 
acts, might have been proved against the bankrupt's estate, 
and is therefore barred by the certificate. This case is 
clearly distinguishable from Hammond v. Toulmin (el), which 
was relied on by Mr. Thomson to shew that the debt was 
not barred. There, the covenant was for good title of a ship, 
and the breach alleged was, that a claim had been put in on 
the part of the Crown, in consequence of which the plaintift· 
had been obliged to pay '£2,000. The defendant became 
bankrupt 27th February 1796, and the payment was not 
made until after 30th lJlay 1797. So, although the cause of 
action for some damages accrued before, those damages 
were not liquidated till after the bankruptcy; and this was 
relied on by the plaintiff's counsel. Here, the money paid 
to relieve the estate from the mortgage, was paid long prior 
to tho bankruptcy. The case of Hammond v. Toulmin 
occurred under the act 5 Geo. 2, c. 30, and Lord Kenyon 

(.) 7 T. R. 612. 
VOL. IV. x-:' flays, 
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says, the Legislature only meant that those demands which 
were incurred before the bankruptcy, and were liquidated 
debts, should be proved; and Grose, J., says, the word in 
the statute is "debt." The case of Goddard v. Vande?'
heyden (aJ, seems to shew by implication, that the demand 
of the plaintiff in this action was provable; and if so, the 
law says it is barred. The terms of our bankrupt acts went 
further'than any of the English acts, in making uncertain as 
well as contingent demands, provable under the fiat, though 
we do not think these provisions necessary in the decision 
of the present case. 

As to the ground taken in arrest of judgment; namely, 
that this being a covenant running with the land, the 
action should be brought by the heir and not by the 
executor, it is as well to state our opinion now, though 
it is not necessary. We think the answer given by Mr. 
TAmnson is conclusive, viz., that inasmuch as the damage 
arising from the breach of covenant, as well as the breach 
itself, having occurred in the lifetime of the testator, the 
action lies at the suit of the executor, and not the heir or 
devisee. The distinction is stated thus, in 2 Saund. 181 c. 
note (AJ. "It is laid down generally in Gam. Dig. Tit. Gov. 
/I B. 1, that if A. covenant with B. upon a grant or convey
/I ance of the inheritance, his executor may have covenant 
/I for damages upon a breach committed in the lifetime of 
" the testator. But it was remarked by Lord Ellenborough, 
/I C. J., in Kingdon v. Nottle, 1 JJL & S. 362, that the 
/I authority cited in support of this position, Lucy v. Lev
/I ington, 2 Lev. 26, will be found not to bear it out in 
"its generality. For in that case, there was an eviction 
" in the lifetime of the testator; and therefore the damages 
"in respect of such eviction, for which the action was 
"then brought, were properly the subject of suit and 
"recovery by the executor, and nothing descended to 
" the heir." In the case before us, the breach and the actual 
damage arising therefrom, both occurred in the lifetime of 
the testator, and therefore the action is properly brought 
by the executor. 

Rule absolute for a new trial. 
(a) 3 WIt •• 262. 
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KINNEAR and ANOTHER against FERGUSON. 

THIS &ction was brought to recover the amount of two The defendant 
• placed timber 

prOmIssory notes drawn by the defendant - one for in the plaintiff's 

.£300 and the other for £150 h,Rnds as secu-
, • r1ty for the pay-

At the trial before Ritchie, J., at the last St. Jolm circuit m~nt of R pro-
, mlssory note, 

the only question was, as to the amount the defendant was under an agree-

to be allowed for some timber which he had put in the ~~nbtert~~~ ~~~ 
plaintiffs' hands as security for the payment of the notes, l::~~~~~,~::re 
and which they had sold under the following agreement:- wit~outdefend-

, ant s consent, 
" St. John, 25th July 1857. but after that 

" R . d f 77:' ..1'_ r:r d . day, the plain-eCClve rom .n..tnnear u; .uowar £4:50, bcmg an litfto be at 

II advance on 447 tons of timber now lying J'n South Bay' liberty, ~o sell, , after gl \"log the 
"and in consideration of such advance I am to allow Kin- defendant fuur-

• ' • • tt:l'D days' 
"near &; Howard five per cent. commISSIOn, and mterest at not~ee: the 
I • I . t t 11 h . b b fi plumtltf ",\,1 

I SIX per cent., t ley agreemg no 0 se t e tIm er e are thetimblTufter 

" the 1st November next without my consent. If not sold the 1st ,':mm-, ber, but Wlthout 
" on or before that time, they are to give me notice that they gil'ing the 

notice. Held, 
"want the amount so advanced; and if not paid by me (Ritchie, J" da' 

. h' J:" d f h' h . b h b>tuntc) that "WIt 10 10m·teen ays rom suc notICe, t e tIm er t en to though' the de-

"be sold by them at their discretion fenda~t might • be entitled to 
" John Fe1·guson." dnmages in an 

" W 77:' .-P_ U d th t J. D action of tro,'er e, .n..tnnear u; .uowar ,agree a upon . .L' erguson or on the agree-

" paying us the above advances interest and expenses to mcnt, for a , , wrongful sale of 
" give up a note we hold of his for £300, dated October 17th, the timber, ho 

was not entitled 
" 1856, and another note dated 25th July 1857, for £150. to credit as a 

"Kinnear .-P_ Howard" pa~ent, in an 
u; • actlon on the 

The plaintiffs proved, that on the 2nd November they put a ~~!~ t~~r p~re 
letter in the post office, addressed to the defendant, notifying ceeds of the 

. . b ld b ld h .. f J:" sale, though hIm that the tIm er wou e so at t e expIratIOn 0 10Ur- that was less 

teen days. They sold the timber at auction pursuant to !~:';..!~~e:igh
this notice and the net proceeds of the sale amounted to ",,,Iue of thQ 

, tlIDber. 
£254:. The defendant swore that he never received the 
notice, and that he had been offered 20s. per ton, cash, for 
the timber. The learned Judge directed the jury that the 
10tice was insufficient; that it should either have been served 
personally on the defendant, or it should have been shewn 

that 
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that he received the letter; and the sale not having been 
made in accordance with the agreement, the plaintiffs were 
chargeable with the highest market value of the timber on 
the day of sale. The jury found that the defendant had not 
received the notice, and gave a verdict for the plaintiffs for 
£60 12s. 6d.-the balance due on the notes after deducting 
the market value of the timber. 

A rule nisi for a new trial having been granted on appli
cation of the plaintiffs, on the ground of misdirection, 

A. R. Wetmo1'e shewed cause in Trinity term last, con, 
tending that the jury having found the sale to have been 
made without the notice required by the agreement, it was 
~ wrongful sale, and the plaintiffs were chargeable with the 
highest value of the timber. 

S. R. Thomson, contra, contended that there was evidence 
of a verbal notice of sale; but whether there was, or not, the 
direction was wrong. The defendant was bound either to 
adopt the sale, or to repudiate it altogether as illegal. In 
the former case, he was only entitled to credit for the actual 
proceeds of the sale. In the latter case, he should either 
have brought trover, or an action for damages on the agree
ment. If the sale was wrongful, it was no answer to this 
action. 

Our. adv. vult. 

CARTER, C. J., now delivered the judgment of the Court. 
This was an action brought on two promissory notes made 
by the defendant, on which his liability was proved. By the 
uefendant's evidence it appeared that a quantity oftimber had 
been placed by him in the plaintiffs' hands, as security for the 
amount of these promissory notes, under an agreement that 
the plaintiffs were not to sell the timber before 1st Novembe1' 
1857, without the defendant's consent, and that if not sold 
before that time, the plaintiffs were to have the right to sell 
it at their own discretion, on giving the defendant notice 
that they wanted the amount of the notes, and that amount 
not being paid by defendant within fourteen days from such 
notice. The plaintiffs attempted to prove a written notice, 
which, however, was not in time to make the sale good 

under 
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under the agreement. Assuming the notice required by 
the agreement was not proved, the learned Judge told the 
jury that the defendant would be entitled to be allowed for 
the highest market value of the timber sold by the plain
tiEs, and would not be confined to the actual proceeds of 
the sale. This is argued by Mr. Thomson as a misdirection, 
and in the opinion of the Master of the Rolls, Mr. Justice 
Wilmot and myself, it was so. 

Suppose a debt is due from A. to E., payable on the 1st 
November, and that A. places a quantity of timber in B.'s 
hands as collateral security for such debt, without any 
agreement as to the sale of such timber, and the debt is not 
paid by the 1st November, B. would have the right to sell 
the timber; and if the sale was made in a fair, open, bona 
fide manner, A. would not be entitled to credit for more than 
the proceeds of such sale, even though the timber might 
not have brought the highest market value. Kow, admit
ting that in the case before us, the plaintiffs were not, in 
consequence of the agreement, justified in selling the tim
ber, and that if the defendant has sustained damage by tho 
sale so made, he might have recovered that damage in an 
action of trover, or in an action for breach of the agreement; 
can he avail himself of such damage in the prescnt action '? 
The defence he here sets up is, a partial payment of the 
debt; and that payment is only the amount received by the 
plaintiffs on the sale of the timber. There was nothing to 
shew fraud in the manner in which the plaintiffs sold the 
timber, and whatever damage the defendant may have sus
tained, arises from either an improper conversion, or a 
breach of agreement by the plaintiffs, which would not 
amount to a payment of the debt pro tanto, nor could be 
available as a set off to the plaintiffs' claim in this action. 

As for this reason, there must be a new trial, we do not 
think it necessary to go into the other question, as to the 
evidence of a verbal notice. 

Parker, J., not having heard the argument, gave no 
opinion; and Ritchie, J., said, that having doubts about 
the case, he concurred in the judgment delivered by the 
Chief Justice, with great hesitation. 

Rule absolute. 
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18.-'0. 

SEWELL against OLIVE and ANOTHER. 

Whero a Jus- THE:-:l'ASS for false imprisonment, tried before Ritclzic, 
t jt'C ()f the Pt:,H'n • • 
Ii", jurisdictiun ,J., at the last St. John CIrCUlt. 
to I ~l".'t' a C"dm- The I)laintiff had been convicted before the defendants, 
}I am , an 
there has been who 'Yl're Justices of the Peace for a yiolation of the Act to 
a regular infor- .. '..... 
JIJati~n,. but the prevent tIle nnportatlOl1 and traffic 111 mtoxlCatmg hquors, 
('''n\lctlOn and T" ..., G 11 cl b - . dl' warrantofcom- -18 ftct. c. oJ -ant 18. een lmpnsone lornon-payment 
mitmellt a:e de- of the penalt r iml)O!'1ed. He was brou o·ht before a J udga fl'eilYl',helsnot .., 0...; b 

li,,"le Il1 tres- on habeas COJ"l)US and discharged on the around that the 
pas; for any- .1. '. ' • b . . 
thing done warrant of commitment was defectl\"e; and the COnYlctlOn 
prior tu the con- I b I' I C b . . d "iction. was afterwards broug It clore t 10 ourt y ccrtwran, an 

Where .special quashed Evidence was offered of the costs of obtaining the dama1rp IS • 

clailll~'1 in con- plaintiff's discharge from prii'OIl on the habeas cmjills, but was 
seq uence of an . . 
uula",fnl im- reJectccl on the ground that no such claim for damages was 
prts"nlllent by aI' 1 . f . . d 1 d f' d Th Ju;ticu of the statec Il1 t 18 notice 0 actIOn sl'n"e on tie c en ants. e 

t1h'eael"-t e'trf"b L1cfendants bO"ave in evidence examined copies of the infor-e CIJ~ s 0 0-

tainiug the mation amI other proceedings connected "'ith the conviction 
plaintiff's d i.'-
charge from - the originals haying been returned with the certiorari, 
r~~~l~'be"~\ated and filed with the Clerk of the Crown. '1'he learned Judge 
in ~he notice of was of opinion that as the defendants had J'urisdiction over 
actIOn; other- , 
wise the plain- the matter for which the plaintiff was prosecuted and 
tiff cannot give .. h .. ' 
evidence ufit. the proceechngs pnor to t e conVICtIOn were regular, they 

An infofllIa- t l' 11 . t I' thO d tion and uther were no Ia) e m respass lOr any mg one up to that 
proceeJdings bef- time, and that the damages must be confined to the impris. 
i41re a u"tll'C' 0 

the Peace, reo onment under the warrant of commitment, which was 
turned to tho . ' . 
f'uprclUe Court Illegal; and he dIrected the Jury that for such imprison. 
with a certiorari t th l' t' ff t'tl d t bl d and filed with men, e p am I was en leo reasona e amages. 
the Clerk of the Verdict for the plaintiff-damages one penny. 
CrOWD, become3 ' 
a record, and A rule nisi for a new trial having been granted to the 
may be proved l' off h d f . d' . . 
byan examined p amtI ,on t e groun somis IrectIOn,Improper admission 
~~r:i~:~~~g:': and rejection of evidence, and inadequacy of the damages, 
al was filed. , D. S. Kerr shewed cause in Baster term last The eVl·. 

A new tnal • 
ref~se~ t? the dence of special damage was properly rejected, not having 
plamtlff m an b t t d' th t' f' . . action against a een s a e m e no lCe 0 actIOn, whICh vaned from the 
Justice for false 
imprisonment, where the verdict w":,, for nomin.al damages, though the conviction and warrant of com. 
mitment were illegal-the case havmg 1;>ecn fauly left to the jury. 

declaration. 
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declaration. 1 Rev. Stat. 338; 2 CMt. Gen. Prac. 65; 
Stringer v.lJlartyr (a) ; 2 Saund. Pl. &: Ev. 266. The copies 
of the information and other proceedings were properly 
admitted, the originals having become records of the court. 
The direction was favorable to the plaintiff. In an action 
of tort, a new trial is seldom granted on account of the small
ness of the damages. Gibbs v. Tunaley (b). 

S. R. Thomson, contra. The notice of action is only 
required to state the cause of action-not the damages. It 
is sufficient if it directs the attention of the Justice to the 
general nature of the injury complained of. JJlason v. Barker 
(c). The original information and other papers should have 
been produced: the mere filing the proceedings with the 
Clerk of the Crown, did not make them records. When 
Justices are acting judicially, they must shew jurisdiction 
on the face of their proceedings. The Church TVul'dens d':c. 
of Staverton v. The Clturc1t Wardens &:c. of .Ashburton (dJ. 
The plaintiff was entitled to adequate damages for the 
imprisonment. The verdict is wilful. 

Cur. wle. vult. 

N. PARKER, M. R., now delivered the jlHlgment of the 
Court. This was an action for trespass and false imprison
ment brought by the plaintiff against the defendants, who 
arc both Justices of the Peace for the City and County of 
St. Jolm. The proceeding which gave rise to the impris
onment was, a proceeding before the defendants under the 
repealed Prohibitory act, 18 Vict. c. 36, in which the plain
tiff was convicted and sent to gaol. He thereupon sued out 
a habeas corpus, on which he was brought up before ~Ir

Justice Parker, and discharged on the ground that the 
warrant under which he was committed was defective. The 
conviction was afterwards quashed upon certiorari, and the 
present action thereupon brought against the Magistrates, 
and upon the trial, a verdict was found for the plaintiff for 
one penny damages. On the motion to set aside the verdict 
on the part of the plaintiff, in Hilary term last, the rule was 
granted on four grounds. The first objection was, to the 

(II) 6 Esp. 134. 
(r) 1 C. 4' K. 100. 

(6) 1 C. B. 640. 
(<f) 1 E. 4' B. 526. 
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reception of a copy of the information and other papers 
returned with the certiorari. It appeared that these copies 
had been duly examined and compared with the originals, 
before the latter were filed. It ","as urged that the originals 
were not records of the court. But, as it was proved that 
they were filed with the Clerk ofthe Crown by the person who 
had himself compared and examined the copies, they must 
be taken prima facie to have then become records of'the 
court, and after such filing, the papers tendered became 
copies of a record, and we think, were properly receivable 
as such. The second objection was, the rejection of the 
evidence of the costs of getting the plaintiff out of gaol by 
habeas C01'1J1tS. The plaintiff in his declaration had claimed 
these costs, but there was no such ground for damages 
alleged in the notice of action. Now, looking to the object 
of the nut ice, which is to allow persons acting in the capacity 
of Magistrates, if they think proper so to do, to tender 
amends, we think the plaintiff should have specially set forth 
what was in the nature of special damage; and not having 
done so, he was not entitled to give evidence of these costs. 
The third ground was, misdirection in instructing the jury 
that case, and not trespass, was the proper remedy for any 
thing done in the course of the proceedings prior to the 
conviction. A regular information had been laid, and the 
case was clearly within the )Iagistrates' jurisdiction; we 
think therefore, that in the previous proceedings, the defen
dants, acting ill the capacity of Justice,::, could not be held 
liable in trespass. With regard to the damages, which is 
the only remaining point, the case was left to the jury very 
favorably for the plaintiff; but as the learned Judge declared, 
it was a question peculiarly for a jury, who, looking to the 
eyidence of both plaintiff and defendants, and weighing all 
the circumstances of the case, arrived at the conclU£ion that 
the plaintiff was not entitled to a verdict for more than 
nominal damages. After maturely considering the case we 
ll~ not th.ink that ~here .is sufficient ground for disturbing 
the verdIct on thIS pomt. The rule, therefore for a new 
trial must be di;;:charged. ' 

Rule di~charged. 
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BENNETT against JONES. 

T HIS action was brought to recover for fifty-six weeks' The defendant 

b '. turned away hi; 
oard and lodgmg, furmshed to the defendant's wife wife without 

by the plaintiff her brothel' cause, and 
,. afterwards 

At the trial before Parker J. at the last Westmorland offered tu tuko 
, , her b'wk and 

circuit, it appeared that the defendant and his wife had been provide for her, 

li '. but sho refmed 
vmg somewhat unhappIly together for several years-he to return, Til" 

I .. th t hId h jury were di. comp ammg a s e neg ecte t e management and work rc'c,ted that thi, 

of the house and she alleging that she was ill and did as offer did nut re· 
, lie\"c the lk-

much work as she was able to do. He had also char0'ed her fendant fruw 
. d' to liability to " 

wIth a ultery, but wIthout any apparent cause: and she third persun, 
'd th t h h d tt tIt t k . l'b '. . h who hac! after. Sal a e a a emp ec 0 a e Improper I ertIes WIt wards oupplied 

a maid servant. In April 1850, the defendant told his ,,,ife ~l~~"~:!'~~i~:i,th 
that he would give her a month to make up her mind IIdd-l"r II',!. 

II/I,f, .T., :tll,l 

whether she would do the work of the house, or be tUl'llecl R,I, h", J., 

out of doors. She told him that she was ill and required ~~'::;,~;,~:,J::n'l 
attendance but if he would hire a servant she would do 'y, P"CO'" 3I. 

, 'H.,'/Iqo,"rl' "r) 

what she could' to which he replied that if he was obli0'od a lIli·dil".ri,,,; 
• ' ..' • to and thnt tho 

to hIre a servant, she (Ins wIfe) should not be mIstress of queotion for tho 

h h A h .. f h h 1 k d h jury .huuld t e ouse. t t e expIratIOn 0 t e mont Ie as e er haw been, whe. 

what her decision was and she told him that she was unable therlhedekwl. 
, ant made a 1,1,]/," 

to do the work without assistance. He then told her to ./;,/, fl"lu.·t t" 
lti~ wife tH fl'. 

pack up her clothes and leave the house; and when she had tllrn, nnd if ''', 

packed up some of her clothes, he pushed her out of the ;!:t~;;lt~~,~ nil 

door and gave her a slight kick sayinO' "Take that damn a '.'"ell.t'ullDllcd , 'to, beltef that hlo 

YOU and go." She went to her father's house for a short ill·treatment tl) 
, •• her woul.1 lJU 

time, and endeavored to get posseSSIOn of her chIldren, but renewed. 

the defendant refused to give them up to her. She then th~e~~ l~;~hi. 
left the country and supported herself by dress.making until ty of the hu, .. 

band depended 
1855 when she was compelled by ill health to give up busi. upon the impJi. 

, • • • cd authority of 
ness, and return to the ProvlUce, and went to reSIde WIth the wife, us his 

the plaintiff. Soon after her return, she applied to the defen· ~f~~t, a~od ~~:~ 
when thc neees· 

lity for the authori ty ceo.sed, her right to bind him ceo.sed also. 
Held-per N. Parker, M, R" that a husband who wrongfully turns away his wife, continues liable 

at law for her support, except in case of her misconduct; and that the que~tion. whcther ~h? was bound 
to return to his houso on his offor to take her back, could only be detcrm10cd 10 the SPliitUal Court, 
in a. suit for the restitution of conjugal rights. 
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dant to make an allowance for her and her children, but ho 
refused, unless she would go and live with him, which she 
objected to do. He soon afterwards sent a ·message to her, 
that he would give his son (who was then about ~o years of 
age) a deed of a farm; that she might live there with her 
children, and he would not go there without her consent: 
but she refused to do this, unless he would give her security 
for a peaceable and comfortable living-not believing that 
he was sincere in his offer. He then gave notice to the 
plaintiff that he would not be responsible for any debts con
tracted by his wife. 

The learned Judge directed the jury, that if the defendant 
had turned away his wife without sufficient causo, he was 
liable for necessaries supplied to her, according to her state 
and circumstances; and that the offer he had afterwards 
made to provide for her, would not relieve him from liabilit.y, 
as she was not bound to return to his house. The jury 
found a verdict for the plaintiff for £'27. 

In JJliclwelmas term last, A. L. Palmei' obtained a rule 
~li8i for a new trial on the grountl of misdirection. 

B. Botsford shewed cause in Hilary term last. The ques
tion is, whether where the husband has wrongfully turned 
his wife out of his house, he can determine his liability for 
her support by offering to take her back. Emery v. Emcry 
(Ct), decides that his liability cannot be determined in that 
way. [RITCHIE, J. Is there no locus prunitenticc?] He 
must sue in the Spiritual court for a restitution of conjugal 
rights. A court of law has no jurisdiction to compel the 
wife to return to him; for when his liability for her mainten
ance has once attached, by conduct on his part which justi
fied her in lea~ing his house, he cannot determine his liability 
by an offer to maintain her if she would return to him. The 
court will not subject the wife to a repetition of ill-treat
ment, for she has the right to set up the cruelty of her 
husband, to avoid being compelled to live with him again. 
Oartwright v. Cartwrigltt (b). In Emmet v. Norton (c), and 
several other cases which will be relied on by the defendant, 

(n) 1 L <t J. 501. (b) 1~ Eng. R. 46. (c) 8 C. <t P. 506. 

the 
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the question was, whether the wife could exceed the amount 
allowed by the husband for her maintenance. 

A. L. Palmer, contra. The right to maintain this action 
depends upon the implied agency of the wife to pledge her 
husband's credit for necessaries. If there was no necessity 
for the plaintiff supporting the defendant's wife, he is not 
liable. Seaton v. Benedict (a), Montague v. Benedict (b), 
Emmet v. Norton (c), Renaux v. Teakle (d), Read v. Teakle 
(e). Where a wife is living separate from her husband, 
any person who trusts her does so at his own risk. Mizen 
v. Pick (/). Nothing short of actual terror and personal 
violence will justify a wife in leaving her husband and 
pledging his credit. Horwood v. Heifer (g). Here, the wife 
admitted that she had no fear of violence. But at all events, 
the defendant offered to provide for her, and that put an 
end to any implied agency which might have existed before. 
[WILMOT, J. You say he can call her back to his house one 
day, and kick her out the next, and so toties quoties.] I say 
it ought to have been left to the jury, whether her refusal to 
return to her husband was the fear of personal violence. 
Bouliston v. Srnyt1~ (l~). That was the reason it was held in 
Emery v. EJrnery that the wife was not bound to return. 
[PARKER, J. I thought it was not a question for a jury.] 
It is a simple question of agency, and if it can be tried in a 
court of law, all the questions must be investigated by the 
jury. When a wife claims a right to live apart from her 
husband and to be supported by him, she must shew that 
she has not been in fault. Evans v. Evans (i), Oliw' v. 
Oliver (j), Reed v. Moore (k). And where a husband is 
bound to support his wife apart from him, he may do it in 
his own way, and it is a question for the jury whether he 
has provided her with reasonable support. 

Our. adv. vult. 

(a) 5 Bing. 28. (b) 3 B. ~ C. G31. (c) 8 C. ~ P. 506. 
(d) 20 Eng. R. 345; 8 Erch. 680. (e) U Eng. R. 332; 17 JUT. 841. 
(f) 8 C. ~ P. 373. (9) 3 Tallnt. 421. (h) 3 Bing. 127. 
(i) 1 Hagfj. 38. (j) 1 Hagg. 364. (k) 5 C. ~ P. 200. 

The 
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The Court, differing in opinion, now delivered judgment 
as follows:-

RITCHIE, J. I think there is a fallacy in the plaintiff's 
argument, and in the decision on which he mainly relics, 
viz., Emery v. Eme1'y ((~), (I shall hereafter more particu
larly refer to this case), and that it arises from mixing up 
the jurisdiction of the Spiritual court, with the consideration 
of the case in this court, which, with great deference, I 
think will be found on a careful consideration of the prin
ciples that should govern the case, to have no bearing what. 
ever; that it is simply governed by the principles of the 
common law, and is matter of contract, with which this court 
is specially competent, and is now called upon to deal, 
without reference to the peculiar jurisdiction, principles, or 
modes of proceeding of the Spiritual, or any other court. 
My proposition is, that the right to maintain this action is 
not based on, or affected by, what a Spiritual court might or 
might not do, if a case for restitution of conjugal rights 
between the husband and wife was before it, though growing 
out of the same circumstances; but on a contract between 
the plaintiff and the defendant, made by the wife on behalf 
of the husband, by virtue of an authority in law, ,vhereby 
she is authorised from necessity to contract on her husband's 
behalf. The principles which govern actions of this kind 
are clearly enunciated in the late case of Johnston v. Smnl1 C)' 

(b), in which Pollock, C. B., delivering the judgment of the 
court, says-CC On the present occasion we have not to inter
" pret a positive law, but to ascertain the principle on which 
" a husband has been held liable for goods furnished to his 
" 'wife, and see how far, or whether at all, it applies to thi,,! 
"case. The principle seems to be merely that of agency; 
" the wife is spoken of as the husband's agent, as havinO' 
" his authority; and the declaration is as upon a contract b; 
" him through his wife, as an agent. The question to be 
" resolved, then .is, had the wife authority to pledge the 
"husband's credIt ?" The very question before us in this 
~ase.. After rernarki~g that authority. may be express, 
ImplIed, or from neceSSIty, the learned Chief Baron proceeds: 

(a) 1 I". ~ J. 501. (b) 4 Jur. N. S.462; 3 H. ~ N. 2GI. 
II If 
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II If the husband turns his wife away, it is not unreasonable 
"to say she has an authority of necessity; for she by law 
"has no property, and may not be able to earn her living; 
II but we should hesitate to say, that if a laboring man turned 
II his wife away, she being capable of' earning, and earning 
II as much as he did, or if a man turned his wife away, she 
II having a settlement double his income in amount, the wife 
" in such cases could bind the husband." And again-" The 
/I burthen of proof is on the person who has trusted tho 
"wife." * * * "We think an authority must be shewn, . 
/I and shewn in one or other of the ways we have mentioned. 
/I This rule puts the burthen of proof on the right person. 
/I It gives the husband that to which he is fairly entitled, 
"viz., to have the authority affirmatively shewn; conse
" quently involving the shewing of the wife's wants, inclnd
" ing her allowance or other means." * * * " We think, 
II therefore, authority must be shewn in all cases where the 
/I husband is sought to be made liable for his wife." If then 
the principle involved is, nothing more nor less than simple 
agency, and such agency constituted, in a case like the 
present, by necessity alone, if you remove the necessity, is 
not the authority and agency likewise removed? Must 
there not, to sustain a continuing agency, be a continuing 
necessity? When the necessity ceases, what supports the 
authority? If in this case the husband did wrong, (as most 
certainly he did) and turned the wife out of doors, and 
thereby of necessity clothed her with authority to contract 
in his name, because he sent her abroad without the mean~ 
of support, is there no locus prenitentire for him? Is it, as 
between him and the plaintiff or person supplying the wife, 
an authority at law irrevocable? I can find no principle to 
sustain such a doctrine. The present was certainly a very 
premeditated, gross case of misconduct on the part of the 
husband. But try the principle out on a case not aggravated 
in its circumstances. Take the case of a man with several 
young children, who, in a moment of irritation, produced 
perhaps by tantali,zing conduct on the part of the wife, closes 
his door against her, but without any circumstances of 
indecency or personal violence, and thereby of necessity 
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gives her the authority spoken of. In a few weeks, heartily 
repenting of his misconduct, he tenders her bona fide expres
sions of deep contrition, with a full apology and kind invita
tion to return to her family, and to his bed and board, where 
ample provision would be found for her comfort and support. 
She, ill advised, (perhaps by the very person seeking to 
charge the husband with the board, and whose interest it 
was to keep them separate) refuses. After such an offer, 
the bona fides of which could not be doubted, could anyone 

. say she remained from necessity apart from her husband, 
and that he had not provided reasonable and proper means, 
in a proper place, for her maintenance? The question being 
one of authority, would the creditor shewing these facts, 
have made out affirmatively, in the concluding language of 
O. B. Pollock in Johnston v. Sumner, "that the wife, living 
"separate, did so under circumstances from which an 
" authority might be implied;" and this in face of the fact 
that she could at any moment have returned to her home, 
and ought to have done so? Take what may perhaps be 
considered as the converse of this case. The wife leaves her 
husband of her own accord, without reasonable cause: 
having no authority, she could enter into no contract to bind 
the husband. After a time she offers to return, but the 
husband refuses to receive her: it seems assumed in the cases, 
that from the time of such refusal a liability arises. Chief 
Justice Raymond, in Ohild v. Hardyman (a), says-" If a 
" woman elopes from her husband, though she does not go 
" away with an adulturer, or in an adulterous manner, the 
"tradesman trusts her at his peril, and the husband is not 
" bound. Indeed, if he refuses to receive her again, from 
" that time it may be an answer to the elopement." Chan
cellor Kent, in the 2d volume of his Commentaries, page 147, 
quoting these words, says-" Lord Eldon subscribed to that 
" case, and the same doctrine has been declared in New 
"York." He cites McGahay v. Williams (b), McOutchenv_ 
McGahay (c). If this is so, what becomes of the case of 
Emery v. Emery? Why would not the principles of that 
case equally apply? Why should not the husband be per-

(a) 2 Slra. 875. (b) 12 Johns. 203. (c) 11 John,. 281. 
mitted 
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mitted to say-as the leaving was the wife's own wrongful 
act, no legal obligation exists at law, till she obtains a resti
tution of conjugal rights by a decision of a Spiritual court? 

The first duty of a husband is to provide for his wife, in his 
family. While willing to provide her a home and all reason
able necessaries there, I cannot understand on what prin
ciple he is bound to furnish them elsewhere. When he turns 
her out without a cause, he does so wrongfully, and clothes 
her with authority. When he opens his door to her, makes 
proper provision for her, and requests her to return to her 
home and family, and she, having no fear of ill treatment or 
want of care, refuses to enter, does she not then become the 
wrong doer? Is she not then living apart from her hus
band without compulsion, without fear, without his consent, 
and consequently without cause? And. if so, is not her 
conduct in direct violation of her marriage vow? And is 
not her remaining away under such circumstances, not only 
contrary to her duty, but tantamount to a voluntary depar
ture? And. upon such facts being brought to the notice of 
a third person, on application by her for assistance on her 
husband's credit, instead of supplying her with necessaries 
at his expense, and thereby practically encouraging her to 
continue apart from her family, should not his reply be, "I 
can't make you the advances you ask on your husband.'" 
credit. You have not his authority, because you are really 
not in want, he having made proper provision for you in the 
proper place, there being no impediment to your return to 
your own home, but your own obstinacy or self-will, and 
therefore no necessity to create an agency." Or, in the lan
guage of Rae. Ab., Vol. 1, p. 7:.l1-" As the husband's liability 
" is grounded on an implied authority to the wife to contract 
/I the debt, it is removed when the circumstances rebut the 
" presumption of such an authority." Or, if he chooses to 
take the contrary course and make her advances, ought he 
not to do so at his peril? And who, I think it may be fairly 
asked, is injured or aggrieved by such a view of the legal 
rights and duties of the parties, or what principles does it 
impugn? On the other hand, is not the contrary at variance 
with a well recognised principle of public policy governing 
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the marriage contract; and if it does not .directly infringe 
the divine command against putting asunder those whom 
God hath joined together, does it not indirectly do so by 
assi"ting to keep them asunder? Is it not discouraging, 
rather than encouraging, are-union? Is it not in fact estab
lishing a clivorce a mensa et thoro, which has never been 
pronounced, and which a court of law has no power to grant? 
We find it well est<thlishec1, that though the law allows pro
yision to be ma{le for a separation already determined on, 
it will not sanction any, the most solemn agreement, the 
effect of which is, to provide for the contingency of a future 
separation at the pleasure of the parties. Why? Because 
this has" a tendency to promote that event, contrary to the 
policy of the law." 2 Steph. Com. 310; Dnrant v. Tilley, 
(a), Hindley y. lIIw'quis oj Westmeatlt (b). 

These impressions have not been adopted without a careful 
consideration of the case of Ell/cry v. Emery-an authority 
certainly opposed to the views now expressed-an authority 
in itself, to my mind, very unsatisfactory. It was really only 
the decision oftwo judges out offour, the Chief Baron not con
cUlTing in it; and though he had not sufficiently investigated 
the case to give a directly contrary decision, he expressed 
such douhts as, I think, shew that though he was unable 
fully to make up his mind, his impressions were against the 
judgment delivered. The fourth judge (Vanghan, B.) did 
not hear the argument, and on that account, though expres
sing "the strong impression on his mind" in favor of the 
dccision, abstained from entering into the grounds upon 
which that opinion was formed. Barons Garrow and Bullock, 
who decided the cause, do not appear to treat the question 
as one of contract at all, but rather as a question of juris
diction between the Spiritual and the common law courts. 
But I can see no conflict of jurisdiction, nor any prac
tical difficulty likely to arise. Supposing the two courts 
take the same view of the facts; all well. Suppose they 
should differ in the conclusion they arrive at; all that 
can be said is, that another court competent to deal with the 
facts for the purpose for which they were presented, took 

(0) i Price, ;;77. (b) G n. 4' C. 200. 
another 
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another view of them. Suppose a jury in an action for crim. 
ron. should not be satisfied that the offence was proved; they 
would find for the defendant, and the court of common law 
would give judgment accordingly; but the same facts might 
be submitted to the Court of Marriage and Divorce, and it 
might think the charge of adultery fully sustained, and pro. 
nounce a divorce. Here would be two courts differing on 
the same facts, on substantially the same issue. But where 
is it propounded that the Court of' common law would hesi· 
tate to deal with the case before it, or be influenced in any 
way, by what a Court of Marriage and Divorce might or 
might not do? And certainly there is nothing like the 
conflict that arises in the same court in England, un(ler the 
recent decisions, which allow the confession of a wife to Le 
evidence against her of adultery, but refuse to rcccive it 
against the alleged adulterer, though a co.respondent: making 
the Court in the same suit, and in the same breath say, as 
to A., " A. and B. committed adultery togct her," ancl as to n., 
" A. and B. did not commit adultery together." There is one 
position of Gar1'ow, B., in which I heartily concur. After 
stating a possible conflict between the Spiritual court and a 
court of common law, he says -" In this state of Llifliculty 
" the strong impression on my mind, and which upon con sid
" eration I have been unahle to remove, is, tInt if a hu"hand 
" drives his wife from home by his misconduct, and sends her 
" forth with an implied credit arising from t!leir relative 
" relations, it is his duty by some po:::i'cive act to determine 
" that liability." This is just as I would put the law. The 
husband'::; conduct and offer should be clear, distinct, unequi. 
vocal-perhaps unconditional-certaillly without any impro
per or questionable conditions. But the actual dcci.3ion in 
that case goes much further; it not only requires the liability 
to be put an end to by a positive act, but by a positive judi
cial act; for which, I humbly think, there is neither authority 
nor principle. I cannot find that this authority has been 
recognised or acted on in any subsequent case, nor do I see 
that it has been impeached. The only case that I have seen, 
where tho point has been mentiuned is, Tempany v. nal~c
will, and the only report of that i:" a newspaper one in Tho 
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Times of the 9th February last. Mr. Baron Ohannell in 
summing up, is reported to have said-after stating what 
would justify a wife in leaving her home, and what would 
clothe her with her husband's credit-" If under these 
" circumstances she left her home, she was clothed with her 
"husband's credit, and he would be liable for all necessaries 
" which were supplied her. She would also be justified in 
"remaining away if, after the lapse of time, her husband 
" requested her to return, provided she had a well grounded 
" belief that the indignities or cruelties would be renewed 
"on her return." If this is an accurate report of what the 
learned Judge said, it is adverse to the case of Emery Y. 

Eme1'y, But the decision not having appeared in a recog· 
nised report, I have not allowed it to influence my mind. 

The result then of my present judgment is, that the· learned 
Judge ~,]lOulU have submitted to the jury the question 
whether tho defendant did or did not make his wife a bona 
fide request to return, receive support, and live with him; 
and if so, whether she refused on any well founded belief that 
indignities or cruelties would be renewed upon her return ? 
And they should have been told that if she did, she was 
justified in remaining away. But if the offer was clear, 
distinct, positive, and bona fide, and she had no reasonable 
grounds for believing she ~\'ould be subjected to further ill 
treatment, she was bound to return, and if she did not, the 
right to pledge her husband's credit ceased. I therefore 
think the rule should be made absolute for a new trial. 

WILMOT, J. I am of the same opinion. 
PARKER, J. After much consideration, and I may add, 

not without hesitation, I have come to the same conclusion 
as my learned brothers who have preceded me. :My opinion 
at the trial was governed mainly by the judgment of the 
court in Emel'y v. Emery (a), in which case, the ill treatment 
by the husband of his wife was not greater than that of the 
de~endant in this case; the proof there, however, of the 
efforts of the husband to procure the return of the wife was , 
more vague than in the present instance. It will be more 
satisfactory that the case should go to another trial, and the 

(a) 1 r. ~. J, &01. 

facts 
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mets be left more openly to the jury. In Emery v. Emery the 
Lord Chief Baron expressed much doubt, and as there is no 
other case to be found which comes quite up to that, it may 
be doubtful whether it will stand the test of further examin
ation. I concur in making the rule absolute. 

N. PARKER, M. R. The question is, whether the learned 
Judge was wrong in the direction he gave to the jury, in 
regard to the effect of the offer of the defendant to receive 
his wife back, or to make other provision for her, in the 
manner stated. It is not denied that the defendant did turn 
her out of doors, and it is not attempted to be shewn that 
she had been guilty of' adultery or other misconduct, which 
would justify his so doing. These points being clear, it is 
equally so, that having at the time of the expulsion made no 
provision for her support, he thereupon and thenceforth 
became liable for her necessary maintenance. Thus £'11' 

there is no dispute between the parties, and the plaintiff 
having established that he had furnished necessaries to the 
wife while living apart from her husband in consequence 
of his act, is entitled to recover unless the defendant has 
given an answer to the case so established. The defendant 
contends he has given such answer, by the offer to take his 
wife back to his house, or to provide for her residence with 
his son; and that on the rejection of these offers his liability 
ceased, provided the jury were of opinion such offers were 
bona fide made. The plaintiff denies that this is an answer 
to the action. N ow, the onus of shewing that these offers 
furnish a valid answer, lies on the defendant. He c,'ntcnds 
that the principle on which he is chargeable is, that of agency, 
arising out of the necessity of the wife to do that for herself 
which he was bound to do for her. If he shews, as he con
tends he has done, the necessity to have ceased, then the 
authority also ceases. There is certainly a shew of reason 
in this argument, and it may be that it may bo held to furnish 
a valid answer; but the doctrine contended for, soems thus 
far wholly without authority. The cases and books certainly 
do recognise circumstances under which the husband's 
liability ceases, but they are of a different nature. Thus, if 
the separation is caused by the ill treatment of the husband, 
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and he thereby becomes liable for necessaries, yet if the 
wife is afterwards guilty of adultery, his liability ceases, 
because the law holds that the act of the wife renders the 
separation thenceforth justifiable on the part of the husband. 
2 Roper Husb. if; Wife, 272 note (g). Here, the ceasing of 
the liability is put on the ground of the misconduct of the 
wife; but the same author expressly lays it down that the 
obligation of the husband to maintain his wife and supply 
her with necessaries continues, except in cases of great 
misconduct on her part. Such, then, is the state of the 
authorities anterior to the case of Emery v. Emery; and 
neither in the treatises professedly written on the law of 
husband and wife, nor in the numerous other works where 
the subject is trected, nor in decided cases, do we find 
authority to support the defendant's position. At length 
tho very poiut came into question in Emery v. Emery, and 
the proposition contended for was, by the judgment of tho 
court, distinctly negatived. The decision is certainly not 
so strong as if the whole court had concurred in the judg
ment; but it is the only decision directly in point. Two of 
the learned judges delivered a clear opinion, that the liability 
of the husb~md did not terminate by an offer to receive his 
wife back. The Lord Chief Baron, however, who had enter
tained doubts on the subject during the trial, retained thoso 
doubts after the argument. Still it does not appear, nor is 
it intimated, that those doubts had ripened into any settled 
opinion, nor did the Lord Chief Baron desire time for further 
conRideration, but acquiesced in the judgment of the court 
being pronounced in conformity with the opinions of Barons 
Hullock and Gm'row; while Baron Vaughan, who had not 
heard the argument, and consequently might have abstained 
from the expression of any opinion, and who, moreover was . , 
aware of the doubts entertamed by the Lord Chief Baron 
docs not hesitate to express his strong impression in favo; 
of the view taken by Barons Bullock and Garr01.IJ. This 
decision was never appealed from, and is cited without 
disapprobation or hesitation in works of authority, as estab
lishing the position on which the present discussion turns. 
So far thon, as to authority, I think the defendant, on whom 

it 
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it rested to establish the cesser of liability on the ground 
on which he relies, has failed to do so; and for this reason 
I am of opinion the rule should be discharged. But consid
ering the question on broader ground,,;, as affecting the 
conjugal relation, though there is doubtless strong reason 
for desiring to put an end to such a state of things as exists 
between the defendant and his wife, yet undoubtedly, right 
or wrong, tho course of English jurisprudence has been to 
build up a system in which the separate rights of the wife 
are distinctly recognised and upheld; and whatever we may 
think of it, the same principles, except as modified by posi
tive law, must govern courts here, as they do those in 
England. Hitherto, the CG'J.rts of common law have proceeded 
no further than to ascertain whether the husband's miscon
duct has produced or justified a separation, and to hold him 
liable for his wife's support, unless her own flagrant miscon
duct has deprived her of a right to it. It may perhaps bo 
thought desirable that these courts should possess further 
authority in conjugal matters; but if so, this, it would seem, 
should be effected oy the action of the Legislature. Theso 
courts have never yet entertained the jurisdiction of deciding 
the very delicate and important question which is indirectly, 
but undeniably, involved in the present argument, namely, 
whether married persons, once sep:1rated, shall be bound to 
como together again: in other words, a suit for the restitu
tion of conjugal rights. Th:1t has been hitherto purely a 
question for the Spiritual court, which has its own m:1chinery 
and acts on principles and by forms of its own. It is singu
larly inconvenient to discuss a question of th:1t nature, in an 
action to which the wife is not a party. Tho sarno objec
tion prevailed very strongly before the late alteration oftho 
law, to the action for crim. con., where questions most nearly 
affecting tho interests of tho wife, were c:1nvassed between 
third parties. 

If the defendant is to be at liberty to rely on an 
offer to tako his wife back, then it must necessarily follow, 
in order to do anything like justice, that the, plaintiff be at 
liberty to open the wholo subject, and to enter into all the 
evidence which the SpiritUal court goes into, to show that 

tho 
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the wife is justified in refusing the proposal so made; and in 
filet, the court of common law must be thereby converted, 
though under great disadvantages, into a court matrimonial. 
At the same time, the jurisdiction of the proper tribunal 
over the case is not taken away, and, proceeding on princi
ples of its own, it lllay arrive at a different result from that 
of the common law court. Looking to the origin of the 
conjugal relation, one clement-indeed, the main element
it may be presumed in most marriages is, mutual affection 
and regard; but cases may arise, circumstanced in many 
rcspects like the present, where mutual estrangement has 
succl:eded, and the wife has, not in a hasty fit of passion, 
but with cool deliberation, been ignominiously expelled from 
her husband's house; she has been thrown upon the world, 
deprived of the countenance of her natural protector, with
out, it may be, any provision whatever for her support; and 
shc may, so far as he is concerned, be driycn to the verge 
of starvation, or to a fate even worse. She, however, main
tains herself, while she can, without aid from him, but is at 
length obliged, in order to obtain her necessary support, to 
incur debts on her husband's account, which he finds the 
law will compel him to discharge. Then comes an offer to 
take her back. Probably it may be much better that sho 
should accept it. There is, however, this to be considered: 
the sentiments under which the union was entered into 
have vanished; she has been driven from her house, smart
ing under the sense of the indignities reeeived; years of 
neglect may havo quenched all original regard; and why is 
her husband moved to desire her return? To save his 
pocket. Now, the question is, not whether, as a christian 
wife, sho ought not to forget and forgive, but whether she 
is legally bound, under these circumstances, either to return 
or starve. lier consent was necessary to their union: has 
not the act of her husband restored to her the right of 
exercising her own judgment as to are-union? These are 
questions which would present themselves for consideration 
in a Spiritual court, which, having both husband and wife 
before it, as parties to the suit, and having fully investigated 
their mutual grounds of complaint, would then determine 

either 
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either in favor of, or against a restitution of conjugal rights. 
Looking at the whole question, in the view of the authorities 
at common law on the one hand, and on the other, as being 
one peculiarly for the jurisdiction of another court, I cannot 
think, with great deference for the opinion of my learned 
brethren, that there is any ground for disturbing the verdict. 

CARTER, C. J., not having heard the argument, gave no 
opinion. 

Rule absolute for a new trial. 

LAWTON against CHANCE. 
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ON tho trial of this causo before Riteltie, J., at tho last It i2 '~iscrotion-
C! 7 1 • • tl I' t'ff' 1 h ary With the Qt. uoan CIrCUIt, 10 p am 1 S counse, on t 0 cross- JuJge at A"i 

examination of S. A. Tlwmpson, tho defendant's agent, Ptlrius, und~r 
lC power gll"en 

proposed to ask him about a statement in a lettcr written by b.:: the Act 1:1 

d !' 1 . h' lo"/. c. 41, him to the elellC ant's attorney, relative to t e SUIt, and also § IG, whether 

b I . t' b t tL't d h he will allow a as to a ver a commullica ,IOn c wcen e WI ness an t e witlll'" to be 

attorney about the suit and the advice the attorney had cr",,·exnmiDc,j 
, as t" the cnn-

given him. The counsel stated that it was not his intention knts lor 11 writ-

to contradict tho witncss by thc lctter (which was in thc ~~:,l,i~t';~~~:~,~~ 
. f th d Ii 1 t' tt ) btl I' ,1 tl witl,out tho posseSSIOn 0 e e enc an s a orney, u 10 C mlleu lC writin~ bcin~ 

right to cross-examine as to its contents, undcr the act of I'rT~~':'~le 0: 
Assembly 19 Viet. c. 41, § 16. Tho learned Judge refused evWence?th~tl1 

• . communIcation 
to allow tho questIOns to bo asked, unless the letter was III re2pectingl1suit 

d h . 1 h th . 1 d t b between the court; an 0 reJectec too er eYIl enco propose 0 e agent of tho 

given on tho ground that it was a confidential communica- client and his 
, attorney, 

tion. The jury found a verdict for the defendant; where- is pri\'ilc~(']. ig 
not nltere,\ by 

upon tho plaintiff's counsel, before tho Clerk of the Court the Act lV \"i,(. 

recorded the verdict, said; that he elected to bo non-suited; ~il!~i!glihO 
but the learned Judgo held that it was too late. r:~~e:=J 

In Hilary term last a rule nisi was obtained for a new as witnesses. 

trial on the ground of the improper rejection of evidence, the~":r;ia~~fff 
'. can eJect to bo 

and the refusal to nonSUit. nonsuiteJ after 

Gray, Q. C., and D. S. Kerr shewed cause in Easter term ~~:j:;v~:Ji:t. 
last. but before it is 

rccorllell. 



412 

185!:)' 

L.AWTI)~ 
against 

CHANCE. 

CASES IN l\IICHAELMAS TERM 

last. A plaintiff cannot elect to be nonsuited after the jury 
have given their verdict, though it has not been recorded. 
Locke v. TVood (a). The recording of the verdict, and the 
act of the Clerk ill asking the jury to hearken to the verdict 
as recorded, is only to preserve the evidence of it. Rex v. 
Cctrlile (b), Keat v. Barker (c). As soon as the verdict is 
pronounced, it is final, whether recorded or not. [So R. 
Thomson for tho plaintiff-I abandon that point.] If tho 
plaintifPs argument is correct, a party can get the contents 
of a writing without prOllucing it, which would be a danger
ous doctrine, and entirely at variance with the rule laid 
down in The Queen's case (d). It must be in the discretion 
of tho J uelge, whether he will allow the evidence to bo 
givon; and in that case the court will not interfere. If the 
communication between Thompson and the defendant's 
attorney is not privileged, it will put an end to all profes
sional confidence. Rose. El:id. 139. 

S. R. Thomson, contra. I had a right to examine tho 
witness as to the contents of the letter, without producing 
it; otherwise tho act is inoperative. The intention of it 
must have been, to enable counsel to test more effectually 
the memory and credibility of the witness. Since the act 
allowing tho parties to a suit to be examined as witnesses, 
tho rule about confidential communications between attorney 
anll client is virtually done away; for it is absurd to say 
that though you can question tho party as to tho facts of 
the case,-ancl which ho is obligod to answer, you cannot 
question llim about a communication made to his attorney 
Tespecting thoso facts. I do not contend that the attorney 
is compelled to disclose professional communications made 
to him; but the rule is limited to that. GJ'eenl. Ev. § 236. 

Cur. adv. vult. 

N. P ATIKETI, M. R., now delivered the judgment of the 
Court. The rule in this case was obtained on two grounds' 
first, tho rejection of evidence; and secondly, as to tho riO'h~ 
of the plaintiff to be nonsuiteu aftor the jury had intima~ed 

(a) 16 .lIass. R. 317. 
(e) 5 Jf,d. ~08. 

(b) 2 B. 4- Ad. 364. 
(d) 2 B. ~ B. Z8G. 

the 
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the nature of their verdict, and before it was recorded. 
The second ground was afterwards abandoned. The evi
dence rejected was, of the contents of a letter written by 
S . ...4. Thompson, the agent of the defendant, to Messrs. Gray 
& Kaye, the defendant's attornies, and of a conversation 
between Thompson and Gray &; Kaye. The right to exam
ine into the contents of the letter, depends upon the act 19 
Viet. c. 41, § 16. By that section, a witness may be examined 
as to the contents of a paper written by him, without shewing 
the writing to him; but if it is intended to contradict him 
by the writing, his attention must be called to those parts 
of it which are to be used for the purpose of contradicting 
him; provided that the Judge may, at any time during the 
trial, require the production of the writing for his inspec
tion. This section is copied from one in a recent Act of 
Parliament, 17 & 18 Vict. c. 125, § 24, The Gommon Law 
Procedttre Act, 1854, with the exception that the English 
act is expressly confined to cross-examinations. In the 
present case, however, as the question arose on cross-examin
ation and not on the examination in chief, it is a case which 
would fall under the provisions of the English act. In the 
absence of any decided case as to the construction of the 
act, we must of course speak with much diffidence. We 
think, however, that by force of the latter part of the section, 
it must rest in the discretion of the Judge, whether he will 
require to see the paper i and if he decides to do so, before 
the examination of the contents is permitted to be gone into, 
and the paper is not forthcoming, that the rejection of the 
oral examination as to its contents must necessarily follow. 

With respect to the conversation between Thompson, the 
defendant's agent, and Messrs. Gray &; Kaye, his attornies, 
on the subject of the suit, there can be no doubt this is a 
privileged communication, which the defendant had a right 
to object to have divulged. We think therefore the rule 
must be discharged. 

Rule discharged. 
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Ocl<1ber 22nd, STILES against BREWSTER and DOBSON. 

Application TRESPASS, The first count of the declaration stated 
having been • • h 
made to the de- that the defendants assaulted the plallltIff on the 13t 
fendant a J us- 1 f 11 1 1" l' . d h' tice oft:he June 18!J7, and un aw u y all( rna ICIOUS y Impnsone 1m, 
Peae." for a and keI)t him in prison for twelve hours without any reason-
warrnnt to sum- , 
mon a jury to able or probable cause. The second count varied from the 
determine on " , h I I' , 
the necessity of first only III OIlllttmg to state t at t Ie trespass was ma ICIOUS. 
~h!':~:~t~h~oad The' third count was for trespass on the plaintiff's land j 

h
l'la.intltl'I'S land, alleg-in2: it to be malicious, and without any reasonable or 

e l~::mel n. war.. <....J '-' 

mn.t und.er probable cause. Plea-not guilty; with the following notices 
whlCh a Jury 
was summoned, of defence :-
~:~;rc:: ~;~~IO 1. That the defendant Dobson, together with four other 
the amount of disinterested persons duly clualified and required to act as damages to tho , 
phtintiff .. A,:,o- a jury under the act of Assembly relating to Highways, 18 
ther appltcatlOn, , 
was ma.le, and Viet, c, 18, bemg duly summoned and sworn to examme and 
another war- , I 'f 1 b I' d f rant i,,"ecl by determllle as to t Ie neceSSIty 0 a roae to e al out rom 
the dcfen~ant, John lVood's land to JJiicltael Kierer's saw-mill in HO'i1ewell under whICh a r , 
second jury was a warrant having been issued for that purpose, and that 
summon cd to, 'h ~ f h' 1 
determine upon wIllIe they were III t e perlormance 0 t 81r c uty as such 
~~~r~;'te~~~e- jurors, the plaintiff wrongfully and unlawfnlly molested them, 
si,te,l. by, the and made a great noise and disturoance, and by threats and 
phllnhff In en- , • , 
tering on his VIOlence put Dobson and the other Jurors m fear of bodily 
land, and 1 ' d t II h' d d' threatened with harm; ane m or er 0 que suc nOIse an Isturbance and 
~~~n;[, ~~et~? to prevent the plaintiff from doing bodily harm to the jurors, 
tbhemmahdeodath Dobson made a complaint before the defendant Brewster 

efore t e e- , 
fendan~ th.at then being a Justice of the Peace for the County, and caused 
the plamtlff hI' 'ff b t k b ~ th 'd J ' "had molested t e p mntl to e a en elOre e sal ustlCe to answer 
the jury" in the hI' t d th I' t'ff th ' discharge of suc comp am ; an e p am I ereupon promIsed the 
their duty; h said Justice to cease from his misconduct and to behave 
whereupon t e 
~efendant himself peaceably, and he was thereupon discharged. 
ISS ned a wnr- Th h' d . , 
rant against 2. at t e Jurors entere on the plamtIff's land to exam-
the plaintiff on' th d d d ' d h . 
which he w;s me e propose roa, omg no amage t ereto, and that III 
aITes tcd nnd 
detained severa! h~urs, ~eld-that though .the ent~ o~ the plaintiff's land under the warrant might 
not have been Justtfiable, ill consequence of uregulnnty 10 the proceedings there was no want of 00714 
fides in the defendant, and that he had shewn reasonable and probable caus~ for what he did 

It is discretionary with a Judge at Nisi Prius to receive e\'idence at any timo dunng the'trial 
The issuing of the writ, and not the filing of the deeIantioD, is the COlllDlllllcement of all a<:tioU: 

VOL. IV. At all 
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aU things done by the defendants, they acted according to 
law, and in the discharge of their duties. 

3. That the plaintiff broke the peace and put Dobson and 
the other jurors in fear of bodily harm, and that Dob8on, in 
order to protect himself from the plaintiff's violence, went 
before the defendant Brewster, being a Justice of the Peace, 
and made complaint on oath of the plaintiff's violence; that 
Brewster thereupon issued a warrant upon which the plain
tiff was arrested apd brought before him to answer the 
complaint, and that Brewster, at the plaintiff's reque~t, and 
on his promise to conduct himself peaceably and to cease 
from the offence complained of, discharged him from custody. 

At the trial before Parker, J., at the .Albert circuit in 
1858, it appeared that in June 1857, JJlichael Kiacr and four 
other freeholders made an application to the defendant 
Brewster, who was a Justice of the Peace, for a warrant to 
summon a jury to decide as to the necessity of a road from 
Hopewell Corner to Kiever's mill, through the plaintiff's 
land, and to assess the damages; that a warrant was there
upon issued by Brewster, and a jury summoned, who pro
ceeded with ft Commissioner of Highways to examine the 
proposed road; and that when they came to the plaintiff's 
land he forbid them from entering upon it, and, being armed 
with an axe and a gun, threatened to injure them if they 
did so. After some delay, finding tho plaintiff determined 
to resist the entry on his land, the defendant Dobson, being 
one of the jury, made a complaint on oath before Brew
ster, (who was present with the jury) that the plaintiff 
with unlawful weapons, namely, a gun and an axe, had 
molested the jury and the Commissioner of roads in the 
exercise of their duty, and had threatened to do bodily harm 
to any person entering on his land to examine the proposed 
road. Brewster thereupon issued a warrant to arrest the 
plaintiff" to answer the information of Thomas Dobson for 
" a breach of the peace, in molesting the jury and Commis
"sioner of highways in Hopewell, in the exercise of their 
" duty as such Commissioner and jury." The plaintiff was 
arrested under the warrant and taken before Brewster, a 
short distance from the place, and during his absence the 

jury 
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jury went over his land and examined the proposed road. 
He was detained about three hours, and then discharged by 
Brewster. It did not appear that Dobson had given any 
directions about the arrest or detention of the plaintiff, 
though he was present while he was in custody, and said, 
in answer to a question put to him by the Justice, that he 
was willing the plaintiff should be discharged. It appeared 
that another jury had been summoned under a warrant 
issued hy Bre1cstcI' a short time before, and had deter· 
mined that a road through the plaintiff's land was neces
sary, but were not able to agree upon the amount of 
damages, and went away at the instance of Kiever, without 
being discharged by the Justice. The defendants' counsel, 
however, did not rely on that laying out in the present 
case, but contended that the defendants were justified 
in entering on the plaintiff's lanel to layout a private 
road under the tenth section of the Highway act. The 
defendants' counsel having objected, in closing to the 
jury, that the plaintiff had not proved that the action was 
brought within six months after the right accrued, as 
required by the 1 Rev. Stat. 338 ; the learned Judge allowed 
the plaintiff to prove that fact. 

The jury were directed as follows:-
1. That the application being for a private road, should 

have been made by Kiever, or the Commissioners of High. 
ways; and though the four other freeholders joining in 
the application would not make it void, if otherwise suffi
cient, it was bad in not stating that it was for a private 
road applied for by Kiever, and for not specifying the width_ 

2. That the warrant issued thereon by the Justice was 
defective. 

3. That there was no sufficient termination of the proceed
ings of the first jury, to warrant the summoning of the 
second jury; that they should have been discharged by the 
Justice. 

4. That the entry on the plaintiff's land, and his arrest and 
imprisonment were unlawful, and he was entitled to recover, 
unless the defendants were protected by the provisions of 
the 1 Rev. Stat. 337. 

5. 
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5. That it was doubtful whether Brewster had jurisdiction 
in the matter; but, as the declaration had been framed, they 
should consider that he had jurisdiction, though he had 
acted irregularly; and therefore it was necessary, in order 
to find him guilty, to prove that he had acted maliciously, 
and without reasonable or probable cause. 

6. That there was no reasonable or probable cause; though 
it might have been otherwise if Brewster had not been 
concerned in the previous proceedings. Whether he had 
acted maliciously, was a question for the jury; and if they 
considered he had not acted maliciously, to acquit him, 
though his acts were unlawful and done without reasonable 
or probable cause. 

7. If he acted maliciously, that is, if he knowingly and 
intentionally caused the entry on the plaintiff's land, and 
his arrest; such entry and arrest, being unlawful, would be 
evidence of malice; and they might, though they were not 
bound to, infer malice from the want of reasonable and 
probable cause. 

8. That Dobson was not entitled to the same protection 
as the Justice; therefore as regarded him, the question was, 
whether he was justified, or not, in what he had done. 

9. That if the application and warrant were illegal, Dobson 
was not compelled to enter on the plaintiff's land, or to 
procure his arrest for opposing the entry; and therefore he 
was n,?t justified, though he was not there voluntarily, but 
as a juror under the Justice's warrant. 

The jury acquitted Dobson, and gave a verdict against 
Brewster, for .£25 damages. 

In Hilary term last, Steadman moved for a new trial on 
the following grounds :-1. Improper admission of evidence 
of the time of bringing the action. 2. Misdirection as to 
proof of malice. He contended that the evidence was 
improperly received after the close of the plaintiff's case, 
and that the filing of the declaration, and not the issuing of 
the writ, was the commencement of the action. But the 
Court held, that it was discretionary with the Judge to receive 
evidence at any stage of the cause, (a) and that the issuing 
of the writ was the commencement of the action. 

(a) St • .sc,ibI\" v. M'Lllugh/in, 1 Allen, 379, alld Doe v, C."""ly, 3 All ... , S37. 
A 
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A rule ?lisi having been granted on the ground of misdi. 
rection, 

A. L. Palmer shewed cause in Easter term last. It was 
not neCL's:;~ry for the plaintiff to prove malice or want of 
prol,ahle cnnsc, because the case was outside of a Justice':> 
jurisdiction; and the allegation in the declaration that the 
imprisonment was without reasonable or probable cause, is 
surplusage. Without a proper information, a Justice has 
no authority to issue a warrant; there is a total want of 
jurisdiction, and trespass lies against him. )Jforgan Y. 

Hughes (0). The information here, charged no offence which 
would authorise the issuing of a ,nll'rant. A charge of 
molesting a jury has no legal meaning; therefore the warrant 
under which the plaintiff was arrested ,,'as illegal. Bessell 
Y. Wi7son (b). The most that the Justice could have done 
upon the information was, to require the plaintiff to find 
:mreties to keep the peace: he had only threatened the jury, 
but committed no violence. Whether there "'as probable 
cause for the arrest, was a question of law, and the jury 
might infer malice from the want of probable cause. Blach· 
ford Y. Dod (c), lIIitchell v. Jenkins (d), Heslop v. Chapman 
(e). The entry on the plaintiff's land was unlawful, becam;e 
the application for the road was not made in the manner 
directed by the 10th section of the act. If it was for a 
prinJc road, the application should have been made by 
Elecer, the person who wanted the road, and not by five 
freeholders; it should have been made to the Commissioners 
of Highways, and not to the Justice; and it should have 
appeared on the face of it that it was for a private road, 
the width of it, and the place where it was to be laid out. 
The warrant should also have shewn that the plaintiff had 
objected to its being laid out through his land. It must 
appear on the face of the warrant that the Justice acted 
within his jurisdiction. Regina v. TIle Inhabitants of St. 
George, Bloomsbury (f)· When once a jury has been sum. 
moned to determine the necessity of a road, the power of 
the act is exhausted, and another jury cannot be called; 

(a) 2 T. R. n5. 
(d) 5 B. ~ .• i.(!. ~88. 

(b) 18 E":1' R. 294. 
«) 22 E":1' R. 296. 

(c) 2 B. 4' Ad. 179. 
(f) 4 E. 4' B. 520. 

therefore 
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therefore the proceedings were comm non iudice, and tres
pass is the proper remedy. 

Steadman, contra. The plaintiff has admitted the Justice's 
jurisdiction by the declaration, and by giving notice of 
action. 1 Rev. Stat. 337, § 1, 8. It was not necessary to 
state in the application that it was for a private road, 
because it is only on an application for a road of that kind 
that a jury is required to determine its necessity. Public 
roads are laid out by the Commissioners without the inter
vention of a jury. The fact of other persons joining in 
the application for the road, does not invalidate it; nor does 
the disagreement of the first jury, deprive the applicant of hi a 
right to have another jury summoned (a). But whether the 
laying out of the road was good or not, if the Justice had a 
reasonable ground to believe that he was acting under the 
law, and had authority to issue the warrant, he is not liable in 
trespass; and that question should have been left to the jury_ 
Wedge v. Berkeley (b), Cann v. Clipperton (c). The plaintiff 
was bound to prove that the defendant acted maliciously, and 
without reasonable or probable cause; and that was a mixed 
question of law and fact, to be left to the jury under thu 
act, 1 Rev. Stat. 337. [Pa1-ker, J., referred to N'DollaZd v. 
Rooke (d).] All proof of malice was negativc,1. Thero 
was nothing in the defendant's conduct from which malice 
could be inferred, even if there was want of probable caU~L', 
which I do not admit. The defendant had juri"didion over 
the subject matter, although he may have made mistakes in 
the proceedings; therefore he is not liable, however insuf
ficient the evidence may have been to establit:!h the plain
tiff's liability to be arrested. CctVe v. Mountain (c). 
[PARKER, J. This warrant is bad on its face. " Molesting 
the jury" is no offence: the names of the jurors should have 
been stated.] If the warrant was legal, the defendant would 
not require the protection of the act; therefore it must 
apply to a case where the warrant is illegal. 

(a) See Ez parte Hebert, 3 Allen, 108. 
(e) 10 A. ~ E. 582. (d) 2 Bi"fl. N. c. 217. 

Cur. adv. vult. 

(b) 6 A. ~ E. 663. 

(t) 1 JI. ~ G. 257. 

K. 
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N. P.~RKER, 11. R., now delivered the judgment of the 
Court. The declaration in this case contains counts for 
trespass and false imprisonment, and also for trespass quare 
clausum in'git. The alleg'ec1 causes of action both arose 
under proceedings taken at the instance of lYliclwel Kiever 
and others, under the act 18 Viet. c. 18, for the purpose of 
laying out a pri,-ate road across the plaintiff's land in the 
parish of Hopewell, to Eiever's mill; the defendant Brewste1' 
being the JURtice to whom the application was made, and 
Dobson one of the jury summoned under his warrant. The 
jury, so summoned, having been prevented from entering 
on the plaintiff's land, by the determined opposition and 
threats of the plaintiff, who stood at his fence armed with 
an axe and a gun, a complaint, on oath, by the defendant 
Dobson was made before Brewster, and he thereupon issued 
his warrant, and the plaintiff was arrested and kept some 
time in confinement, and afterwards discharged on the even
ing of the same day. At the trial, the defendants sought to 
justify the entering on the land under the act of Assembly; 
and the imprisonment, as warranted by the complaint on 
oath, upon ,,,hich the warrant for the arrest was issued. 
Sundry objections were raised by the plaintiff's counsel, to 
the regularity of the proceedings for obtaining the road, 
both as regarded the written application and the warrant 
issued thereon, and also in consequence of a former jury 
having been summoned for the same purpose, who had 
separated without being able to come to any agreement as 
to the amount of damages to be awarded to the plaintiff for 
the injury to him, occasioned by the road. The learned 
Judge, after hearing the evidence and the arguments of 
counsel, directed the jury (though expressing considerable 
doubts on the point) that the defendants had failed in making 
out their justification; and also, in regard to Brewster, that 
he had not shewn reasonable or probable cause, to bring him 
within the benefit of the act for the protection of Justices 
acting in the execution of the duties imposed on them by 
law. The jury thereupon found a verdict in favor of the 
plaintiff against Bl'ewster-acquitting Dobson. The case was 
ably argued on the motion for a new trial, aud the various 

point.'> 
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points fully discussed. We have taken ample time for the 
consideration of our judgment, and, without expressing any 
opinion as to the somewhat nice questions involved, have 
all come to the conclusion that, whether the proceedings of 
the Justice with respect to the entering on the plaintiff's 
land by the jury, under the authority of his warrant, were 
in all respects regular or otherwise, yet looking to all the 
circumstances of the case, we are unable to discover any 
want of bona fides on the part of the Justice, who appears to 
have acted according to the best of his judgment, in a case 
by no means free of difficulties. There was, at all events, 
reasonable and probable cause shewn for what he did, and 
on that ground he is entitled to have the rule for a new trial 
made absolute. 

Rule absolute. 
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T HIS was an action on the case against the Sheriff of By tho Act II 

the County of Albert, for a false return to a writ of ~J(~;,r~eG;~tt:~'~ 
election under the A.ct 11 Vict. c. 65 -" An act relatin,.,. to w~ich shall be 

, '" WIlfully made 
the election of Representatives to serve in the General of any lIIcmber 

" to serve in tho Assembly. A','emblyof 
this Province. 

are prohibited and declared to be illogal; and in caso any porson shall return any l\Iember to Ben.: in 
the Assembly contrary to the right of elections established by the Act, such r('turn shall be adjudged 
to be false, and the party aggrieved, to wit, every person that shall bo elected tu serve in such A.scm
bly, by such falso roturn, may sue the Sheriff or returning officer, and persons wilfully making au<i 
procuring such falae ~eturn( and reoov~r the do.ma~os he shall snstain by relLSon ~hereof. .Hcld-:-that 
an action would not he agalDSt a Sheriff, under thIS Aot, for a fo.lse roturn to a Writ of olectlOn, Wlthou t 
proof of actual malice. 

Per N. Parker, M. R., Queere, whether a person returned by the Sheriff as a member, but who, upon 
a scrutiny bofore the Houso of Assombly, fails to maintain hi. right to the seat, is a person .• elected," 
and Iherefore entitled to maintain an action under the Act ILS "the party aggrieved." 

Per Parker, J., That a person having the majority of votes, and who ought to have been returned by 
the Sheriff: did not lose his right of action for the false return, by a decision of the House of Assembly 
&pinat hi; petition; though the quantum of damages might be doubtful. 

" Polling" under § 21 of the Act, is complete when the elector declares the name of the candidate 
for whom he votes, and the officer enters such vote in the poll-book; after which, it is too late to 
require the elector to take the oath of qualification. 

Per RilclUe J. (Parker, J., dubitante), That in an action against the Sheriff of A. for a false return 
to a writ of eieotion, where the charge was, the unlawfully striking out the names of voters who had 
refused to take the oath of qualification after having polled, evidence of such a practice at elections in 
the county of W. of which A. WILS fonnerly a part, WILS admissible on the question of malice. 

Per Parker, J.,' that where two candidates have &II equal number of votes, the Sheriff should make 
a double return. 

VOL. IY. Bt At 
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At the trial before Parker, J., at the last Albert circuit, it 
was proved that the plaintiff, Edward Stevens, John Lewis, 
Abner R. Mc Clelan, and three other persons were candidates 
for the representation of the County of Albert in the House 
of Assembly of the Province, at the general election in 1854; 
that the defendant had given the returning officers at the 
several polling places, written instructions as to the mode of 
taking votes, and administering to voters the oaths prescribed 
by the Election law, 11 Vict. c. 65, § 21; in which instruc
tions, after directing that the name, place of residence and 
freehold of the elector should be entered in the poll-book, 
and that he should be asked for whom he voted, and his vote 
be placed in the book under the name of the candidate·-it 
was stated "and if the voter be requested to swear, put the 
" first oath to him in the 21st section of the act, and also the 
" second oath, if it be requested by the candidate or his 
"agent. The candidate or his agent can, as he please, swear 
" the voter either before or after he votes; and if the voter 
" refuse to take the oath, the poll-clerk will strike out the 
"vote so given, and mark, obJected." In pursuance of these 
instructions, the names of a number of persons in each 
parish, whose votes had been entered in the poll-books for 
the several candidates, were afterwards struck out, and not 
counted at the close of the poll, because they had been 
required to take the qualification oath after their votes had 
been recorded, and refused to do so. At the close of the 
poll, it appeared that Stevens had the majority of votes; that 
Lewis and lllcClelan had an equal number, and that the plain
tiff stood next below them on the poll; but if none of the 
votes given, had been struck out under the defendant's 
instructions, the plaintiff would. have stood second on the 
poll, and been elected. The defendant declared Stevens and 
McGlelan duly elected, and the plaintiff protested against 
the return for bribery and corruption, and afterwards peti
tioned the House of Assembly against the election and 
return of McGlelan, but the petition was dismissed (aJ. The 
defendant was McGlelan's brother-in-law, and it was proved 
that after he received the writ of election, he had spoken 

(a) See Rouse of AlIlKlJIIbly Journals 1855, page 219. 
favorably 
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favorably of McOlelan as a candidate, and applied to one 
person in the county to canvass for him, saying that he 
would be well paid for doing so. The defendant proved 
that the practice of striking out of the poll-book the names 
of voters who refused to take the qualification oath, 
had been adopted without objection at a former election 
in the county in 1850, when the plaintiff was a candidate; 
and some evidence was given, to shew that no objection had 
been made to it by the plaintiff or his agents at this election, 
but the plaintiff swore that he had objected to it as being 
illegaL Evidence was. also offered to shew that a similar 
practice was adopted by the Sheriff of Westmorland before 
its division; but it was not admitted. 

In leaving the case to the jury, the learned Judge 
told them that the defendant was answerable for the 
acts of his deputies at the different polls, acting under his 
written instructions, although they were given without any 
evil intent. That the true construction of the 21st section 
of the act was, that a voter should be challenged before his 
vote WilS recorded in the poll-book, after which, the Sheriff 
had no right to strike it out; that if the names had not been 
struck out, the plaintiff would have had a majority of votes, and 
would have been entitled to be returned as a member instead 
of Me o lela Il , and consequently lie had sustained a wrong 
and would be entitled t.o recover, although the defendant 
acted under a mistake of the law, and believed he was justi
fied in giving the instructions, unless the plaintilf had 
acquiesced in that mode of striking out yotes; and whether 
he did so or not, was a question for them. That as to dam
ages: it wa::; not necessary for the plaintiff to shew pecuniary 
damages, for it was a damage if he had not been returned 
as a member, when he was entitled to be returned; and the 
amount of damages would depend upon the yiew the jury 
took of the defendant's conduct. His Honor then left the 
following questions to the jury:-

1. Did the plaintiff acquiesce in the mode of proceeding 
adopted by the defendant at the election, in striking out the 
votes of persons whose votes had been recorded in the poll
books, and did he knowingly allow the defendant so to act, 
without making any objection? 
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.. Dill the defendant act with an evil design in adopting 
thut mode of proceeding, and instructing his deputies so to 
act, and intentionally return ]JIc Clelan as the member for 
the county, when he ought to have returned the plaintiff; 
knowing or believing that the plaintiff was entitled to be 
returned? 

The jury answered the first question in the negative, and 
the second in the affirmative, and gave a verdict for the 
plaintiff with £1:25 damages. 

In lYIiclwelmas term last, A. R. Wetmo1'e obtained a rule 
nisi for a new trial on the grounds of misdirection; the 
improper rejection of evidence; and that the verdict ,,'as 
contrary to law. 

J. A. Street, Q. C., and A. L. Palme1' shewed cause in 
Hilary term last. If the defendant made the return with a 
knowledge of all the facts, he is liable to an action whether 
he thought he was right or not, because he was bound to 
know the law. Assuming that the striking out the votes 
was an illegal act, and that it was done by the defendant 
intentionally, with a knowledge of the facts, then it was a 
wilful wrong; and as the effect of it was to deprive the 
plaintiff of the majority of votes and of his right to be 
returned, an action lies; for the Sheriff in holding an election 
is only acting as a ministerial officer. Ashby v. White (a). 
The case of Tunlcl' Y. Sterling (b), decides that where an 
officer does anything against the duty of his office, and a 
damage thereby accrues to a party, an action lies. It 
is true, it was said there by Wylde, J., that no action 
would lie at common law by a Parliament-man against a 
~heriff for not returning him, being elected; and the reason 
p:iven wus, that a seat in Parliament was a place of burthen. 
But a seat in the House of Assembly in this country cannot 
be considered a burthen, because there is pay attached to 
it. [PARKER, J. There was no right to pay at the time of 
this election: the act had expired.] When the new act 
passed giving pay to members, the right to damage arose. 
[RITCIDE, J. But when the cause of action if any arose , , , 
there w"as no right to pay.] The common law of England 

(a) Ld. Raym. 938. (b) 2 Vent. 25. 
relating 
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relating to members 9f Parliament is not in force here: it 
has been altered by our statute law. In the case of Turner 
v. Sterling, Archer, J. says-" that upon a writ de coronatore 
"eligendo, if the Sheriff will not return him Coroner, who 
" was chosen by the major part, an action on the case lies." 
[RITCHIE, R. What is the meaning of the word "wilfully" 
in the thirtieth section of the act 11 Vict. c. G5, which says 
" All false returns which shall be wilfully made of any mem
"ber,". &c.?] It means, improperly returning a man to an 
office contrary to the public duty of an officer. The act of 
the defendant here was a wilful denial of the duty of 
his office; and that is actionable. The declaration alleges 
that the defendant wilfully made a false return; the jury 
have found that he did so, and the evidence warrants 
it. The striking out the votes after they were recorded 
was illegal, and the plaintiff is "the party aggrieved" under 
the 30th section. The term "polling" in the 21st section 
of the act, means the naming of the candidates for whom the 
elector votes: after that, it is too late to require him to take 
the oath. [CARTER, C. J. You need not argue further on 
that point.] There was no evidence of the plaintiff's acqui
escence in the striking out the votes. The practice of the 
Sheriff of Weslmo1"land in conducting elections and striking 
out votes, was properly rejected. The principle established 
in Ashby v. Wltite, and confirmed in Kinl} Y. The Rochdale 
Canal Company (a), is, that every injury to a right imports a 
damage, and that an action is maintainable though no pecu
niary damage is shewn. The defendant's breach of duty 
affords presumption of some damage to the plaintiff; Trylie 
v. Birch (b); and though where no actual damage is proved, 
the verdict might be reduced to nominal damages-Jarvis 
v. Miller (c)-the Court would not grant a new trial on 
account of the damages being excessive. Gilbert v. Burten-
8haw (d). 

A. J. Smith and A. R. Wetmore, contra. The first ques
tion is, whether the striking out the votes was illegal. That 
depends upon the construction to be given to the word 

(n) 15 hr. 896. 
(e) Bert. R. Ull. 

(h) 4 Q. B. 566. 
(d) Cowp. 230. 

" polling" 
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"polling" in the 21st section of the act. The oath which 
the elector may Le required to take, is on~ of the ingredients 
of polling, and the poll is not complete without it. The oath 
lllay be taken at any time before the close of the poll; and 
the meaning of the words of the oath" that I have not before 
" polled at this election" is, that the elector has already done 
cycrything that was necessary, except taking the oath. 
The defendant's instructions to his deputies were in accord
ance with the law; or, at all events, the meaning of the act 
i,.; so doubtful, that he is not liable to an action merely for 
misinterpreting it, particularly as he had given similar 
illstructions at former elections. It was impossible for the 
defendant to know how these instructions given before the 
election would affect the plaintiff-they affected one candi
date as much as another-and even admitting that his 
conduct was injudicious, it does not prove, that in giving 
the instructions, he acted wilfully or maliciously. On thiH 
point, the practice of the ~heriff of 1i'estmorlamZ was 
material evidence to rebut any presumption of malice in the 
defendant, and to shew that he was only doing what had 
been the practice in the adjoining county, and which he 
might reasonably suppose to be correct. However much he 
may have mistaken the Ian", he is not liaLle to an action, 
i\'ithout proof of malice. Drew v. Conlton (a), Tozer v. Cliilrl 
(b). L P"\RKER, J., referred to ECrlwreliston y. Some (c), to 
shew that proof of malice was necessary to maintain the 
action.] If the plaintiff was aggrieved by the return, his 
remedy was by petition to the House of Assembly-the 
Sheriff's return not being final; and the House having 
decided against him, he was not elected, and therefore is 
not" the party aggrieved," to whom the right of action is 
given by the 30th section of the act. The case of Turner v. 
Sterling (el), shews that no action lies at common law against 
a Sheriff for not returning a person as a member of Parlia
ment, when elected; because it is a place of burthen and not 
of profit. If any action can be maintained here, it must 
depend on the act of Assembly. The defendant is liable to a 

(a) 1 East, 563. 
(c) 2 Lev. 114. 

(b) 40 Eng. R. 89. 
(rl) 2 renlr. 25. 

prosecution 
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prosecution for a penalty under the 51st section of the act, 
if he has wilfully v~olated its provisions, and the proceedings 
should have been under that section. If this action can be 
maintained under any circumstances, the verdict cannot stand 
without proof of actual damage. 

Cur. adv. vult. 

The Court now delivered judgment as follows:-
N. PARKER, M. R. This action, it is stated by the counsel 

for the plaintiff, is founded upon the thirtieth section of the 
act 11 Vict. c. 65 (a), "An act relating to the election of 
" Representatives to serve in the General Assembly." That 
act prescribes the course to be pursucd, and the duties of 
the Sheriff in conducting the election, and by the thirtieth 
section provides as follows-" All false returns which shall 
" be wilfully made of any Member to serve in the .ls~embly 
" of this Province, are against law, and hereby prohibited; 
It and in case any person or persons shall return any Member 
" to serve in the Assembly of this Province for any county, 
" city, or place, contrary to the rights of elections established 
" in and by the provisions of this act, or of any of the acts 
"now in force in this Province relating to elections, such 
" return, so made, shall and is hereby adjudged to be a false 
" return, and the party aggrieved, to-wit, every person that 
" shall be elected to serve in such Assembly for any county, 
" city, or place, by such false return, may sue the Sheriff or 
" returning officer, and persons wilfully making and procuring 
" snch false return, and every or any of them, at his election, 
" in the Supreme Court of this Province, and shall recover 
"the damages he shall sustain by reason thereof, together 
" with his full costs of suit." (b). The plaintiff claimed to be 
entitled to recover under this section, and it became of 
conseqnence incumbent upon him to bring his case within 
its terms, by shewing,-first, that the Sheriff had made a false 
return, and therein so acted as to become liable to damages 

(a) 2 Rro. Stat. 124. 
(6) Dy the Act 18 Viet. c. 37, § 47, which repeals tho Act 11 Viet. c. 65, "Any 

"Sheriff who shall make a false return, or return more than are required by the writ 
"to be ehosen, shall forfeit for every otronce £100; and the party aggrie"ed may also 
.. rooover the damages he shall SUBtILin tbereby, with costs, in an action on the caso 
.. a.gllwt him, or any person who shall kDowingly proclIl"e the sa.me." 

therefor 
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therefor; and secondly, that he, the plaintiff, was a party 
aggrieved thereby, namely, " a person elected" at such elec
tion. The evidence established the fact of holding the 
election, and described the course pursued by the Sheriff· 
in conducting it. There were several candidates; and at 
the close of the poll it appeared that Stevens had the largest 
number of votes, and that ]Jic Clelan and Lewis had an equal 
number. The Sheriff, however, did not make a double 
return, but declared Stevens and ]JlcClelan duly elected. At 
the close of the poll, the plaintiff protested against the whole 
election and demanded a scrutiny. The scrutiny, however, 
was not proceeded with before the Sheriff, but it appeared 
that proceedings were had in the House of Assembly, the 
result of which was, that the plaintiff failed in establishing 
his right to a seat, and consequently did not become one of 
the representatives of the county. He contends that the 
proceedings of the Sheriff were not according to law, but, 
that in consequence of his improper rejection of a number 
of votes which had been polled for him, after they were so 
polled, the numbers in his (the plaintiff's) favor were made 
to appear less than those polled for JJIcClelan j while, had 
those votes so struck off, remained on the poll-book, as they 
ought, he would have had the greater number of votes, and 
would, in consequence, have been entitled to be returned 
by the Sheriff; and there is no doubt, if the Sheriff was 
wrong in striking off the votes referred to, such would have 
been the case, and the plaintiff would have stood second on 
the poll-book, and entitled to be returned. This question 
depends on the 21st section, which enacts that" Every elec
" tor, at the time of polling, shall distinctly name the candi
"date or candidates for whom he votes, and before he be 
" admitted to poll at the same election, shall, if required by 
"the candidates, or any of them, first take the oaths herein
"after mentioned, or any or either of them," (which oaths 
are set forth) or, in case of being a Quaker, solemnly affirm 
to the same effect; and on neglect or refusal, it is directed 
that the vote of such person shall not be taken, and the 
same is thereby declared to be null and void, and as such 
shall be rejected and disallowed; and a penalty is imposed 

on 

• 
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on the officer refusing to administer the oath, or otherwise 
offending in the premises contrary to the act, to be recovered 
by any candidate, or by any elector at such election. It 
appeared that at this election written instructions had been 
given by the Sheriff to the Poll-clerks, under which, when 
an elector came forward to vote, his name and residence 
were first put down in the poll-book, and the name of the 
candidate for whom he voted; and if he was reqnired to take 
the oaths, or either of them, and refused, the Sheriff or 
deputy then struck out the vote. It is contended on the 
part of'the plaintiff that this was wrong, and that the oath 
must be tendered before the vote was recorded, after which, 
the Sheriff had no power to strike out the vote, but that it 
must stand and count as a vote for the candidate for whom 
it was given. The learned Judge who tried the cause, was 
of opinion that this was the true construction of the act, and 
I agree with him that such is the case. The scction referred 
to, states what the elector is to do at the time of polling, and 
what may be done before he is admitted to poll. " Polling," 
then, so far as the elector is concerned, mu"t mean, giving 
his" poll or vote" for the candidate or candidates he names; 
and, so far as the officer is concerncd, the receiving amI 
entering such" poll or vote" in the poll-book, in the manner 
prescribed. When the vote is so entered and recorded, tho 
"polling" is complete, after which, the act docs not authoriso 
the administration of any oath, or any alteration of the entry 
so made in the poll-book. The practice therefore adopted 
by the Sheriff, in regard to the votes struck out after entry, 
upon a refusal by the elector to take the oaths, was not 
warranted by the act. Evidence was gone into, to show tho 
acquiescence of the plaintiff in this mode of proceeding, 
which was properly left to the jury, but such acquiescence 
was negatived by them. 

The plaintiff then, I think, clearly established his right to 
be returned by the Sheriff. But it still remains to be con
sidered, how far the Sheriff's conduct renders him liable to an 
action for damages at the snit of the plaintiff, under the act. 
The whole tenor of the thirtieth section, on which the liability 
depends, evidently contemplates not merely the making a 

YOLo IV. Ct return, 
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return, not warranted by the law, but also that the return 
has been wilfully wrong; and it is for the wilful making 
such false return that the Sheriff or other officer is made 
liable. This is quite in accordance with common sense and 
justice, and with the principles which are firmly established 
in similar cases in England. In the case of Drewe v. Coulton 
(a), Wilson, J. says-CI In very few instances is an officer 
" answerable for what he does to the best of his judgment, 
" in cases where he is compellable to act." Here, the defen
dant had no option; and independent of the language of the 
act, was, upon general principles of law, protected from the 
consequences of an honest mistake. A good deal of evidence 
was produced, however, ",vith a view to shew that the Sheriff 
was not by any means indifferent as between the respective 
candidates. This was a point exclusively for the jury: but 
I am not quite satisfied that the way in which the question 
came before them, may not have prejudiced the defendant. 
The learned Judge had stated that, in his opinion, express 
malice was not necessary to be proved; and though, at the 
instance of the plaintiff's counsel, the jury were directed to 
:find this fact one way or the other, yet it may be doubted 
whether the verdict is such as it would have been, had the 
whole case been left to them as entirely depending on the 
return being wilfully and maliciously false. 

There is another point which, I think, requires more 
mature consideration. The act gives the right of action to 
every person "that shall be elected to serve in the Assem
"bly," as being the party aggrieved. It was one of the 
grounds made for a nonsuit, that the Sheriff's return was not 
:final. The fact being, that the plaintiff, on petition to the 
House of Assembly against the return, failed to make good his 
right to the seat, though he might have been entitled in 
the first instance to take his place; yet, as we must consider 
the election to be determined, not by the return, but by the 
result of the scrutiny following the return, it is, I think, a 
question deserving careful consideration, whether a party 
who takes his seat subject to the result of a scrutiny, after 
that scrutiny is determined against him, is entitled to recover 

(a) 1 Eut, 56!. 
damages 
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,damages at all, as a "person elected." O~ this point, to 
which the attention of counsel has not been much directed, 
J pronounce no opinion at present. But, supposing he is 
,entitled to maintain an action for the privation of his tem
porary right as sitting Member, I think that circumstance 
,becomes a very material element in the consideration of 
,damages, and one to which the attention of the jury should 
,be specially directed. Under all these circumstances, I am 
of opinion the case imperatively requires reconsideration, 
and therefore that the rule for a new trial should be made 
absolute. 

P AnKER, J. I am quite prepared to concur with the rest 
of the Court that there should be a new trial in this case, 
and was so at the Easter term, as I am satisfied I was wrong 
in directing the jury that the plaintiff was entitled to 
recover, on shewing that the greater number of votes were 
polled for him; and that the rejection of persons' names from 
the poll-book, after they had voted and their votes been 
recorded, was the reason of his not being returned, and 
that this proceeded from illegal conduct of the Sheriff, and 
his deputies, acting under written instructions from 'him. 
At the trial, I was inclined to think that an unlawful act, 
done purposely, whereby the plaintiff had been injured, 
would be a ground of action under the Act of Assembly, 
although there was no wilful malice against the plaintiff; 
but I now think actual malice a necessary ingredient, the 
animus being the main thing whereon to ground the action. 
And although the jury have found this cause of action, and 
in express terms by their verdict, said, the false return was 
made designedly to injure the plaintiff, it would be well 
this should undergo a further consideration. I am not satis
fied that after the Judge had determined to leave the question 

\ of animus to the jury, it would be a sufficient reason for the 
defendant's counsel not producing the defendant as a wit
ness, because the Judge had also ruled, that, independently 
of the animus, the plaintiff was entitled to recover. It 
~ight be a Qiscreet and prudent course for the defendant's 
counsel to aqopt; but if the defendant could have exculpated 
himself, it would have been most important, and a great 

privilege 

431 

1859. 

STILES 
against 

GILBERT. 



"gaillst 
tlILEERT. 

CASES IN MICHAELMAS TERM 

privilege for him to be able to do so on oath. Had the 
case rested solely on the animus, I am not sure that 1 should 
ha,e rejected the evidence of the practice at elections in 
the county of Weslmm'land; nor am I quite satisfied I ought 
to have received it. It does not appear that the practice 
prevailed in any other part of the Province, and as it was, 
to my mind, quite illegal, I can hardly believe it was not 
considered questionable. The evidence of acquiescence, 
though strong, the jury have negatived; but it would not 
be undesirable to submit that question to another jury. And 
seeing how difficult it was to empannel a jury in the county 
of Albert, where there is so much family connexion, I should 
think it better if it could be tried in an adjacent county, 
TVestmorland or King's. 

In regard to the conduct of the defendant, I cannot 
refrain from observing that although he is legally entitled 
to vote, and so may select his particular candidates, and 
may, with all propriety, have his preference as to the 
f'election of suitable Members, still he went beyond what 
a proper sense of the duties of his position required, 
as shewn by the evidence. And although, in giving the 
illegal instructions, he may not have known whether they 
woullI operate favoralJ]Y, or unfavorably, towards lIIeClelan, 
the candidate he favored, it did give him the power, at any 
time before the return was actually made, to depart from 
the result of those instructions if he found they had had an 
unfavorahle effect on lIIe Cldan. In other words, he could 
stand to them if it suited his views, or abandon them if it 
did not. Nor can it be said, that there is no foundation for 
supposing the defendant would so act, when we find that at 
that very election, when the number of votes given for 
lIIeClelan and Lewis were equal, which clearly required of 
him to make a double return, he returned MeGlelan as 
having the majority of votes; in consequence of which, 
lIIe Clelan did take his seat on an illegal return, without 
being duly elected, or at least without its having been 
legally ascertained that he was duly elected. I consider 
this .a ~ost dangerous proceeding; for if done by one 
Shenff, It may be done by another, and as even a single vote is 

sometimes 
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sometimes a most important one, laws-the most import. 
ant-may thus pass the Legislature without the consent of 
the legal representatives of the Province. It, moreover, 
enables a candidate, so returned, to keep his seat if he can 
make a private arrangement with the other candidate: 
for although other voters of the county might petition tho 
House of Assembly, it is not to be expected they would do 
so, when the candidate does not. The Act of Assembly doeR 
certainly contemplate, and that unavoidably, that the person 
returned by the largest number of votes polled, may not 
have the largest number of votes of duly qualified electors; 
but it recognises the right of the party returned, to sit 
and vote until the House of Assembly otherwise orden~. 

As we must now consider it settled that the plaintiff had 
not the greatest number of legal votes, and therefore has 
sustained no great damage by not being returned, my own 
impression is, that this did not take away his right of action, 
although there may be considerable doubt as to the quantum 
of damages, and by what criterion it is to be ascertained. 
The plaintiff gave no proof of actual pecuniary damage, and 
all the law would show, was, the loss of the allowance to 
Members for travel and attendance. For these reasons, I 
am of opinion there should be a new trial. 

CARTER, C. J. I have not been able to give this case 
much consideration, but as far as I have considered it., I 
quite agree that there should be a new trial. Malice is the 
very essence of the action; and aA the case was not sub· 
mittod to the jury in that way, I think it ought to be sent 
to another jury. I also agree in the construction of the act, 
as stated by the Master of the Rol!s. 

RITCHIE, J. I quite concur that there should be a new 
trial, on the ground that malice was an essential ingredient 
to be proved by the plaintiff, to enable him to maintain the 
action, and that the jury should have been so directed. I 
also think, that evidence of the mode of conducting elections 
in the county of Westmorland, when Albert formed part of 
it, should have been received, as materially affecting the 
question of malice. On both grounds, therefore, I think 
there should be a new trial. 

Wilmot, J., took no part in the case. 
Rule absolute for a new trial. 
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(Jw/ljJi1cnl as in case of nonsuit.) 

IT IS ORDERED, That in future the affidavit on which a 
motion is made for judgment as in case of a nonsuit, for not 
proceedin,C!: to trial according to the practice of the Court, 
(where notice of trialllas not been given) do state the Term 
in, or before which, is."lle has been joined, or do state some 
particular day in vacation, on or before which issue has 
been joined. 

END OF MICHAELMAS TERM. 
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