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ADVERTISEMENT. 

THE attention of the American people is at length awakenerl to a 
just sense of the magnitude of the national questions involved in the 
extraordinary case, which is the subject of the present review, but 
which, from its appearing in the habiliments of a judicial question 
and before a judicial tribunal, had not been effectually brought home 
to the consideration of any other than professional readers. The case 
is now, however, brought under the cognizance of an intelligent com· 
munity; who, without looking to the technical formalities that sur· 
round purely judicial questions, begin to survey - in their practical 
bearings upon the peace and welfare of the Union - the merits of 
the case itself and the extraordinary attitude of an individual State, 
which is attempting to wield the authority of the nation, and indirectly 
to act upon the gravest public questions which can occur in our rela· 
tions with foreign powers. The whole country now begins to per· 
ceive, that the United States present, to the eyes of all Europe, the 
remarkable spectacle of a confederacy of states, the people of which 
have by expn:ss compact, and for their" common defence and gen· 
eral welfare," placed the power of conducting their fureign relations 
in the hands of the general government of all the states, of which, 
nevertheless, one individual state, a party to the compact, now claims 
to exercise the very powers it had surrendered to the ow hole. As,;ured. 
Iy, if any occurrence in the history of our nation is calculated to excite 
the deepest solicitude in the breast of every lover of his country, this 
is such a case. 

In making these remarks we would not be understood as arraigning 
the motives of the individuals, whether public or private men, who 
have advised or participated in this extraordinary proceeding. \Ve 
are not writi'ng a political dissertation on the eve of an election, nor 
attempting to mislead public opinion by ingeniously quibbling away 
the comnlon sense construction of the federal compact, as it was un· 
derstood by the people of the country at large, wh~n they adopted 
that sacred charter of our national l·ights. \Ve only state the fact, 
and ask the country to ponder well upon the consequences. If the 
noble fabric of our UNION will ever be in danger of a dissolution, 
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it will be from the attempt of an individual state to exercise its power 
over our /urcian 1'elatiolls. \\'e have had quite enough to excite 
apprchen~ions "for the fate of the Union in the practical questions, that 
would naturally result from the doctrines held in some quarters of the 
country on the subjects of nullification and the protection of Americ~n 
industry; but those questions, vital ~s they ar~ deemed, are .domes~lc 
in their character, and would not be hkely to disturb our relatIOns with 
the other nations of the world, to whose community we acknowledge 
ourselves to belong. But when anyone state, and especially one of 
great strength and resources, shall und~rta~e to exercise pow:rs that 
will be likely to involve the whole FIlIOIl llJ a controversy with any 
foreign nation, there is incalculably stronger reason for alarm; and 
such an event must command the deepe~t attention of the whole 
country. The first attempt cannot safely be disregarded. "One pre
cedent" says an able statesman, "creates another; they soon ac
cumulate and constitute law. ,,'hat yesterday was fact, to-day is 
doctrine. Examples are made to justify the most dangerous meas
uno, ; and where they do not suit exactly, the defect is supplied by 
analogy." 

lInder the most solemn conviction of the importance of the case 
now pending before the Supreme Court of the great and powerful 
State of :"<ew York - and may she, for the honor and advantage of the 
V nion long remain great and powerful - the following review was 
dra \\'n up; and it has been the source of no small satl!'taction to us 
to find, that the views we haye taken of this great subjE,ct, have been 
sanctioned by the decided opinion of the profession in this part of our 
country, a' well as by our first statesmen in Congress - among whom 
it will not be deemed invidious to distinguish that eminent and expe
ri('nced diplomatist, whose authority in this case would be considered 
paramount - wc need not say, that we mean the venerable Ex-Presi
dent Adams. 

The frequent calls, from different qunrters of the country, for 
copies of this review, since the edition of the journal for which it 
,vas originally writll'n has heen c:\haustc"" have induced the publish
ers to issLle a second ('dition. The short interval that has elapsed 
since the original puiJlication, has atTorded opportunity to make some 
slight revisions of the article; a few notes and illustrations have been 
added, and some corrections made, where it was thought that any 
amtJlglllty of langllnge Inlght lead to a misconception of the views 
inh'nded to be PJ'f"l'llteti. The main ground of arGument remains 
un.changed ; and if that ('ann?t .be sllstained, "e ar~ unahle to per
cetve ho~v the fttndamental, pnnelples ~f the federal compact can be 
carned mto effi"ct, according to the IIltentions of the people who 
adopt(,r\ it for the security of tlwir national as well as stale rights. 

Boston, September, 18!1. 



CASE OF ALEXANDER McLEOD. 

IN our last number we alluded briefly to this great national 
case, and the extraordinary judgment prononnced in it by the 
Supreme Court of the state of New York; which, we then 
thought, as a legal performance, was open to criticism, and, 
we feared, would not be entirely creditable to the cOllntry 
abroad. We regret to be obliged to say, with all that respl'ct 
which is dlle to a high judicial tribunal of a great state of the 
Union, that a farther examination of the opinion given by the 
conrt has not tended to change the views which we then took 
of it. In regard to foreign nations, we must add, that if their 
governments had previously any gronnds for entertaining a 
distrust of ollr state conrts in dealing with great llllestions of 
international law - which, for the most part, lie beyond tllC 
sphere of their ordinary action - those governments, we are 
apprehensive, will not find new indncements, in the present 
decision, to lead them to place any greater confidence in those 
local tribnnals, than heretofore. Even considering our state 
courts as tribunals administering the comparatiloely insignifi
cant regulations of common mnnicipallaw, what estimate will 
English h wyers be likely to form of the legal learning of om 
highest state courts, and what confidence will they place in 
that learning, when they find a court of that rank, in review
ing the catalogue of principal cases respecting admission to 
bail, to be apparently qnite uninformed of a well known law 
authority, in which a case of that description is reported! 



6 Cuse of Alexander McLeod. 

The New York court in the case before them, after observing, , . 
that Petersdorf in his work on Bail, refers to Chitty, and that 
this latter cite~ " Cases K. B. 96," gravely remark -" this 
book, eo nomine, does not appear now to be extant j and 12 
Mod., the only reference I am aware of, which among the 
Enulish quotations is synonymous with Chitty's, does not 

to • " TI b k' appear to contain the case stated by hun. 1e 00 m 
question, however, which the court says do~s ~10t appear no:v 
to be extant, is familiarly known to all cnmmal lawyers m 
this part of the United States, if not to all practisers on the 
civil side, as Cunningham'S Reports, though it is not always 
so cited (from the circumstance of his name not being in the 
title page), but in the manner adoptl'd by Chitty, or, some
times, as Rep. Temp. Hardwicke, the later editions of which, 
however, do not contain all the cases to be fonnd in Cunning
ham's original edition, of 1766. The volume in question may 
be seen in the Bar Library of Boston, (where the case cited 
by Chitty may be found, Rex v. Pamam, page 96), and we 
presume, also, in every other well furnished law. library in 
the Pnitcd States. We will only add, that the learned judge, 
who delivered the opinion, remarks, that the 12 Modern Re
ports - which is the only reference he is aware of, that is 
" synonymous" with Chitty's - "does not appear to contain 
the case stated;" and in this remark he is entirely right. 
Nor is it strange that he should not find in 12 Mod. (which 
he supposes m'ly be a "synonymous " reference), the case in 
question; since that book has cases only down to the 13th of 
\\'iIliam 3d, or about A. D. 1700, while the case cited by 
Chitty and Petersdorf as " K. B. 96," was not decided till the 
8th of George the 2d, more than thirty years afterwards. 

In ordinary cases, we should not have deemed this matter 
deserving o~ s~ particular notice; but in a case ill vol ving the 
hfe of the lIldlvldual accused, and - what is of immeasura
bly greater con~e~uence - il1vol ving the question of peace 
or w~r to the Imlhons of human beings in our own country 
and 111 England, such an omission can hardly be excllsed. 
B.ut we procee~ t.o the case before 11S; making an abridged 
history of Its O~lg~ll from the ft'lollthly Chronicle of :\Iay, 1841, 
a valuable penodlcal, now well known to be under the charge 
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of the editor of the Boston Daily Advertiser, whose circum
spection and accuracy are familiar to every reader. 

In December, 1837, on the defeat of the party in Upper 
Canada, who had taken up arms against the colonial govern
ment, William Lyon Mackenzie and Dr. Rolf. two principal 
leaders of the insurrection, made their escape to the state of 
New York. They immediately proceeded to the city of Buf
falo, where a stron15 popular feeling had been manifested in 
favor of the insurrection. There, after two or three prelimi
nary meetings, a large popular assembly was held on the 12th 
of December, at the theatre, where were assembled two thou
sand people, and large numbers were unable to gain admit
tance to the theatre for want of room. Mackenzie was pre
sent, and made a speech, reconnting his exploits, and strongly 
exciting the feelings of the assembly' against the British au
thorities. The speech was received with bursts of applause; 
and resolutions were entered into, to aid the cause of the 
colonial insurrection by encouraging the enlistment of men 
and by contributions in money. Shortly afterwards a party 
was organized, consisting partly of refugee Canadians, but 
chiefly of Americans, for the invasion of the province. As 
they could not openly embody themselves in the t'nited 
States, and were too feeble to maintain a position in Canada 
within reach of the military force embodied there, they adopted 
the expedient of taking possession of Navy 15land, a small unin
habited island in Niagara river, belonging to C(li/ada, and 
situated a few miles above Niagara Falls. It is only half a 
mile from the Canada shore, but is in a great measure se
cured from invasion, from this quarter, by the rapidity of the 
current; yet it is easily accessible by boats and vessels from 
the American shore. Here a provisional government was 
established, and Mackenzie was placed at its head. Rensse
laer van Rensselaer, an American citizen from Albany, was 
appointed military commander. Proclamations were issued, 
inviting the discontented to flock to the standard of Canadian 
liberty, and offering rewards, for military services, in lands to 
be conqnered in Canada. Paper money was issued, redeem
able from the resources of the government when it should re
quire any, and in this medium purchases were made of muui
tions of war, and provisions for the rapidly increasing army, 
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except so far as these were not gratuitously furnished. Bat
teries were erected, in which cannon, stolen from the arsenals 
of NCII' York, were mounted for the defence of the island, 
and for bombarding the town of Chippewa on the opposite 
shore. The force on the island increased so rapidly, that they 
talkeu loudly of crossing over to the neighboring continent i 
and the colonial governor assembled a body of volunteer 
militia at Chippewa, under Colonel McNab, for the defence 
of the colony, with threats of making a hostile descent upon 
the island. 

By the 20th of December, the adventurers were reported at 
seven or eight hundred men, with twelve or fifteen cannon
the state arsenal of ]'lew York was entered, and five hundred 
stand of arms and several pieces of ordnance stolen from it. 
On the other hand, a body of two hundred colonial volunteers 
was stationed in Chippewa, (opposite to the island) which had 
been evacuated by the inhabitants; and a cannonading was 
commenced from the island, to the great alarm of the colonists. 
The provincial force was augmented in Chippewa, rumors 
were current, that an attack upon the islanders was meditated, 
and that they meditated a descent upon the Canadian territory. 
In the mean time, very little effort had been used by the au
thorities of New York, to prevent this invasion of that pro
vince or the plunder of the state arsenals; the government of 
the l'nited States, however, by Mr. Forsyth, secretary of state,. 
gave instructions to their law officer in that quarter, to prose
cute for any violations of law; and it was stated, that the 
marshal of the United States met a party of men marching 
towards S avy Island with a field piece, but that he had no 
power to stop it. 

During this time, a constant intercourse was kept up be
tween the :'\a vy Islanders and the American shore; and, to 
facilitate this, as well as to derive a revenue from the crowds 
of people flocking to the island, a steamboat, called the Caro
line, bf!longing to William Wells, of Buffalo, and commanded 
by captain Appleby, was employed as a regular passage boat 
between the island and the American port of Scltlosser: nearly 
opposite, a few miles above Niagara Falls.' She was cut out 

, The Car"li"t' was enrolled and licensed, under a declared intention of run
ning between Buffalo and Schlosser, for carrying passengers and freight. Schlos-
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of the ice and put in a condition for this service; of which 
the Canadian commander, Colonel i\1c.i\"ab, had notice, and 
promptly resolved to destroy her. On the 29th, this steamer 
proceeded down to Navy Island, and thence passed over to 
Schlosser, where she arrived at 3 o'clock, P. M. She after
wards made two trips to the island and back, on the same 
afternoon, carrying passengers, at twenty-five cents each, and, 
as alleged by the British officers, carrying also munitions of 
war and a cannon for the use of the invaders. She was moored 
to the wharf at night, and in addition to the crew, ten in 
number, who slept on board, several persons who had resorted 
to Schlosser from curiosity or other motives, went on board to 
lodge, and retired to rest in the cabin. One of the crew kept 
watch on deck, who at midnight gave the alarm that boats 
were approaching from the opposite, Canadian, shore; and, 
by the time that the unarmed crew and lodgers were aroused 
from sleep, the steamer was boarded by a party of armed 
men, who drove them 011 shore; the boat was towed out from 
the harbor, set on fire, and suffered to drift down the river 
over the cataract of the Niagara. One man, Amos Durfee, a 
citizen of Buffalo, was found dead on the wharf, shot through 
the head by a musket ball, and three men were wounded by 
blows from the assailants. It was at first currently reported, 
that there were several persons on board the steamer when 
she went over the falls; but it did not appear, from subsequent 
proof, that any person was missing. Colonel McNab reported 
the exploit to Lieutenant Governor Head, as performed under 
his orders, in the most gallant manner, by Captain Drew, of 
the royal navy, with a party of volunteers. 

The sensation and alarm excited on this occasion are well 
known. The president of the United States issued a procla
mation, reciting this violation of the public peace, and that 
" a military force, consisting in part, at least, of citizens of the 
United States, had been actually organized, had congTcgated 

ser was the point from which a very considerable portion of the stores, provisions, 
arms and munitions of war were taken on to Navy Island. . . On the morning 
of the ~!'th, the Caroline, in "iolation of her license, went from Buffalo to Navy 
Island, and there landed men and munitions of war, described in the affidavit of 
Captain Appleby as "a number of passengers, and certain articlts of freight." 
Speeclt of the Hon. Horace Everett, member of Congress from Vermont, on the 3d 
September. 

2 
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at ~ avy Island, and were still in arms under the command of 
a citizen of the United States;" and he earnestly exhorted all 
citizens, who had thlls violated their duties, to return to their 
homes; wartJing them, that in thus compromitting the neu-
1m/if!! of the government, they would render themselves liable 
to punishment, and would recei ve no aid or countenance from 
their ~n\'CJ'llll1ellt. General Scott, of the l"nited States army, 
and Governor Marcy, of 1\e\';- York, repaired to Buffalo on 
the 10th of January: Mackenzie, the head of the island govern
ment, and Gelleral Van Rensselaer, having come over to Buf
falo, were arrested by the I.' lIited States marshal; the island 
was finally evacuated, and the British flag hoisted on it. 

\\'e have given this particular history of the affair, for the 
purpose of putting the reader ill possession of all the material 
circnmstances, which would be taken into view in settling 
this case, both as a diplomatic, or inteJ'llational question, and 
as a purely legal one; for, whatever may be the decision of a 
judicial tribunal on such questions as may be technically pre
sented to it in cases of this natnre, the great question, after all, 
in which the American people are interested, and on which 
they would be most anxious to form a sound opinion, is one 
of international law, and not cognizable, judicially, by any 
state tribunal. 

We now proceed to consider, as briefly as possible, the 
questions that have arisen ill this importan tease - qllcstions 
of as great magnitude, as have ever come before any judicial 
tribunal ill our country since the adoption of the federal con
stitution. 

It appears that, in the attack, which was made by the party 
of volullteers, under orders from the British officer, Col. Mc
Nab, upon the American steamer C::.iroline, while lying in the 
American port of ;-';cldn,;:-;r-f, olle mall, .,II/Ios Dlllfee, a citizen 
of Butfalo, was killed; that subsequently (Nov. 12, 1840,) 
.,llc,mll/le/" 11/,Ll'lJfl, a British subject, having come within the 
territ~ry of the state of :'lew York, was arrested under pro
cess Issued by the sfate authorities, on a charge of ha ving 
been one of the party that attacked the Caroline, and of hav
ing killed Durfee. An indictment, for murder, was accord
lIlgly found by the grand jury of the county against McLeod, 
Who was held to answer to it, and was kept a prisoner in the 
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common jail, as in ordinary cases, for an offence under the 
municipalla ws, considered to be not bailable. Not being able 
to obtain his enlargement, on bail, he made applicatIOn to the 
court for his discharge, on a habeas corpus. 

The question, then, which was submitted to the state court, 
was- whether he was entitled to his discharge on that pro
cess, under the circumstances of the case. 

This general question is to be considered under different 
points of view; as a purely technical question under the mu
nicipal laws of New York- which it was in its origin
and as a question of international law, which it became by 
the accession of new clements subsequently to the first insti
tution of the proceedings; then, again, its international char
acter is to be considered in relation to the peculiar organiza
tion and powers of the government of the ["II iOIl , and the 
state governments respectively. The reader will at once 
perceive, therefore, that this question is not to be settled upon 
the narrow princi pIes and tecl1l1ical rule::: of muuici palla w, 
which are sufficient for the decision of the ordinary COlltro
versies between fellow-subjects of the same sovereign state, 
living under the influence of the same local institutions, 
usages and habits; but that it must be decided by those more 
large and liberal rules of justice, which are sufficiently gen
eralized to be admitted as binding on all nations, however 
diversified their local institutions, habits, and usages, who 
acknowledge the same code of international law - as, in the 
present case, the international code of the European commu
nity, of which the United States are a nwmber. ". e say, 
emphatically, the rules of justice, and not the rules of policy, 
in its usual application; which last we hope never to see in
fluencing any judicial decision, however right it may be 
deemed in any cases of diplomatic strategy. Even therc, 
however, we would say with the great British statesman
that "justice is itself the great standing policy of civil society; 
and any eminent departure from it, under any circumstallces, 
lies under thc suspicion of being no policy at all." 1 But be
fore the ministers of the holy temple of Justice, both fricnd 
and foe - nations and individuals - our own country and 

I Bulll!"S Works, vol. iii., p. 1:;4. 
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foreign ones - must bow in submission to th~ sternest decrees 
of the divinity, that there rules over the affairs of men-

Tros, Rutulusve fuat, nullo discrimine habebo; 
Rex Jupiter omnibus idem. 

We have alluded to the relation in which the state govern
ments of our confederacy stand towards the general govern
IlIent· and lest any sllspicion should be harbored of ollr want , , . ld 
of due regard for state rights, we say in the outset that we Yle 
to no man in asserting them; they must be held sacred; they 
are the maintaining power of the union, at once the centripe
tal and centrifugal forces, which keep the members of the 
system from flying asunder, on the one hand, or, on the other, 
from being dashed together in one common chaos. vYe are 
not displeased, therefore, to see a state court manifest a dispo
sition to support what it honestly believes to be the rights of 
its own state. But, while we would sacredly respect the 
rights of each state separately, we should, on the other hand, 
as strenuously maintain the national rights, which are secured 
to all the states jointly by the federal constitution. The peo
ple of the states jointly, who constitute the political body 
called the American nation, have rigltts under their solemn 
compact, which must be respected by every individual state j 
otherwise, the nation cannot perform its duties - alike sacred 
with its rights - to each member of the confederacy. If, 
therefore, we should, in the course of our remarks, make dif
ferent limitations of state rights from those of the New York 
comt, it will proceed from an honest conviction, that such 
must be the construction of the respective powers of the state 
and general governments, in order to carry into effect the ob
jects, for which those powers were surrendered by the whole 
people of the United Stales. 

\\' e add one remark farther in relation to the opinions which 
foreign nations, by their diplomatic agents, may choose to ex
press on the powers and duties of our judicial and other offi
cers, whether of the states or of the Union. We maintain, 
that the public officers of the l'nited States must so far as . , 
other natlOlls are concerned, be the sole judges of the respec-
tive powers and duties of the state and general governments. 
"Vhen, therefore, Mr. Fox addresses an official note to the 
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Secretary of the State in the tone he has adopted, and pro
ceeds to impugn the declaration of ::'IIr. Forsyth, who asserts 
"that the federal government of the Cnited ~tates has no 
power to interfere in the matter in question, and that the de
cision thereof must rest solely and entirely with the state of 
New York" - when he assumes such a tone, we say, and 
goes on to impugn the construction which is put upon its own 
powers by the very government to which he is accredited, -
whether he is right or wrollg in his opinions, - he goes be
yond the sphere of his official functions, and commits what, 
in the mildest language, would be a marked diplomatic inde
corum, and, in some countries, of a less pacific disposition 
than ours, migl!t have led to other consequences than have 
here taken place. We make this remark, not in any unfriendly 
spirit towards the minister himself or the nation he represents, 
but simply because impartiality demands it. 

We will now consider, in detail, the several questions aris
ing in this case. And first, the technical question, whether 
McLeod was entitled, under the state laws to his discharge, 
on the process of habeas corpus; which, if the court had not 
labored with snch an array of learning, we should think might 
have been disposed of without great difticulty. 

The learned judge, who delivered the opinion of the court, 
states this part of the case thus: "The sheriff returns an in
dictment for mllrder, found by a grand jury of that county 
[Niagara] against the prisoner, in which he appears to have 
been arraigned at the court of oyer and tcrminer holden in 
the same county. It further appears, that he pleaded not 
guilty, and was duly committed for trial. The illdictment 
charges, in the usual form, the murder of Amos Dnrfee, by 
the prisoner, on a certain day and at a certain town within 
the county. These facts, though official1 y returned by the 
sheriff, were by a provision in the habeas COl]JUS act, (2 
Rev. ~tat. 471, 2d edit. ~ 50,) opcn to a denial by affidavit, 
or the allegation of any fact to show, that the imprisonmcnt or 
detention is unlawful. In such ca:;c, the same section requires 
this court to proceed in a summary way, to hear allegations 
and proofs in support of the imprisonment or deteution, alld 
dispose of the party, as the justice of the case may require. 
Under color of complying with this provision, which is of re-
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cent introduction, the prisoner, not denying the jurisdiction of 
the court over the crime as charged in the indictment, or the 
reglllarity of the commitment, has interposed an affidavit, 
stating certain extrinsic facts. One is, that he was absent, 
and did not at all participate in the alleged offence; the other, 
that if present and actillg, it was in the necessary defence or 
protection of his country against a treasonable insurrection, of 
which Durfee was acting in aid at the time." The learned 
judge then adds-" Taking these facts to be mere matters of 
evidence upon the issue of not gnilty, and of themsel ves they 
are clearly nothing more, I am of opinion, that they are not 
Q/·rtilable on habeas corpus, even as all argument for letting the 
prisoner to bail, much less for ordering his unqualified dis
charge. That this would be so on all the authorities previous 
to the Revised Statutes, his coullsel do not deny." 

l'otwithstandillg this admission, or non-denial on the part 
of the prisoner's counsel, however, the learned judge goes into 
an elaborate detail of English cases in support of the doctrine 
thus laid down by him respecting bail; including in his enu
meration the book before mentioned, cited by Chitty as 
"Cases, K. B. 96,"-supposed to be "not now extant eo no
mine," and two ancient cases, 2 :-:;tr. 911, and 1 Salk. 104, 
which the court of l'Iew York had ~everal years ago con
demned " as of little or no weight," in 5 Cow. Rep. 39. But 
it is unnecessary for us to contest the English rule as laid 
down in the cases that are properly adjudged; for, admitting 
the English la w to be as stated from those books, still, that 
whole class of cases appears to us to he inapplicable, or aside 
of the tme question in the case before the court. All those 
cases assume as their hasis, that the party applying for bail is 
confessedly liable to be tried j and the question upon his ap
plication then is, not whether he shall take his trial at all- for 
it is already settled that he shall- but whether he shall, for 
his personal accommodation, be allowed his liberty on bail, 
till his day of trial arrives. The actual imprisonment is not 
imposed as a punishment, but merely to secure his appearance 
at the trial; for the same reason bail is taken; but, if it could 
be made judicially certain, that he would voluntarily appear 
and submit to that trial which the law has decided he must 
undergo, he would be allowed his liberty without bail. 
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Now the true question before the court, in the case of Mc
Leod, as we understand it, was-not whether the prisoner, as 
an acknowledged subject of trial, should be allowed to go at 
large and await that trial, but, whether he was liable to be 
tried at all. Between the two questions, there is a wide dis
tinction; and the copious learning of the court upon the former 
question is wasted when applied to the latter. l 

The court, after considering and applying the English cases 
in the manner we have stated, and remarking, very justly we 
have no doubt, that the law of England was the law of New 
York, un til the new habeas corpus act of the state took eifect, 
proceed next to inquire, whether that new statute has worked 
any enlargement of those powers, beyond what they before 
possessed. 

The section of the statute relied upon by the prisoner's coun
sel, is thus cited by the court: "The party brought before 
sHch court or officer, on the return of auy writ of habeas cor
pus, may deny any of the material facts set forth in the return, 
or allege any fact to show, either that his imprisonment or de
tention is unlawful, or that he is entitled to his discharge, 
which allegations or denials shall be on oath; and thereupon 
such court or officer shall proceed, in a slllllJ]1ary u'ay, to hear 
such allegations and proofs, as may be produced in support of 
such imprisonment or detention, or against the same, and to 
dispose of such party as the justice of tlte case I/lfly require." 

Under this statute, say the court, "the prisoner's cOllnsel 
claim the right of going behind the indictment, and proving 
that he is not guilty, by affidavit, as he may by oral testimony 
before the jury." But they further say--" '\'e have already 
shown the absurdity of such a proposition in practice, and its 
consequent repudiation by the English courts. And we were 
not disposed to admit its adoption by ollr legislatnre without 
clear words or necessary construction. We think its object 
entirely plain without a resort to the rnles of construction. Its 
words are satisfied by being limited to the lawfulness of the 

1 In this view of the two questions, the argument of the court (ope.king in 
scholastic language) is not ad idem, but rpsto upon an ignoratio elenchi, whiehhas 
been ranked in the category of logical fallacies, from the time of Aristotle to 
Burgersdicius and all his successors. .'Irislol. Organ. De Sopitislicis Elenchis, 
cap. 5. 
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authority under which the prisoner is detaine?, without bei.ng 
extended to the force of the evidence upon whICh the authOrIty 
was exerted, or which it may be ill the prisoner's P?wer to 
adduce at the trial. This, if necessary, is rendered stIll more 
plain, by considering the evil which the statute was intended 
to remedy. At common law it was doubtful, whether th.e 
prisoner could question the truth of the retum, or overeo.me It 
by showing extrinsic matter, 11 pon the point of authont~ to 
imprison. The statute was passed to obviate the oppre~sIOn, 
which might sometimes arise from the necessity of holdmg a 
return to '\)e fiual and conclusive, which is false in fact, or, if 
true, depeuding for its validity on the act of a magistrate or 
conrt, which can he shown by proofs alillnde to have been 
destitute of jurisdiction." The court add - " There are vari
ous cases in which the enactment allowing proof extrinsic to 
the return may have effect, without supposing it applicable 
here. It must, we apprehend, for the most part, apply to the 
cases where the original commitment was lawful, but, in con
seq \lence of the happening of some sllbsequent event the party 
has become entitled to hIS discharge; as, if he be committed 
till he pay a fiIH~, which he has paid accordingly, and the re
turn states the commitment only j so, after conviction he may 
allege a pardon, or that the judgment under which he was im
prisoned has been reversed." 

l\' ow, though there are some things here from which we 
should not dissent, yet we must add, with great suLmission, 
that this view of the original objects of the process of lwb9as 
corplls, and of the .'[ ew York provisions for carry ing into effect 
this great remedial writ - the citizen's safeguard - strikes us 
as too narrow and refilled to answer the great practical pur
poses intended in a free country. \Ye cannot bring our minds 
to the opinion, that this great legal, or, more justly speaking, 
constitntiollul provision against oppression under color of law 
or othe~wise, is to be constrned and applied with the subtilty 
aBd str.lctness, that a special pleader would use in construing 
an ordlllary statute provision regulating eaves-droppings or 
poulld breach. It is, in our judgment, to be construed as all 
constitlltiollal privileges are; the citizen is to be made abso
lu[tly sure of. protection i,n his personal liberty. In questions 
of thiS magl1ltude, there IS to be no room for the application of 
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those narrow and artificial rules, by which - useful and neces
sary as they may be, in the ordinary administration of justice 
between party and party - the astuteness, or the cOfTllptioll, 
or the timidity, of a judge may, under a legal form, deprive a 
citizen of the substance of his political privileges. We trust 
it is unnecessary to add, that these remarks are general, and 
not intended to imply any fears or suspicions of the honorable 
individuals who now fill the ]\'ew York bench. 

Wilhont, therefore, attempting a minnte analysis of the 
New York statute - which might be presumptuous in those 
who live in another state - we cannot but direct the attention 
of the reader to the language of the substantial parts of it; 
which really seems to be as broad and comprehensive as it can 
be made for the purpose of insuring the great objects in view. 
The party brought before the court on this process may" deny 
any of the material facts set forth in the return, or allege any 
fact to show, either that his imprisonment or detention is un
lawful, or that he is entitled to his discharge." What are the 
" material" facts here spoken of? Does not the statute in
clude facts that go to the merits? or are they to be excluded '] 
An issue is made; anrl that issue is to be tried" in a summary 
way" by the cOllrt,. who, after hearing the allegations and 
proofs produced, in support of such imprisonment or against 
the same, are directed" to dispose of such party as the jus
tice of the case may require." 

Can it be, that the legislature of New York intended, by 
these particular provisions for hearing the party, that he 
should only be heard upon the" lawfulness of the authority" 
under which he was detained 'j The statute appears to us to 
provide, in terms, for something more than this; the prisoner 
may not only deny the material facts in the return, but he IlIay 
also allege, on his part, allY fact to show - either that his im
prisonment or detention is unlawful, or, that he is el/titled to 
his discharge,. and these qnestiolls are to be determined, not 
by a jury, hut by the comt, in "a summary way" - a pro
vision as to the mode of trial, which was probably introdnced 
into the la w, to prevent the possibility of an inference, that an 
issne involving so much matter of fact, as would thus be open 
to the party, should be sent to a jury. 

The restricted vitHV above taken of the statute by the court 
3 ' 
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had not if we are rightly informed, been the prevailing opin
ion of tile profession in Xew York, previollsly to this deci~ion. 
One eminent jurist of that state, Chancellor Kent, states bnetly 
the provisions of their habeas C07pUS act, thus: 

Persons restrained of their liberty are not entitled to the pro
cess of habeas corpus, if they are detained (1) by process from 
any court or jndge of the Ullited States having exclusive ju
risdiction - (2) or by Jil/rtl judgment, or decree, or execution 
thereon, of any competent tribunal of civil or criminal juris
diction; -or (3) for any contempt specially and plainly 
charged in the commitment by some court, &c., having au
thority to commit on snch a charge, &c. On the other hand, 
he says, nffirmatively, and all persons restrained of their lib
erty are entitled to this writ, unless detained (1) by process 
from any comt or judge of the United States, as above, and 
(2) by final jl\dgment or decree, or execlltion, &c., as before 
stated. This eminent writpr then adds, that no inqniry is to 
be made into the legality of any process, judgment or decree 
of the United States courts (as above) nor where a party is 
detained under .final process, or for contempt, as before stated. 
But, he adds, that the court a warding the writ" rna y in other 
cases examine into the merits of the commitment, and hear 
the allegations and proofs arising thereon in a summary way, 
and dispose of the party as justice may require." 1 

On this subordinate part of this great subject we will only 
add one further remark. Considering the case as it was origin
ally presen ed to the court, and abstractedly from the political 
circulllstances connected with it, we do not meMl to say, the 
court might not have found sufficient legal grounds for refus
ing at that time to discharge the prisoner under the process 
pending before them; unless the provisions of their revised 
~((beas corpus act required, in favor of personal liberty, tbat 
liberal construction, which u pan a general view, this remedial 
statute would seem to admit of. On this point we have 
already ventured to remark, as far as would be becoming, 
and, we hope - for sllch was our intention - with all that 
deferellce~ which practisers under a different jurisdiction ought 
to entertain upon questions of this description. 

I 2 Kl'nt's Com. 2!t, 30; fourth t'dit. 
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We forbear any further remarks upon this part of the case; 
and, passing by the minor question, which is next argued by 
the court, as to the power of entering a 1tolle prosequi under 
the laws of J'\ew York, we now proceed to a consideration of 
the remaining, and fundamental question arising in the case; 
that is, the want of jurisdiction in the courts of the state from 
the moment it appeared, that the act of McLeod was adopted, 
or recognised as an act done under the authority of his gov
ernment; from that time, as we understand the.la w of nations 
and the rights of the whole" people of the 1 rnited States," 
the American nation, who established their federal constitu
tion "for the common defeuce" and "general welfare,"
from that time, we say, the jurisdiction of the state comt 
ceased, and the Uuited States, the uation, had jurisdictioll of 
the case. "~e say, emphatically, the rights of the nation; 
for the nation has rights corresponding to its obligations, as 
well as the individual states composing the nation. \Ye say 
this with all tenderness for state pride, and with the most sin
cere regard for state rights; which we shall be as unwilling 
to surreuder, as we are the rights of the nation. 

Regarding this question as fundamental, and considering 
the vital importance of a right decision of it to the peace and 
safety of om country, we have deeply regretted, that the court 
of New York should have been prevented by any other busi
ness, however" pressing," from bestowing upon this question 
the fullest consideration. They remark, that they "have 
looked into it as far as possible, during a very short vacation, 
consistently with other pressing judicial u \·ocations." It is 
one of the misfortunes of our country, that our judicial offi
cers, in all the states, and in none more than in our own, are 
so oppressed with the constantly accumulating load of busi
ness, that they are not able, though at the sacrifice of health and 
domestic comforts, to discharge their onerous duties, to their 
own satisfaction, even in the limited sphere of ordinary mu
nicipallaw; that they accomplish as l1lueh as they do, ought 
to excite ollr wonder, instead of the complaints, which we some
times hear, of the delays and impediments in the proceedings 
of our courts. This pressure of business must, undoubtedly, 
be severely felt, in the courts of a state, like N ew York, 
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where, in addition to its own vast concerns, the business of 
the whole union centres. 

Notwithstanding this state of things may, however, in the 
ordinary current of affairs, be sometimes a sufficient reason 
for hasty or partial investigation of the cases before them, 
yet, when a judicial tribunal of a state considers itself called 
upon to go beyond the ordinary and familiar sphere of its ac
tion, and to decide the very highest questions of international 
law - questions involving the peace and safety of the whole 
nation - in such cases, we say unhesitatillgly, but with all 
respect, the country has a right to its most deliberate and ma
tnre judgmellt. The local business of the state, urgent as it 
may be to suitors nndcr the state laws, must give place to 
what vitally concerns the whole lntiotl; and, however much 
the court might be entitled to indulgence under stich circum
stances, yet, if a hasty and unsound judgment should happen 
to be made in such a case and lead to fatal consequences, the 
nation would not feel satisfied with the apology, that the court 
were too much pressed for time and by their ordinary busi
ness, to allow them to mature their opinion. But we proceed 
to the question. 

The court, in entering upon this brnnch of the case, ob
serve, that" the want of jurisdiction has not been put (by 
the coullsel) upon the ground that McLeod was a foreigner." 
They, however, lay down the general position, that" an alien, 
in whatever manner he may have entered our territory, is, if 
he commit a crime, while here, amenable to our law." And 
several authorities are cited by the comt in support of the 
rule. 

Such general positions, without stating the various qualifi
cations with which they are to be understood, are com para
tiyely of little importance in deciding grave practical cases. 
In the present instance, the authorities cited, advance us but 
little towards a resolution of the main question. In the first, 
(Cowp. 208,) olle Campbell, a natural born subject of Great 
Britain, purchased a plan tation in the island of G renada (then 
recently conqnered by that power), and brought an action 
against the ?ollector to recover hack a sum of motley paid by 
him as duties on sugars exported on his account - on the 
ground, that the duty had not been imposed by lawful author-
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ity; that is, the authority of the nation that made th~ con
quest. But the question raised was, whether the long, of 
himself, had the power to change the existing laws of. the 
island' and the court decided, that the king, by his proclamatIOn, 
had p~ecluded himself from the exercise. ~f a .Iegisl~tive au
thority over the island. Surely, authorItIes hke thIS, affor.d 
little aid in the case. The other authorities cited under thIS 
head, (Vattel, book ii., chap. 8, ~ 101, 102, and Story's Conflict 
of Laws p 518 and Locke on Civ. Gov., book ii., ch. 2, ~ (9,) , , 
do undoubtedly sustain a general principle, which few per
sons would question - that foreigners are sn bject to the la ws 
of the country in which they are. To this general principle, 
however, there are numerous qualifications; and when the 
court say, that an alien is amenable to our laws, in whatever 
manner he may have entered our territory, if he commit a 
crime here, and when they apply this rule to the present case, 
they assume, that a crime simply against the municipal la ws 
of the state has been committed. But the very question here is, 
whether such a crime has been committed. That a homicide has 
been committed, is not disputed; and so it would have been, if 
a whole regiment of Queen Victoria's army, under the express 
orders of her majesty, had entered our territory, whether to de
stroya steamboat, that was annoying them, in violation of our 
neutrality,or to surprise one of our forts, and had ill the attempt 
killed an American citizen; but would such an act of hostility 
be a "crime" cognizable under the state laws of New York? 
That it would be a hostile violation of the national territory, 
we have no doubt; and one which the United States would 
have a right to consider as an act of war, or not, as they 
might think proper, and to demand, or waive satisfaction ac
cordingly. But, that the state of New York would have a 
right to treat it as a mere violation of the state laws, withont 
regard to the rights of the nation, we cannot believe to be the 
intent of the federal constitution, which is the sllpreme law of 
the land for the great and powerful state of New York as well 
as for its little neighbors Rhode Island or Delaware. 

Abstractedly speaking, the act of McLeod might be consid
e~ed .as an act (in technical language), against the peace and 
dlgmtyof the. state of New York; but by the circumstances 
of the case, the offence against the state was merged in that 
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against the Union. It was a case arising out of war, (as will 
presp.ntly be considered), and involving the principles of neu· 
trality, which belong exclusively to the authorities of the 
nation. When the Carolin.e was burned, England was at war 
with a part of her Canadian subjects; the parties were actu· 
ally in arms against each other, and the insurgents had taken 
possession of a British island. England, of course, would not 
call it war; her natural pride would not permit her to ac· 
knowledge this; she would call it rebellion, insurrection, riot, 
or any other crime, rather than war. But neutral nations are 
not to participate in that national pride; whenever they see 
one part of a nation in arms against the other, they must call 
it war, and observe with respect to them the laws of ueutral· 
ity j they are not to consider whether it is a civil, a servile, or 
any other kind of war; they can only judge of the fact before 
their eyes, and, as the great publicist, Bynkershoek, justly 
says, "a neutral has nothing to do with the justice or injus
tice of the war; it is not for him to sit as a jlldge between his 
friends who are at war with each otbe ... " I 

It will be recollected by all who are acquainted with our 
own history, that during the American revolution, the nations 
of Europe considered the colonies as being at war with Great 
Britain, though she treated us as rebels. Denmark, alone, 
undertook to judge of the nature of the contest, and restored 
to Great Britain prizes which Commodore Paul Jones had sent 
into Dunish ports; but the United States considered the con
duct of Denmark as a departure from the law of nations, and 
made claim upon the Danish government, who at last made 
reparation in damages for this violation of our belligerent 
rights. Other cases and authoritIes might be cited; we only 
wish, however, to call the attention of reflecting men to the 
true c.ha~acter of the present case, ~vhich, though sufficiently 
clear 111 Itself under the law of natIOns, has been somewhat 
obscured by the excitement of the moment, and by a warm 
and natural sensibility to the national honor. ' 

But whether we cotlsider the Canadian insurrection as a 
civil war, or as a rebellion, it was a contest in arms. in which 
we were neutral. The burning of the Caroline, effe~ted under 

I Bynkersh. QUlIlst. Jur. Pub!. Book i., ch. 9. 
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the authority of the local government of Canada, was an act 
of retaliation for an alleged previous violation, by om citizens, 
of our neutrality. The act, now assumed by the British gov
ernment, was an act of hostility. It Hecd not be argued, that 
it placed us absolutely in a state of war with Great Britain, 
as it was not followed by any act of a similar character, either 
on her part, or on ours; both nations were, and are, will
ing to consider it as 110 interruption of the state of amity 
which, at least professedly, existed between us. But, that it 
was an act of hostility which we might ha ,'e considered as 
war, if we had thought proper to do so, cannot be denied.' 

The court of :\ew York, however, have taken a different 
view of this part of the case, and have expended a vast 
amount of learned research, to silow what constitutes war. 
The thesis maintained by the court is - that" to warrant the 
destruction of property, or the taking of life, on the ground of 
public war, it must be wh,lt is called lawful war, by the law 
of nations; a thing which can never exist without the actual 
concurrence of the war making power. This, on the part of 
the United States, is congress, on the part of England, the 
queen." 

Does this learned tribunal mean to be understood as affirm
ing, that lawful hostilities cannot exist, until both parties 
commit some act of force upon each other, and thus sland (if 
we may so speak) before the common forum of civilized Eu
rope, each one rectlls ill curia, as parties plaintifr and defend
ant would appear before the court of Sew York, in an action 
at common law for an assault and hattery I If that is the 
doctrine intended to be laid down as tll(' public law of Europe, 
we must beg lea,'c, with mllch sl1bmis~i(l11. to dissent from it. 
But if the comt mean to admit, that one ,. war making pow
er" may make a la wflll war, then the proposition amoullts to 
nothing more than we maintain; for one power, the queen of 

, The Hon. Mr. Everett, in his able speech before quoted, says -" It was pcr 
se an act of Ivar, although the state of ,car did not, either before or after, exist 
between the two nations. It was, in it, character, similar to the attack of the 
Leopard on the Chesapeake - of the British fleet on Copenhagen. It was a vio
lation of the law of nations, for which the Ilritish nation was responsible" This 
able speech had not been published at the date of our first publication of this 
review. The Secretary of State, Mr. Forsyth,als". in his letler0fFeb. ):1, 1t'3.~. 

calls it" an aggression committed upon the territory of Ihe C"itrd Statfs." 
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Great Britain, has made lawful war by recognising the hostile 
act (whic:h we have above briefly considered) as having been 
committed by McLeod and his party, under her authority. 
Oil this point, we may add a remark of Lord Stowell, in the 
case of the .'\ayade, a Portuguese vessel. That great judge 
says - " It was argued, that there was nothing to show, that 
Portugal was at war with France, &c. Tn cases of this kind 
it is by no means necessary, that both countries should declare 
war. \Vhatever might be the prostration and submissive de
meanor on one side, if France was unwilling to accept that 
Sll bmission, and persisted in attacking Portugal, it is suffi.~ 
cient." 1 

\Vill it be said, that this recogni tion or adoption of the hos~ 
tile act of McLeod callnot relate back to the time when it was 
committed, and thus sanction it, as if committed originally 
under an express ordrr of the British sovereign? There is a 
sufficient answer to this objection in the general principle of 
law, that a subsequent ratification is equivalent to an original 
authority. But we have a more precise answer, in the dis
tinct opinions expressed upon this specific question by our 
own and British judges. That great jurist, who has done such 
lasting honor to his country, :\1 r. Justice Story, in the case of the 
Emulow;, st'ttes the very case of a subject's committing hos
tilities without being originally authorized, and then uses this 
strong language in respect to a subsequent ratification: "Sup
pose he does [so commit hostilities]; I would ask, if the sove
reign may not ratify his proceedings, and thus, by a retro-ac~ 
tive operation, give validity to them 'J Of this there seems to 
me no legal doubt." The learned judge then commenting on 
one of the authorities cited, asks: "Is there allY thing in Puf
fendorf [Book viii, ch. 6, ~ 2l] to authori2':e the doctrine. that 
the suhject so seizing property of the enemy, is guilty of a 
very enormous crime, of the odious crime of piracy? Or is 
there in this language allY thing to show, that the sovereign 
may not adopt the acts of his subjects in such a case, and give 
them the effect of a full and perfect ratification '1'" 

In support of his own opinion, he refers to the well kuown 
case of Tlwrslwven, ~ec~ded by :-'i r \\~ ~lliam Scott, who says, 
most emphatlcall y - . i\ ()w there are l11stances innnmcrable, 

, ~ Rob. ;\dm. Rpp 2:)1. • J Galli •. Hep. ;;68. 
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in which it has been held by this court, that an officer not 
immediately I1nd~r the eye of government, may originate such 
expeditions, [hostile ones], subject to a responsibility; and, 
that the government, in the present instance, has approved of 
what was done, is demonstrated, &c. It is, therefore, as much 
an authorized capitulation, as if captain Baugh had gone out 
under special directions, to make the capture." I 

But we return to the question raised by the court, as to the 
constituent elements of lawful war. 

'rhe learned judge, who delivered the opinion of the comt, 
says - that" so far were the two goYernmf'1Its of England 
and the United States from being in a state of war when the 
Caroline was destroyed, that both were strllS"trling to a\'oid 
such a tnrn of the excitement on the frontier, as might furnish 
the least occasion for war. So far from England fittilJg out a 
warlike expedition against the United States, or any public 
body, she utterly disavows any such object; while, on our 
side, we have inflicted legal punishment on the leaders of the 
expedition, of which Durfee made a part, on the ground, that 
England was then at peace. \\"Inlever hostile acts site did, 
were aimed exclusively at private offenders; and, if there was 
a war in any sense, the parties were, England on 01le sid", 
and her rebel subjects aided by citizens of our own, actilJg in 
their private capacities and contrary to the wi:;hes of this 
government, on the other." 

All this may be very trlle, as respects the declarations and 
conduct referred to; and it pro\"e:.; - whatl TIJat Loth par
ties did not choose to be cOllsiJ('rl'tl ill the posture which the 
learned judge defines as public war. But does it prove that 
England had not cOt1lmittl'd any hostile :-tcl, which might be 
a justifiable cause of war, if the Cnited States had thollght 
proper so to consider it 'I Takillg the statement here made, 
she declared, that she did not make war or commit a warlil{e 
act; but, in point of fact, slle did commit such all act; and 
that is sufficient for the arglll1wnt. 

The learued judge thell defines, or describes particularly 
what he considers to be public \\"ar. lIe says - " I mean to 
include all national wars, whether general or partial, whether 

I I Edw. Adm. Rep. 102. 

4 
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pllblicJy declared or carried on by commissions, sl1ch as letters 
of marque, military orders, or any other authority emanating 
from the executi ve power of one country and directed against 
the power of another; whether the directions relate to repri
sals, the seizure of towns, the capture or destruction of private 
or public ships, or the property of private men belonging to 
the adverse nation. I mean to exclude all hostility of any 
kind, not having for its avowed object, the exercise of some 
inflnence or control over the adverse nation as such." 

The whole of this definition, or description of war, rests 
upon the supposition, that there are but two parties, by or 
upon whom hostile acts call be committed. The learned 
judge speaks of the" adverse nation," as in a petty trial at 
common law \\"e should speak of an "ad verse" party in a 
civil suit. But here, as in other parts of this case, we must 
apply the rule of logic - distillguenduln est, a distinction 
mllst be made. It is not merely the directly belligerent par
ties who are affected by each other's hostile acts, but the 
neutral nations also, who happen to be their neighbors. In
numerable acts of hostility, ordinarily of a partial, limited and 
local character, may be committed, by each belligerent, upon 
its neutral neighhor, without being inteuded "to control the 
adverse nation," that is the neutral, which would be good 
cause of war, if the neutral should choose so to consider it; 
and of these acts, one of the most common is that which 
really happened in the present case - a violation of the 
neutral territory. Now, if we understand the definition 
of war, which is adopted by the court, that is, that we 
must exclude from it "all hostility of any kind, not hav
ing for its avowed object the exercise of some influence or 
control over the "ad verse nation, as such" - that whole 
class of hostile acts, of a local or partial character, which are 
so constantly occurring, roust he stmck from the catalogue of 
acts of war, because they fall short of a general influence or 
control over the whole nelltral nation, as such. But the neu
tral, in the cases supposed, is not an "adverse nation·" it 
commits no hostile act at all, but happens to be in the position 
of an innocent bystander in a private qllarrel, who receives a 
blow withollt. ca~lse from one of two contending parties. And 
can it be saId, 1Il that case, that the party who inflicts the 
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blow upon the unoffending bystander, does not commit an act 
of hostility, (if we may so term it,) which may he resented or 
not, as he thinks proper, by retaliatory measurcs on his part '1 
Now a neutral nation is in a similar position in respect to 
belligerents; and it may patiently bear, or may boldly resent 
any hostile act, great or small, partial or general, as it thillks 
expedient. But the actual state of things betwl'en the two is, 
to all intents, a state of war. Every such act of force upon 
the territory of a neutral nation (ulliess fresh pursuit sbould 
be an exception,) is war. 

Nor is it merely as between belligerents and neutrals, that 
such acts of hostility, or violence, may be committed. In 
time of profound peace, outrages on nations and indi\'iduals of 
nations, are frequently occurring, which would not be war 
within the definition adopted by the court of ;\ew York, but 
which, in the common understanding of nations, and, accord
ing to the principles laid down by publicists and statesmen, 
would be war. A few well known cases, we think, will set 
this matter in its proper light, both as respects neutrals and 
others. 

And we take the first case that occurs to us, as it is within 
onr own time, and in the recollection of many persons now 
living. In the year 1798, when the French government fitted 
out their well known expedition to Egypt, being in want of 
transport ships, they seized upon more than an hundred neu
tral vessels, which happened to be then in French ports, and 
sent them off to Egypt with the French troops on board. Can 
there be a doubt, that this violence was a direct act of hos
tility, that it was a " warlike" act, that it was war, in short, 
upon the various neutral nations to which those vessels be
longed, and that this forcible seizme was a good cause of war 
on the part of those nentrals? It is true, that those nations 
did not elect to make war; whether from not having strength 
to cope with France, or from pusillanimity, or any other mo
tive, is immaterial; it does not alter the character of the act 
committed against them. Yet this hostile act \\'as not com
mitted for the purpose (in the language of the court) of exer
cising any" infinence or control over the ad\"erse nation as 
sl1ch;" the government of France were so far from intending 
to commit the act as against an "adversc nation," that they 
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did not trouble themselves to consider to what nations the 
vessels belonged, whether friends or foes; and, therefore, ac
cording to the definition of war, as given by the court, here 
were no hostilities, no war. 

I n an carlier period of history, Oliver Cromwell, in the 
plenitude of his power, was told by olle of his fanatical flat
ternrs, that he was" a stone cnt ont of the mountains without 
hands, that would break the pride of the Spaniard i" and, 
accordingly, in a time of profound peace, and without any 
declaration or notice wlwtever to other nations, he equipped 
a sqlladron for the "~est Indies, which made an unprovoked 
and unsnccessful attack on Hispaniola; when, in order to 
atone as far as possible for this failure, his commanders in 
the squadron, dreading his displeasure, projected on the spot 
an attack upon the island of Jamaica, which, as it happened, 
surrendered to them withont a blow - yet this could not be 
" war" within the definition of the conrt. The Spaniards, 
however, very justly considered it as s11ch, and, in return, 
declared war against England, and made a general seizure of 
all English ships and goods within their reach. But, if they 
had beell pusillanimolls enough to submit to the outrage in
stead of declaring war, wonld the act committed by the 
English commanders have been any the less an act of war? 

The case of the Spanish ships, captured by the English, in 
modern times, (lSII.J.) was a similar act of war against Spain. 
Their attack Oil Copenhagen, in 18U8, was of the same 
description. 

In our own history, again, Spain, after shutting the port of 
Kcw Orleans, contrary to treaty, subsequently marched arm
ed men into our territory and seized onr citizens; 1I0t for the 
pllfpose of acting upon the United :--;tates as an "adverse 
nation," but for local and partial objects. Yet there can be 
no doubt it was an act of war on her part, though we did not 
think fit to meet it with a declaration of war 011 ours. 

c\lIother class of cases, distinctly marked, is that of injuries 
committed by a nation upon an individual subject of another 
govl'l'lIment. :\'c('d we cite an authority for this! we have a 
very high one from the state of New York itself. lUr. Chan
cellor Kent says -".An injllry to an individual memlwr of a 
state is a just cause of war, if redrE'ss be refused;" but, he 
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adds, in the humane spirit of the public law of Europe, "a 
nation is not bonnd to go to war upon so slight a foundation; 
for it may of itself grant indemnity to the injured party." 1 

Numerous cases of this description are to be found in the his
tory of nations; and we do not now recollect one (doubtless 
there may be some) in which the violence upon the individual 
was committed by the subjects of the offending state, with the 
view (as the conrt expresses it) to exercise" influence or con
trol over the adverse nation, as such," whose subject was 
thus olltraged. 

But after all, is not the very broad, and diffuse definition 
of war, which is given by the learned judge, comprehen
sive enough to include the very case of the Caroline? If the 
Americans first aided the Canadian rebels, or were not pre
vented from so doing, it might be argued, that the object of 
attacking the vessel was to " cOlltrol " the AlIIf'rican nation, 
and force it to apply strongpr means of prevention against 
the abettors of the rebels than they appeared to be doing; in 
that case, we became an" ad verse nation," within the defi[]ition 
given by the court. But we need not multiply cases to this 
poin t.' 

Can it be then, that under the well established usages of 
nations, the se\'cral classes of hostile acts we have mentioned 
(to say nothing of various others) are to be "excllllled" from 

I 1 Kent's Commentaries, 4:;, 4th edit.; where he cites Grotius and other 
authorities. 

• 1 he truth is, the text writers do not help us to a precise definition of war, as 
applicable to the present c'''e. A learned correspolldl'nt, whr, has read this re
view, has favored us with the following remarh:s: "Iff/sf/fill/s arc partial war. 
The quasi war, as it has lJl't'n called, in 17~""', 3gainst France, was not acknowl
edged to he war by the gorrrnmcnts, on either side; but when it came judicially 
before the Supreme (or (',rcllit) Court of the \'nill'd States, the judges, as 
lawyers, pronounced it to be war," The name of this case is not recollected; 
our correspondcnt says it was not published by Dallas in the series of reported 
ca.es, but app,'"n·.) in a separate pamphlet at the time. 

We subjoin the following description from Hobbes, whose opinions on war, IlS 

the natural state of man, are familiar to readers: "War consisteth not in battle 
only, or the act of fighting, but is a tract of time wherein the will to contenrl by 
battle is sufficiently known; and therefore the n"tinn of time is to be considered 
in the nature of war, as it is in the nature of weather For, as the nature of 
good weather lieth not in a shower of rain, but in an inclination thereto of many 
days together, so the nature of war consisteth not in actual fighting, but in the 
known disposition thereto, during all the time there ,s no assurance to the C0n
trary. " 
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the idea of" war," as now practically nnderstood by all states
men and pllblicists, and that we must narrow it down to the 
conceptions of a snbtle special pleader, in an action of assault 
and battery at nisi prius? 'Ye cannot bring our minds to 
this view of the subject, after reviewing it deliberately and 
sincerely; but, after all our care, and with all possible defer
ence for the official opinion, and all personal respect for the 
learned judge who delivered it, we feel onrselves compelled, 
in the brief but expressive formula of the great Ottoman law 
officer, to say to l\Ir. Justice Cowell, "Olmaz, it cannot be!" I 

After the consideration we have given to this portion of the 
subject, it is needless to follow the court through their minute 
and somewhat prolix discussion of the various kinds of war
solemn, unsolemn, and mixed - distinctions to he found in all 
the earlier text writers, but which have long been of little 
utility in the resolution of practical questions. When, there
fore, the court intimate that the hostile violation of the Amer
ican terri tory, in the case of the Caroline, cannot be " tortured 
into a war," it is evidently a dispute about words. Whatever 
England may now choose to assert, after having adopted the 
act of Me Leod as a national act, and however pacific the 
United States may choose to be in return, the original charac
ter of the hostile act, so far as relates to the liability of Mc
Leod, is not changed. The learned judge proceeds to illus
trate the case, by likening it (among others) to the acts of 
force committed by individuals upon their fellow subjects in 
violation of the municipal laws under which both parties live, 
and under which the military power is sometimes called out 
as a posse comitatus to aid the civil authorities; but the cases 
are not parallel. Here was an invasion, by one party, of the 
jurisdiction of the other - a neutral jurisdiction; and we have 
110 disposition to dissent from the authorities cited by the 
comt 011 the inviolability of a neutral territory; it lies, in fact, 
at the foundation of this case. 

We acknowledge, however, that we were surprised at the 
~ema~k of the learned jud!.!;e, when he says, "there is nothing 
1Il tl~ls case, except a bo~y of men, without color of authority, 
beanng muskets and dOlllg the deed of arson and death, and , 

I Jones on BaillTlents. 
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that it is impossible even for diplomatic ingenuity to make it 
a case of legitimate war, or that it can plausibly claim to come 
within any law of war, public, private, or mixed." But we 
have already stated our views on this point, and forbear re
peating them. 

Nor are we less surprised at the strong statement of the 
"result" at which the court next arrive- that the provincial 
government of Canada attempted to exercise jurisdiction over 
our citizens - that, being convinced of the" delillquency" of 
the Caroline, they" sentenced her to be burned; an act, which 
all concerned knew would seriously endanger the lives of our 
citizens. The sentence was therefore equivalent to a judg
ment of death, and a body of soldiers were sent to do the 
office of executioners;" and again - that" the parties con
cerned, having acted entirely beyond their territorial or magis
terial power, are treated by the law as individuals proceeding 
on their own responsibility. If they have bUflled, it is arson; 
if a man should be killed, it would be murder." 

Dismissing the rhetorical tone of this statement, as lying 
beyond the hallowed precincts of the seat of justice (though 
too often admitted there), let us look merely at its legal and 
logical soundness. 

It is asserted, that the Canadian authorities knew that the 
burning of the steamer Caroline would seriously endanger the 
lives of our citizens. It might be argued (but we are not 
informed of the evidence before the court on this point) that, 
judicially speaking, the Canadian authorities ollght to presume 
that no American citizen would, in violation of the neutrality 
of his country, be found on board of a vessel that was em
ployed in thus annoying the neighboring possessions of a friend
ly nation; and, consequently, they might reasonably, in law, 
presume, that they would not endanger any American lives, by 
attempting to destroy a \'l'ssel thus employed, and \\'hich \\'as the 
sole object of their expedition! But we need not settle this 
matter for the pnrposes of the present question; we reppat 
once more - they did commit an offence, and a very high olle 
- the violation of our territory in a time of peace, by en ter
ing upon it without our consent, and there adding the further 
aggravation of committing the violence and homicide in ques
tion. Assuming that they knew that Americans were aiding 
their enemies, they then retaliated, and their act thus be-
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came more distinctly an act of hostility against the Uuited 
States, but not against the state of New York. 'What had 
they to do with the fact, whether those Americans were 
from New York or any other state; it was enough that they 
were from the United States. This, however, having been 
done uuder the authority of their government, the individuals 
thus acting under a commission of their nation, cannot be 
condemned under the municipal laws as private offenders 
guilty of "arson" and" murder" on the land, any more than 
the subjects of a foreign nation, acting under a national com
mission at sea, can be held guilty of piracy. The rnle of in
ternational law on this point is well laid down by that able 
and enlightened jurist, a 1\'ew York jurist too, whom we have 
before cited: "An alien," says 1\Ir. Chancellor Kent, "under 
the sanction of a national commission, cannot commit piracy 
while he pursues his authority. His acts may be hostile, and 
his nation responsible for them. They may amount to a la w
ful cause of war, but they are never to be regarded as pira
cy." 1 

Again; it is said that the parties concerned, h'lving acted 
entirely beyond their territorial or magisterial power, are 
treated by the law as individuals proceeding on their own re
sponsibility. 'Ve must here once more remark, that, on 
logical principles, this argument is vicious, because, in the 
terms stated, it proves too much; if well-founded, then a for
eign army entering a neutral territory under a commission 
from their sovereign, would be liable as private robbers and 
murderers. But the law of nations places such violations of 
right upon the ground of hostile acts - acts of war. 

'Ve are now brought to a consideration of the fact, that the 
British government have ratified the act, committed by Mc
Leod, as a national act; or, as stated in the very marked lan
guage of the opinion, we are to inqllire "whether England 
has placed the offenders above the la w anll beyond our juris
diction, by ratifying and approving such a crime." 

The court remark, that it is due to England, in the first 
place, to deny that it has been so ratified and approved; she 
has approved a public act of legitimate defence oilly. 

Now it seems to us, that however necessary it might be for 

I I Kent's Comm. 188, 4th edit. 
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McLeod, if on a trial in the courts of his own government, to 
prove that he had not exceeded his authority, in order to justify 
himself to his employers, yet, in respect to ourselves, it is not 
necessary for llS to inq uire, whether it was an act of legitimate 
defence or not; what have we to do, as neutrals, with the 
character of the controversy between the govemment of Eng
land and her Canadian subjects? England has now ratified 
the act, whatever it was, awl the government of the United 
States (not of the individual state of l\"ew York,) must judge of 
its character. Besides, the ~('cretary of ~tate, in his able let
ter to l\Ir. Fox, takes no sucll distinction as his ground of ar
gument; but explicitly says: "The government of the United 
States entertains no dOllbt, that after this avowal of the trans
action as a public transaction, authorized and undertaken by 
the British autiIoritil's, indlyiduals concerned in it ought not by 
the prillciples of public 11111' and the geJ/eralusage of civilized 
states, to be holdell pcrsonally responsible in the ordinary tri
bunals of law for their participation in it." 'Yhatever, tlwre
fore, might have been tbe tme character of the act III ques
tion, the American govemment, without any refincd distinc
tions on that point, has received the British statement of the 
transaction as given by the minister, alJ(l has ackllo\l"led~('(1 

that the individuals concerued in that same transaction ought 
not to be held personally rpspollsible. 

'Ye have not room to follow the court through tlw great 
mass of historical ant! OtllC'f learning which is brought into 
this case from all parts of history, ancient and modem, as well 
from law books, to establi,h variolls well-known principles; 
as, the inoperative character of laws beyond the territory of 
the nation making them; the general rule, that soldiers are 
not to be treated as criminals, when only uheyillg tbe lawful 
commands of their superiors; the limits of political and civil 
power; the law relating to spies, (which, by the way, is by 
common consent an excepted case); the relation of principal 
and agents, or accessories in acts of force, &c. .\,11 this, ill 
our view, is unnecessary, as we think the case rests UpOIl 
principles of public law, that are well settled, and nf:ed not 
be fortified by authorities like those which are arrayed in sup
port of this part of the opinion. 

The court ask, with llluch emphasis, and in a marked tone 
5 
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and phraseology, ""Tas it ever suggested by anyone, before 
the case of McLeod arose, that the approval by a monarch 
should oust civil jurisdiction, or even so much as mitigate the 
criminal offence; nay, that the coalition of great power with 
great crime does 1I0t render it more dangerolls, and therefore 
more worthy of punishment under every law by which the 
perpetrators can be reached '1" 

The whole effect of this broad and indefinite question, and 
the answer to it, will depend upon the sense in which certain 
terms are to be taken; the criminal offence is not defined
nor the jnrisdiction - nor the character and powers of the 
tribunal whose jnrisdiction is to be ousted - nor whether the 
approval is to be that of a "monarch" whose own laws are 
violated by his own subjects, or that of one, who authorizes 
his subjects to violate the la ws of another nation by commit
ting hostilp. acts, or making war npon it. It is obvious, there
fore, that this question is not stated in a form sllsceptible of a 
definite answer, that would be of any utility in solving the 
main qllestion before us. And when a question of this indefi
nite character is attempted to be illustrated by equivocal cases 
from genenl history - as that much vexed one of l\Iary, 
Queen of Scots; and an intimation is made, (in guarded terms, 
however,) that the pope had, over ;\Luy, as his civil suhject, 
that species of jmisdiction which would have authorized him 
to exonerate her by his formal approval of her alleged crimi
nal act- we are llnwilling to attempt to dispose of the ques
tion and its illustrations in a plain argllment upon a question 
of law, lest we should not do it in slIch a mode, as wOllld be 
deemed suitable to the occasion and the high tribunal whose 
decision we are considpring. 

The case of our border difficulties on the frontier of Maine, 
to which the court refer in a tone of animatioll somewhat be
yond the llsual even tenor of the judicial tribunals in our own 
quarter, is one of a more tangible character than some others 
cited; and the conduct of Great Britaiu in that quarter miaht 

::> , 
in a diplomatic negotiation, he very properly urged as an ar-
gllment'llm od hominem to obtain our just rights. But if (as 
we assume) Great Britain was there in the wrong in point of 
la w, and ;unjustly pnnished our citizens for exercising acts of 
civil authority ill what Ihe court consider as a "disputed" Ie\"-
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ritory, still, in an American court of law, this injustice on her 
part would be no reason foJ' our doing injustice to one of her 
subjects in another case. The fact of the territory being a 
"disputed" one, as stated by the COUft, would be a justifica
tion for many things on that frolltier, for which Great Britain 
would have no apology on the well-defined and undisputed ter
ritory where the Caroline was destroyed; and, so far, even 
this practical case will not gi ve us any essential aid in the 
present inquiry. 

On the point of the recognition of the act of 31cLeod by his 
government, we apprehend there can be no room for a ques
tion under the la w of nations, and as far as it is a matter for 
judicial consideration. We may, ont of court, or in a diplo
matic negotiation, SUSPp.ct that this recognition on the part of 
the British government is an afterthought, and treat it ac
cordingly; but not so in the actual posture of the case before 
the court. 

The general principle applicable to such cases is perfectly 
well settled, and is laid down by \'attel in tliese terms,
after statiug that indi vidual citizens shall not be allowed to 
commit offences against other nations with impllnity,-" But, 
if a nation or its chief approves and ratifies the act of the in
dividual, it then becomes a public concern, and the injured 
party is to consider the nation as the real author of the injury, 
of which the citizen was pcrhaps only the instrument." 1 

Such is the general principle of public law; and when the 
author speaks of the righ t of the injnred nation to hang spies 
and emissaries and kidnappers or man-stealers, if caught with
in its jurisdiction, he speaks of classes of offences, which are 
by common consent treated either as exceptions or qnalified 
cases under the general rule, or as not having the character of 
national offences or injl1ries. 

If we are right in the views we have thlls far taken of this 
case, the remaining question will be, what elrect the existing 
state of facts should have had npon the proceedings in the 
New York court. 'Ye have already said, that the moment 
the government of Great Britain adopted the hostile act as a 
national act, the jUl'isdictioll of the state court ceased, and the 

1 Yattel, book ii ch. 4;, sect. 7~ 
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case belonged to the authorities of the United States, which 
ha ve the jurisdiction of all cases arising under the constitu
tion, the laws of the United States, treaties, &c. The present 
case is one of peace and war, subjects exclusively belonging 
to the general governmeut. Unless questions of this nature 
are to be settled by the anthority of the United States exclu
sively, it is manifest, that a single state may involve the na
tion in a war directly in contravention of the rights and in
terests of the other five-and-twenty states; if this should be 
conceded to each state, then we must also, on the other hand, 
concede the like power to make peace, which would lead to 
inextricable confusion. 'l'he state courts, manifestly, cannot 
take notice of, or act UpOIl, the complaints of foreign govern
ments. If the territory of a state has been illvaded, or their 
rights violated hy persons acting under a foreign authority, 
they callnot (except in the specific cases provided for hy the 
constitution) undertake to do justice to themselves j but they 
must apply to their natural protector, the government of the 
United States. It would not be just to the individual states, 
to throw upon their judicial, legislative, or executive depart
ments, the responsibility of cases that threaten to involve the 
nation in war; this responsibility shollid be entirely borne, 
and with firmness, by the power to which it belongs, - the 
genera 1 govern men t. I 

If, then, the state court has not jurisdiction, a question 
arises, whether that fact should not have been shown, by a 
plea or suggestion, at an earlier stage of the cause. By no 
means; it may be shown at any time in cases of this descrip
tion. In Pennsylvania, in the case of a foreign consul (JIml
hart v. Soderstrom,) the point was expressly decided, that 
whenever the defect of jnrisdiction is suggested, the court will 

1 "Thus, after the lapse of three years - after the executive of the state of 
New York had referred the outrage to the charge and jurisdiction :)f the federal 
authorities- after the jurisdiction had been undertal,.n and negotiations entered 
upon, and while these neg'Qtiations were pending between the two governments, 
the state of New York has attempted to assume jurisdiction over the controver. 
sy, and to take the justice of tlte nation into her own hands." .1Ir. ErcrcU's 
Speech. "For the acts of states," he adds, " as well as individuals, both beinu 
constituents of the national government, so far forth as they are in violation of' 
the la,o of nations, and affect other nations, the Fnited States are rpsponsihle. 
14 Peters's Rrporls of till' ~upreme Cul1!t of the United :O;t"k,. ;';73." 
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quash the proceedings; it is not necessary that it should be 
by plea before general imparlance.' 

Following out the mere matter of legal procedure, we should 
say, the Supreme Co lift of :\'"ew York ought, according to 
their own practice, to have turned over the prisoner to the 
officers of the United States. In that court, the practice is 
thus stated by "'oodworth, J., in the case of Exparte ' .... 'mith 
- " Detaining a prisoner by state anthority, in order that he 
may be delivered over for proseclltion to the United States, is 
by no means an unusual exercise of power. This court has 
repeatedly sanctioned such a proceeding, and in one case, very 
lately."· This was also a proceeding on habeas co/pus. 

In reviewing our remarks upon this case, so vital to the 
safety of our country and to its replltation for justice with 
other nations, we perceive that we have uuintentionally omit
ted some views which ought not to he wholly on~rlooked. 

On the last poiut which we have cO:lsidered, the point of 
jnrisdiction, the learned judge observes, " In no view can the 
evidence for the proseclltion or the defence be here examined 
independently of the quC'stion of the jurisdiction; and I enter
tain no doubt, that whenever an indictment for a ll1urdrr com
mitted within our territory is found, and the accused is arrest
ed, these circull1stancl'~ give complete jnrisdiction." 

Do the COllrt mean to say, that if a foreign ambassador, or 
a foreign consul, should be indicted for murder in the state of 
New York, that the courts of that state would have" com
plete jurisdiction" of the case, notwithstanding the constitu
tion of the United ~tates expressly gives jllfisdiction to the 
federal conrts in all cases affecting those pllhlic functionariesl 
We put one other case, which in principle would st~nd hefore 
the court precisely as that of McLeod dol'S. ~l1ppose a for
eigner was indicted f()f any offence under the state laws, and 
while the indictment was pending he shollld be appointed 
ambassador from his government to the United ~tates; can 
there be any doubt, that this new state of the facts would 
forthwith take the case from the jnrisdiction of the state court, 
and make it a matter exclusively for the national t'0vernment? 
Can there be any doubt, too, that evidence of this new state 

I I Binney'. Reports, ne. , 5 Cow Rep. 2i3. 
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of facts might be heard hy the comt " in a summary man
ner," instead of sending the ambassador to be tried by a state 
jury? 'fhe Hew state of facts in McLeod's case would, we 
apprehend, have the same effect. 

In this connectioll we may add a remark upon the subject 
of submitting the evidence in the present case to a jury, as the 
court seem to consider the proper mode of procedure. What 
is the great fact in controversy, and by which the question of 
jurisdiction would be determined? It is, whether the act for 
which the prisoner stands indicted, was a private act com
mitted by him without or beyond his authority, or was a pub
lic act of hostility - an act of war - done under the orders 
of his own govel'llment. ~ow, in what mode is this to b~ 
proved! Is it a common matter il/pllis, to be proved by wit
nesses, or is it an act of the governllJellt, to Le proved by 
official e\'iJence, by records, of which the COlirt wOllld feel 
bound to take notice? Must the fact of the existence of war 
or pcace, be pro\Ted before a jury by witnesses, or by the acts 
of the govertlment? An astutc special pleader, before a petty 
court of sessions, in such a case, would perhaps say, the ex
istence of 11'ar is illdeed provable by thc act of Congress de
claring it, of which, as a public law, the COLlrt would be 
bound to take notice. If tltis technical notion should suffice, 
then, on the other hand, we would ask, how is the tennina
tion of a war and the existence of peace, to be proved? Here 
the Presid('nt of the United ~tates (with the senate) is author
ized to make peace, by treaty, which he annOLlnces by proc
lamation. Bllt, says the pleader, how do you prove the treaty 
and proclamation of the President? 'Ye answer, just as we 
should prove that a foreign ambassador was accredited to our 
government, or a foreign conslll acknowledged, and a thou
sand other official acts; that is, by official certificates from the 
proper departments of government, with or without the great 
seal of state, as the particlllar case may require, The court, 
in om judgment, would feel as mllch bound to take notice of 
these public acts of the government, and recieve this evidence 
of them, as they would of public statutes, III a summary 
hearillg.' 

, See 4 Wash Cir, C, Rep, 531 ; The l'nitcd States r. Ortega, ~nd 2 Wash. C. 
C, Rep. 20:), Liddel's cas .. ; in both of which, the court held, that the certificate 
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Now, in the present case, what is the evidence that would 
ha ve been produced to the court, to prove the existence of a 
state of hostilities, or "a transaction of a public character," 
planned and executed under the authority of McLeod's own 
government, and which, on principles of international law, 
would exempt him from personal liability as a criminal? 
That evidence would be, the declaration of our own govern
ment, attested by the proper certifying officer to a fact of that 
kind; in this case, we presnme, it would be the secretary of 
state, Mr. Webster; who, in his official instructions to Mr. 
Crittenden, the attorney-general of the Pnited States, informs 
that law officer, that he will be furnished with" authentic 
evidence of the recognition, by the British government, of the 
destruction of the Caroline as an act of public force done by 
national authority." 

Of such evidence as this, we apprehend, the court would 
feel bonnd to take notice. Indeed, some of the authorities 
cited by the learned judge indicate this to be the proper and 
conclusive species of evidence in such cases. In the case of 
Tlte Pelican, before the Court of Appeals, ~ir 'Yilliam Grant 
lays down the rule, that" it always belongs to the government 
of the country to determine in what relation any other coun
try stands towards it; that is a point upon which courts of 
justice cannot decide." I 

The salllc doctrine was held by Lord Ellenborongh in the 
case of Blackburn et at. v. Tholllj,son; where he sa)'s: "I f 
the stn.te recognises any place as not being in the rchttioll lit 
hostility to this country, that is ob/i!;fltory on courts of jus
tice."· He also cites a previolls rase from I C'alllpb.l~~l, de
cided on the sallie principle. The same lparned jlul!7f', on a 
hearing of J]/f(d.-stfl//(' et ((r v. ThompsolI, before the whole 
court of king's bench, expressly agree:l with ~,r Willia1ll 
{<rant in the case of The Fclicf/II, and addrd in emphatic lan
O'naO'e-" when the crn\\'n has deciupc\ llpOI1 the relation of o 0 
peace or war, in which another conntry stands to this, there is 
an end of tlte question." He observes fllrther, yery justly, 

of the Secretary of State was the best evidence that the individuals ill 'l'"'st:oll 

were the Charg" d' Affaires, &c" of foreign nations. 
I I Edw. Adm. Rep" Appendi>. D, p. 4. 
• 3 Campb, Ilep. til. 
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that" it wonld be unsafe for courts of justice to take upon 
them, without that authority, to decide upon those relations." I 

Now we would respectfully ask, what fact in the case of 
McLeod required the intervention of a jury before the state 
court? His defence, in tmth, was more matter of law than 
of fact j that is, whether the act of l\IcLeod was authorized. 
Snppose the case had been submitted to a jury before a court 
of competent jnrisdiction, and, the fact made to appear, that 
the act complained of on the part of the prisoner was, as our 
own government acknowledge, a hostile act performed under 
the authority of the British government. The court would, 
as we understand the public la w of all christendom, be obliged 
to instrnct the jury, that the crime charged had not been com
mitted, and that they must acquit the prisoner. And ifbonnd 
so to instl'llct a jury on the trial, why shonld they not dis
charge upon the like evidence, in a summary hearing, under 
their habeas corplls act? 2 

I 15 East's Rep. tit. 
2 l\Ir. Everett, in his speech above cited, with much force thus puts the actual 

posture of the case: 
" The case, as now settled by the correspondence between the two govern

ments, and in which vOlh fire agreed, is this-
"The destruction of the Caroline with all its incidents was an act of public 

force, planned and executed by hel Majesty's colonial authorities of Upper Cana
da; as such, avowed to the governmeut of the C nited States by those authori
ties and by her l\Iajl's'Y's goverument; and for which, as thus avowed, the gov
ernment of the United States have formally demanded redress of her Majesty's 
government. That the demand is yet the subject of negotiation between the 
two governments 

"McLeod, a British suhject, a private in her Maj,'sly's forces, having been en
gaged in that tansaction, has been arrested and indicted for the alleged murder 
of Durfee, killed in the attack on the Caroline, within the limits of the stale of 
New York, and is now imprisoned and held for trial oclUf(' the judicial tribunals 
of that state. Her l\Iajesty's government has formally demanded his release. 
And il is agreed hy tlte 111'0 go"rrnments, that h" is not, by the Jaws of nations 
and the general usage of civilized slates, personally responsible in the judicial 
tribunals of the state of ;-.;, . .,. York f,'r his alleged participation in the auack on 
the Carolinl', and ought to ve discharged from his imprisonml'nt by due course of 
law. 

" Such is the case mad" by the tWI) governments, and conclusively proved by 
Ihe records of the Dep"rtment of Stlltr." 

Mr. Everett then, after stating that the Supreme Court of ]\;"W York had de
cided that McLeod ought not to be discharged on the habeas corpus, adds
"This decision is in direct conflict with tbe law of nations, as settled in tile case 
made by the two governments . .... The question before the court was a question of 
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Now, as to the mere technical mode of discharge, whether 
on habeas corpus, or otherwise, even in Englaud, we may 
here cite the language of the Secretary of ~tate, Mr. Webster, 
in his masterly letter to the British minister, which we had 
intended to notice in another part of our remarks: "If," says 
that great lawyer and statesman, "an indictment, like that 
which has been found against Alexander McLeod, and under 
circumstances like those which belong to his case, were pend
ing against an individual in vne of the courts of England, 
there is no doubt that the law officer of the crown might enter 
a nolle prosequi - or, that the prisoner might cause himself to 
be brought lip on habeas corpus, and discharged, if his ground 
of discharge should be adjudged sufficient - or, that he might 
prove the same facts and insist on the same defence or ex
emption on his trial." I Of these three modes of discharging 
the prisoner, the first would be at the election of the govern
ment, and the two last at the election of the prisoner: and 
Mr. Webster suggests no difficulty in the way of discharging 
him on habeas corpus even before an English court. 

In respect to the question of jurisdiction, we ought not to 
omit remarking, that the government of the United fo:tates, 
through their Secretary of State, have- doubtless from mo
tives of delicacy towards an important member of the Cnion, 
or for other reasons of weight - avoided denying that the 
state court had jurisdiction of the case, and have been equally 
reserved as to claiming jurisdiction of it for the federal courts. 
The secretary merely observes, in his letter to :\Ir. l<'ox, that 
the rights of McLeod, "whatever they may be, are no less 
safe, it is to be presumed, than if he were holden to answer in 
one of the courts of this government i" and he assures l\Ir. 
Fox, that the New York court" may be safely relied upon for 
the just and impartial administration of the law in this as well 
as in other cases." Notwithstanding this cautious language 

jurisdiction solely. Have the judicial tribunals of New York, after the case 
made by the United States and Great Britain, jurisdiction to try, condemn, and 
execute McLeod for the offence charged? There was no question in pais - no 
fact to be ascertained by a jury. The whole case was made and conclusively 
proved by the records of the Department of State. The question was to be de
cided on that reco~d alone." 

I Mr. Webster's Letter to Mr. Fox, of April 24, Hl41. 

6 
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here used to a foreign minister, however, the secretary in his 
instr-uctions to J\Ir. Crittenden, Attorney General of the United 
States, has, with some emphasis, positively directed, that, in 
case the prisoner's defence should be overruled by the state 
court, "the proper steps be taken, immediately, for removing 
the cause by writ of error to the Supreme Court of the United 
States." I 

I Upon rrcurring to the diplomatic correspondence between the American 
government and the British lIlinister, it will be perceived, that Mr. Webster was 
embarrassed by the ground which had been taken in regard to the state of New 
York, by his predecf'ssor in office. The government had been in some meas
ure conllnitt.,d on this point by Mr. Secr('tary Forsyth, who, in his letter to \\Ir. 
Fox, of Decem"er 2tith, 11040, says: "The offence with which McLeod is 
chargt·d, \\'as committed within the territory, and against the laws and citizens 
of the stak of ;-.; ew \' ark, and i. one, thllt cOllies clearly within the competency 
of hel' tribunals. It does not, therefore, present an occasion where, under the 
cOlistitution and laws of the Union, the interposition called for would be proper, 
or for whl~h a warrant can he found in the powers with which the federal eucu
lil'l; is invested." In the embarrassing position in which the government was 
thus placed, what could the present administration do? A government cannot 
well acknowledge to a foreign nation, that it has been in the wrong in regard to 
the construction of its own powers and dnties, upon any change of political 
parties in its administration. Every reader will recollect, in our diplomatic his
tory, the .,..n,:ltion which was produced in the country on a memorable occasion, 
while Ex-President "nn Buren was minister in England. 

Mr. Web,tlr, thpn, was obliged to use all possible skill in avoiding a direct 
clashlOg of opinion between the lale and present administrations upon this point. 
When Mr. Fox, theretore, on the 12th of March, 1''''~1, communicated the fact, 
that t he destruction of the Caroline was lin act of public force by the British au
thorili, s, ~I ,'. W"bst .. r replied, that" this communication being formally made to 
the government of the United States, by Mr. Fox's note, the case assumes a de
cid,,[ a~pect" He does not and could not say, that the posture of tile case had 
bl'en so essentially and substantially changed, that the American government 
could now change the ground taken by Mr. Forsyth only two or three months 
before, and directly deny the jurisdiction of the state of New York, which that 
gentleman had expressly admitted. 

Now, in point of fact, l\Jr. Fox, so long ago as the Gth February, 1838, (just 
after the Caroline was destroyed) had avowed to our government, though not 
by the express authority of his own, that the act complained of by us was au
tllOrizcd by the provincial government of Canada i and he, as the representative 
of the British government, sanctioned it. The subject was accordingly then 
transferred to Mr. Stevenson, the ;\merican minister in London; who, on the 
22d of \\Iay, 12:\8, on the part of the United States, demanded redress for the out
rage committed on the nation by the constitllted allthorities of Upper Canada. 
The negotiation remained unfinished from that time till the 12th of November 
1840, when McLeod was arrested; the State of New York then claimed ju
risdiction of this affair - an affair, which that state herself had originally treated 
as a nati.owll one; and on which her governor (Seward) had, in his message to 
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Now, however expedient it might be, under the existing em
barrassments, and in a case involving" state rights" (which 
has too often been but another name for state pride), that tbe 
officers of the general government should exercise the greatest 
delicacy towards a powerful and influential state, command
ing forty or more votes in the political q uestiolls of the COllll

try, yet we - as private citizens, unfettered by the l'espoll5i
bilities of public office, and Hot so circnmstanced as to feel the 
influence of the" r:icillln a.rdor },rurajIlUf:lltiulIl, " or the" ,.11[

ius instantis tyranni" - may be allowed to treat this sllhjcct 
as disconnected from all those political or other considerations, 
which might affect the decision of great public questions at 
certain junctures; we may treat it, on slnct principiL', a;; a 
pure question of rigltt, between all individual state, on the 
one side, and the whole nation on the other. 

the state legislature, of January 2, 183,:', emphatically, and justly, remarked
"The general government is entrusted with the maintenance of our fureign rr
lations, and will nndoubtedly t1ke the necessary st('ps and redr('s" the wrong and 
sustain the honor of the country." 

Such was the character of the act in qUl'!'tillll, according to the original VjPWH 

of the state of ;-';ew York itself. The same I'It"WS Wele then ent('rlain{'d also by 
President Van Buren (himself a citizen of tloat state) as expressed in I,i. mes
sage to Congress, of January 8, ]~a-:t; and he accordingly informs CIIII'~rl ~-:, tliat 
measures have been takcn by the general goverument " preparatory to a demand 
for reparation." 

Yet under these circumstances, the state of New York has changed Ler 
ground, and claims jurisdiction of this case, as a violation of' her municipallalVs ~ 

And why? From the nwrl' accidental circumstance, as it would Acem, Ihat she 
has taken within her territory an humble, pri"ate individual, who. as one of a 
military corps, was ordered by his own government t" capturc and destroy Ihe 
Caroline. 

If this W<'fl' not to be discussed as a pure question of international law, we 
lnight appeal to the dignity and magnanilHity and (,()ll~ist"lJcy of a great statt', 
when thus about to exercise its highest power upon the humble and Insignificant 
instrument of a foreign government, whose act that government itself has adopted. 
If the statl' of N,'w York is r('solved toa""I1,,'· its own wr.Hl:':". instead of appeal
jng to its constitutional protector, the l;nlkd ~t;!tt':-- gflYt'rnUIt'Ti1., would it not lH~ 
more worthy of a sovereign state to avenge itself upon the nation that has 
violated its rights, than upon one humble instrument,of that nation! What 
has this single individual done to call dOIVn tIl(' vengeance of Ihree millions of 
people? As a soldier, he has obeyed thc call of his cOllntry; he has taken up 
arms in her defence, and refused to deFert his colors' Who is Ihe man among 
the brave citizf'lIs of the Empire Stat(', that would consent to doom a soldip, I" 
an ignolllinious d,'ath for this conduct? \\'hal Am<'rican is then-, thaI \\"o"ld 
not conrlemn him, if he had ba.ely deserted the cause of h,; country' 
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Considering it, then, in this point of view, we do not see 
that the puhlic officers, who administer the government, could 
vroperly relinquish to any individual state, which should be 
unreasonable enough to require it, the exercise of those rights 
which belong to the states jointly, in their collective capacity 
- in other words, to the nation. And it seems to be as much 
the duty of the Executive of the Union, to assure the nation, 
that he will neither make nor permit any arrangement or pro
ceedings, "the effect of which might be to compromit, in the 
least degree, the rights, dignity or honor" of the United 
Slates, as it was of the governor of New York, to give such 
assurances to his constituents in respect to the rights, dignity 
and honor of his state.' The six-and-twenty states, as a na
tion, have their rights, as well as each particular state of the 
confederacy.' 

The eminent men, who are called to fill the high offices of 
the nation, are placed there in order to guard ollr national 
rights, as well as to discharge national dutip.s; and the delib
erate abandonment of the one would be no less a violation of 
their trust, than the culpable neglect of the other. If the na
tion, by its general government, cannot be permitted to exer
cise its legitimate rights in all cases, but especially in respect 
to its foreign relations, we shall be once more enveloped in 
the mists of " nullification," which, we had hoped, were long 
ago dispelled by the light of that giant intellect of the north, 
whose piercing rays shot throllgh that Egyptian darkness to 
the utmost verge of our horizon. The more powerful the 
state, too, the greater should be its forbearance and magna
nimity; as, in proportion to its power, is the danger of its 
causing a dissolution of the Union. 

J\'otwithstalldiug, therefore, the acquiescence of the cl'!Jcral 
government, that the trial of McLeod should go on ill 'a state 

• !\Iessage of Governor Seward to the New York Assen,hly. 
2 Mr. Everett, in his speech, quotes from the official lI.ess''''e of Gavprnor 

Seward, of January 2, ]83.';, as follows: -" The tE'rrit,'f\' otthis stale has 
been invaded and some of our citizens murdered by an ar:J~('d (; 'r~(' f"", Ihp 
province of Upppr Canada. The general government is ('ntrus't·.] with the main
t('nance of our foreign relations, and will undoubtedly t ,lte the n"C(,3sary stpps to 
redre"s th .. wrong and sustain the honor of the country." Th" Prt'Sldl'nt of til(> 
t niled States also, in his message imputes it tf) tllP troo/,s of tlte l'rorincc, and de
n'1minRt.ps it n H hostile ;n1'!o.o?1on )' 
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court, we feel constrained to adhere to our original opinion, 
(expressed long before the government had intimated its own 
views to the public,) that the New York court had no longer 
jurisdiction of the case, after the hostile act of the prisoner 
was adopted by his government. Upon strict technical grounds, 
then, it might have been argued, that they ought to dismiss 
the cause for defect of jurisdiction. If, however, they felt any 
reluctance at assuming that responsibility, then, we think, 
they ought (as we have seen they have practised) to have 
acted no farther than to turn it over to the competent Cnited 
States' authorities, where the whole matter would be under 
the control of the general government, on whom the responsi
bility ought to rest, and who, we doubt not, would firmly 
have discharged the high duty thus incumbent on them. 

But our limits admonish us to bring these remarks to a close. 
The incalculable importance of this great case, as it regards 
the vital question of peace or war-to say nothing of our ju
ridical reputation ahroad - has dra wn us into a longer dis
cussion than we had anticipated. But the subject swells uu
der our contemplation, the more time we have to mark its 
bearings upon the present prosperity and the future fate of our 
beloved country. In truth, no single question has arisen since 
the establishment of the federal government, which has ap
peared to us to be fraught with more dangers, if it should, in 
the final resort, be erroneously decidC'd upon a misapplication 
of the principles of international law, amI in a fornm, \vhich, 
in our opinion, is not recognised by that law, nor by our own 
constitution, as competent. 

In discussing this subject, we have endeavor~d to divest the 
case of all considerations purely political or temporary, and to 
treat it, strictly, as a judicial question, to bc decided by ajudicilll 
trihunal- not upon flexi ble principles of time-serving expe
diency, nor the fleeting emotions of a fervid and high-toned 
patriotism, whose very ardor and purity expose it only the more 
to be misdirectt>d by the arts of designing men - but as a 
question to be seulell by those eternal principles of justice, by 
which alone onr happy republic can hope to sustain itself; 
that rIgorous justice, of which OIle of the wisest men and 
purest patriots of anothcr great republic -long since extill-
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gllished from among the free nations of the earth - says with 
equal truth and force -" }ton modojalsurn illud esse, sine in
juria 1I0n posse, sed hoc verissirnurn esse, sine SUMMA JUSTITIA 

rC11Ipublicarn geri nullo rnodo posse." 1 

I Cic. de Republir.a, lib. ii. 44. Edit. Maii. 
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