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2 INTRODUCTION TO THE
1,— Introduction.

Tue Heathen goddess of wisdom, Minerva, is fabled to have sprung frc?mt the head
of Jupiter, perfect in form, mature in strength, and armed a.t every p01.n . ,

It is otherwise with Science. The commencement of its a}uthentlc history is
doubtful ; its early progress, if at all perceptible, was necess.arlly slow. B};) ang
by, however, the darkness begins to clear away, and the minds 'of men &0 ered
by time and experience, awakened from the entranced dreams of lmagmau?n an
human intellect, begins to study the phemonena of nature, .and to examine the
physical and moral constitution of the world ; and the soul, in amazement, con-
templates the works of the Creator. .

By the accidental discovery of a new truth, some anecient error is dislodged, and
the way is prepared for future advances ; each succeeding generation makes some
addition to the stock of knowledge bequeathed by its predecessors; h).fpotheses
are invented, which, though baseless and visionary, ultimately, from the influence
of natural or accidental causes, reach a state of comparative maturity and per-
fection.

Thus at the inspection of a geographical chart of the ancient world, Christ?pher
Columbus preconceived the existence of another continent, and guided by his ge‘-
nius, found it, and presented the Queen of Spain with a new world, a magni-
ficent reward for her protection.

Following his steps, Cabot discovered the lsland of Newfoundland, and Vera-
zani explored more than five hundred leagues of the American coast.

The genius of Italy, which for ages seemed to have slumbered under ruins,
awole and astonished mankind. Three Italians had put Europe in possession of
a multitude of unknown empires.

Less than three centuries after, a Scotchman inscribed on a rock, bordering the
North Pacific Ocean,  Alexander M‘Kenzie, from Canada, by land, 22d July,
1793.”(1)

In June, 1831, a British sailor planted the banners of Britain on the north
magnetic pole.(2) And an English merchant is now preparing to travel through
the American continent, by land, and to cross to Russia, on foot.(3)

I1.—Of America.

This division of the globe, larger than any of the others, is ten thousand miles
in length, and two thousand in breadth.

It is distinguished by the loftiness of its mountains, the majesty of its rivers, the
magnitude of its lakes, and the beauty of its plains.

1II,—TIts Mountains.

Two great oceans, the Atlantic and the Pacific, separate it from Europe and
from Asia. The Andes, which present an elevation of 15,000 feet, and the

(1) Sce M‘Kenzie’s Journal of a Voyage through the Continent of America, in the years 1789
t01793. Londen edition, 1801.
(2) Captain Ross.

(3) Sir George Bimpson, Governor of the Hudson’s Bay Territory.
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Rocky Mountains, the largest and lofiiest, form the grand American chain of
mountaing, which run along the whole length from Cape Horn to the shores of the
Northern Ocean.

In the east are the Alleghany or Apalacian, which extend nine hundred mile8
in length, from the mouth of the Saint Lawrence to the confines of Georgia, and
rise three thousand feet above the level of the sea.

IV.—1Its Rivers.

On this great area are formed the rivers of America, in the nerthern hemisphere.
The noblest is the Saint Lawrence, which opens from Lake Superior, and flowing
successively through Lakes Huron, Erie, and Ontario into the Atlantic, after a
course of two thousand miles, and is navigable for ships of the line, four hundred
miles [rom the sea.

The Mississippi and Missouri, which take their source in the Rocky and Al:
leghany Mountains, join together after a course of three thousand miles, and falls
into the Gulf of Mexico—the only outlet to the ocean for all the western provinces
of the United States—after having watered a valley of twelve to fifteen hundred
miles,~—one of the richest upon the face of the earth. South America has its
Amazon, more than equal to the Saint Lawrence in length, but not in majesty.

V.—Its Lakes.

Of its lakes, the Saperior presents a surface of 61,341 square miles; the Huron,
39,240 ; the Erie, 14,553 ; and the Ontario, 10,089.(1)

VI.—TIts Plains.

From the highest summit of the Rocky Mountains, two or three hundred miles
from the western shores of the Northern Ucean, they descend towards the east
into a plain of fifteen hundred miles in extent before it reaches the Atlantic.

Between the Alleghany Mountains on the west, and the Atlantic on the east, is
a plain two hundred miles in breadth, comprising all the old and maritime States,
«onthe Atlantic from New England to the Carolinas.

VIIL.—Discovery by Modern Europeans.

On the 11th of October, 1492, Christopher Columbus, employed by Spain,
landed on the Island of Bahama,—the first footing which modern Europeans ob-
tained in this portion of the globe,—to which Americus Vespucius gave his name,
having discovered part of the continent south of the Equator 0th of May, 1497,

In June, same year, Jean Cabot, in the employ of England, took possessien of
the Island of Newfoundland, in the Gulf of Saint Lawrence.

In 1548, an Act of the English Parliament was passed to protect the English:
Fisheries on the Banks of Newfoundland, and in 1583 8ir Humphrey Gilbert, by

(1) The Superior is 381 miles in length by I61 miles in breadth.
The Huron is 218 * by 180 ¢
The Eric is 231 « by 63 “
The Ontaria is 171 o by W «
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virtue of a commission of Queen Elizabeth, took formal pessession of the island,
and of two hundred leagues every way around it. .

At the same time, Jean Verazani, engaged by Francis L. King of France, ex-
plored more than six hundred leagues of the Americ?n coast.

Jacques Cartier, his successor, ascended t.he Saint Lawrence :as far as Oche-
laga, now Montreal 5 solemnly took possession of the country in the name of
Francis, by planting a cross on the shore of River Jacques Carller,' then l.{wer
Sainte Croix, and inscribing on the arms of it, « Iciregne Frangoisle Roi des
Frangois.

VIIT.—dttempt at Colonization.

In 1510, Mr. de Roberval obtained the Vice Royalty of Canada; he engaged
his brother, whom Francis called the Gendarme d’Annibal, on account of his
bravery with a number of T'rench {amilies to colonize it. They were all wrecked,
and with them perished all the hopes of forming a permanent establishment in
America ; none presumed to ilatter themselves with the belief of being more able,
or to indulge the hope of being more fortunate than these two brave men.

The troubles which soon after followed, and for fifty years prevailed in France,
prevented Government from turning its thoughts abroad ; but the genius of Henry
1V. having put an end to the civil dissentions which had disturbed that country
half a ceutury, the project of colonizing Canada was resumed with warmth.

Marquis de la Roche embarked in 1598 to try his chance : his expedition had
a disastrous end.

Mr. Chauvin followed up his enterprise, and succeeded to his misforiunes.

At last Commandant de Caltte,in 1603, was intrusted with the undertaking, and
gave the direction of itto Samuel de Champlain, whose name brings to the recol-
lection of the colonists the founder of Quebec and the father of the French Co-
lonies in America, and to the mind of the natives, that of an evil spirit, whose
genius of devastation is still raging amongst them, and who seems determined not
to abandon their country until he shall have completed the destruction of their
empires and extirpated their races from the face of the earth.(1)

(1) The fate of the red inhabitants of America,—the real proprietors of its soil,——is, without
any exception, the most sinful story recorded in the history of the human race; ond when one
reflects upon the anguish they have suffered from our hands, and the crueliies and injustice they
have endured, the mind, accustomed to its own vices, is lost in utter astonishment at finding that
in the red man’s heuart there exists no sentiment of animosity against us——no feeling of rev:nwe;
on the contrary, that our appearance at the humble portal of his wizwam is to this hour a sub;ect
of unusual jov. 1f the white man be lost in the forest, his ery of distress will call the most eager

hunter from hus zme; 2nd among the tribe, there is not only pleasure but pride in contending
with each other who shall be the first to render «-sistance and {ood. °
‘ So lonz as we suere obiaining posses<ion of their country by open violence, the fatal result of
the uregual conte-L was but too exsily understood; but now that we have’succeeded in exter-
minating tieir rae.: from vast resions of land, where nothing in the present day remains of the
poor Indian l‘)ut the unnoticed bones of his ancestors, it sr:emsninexplicable how it should happen
that even wiere the race barely lingers in existence, it should still continue to wither, droop’
and vanish before us like grassin the progress of the forest in flames. ¢ The red men 3 latel’
exclaiimed a celebrated Miami Cacique, * are melling like snow before.the sun !”? ’ d

Whenever and whersver the two races come into contact with each other, it is sure to prove
fatal te the red man. However bravely for a shart G i :
Y r bravely for a short lime he may resist our bayonets and our fire~
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1X.—Beginning of Mr. dz Champlain.—JAn Indian Engagement.

The Hurons and their allies, the Algonquins, were at war with the Iroquois.
LTr. de Champlain joined the former, and together formed the project to take the
Troquois by surprise in some of their villages.(1)

Whilst on their march, the allies were every day enquiring of the French
Commandant if he had not in his dreams seen xome of the Iroquois? The
French officer repeatedly answered in the negative, which answer apparenily
made them uneasy. At last, whether the Commandant had Jdreamed or not, he
told them that during his sleep he saw Iroquois drowning thewsclves in the lake,
but that he placed no reliance on this dream.

The Indians thought differently, and from that moment they were confident that
victory was in their favour.

Contrary to the expectation of the allies, the Troquois were on the alert, and
prepared to meet them. They met on Lake St. Sacrement, (now Lake George,)
about ten o’clock in the evening,

The Indians fight on water only when they cannot help it ; but in this rencontre
they were near the shore, and immediately landed. Their respective entrench-
ments were soon made. Then the allies senta parlemenicire or Curlel to the
Iroquois, leaving to them the option to fight immediately or to wait till the next
day. The Iroquois answered that the night was too dars—that they would not
see one another—that it was better to wait for daylicht.  This being wettled, both
armies wenl to rest and slept in their respective camps as if' they had been in
peace.

At daybreak next morning, Champlain placed some of his Frenchmen and a few
Indians in the woods, with the view of outflanking the enemy. Then the Hurons
and Algonquins left their entrenchments, and ran two hundred paces towards the
Troquois and halted, leaving a space in the centre of their line, where de Cham-
plain, who came to lead them, placed himself with his men,

The appearance of these strangers, their heavy bearded fuces, the form of their
arms,—all was new to the Iroquois and surprised them ; but when they heard the
terrifying explosion of gunpowder,—when they heard for the first time the report

arms, sooner or later he is called upon by death to submit to his decree; if we streteh forth the
hand of [riendship, the liquid fire it offers him to drink, proves sti!l inore destructive than our
wrath; and lastly, il we altempt o christianize the Indians, and for that sacred purpose con-
gregale them in villages of substantial log-houses, lovely and beautiful as such a theory appears,
it is an undeniable fact, 1o which unhesitatingly I add my humble testimany, that as soon as their
hunting season commences, the men, (from warm clothes and warm housing having lost there
hardihood.) perish-—or rather rot, in numbers, by consumption ; while, as regards their women,
it is impossible for any accurate observer to relrain from remarking, that civilization, in
spite of the pure, honest, and unremitting zeal of our missionaries, by some accursed
process, has blanched their babies® faces. In short, our philanthropy, like our friendship, has
failed in its prolessions; producing deaths by consumplion, it has more than decimated its fol-
lowers ; and under pretence of cradicating from ihe female heart the errors of a pagan’s creed,
has implanted in their stead the germs of Christians’ guilt.

What is the reason of all this? \Why the simple virtues of the red aborigines of America
should, under all circumstances, fade befoe the vices and cruelty of the Old World, is a problem
which no one among us is competent to solve; the dispensation is as myslerious as its object is
inscrutible.—[Despateh of Sir F. B. Head to Lord Glenelg, 20th November, 1836--No. 32.]

(1) Itis Mr. de Champlain himself who relates the fact.
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and saw that at such a great distance two oftheit chiefs

had fallen dead, a third mortally wounded,—at a second volley they took flight.
for the first time that the dreaded Iroquois fled before the enemy.(1) The
this nation will show the results of that fatal
fter they had a great weight in the affairs of the
omatic skill and warlike dispositions,

6

of the French blunderbusses,

Tt was :
subjoined biographical notice of
blow ; although for many years atter the:
country, and were respected for their dip! wal | :
hoth b'y’ the French and English Generals, who courted their friendship and their

alliance, but they were doomed to fall.

X.—By what Nations America was possessed at the time of the Discovery.

At the time the Europeans discovered America, the continent was divided

amongst the following nations :—

The Esquimaux possessed the country from the 52d degree of mnorth latitude to
the 60th, between Hudson’s Bay and the Strait of Belisle.

The Souriquois, now called Micmacs, and the Abenakis,—Acadia.

The Killistinons, Tetes de Boule, Assenibouals, and Sioux,—all the north of
Canada.

The country of the Yendals, now called Hurons, had for its boundaries, Lake
Eriz to the south, Lake Huron to the west, and Lake Ontario to the east, including
the adjoining forests towards the southwest.

The Iroquois, the Outacuas, and Algonquins were the masters of the south of
Canada, bordering on Lakes Michigan, Huron, Erie, and the Saint Lawrence. The
Illinois and Natchez were in possession of hoth sides of the Mississippi.

The Virginians, Floridians, Wolves, and Mahingans, of the territories bordering
on the country, which soon after formed the English possessions.

The Caraibes were the sovereigns of the Antilles.

The Tapuyes, Galibis, Brazilians, and the nations of Paraguay, occupied the
shores of South America on the side of the North Sea.

A multitude of nations covered the interior.  Seventy languages were spoker
on the borders of the Amazon only.(2)

XL.—By what Nations possessed at this period.

The first invaders of these countries were not long in possession of what they
called their conquests. It soon passed into other foreign hands. It is now dis.
tinguished by two divisions, North and South America. The North is divided as
follows :—

The people of the United States of America have the largest share—of which

(1) See Charlevoix, year 1609, vol. 1, liv. 3.
(2) See Lafitau, Moours des Sauvages compards aux Moeurs des Anciens Peuples:
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Vermont is in possession of . . 10,212 square miles
New Hampshire, . . . . . 9,491 “
Massachusetts, . . . . . 7,500 “

Maine, . . . . . . 32,628 “
Rhode Island, . . . . . 1,508 6

Connecticut, . . . . . 4,764 “«
New York, . . . . . 46,085 “
New Jersey, . . . . 8,320 6
Pennsylvania, . . . . . 44,000 “
Ohio, .« .+« . . 397198 «
Indianna, . . . . . 37,000 «
Delaware, . . . . . 2,120 i

Maryland, . . . . . . 13,950 “
Virginia, . . . . 64,000 i
Kentucky, . . . . . . 42,000 «
North Carolina, . . . . . 48,000

South Carolina, . . . . . 28,000 «

Tennessee, . . . . 40,000 «
Georgia, . . . 62,000 ‘e
Mississippi, . . . 45,000 “«
Louisiana, . . . 48,220 “
Illinots, . . . . . . 52,000 “
Besides The Alabama Territory, . . . 46,000 «
Michigan, . . . . . . 30,000 “
Northwestern, . . . 147,000 «
Missouri, . . . 1,500,000 ¢
Columbia District, . . . 100 “

Great Britain has two Provinces: Upper Canada and Lower Canada, to which
are annexed New Britain, the Island of Cape Breton, New Brunswick, Nova
Scotia, (formerly Acadia,) St. John’s Island, and the Island of Newfoundland. The
territory of the Killistinons, Tetes de Boule, Assinibouals, and Sioux, is still in their
possession, but ruled by a chartered Company of British mercantile adventurers,
under the sovereignty of Great Britain, styled the Honourable the Hudson’s
Bay Company, which is in possession of the exclusive right of commerce of that
part of what is called British North America, of which the lakes and rivers
empty their watersin James and Hudson’s Bay. The viceroyalty of New Spain
has fifteen provinces.

And South America has the independant State of Columbia, including the new
kingdom of Grenada, and the Caracas, Quito, Peru, Buenos Ayres, and Chili.

The Dutch, French, and Portuguese partly occupy the territory of Guiana, and
also Brazil, now an independent state.

XII. By whom and in what manner was America peopled?

Ancient historians have made mention of many nations who had occupied por-
tionsof the then known world which were no more to be found ; this gave rise to
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the general helief that they hud become extinet.  The discoveries made in the
Fastern and Western Hemispheres, have reproduced the greater part of these na-
tions. The difficulty at present is to trace their origin. - '

The most universaiy received and the most popular op.imon derives all the
American nations from the northern parts of Asia; a comparison of the manners
and customs of the American savages with those of the people of Thrace and
Scythia, proves that America was peopled from the most eastern paﬁs of T‘artary.

liny asserts that a great number of Scythians withdrew from Asia tothis con-
tinent, .ﬂying from the tribes of Scvthians Antropophagis.(1)

XIIL.— Seythian Customs, Mosaic Laws, Doclrines of Confuctus and Zoroasler
Jound in America.

The Hurons and Troguois are in pessession of Seythian and other Asiatic cus-
toms ; the scalping, torturing, and eafing their prisoners, the construction of their
canoes, their implements of war, their mode of warfare, marching in Indian fyles,
their treatment of the infirm, &c., were all Seythian customs ; and their being in
possession of the Mosaic Jaw of intermarriage and of a custom sanctioned by the
laws of the Hebrews, and which no other code containg, which is—Thatif a
man die without leavirg any children, Lis brother is obliged to fake the widow, so
that the name and house of his brethren should not be extinguished. If he declines
taking her be is subject to veceive all the affronts she will be pleased to inflict upon
him. The Indians give the same reasons for this act as are contained in the 23d
chapter of Deuteronomy. And their observance of the doctrines of Confucius
and of Zoroaster, particularly their worship of the sun and the fire, will make it
appear that they are descendants of tribes already amalgamated, particularly of
Israelites and Scythians, the latter being the most ancient name of the nations
called Tartars,(2) with whom it is probable that some of the ten lost tribes of
Tsraeliles, mixed as they were carried away by Salmanazar to Assyria, they may
have entered into the Euphrates by the narrow passes or heads of that river, which
runs {from the north into the Persian Gulf.

This is in accordance with the opinion of Grotius, who maintained that North
America was peopled by Scythians and Tartars.(3)

Diodorus Siculus has written that the Phenicians had navigated the Atlantic
very far, and that by storms some of their fleets had been driven on a large island
to the westward of Lybia.

Dehorn, upon the authority of Josephus, speaks of a transmigration of Pheeni-
cians in what is now called America on a Tyrian Fleet in the employ of Solo-

mou, and that the embarkation was made at Asion Gaber, a port of the Mediter-
ranean.(4)

(1) Plin. 1ib. 7, ch. 2.

_(Z) The appellation of Tarlaz was not kn
lime supposed 10 be a new race of Barbarian:
(3) Grotius de origine Gentium Americ.

(4) See Charlevoix, Vol. 3.

own 1ill the year 1227. The Tartars were at that
s,=Morse.
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XIV.—Of the Esquimaux.

The nation of the Esquimaux has particular customs, which are so different
from those of the other American tribes, that we cannot be mistaken in supposing
ther to be of a dilferent origin. They are tall, well made, and of a fairer com-
plexion than the other Indians. They dress their beard und hair, which are
generally black ; but many have them of a light colour and some red and curled
as the northern European people have them. Like other Indians, they have a
religious respect for the fire.

It has been supposed that this nation had been formed from the wreck of some
Basque vessels ; but it seems that their origin dates from a more remote period.

“I believe them,” says Lafitau, “ to have come from the British Isles, or from
the Orcades or Orkney Islands.”

Itis possible that they are descendants from Cambrians: the following narra-
tive may not be so frivolous as it has been by some supposed to be :—-

About the end of the twellth century, Madoe, Prince of Wales, dissatisfied
with the situation of affairs at home, on account of the disputes his brother had
for the Crown of Owen Groynwalk, their father, left his country in guest of some
new place to seltle.  Towards the west he discovered a fertile country, where he
left a colony and returned home ; there, he persuaded many of his countrymen to
join him, and again put to sea with ten ships, and was never more heard of.(1)

The facility with which the Esquimaux converse with people of Gaellic des-
cent, is a strong proof that they are of the rame origin.

XV.—S8igns of Christianity found in Imerica—Madoc’s expediiion—Robert-
son’s opinion.

Robertson, in his history of America, mentions the expedition of Madoc and
the assertion of Powls, but doubts the reality of that expedition ; his principal
reason for doubting is, that according to him, no signs of Christtanity had been
found in America at the time of its discovery.(2) But anthors of respectability
bear testimony that signs of Christianity did exist in America when discovered by
modern Europeans.

When the Spaniards first landed in the Island of Jucatan, they found crosses
upon the graves of the dead, and the natives informed them that a man of great
beauty, wearing a long beard, had passed through their country and had left them
that sign, so that they might remember him, adding that a man more brilliant thay
the sun had been put to death upon a similar cross.(3)

In the Island of Accuzamel, or Gozumel, there was a small temple, built with
stones, in which a cross of ten hands high was adored by the natives.(4)

The Inca Garcillasso assures us that the kings of Peru had in one of their royal
mansions a cross of jasper, for which they had a great respect.(5)

(1) David Powl’s History of Wales. Lafitau ibid. Vol. I. page 54.
(2) Robertson’s Works, History of America, Edinburgh edition, 1819,
(3) Pierrc Martyr, Ocean. Decad. lib. 4, ch, 1. ) .

(4) Lopes de Gomara, histoire générale des Indes, lib. 3, ch. 2 and 23,

(5) Comment. Real. lib. 2, ch. 3.
B
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A small Tndian nation has been found towards Gaspé, in the Gulf of Saint
Lawrence, on a river named Sainte Croix, which was called Crucientaux or

Cross Bearcrs.(1)

XVI.— Conjectures respecting the origin of lhe Hurons and Irogquots Indians —
Their Language.

Lafitau says that some characteristic customs of the Lycians compared with
those of the Huronsand Iroquois, led him to conjecture that the latter sprung from
the former, and that his opinion was confirmed by writers whose names are of
great authority.(2)

The Lycians made use partly of the laws of the Cretans and partly of those of
the Carians, but they possess this peculiarity : they take their names from their
mothers, and it is in their mother’s family they seek for the nobility of their house
and the genealogy of their ancestors.

If a noble woman marry a commoner, the issue is considered to be noble ; but
il a nobleman marry a commoner, the issue is pleheian,

The Lycians lived by pillage ; they had no written laws, but only customs es-
tablished amongst them ; the women were the masters since their origin. It is all
she same with the Hurons and Iroquois, except that these live by the chase.

The first point of resemblance is in the name, which was given to the Lyciana.
They received that name from Lucus, son of Pandion, who settied amongst the
Termiles, near Sarpedon, and made himself so commendable by his religious and
moral regulations for their government, that they abandoned the name which they
bore for the honour of receiving his, which in the Greek language signifies wolf.

The Hurons and Iroquois are divided into three families, one of which is that
of the wolf, The distinction of these three families is sacred amongst them, and
the wolf family prides itself in bearing the name of the first of mankind, the Lu
cus of the Lycians.

The second point of resemblance consists in the superiority possessed by the
Lycian women over their husbands ; so also it is among the Irogois women. In
the nation so called, the nobility of birth, the geneological descent, the order of
generations, and the continuance of families exist. In them reside all real au-
thority, the country, the fields, and their crops are theirs. They are the soul of the
national councils.  The arbiters of peace and war; the public treasury is under
their care; it is to them that slaves are given ; they form the marriages, the chil-
dren are under their controul, and through them family descent is traced.(3)

XVII.—No information to be had Jfrom the Indians.

No characteristic information can be obtained from the Indians in general,

touching their origin, unless it is faintly traced to the origin of mankind as contained
in the Mosaic History,

(1) Relation de la Gaspesie, ch- 9, v. 10. Lafitag.

toire de 11 Nouvelle France. fbid Vol. I1. page 134, Charlevoix. His-
(2) Herodotus, 1i . . rd aeli .
pag}ei 64?r6).=§]. lus, lib. |, No. 173.  Heraclit. Le Pont.  Nicholas de Damas. Lafitau, Vol. I,

3 L . .
(3) Lafitau Comparaison des Mosurs des Sauvages Americains avee-ceux des anciens peuples.
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“In the beginning,” say the Iroquois, “there were 3ix men ; at that time
there was no land ; the men were driven about upon the waters at the mercy of
the winds. There were no women, and they dreaded lest their race should perish
with them ; when at last they learned that there was a woman in Heaven: a
council was held, when it was resolved that one of them, called Hougooko (the
Wolf) should ascend. This undertaking appeared at first impossible, but the birds
lent their aid, and raised him on their wings to Heaven.”

Wolfl was also informed that the woman was in the habit of going to draw water
from a fountain near a certain tree, under which Wolf waited until the woman
should come as usual ; she came as was expected 5 Wolf went and conversed with
her, and made her a present of bear’s grease, which she ate. A talkative woman,
who receives presents and is curious (says Lafitau) is not long victorious: ours
was weak in Heaven itself.

When the master of Heaven discovered this, in his anger he kicked the woman
down, but in her descent a turtle received her on its back, on which the otter and
other fishes brought some clay from the bottom of the water and formed a small
island, which gradually increased, and at last extended itself into the present globe.

Amongst others the woman had two children who quarrelled together and fought,
and one was killed by the other.

Thus mankind, according to the Iroquois’ notions, descends from Wolf and this
woman, and this extraordinary event gave rise to the three families of the Iro-
quois and the Hurons, of the wolf, the bear, and the turtle, which in those names
retain a living historical tradition of their origin.

The absurdity of this fable excites pity, although it is not more ridiculous than
thoae invented by the Greeks, the most acute of men.

XVIIL.—Of the Character of the Indians.

Not long since the notions the Europeans entertained of the Indians were that
of men going naked, covered with hair, and possessing but an imperfect human
form, living in the forests like brutes, without any society, and without any re-
ligion.

This opinion was first given by Hanno, a Carthagenian General, on his return
from a voyage of discovery ; hLe presented to his Governiment the skins of two fe-
male monkeys, of the ourang-outang kind, which he had obtained on the coast of
Africa, and made the Carthagenians believe those to be the skins of Indian
women.

The Indians are all well formed; they have a good constitution, are agile and
active. In the qualities of the body they are certainly in no wise inferior to the
Europeans, if even they have not some advantage over them.

Their genius and character are more difficult to describe.  They are in general
intelligent ; their imagination is quick; their conception of things ready ; their
memory admirable ; they all preserve the traces of an ancient and hereditary re,
ligion, and a form of civil polity, Their judgment is correct; they advance

towards their ends by sure means, and act with a coolness and equanimity which
would exhaust our patience.
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From honourable and lofty feelings they command their passions, and like the
Spartans, would think it a dishonour to appear to be agitated c')r ang.ry. They aire
proud and fierce ; they unite the most dauntless courage and intrepid valour with
the most astonishing coolness and fortitude in the midst of the most cruel'torments.

Among themselves they are civil and polite, according to their own judgment
consecrated by immemorial customs, which they preserve with the utmost care.

For instance, in ordinary conversation an Indian never calls a man by his name ;
he always addresses him by his quality, either in government or in the family ;
but when there is an eqoality of rank befween the parlies and no relationship or
affinity, they use the appellation of brother, uncle, nephew, or cousin, according
to their respective ages or the degree of respect or friendship which they mean to
show to the person to whom they speak.

They maintain a great respect and deference for their aged, which can scarcely
be reconciled with their notions of independence, of which they are excessively
jealous.

They are not caressing; they make no demonstration of love, nevertheless they
are kind and courteous, and they extend to strangers and to the unfortunate a cha-
ritable hospitality which might put to shame nations calling themselves civilized.

Every where amongst these nations is found a patriotism and a love of the
country engrafliad in every heart, a natural passion for glory, a greatness of mind
not only in encountering peril but above misfortune, an impenetrakle secret of their
deliberalions, and in the executicn, a contempt of death born with them and forti-
fied by their education.

Their good qualities are undoubtedly mixed with many defects, for they are light
and volatile beyond expression—ungrateful 1o excess, suspicious, deceitful, and
vindictive, and the more dangerous that they conceal their resentment for years,
They are cruel to their enemies, brutal in their pleasures, vicious both from igno-
rance and malices  Such is in general the character of all the savage nations of
North America.(1)

XIX.—Their Language.

A multitude of languages exist in America, which may perhaps be reduced to
twventy-five radical, and more than two thousand dialects.

They are often not unlike the Hebrew in roots, words, and grammar , but they
have by far more analogies with the Sanscrit, the ancient Chinese, Celtic, Bask,
Pelagian, Berber in Europe, and Lybian and Egyptian in Africa; or in fact all the
primitive languages of mankind,

XX.—Their Religion.

Vestiges of all the aneient religions which have prevailéd“in the Old World
were found in America, together with the religious cry of Alleluia, the Allelujah
of 1h: Hebrews, and which existad among the Indians, Arabs, Greeks, Saxons,

(1) Lafitay, ibid, Vol. I, pp. 1-19.
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Celts, &c. In fact, the religion of all the Indians of America rests upon the same
basis as that of the Barbarians who first inhabited Greece and extended themselves
into Asia, and who followed Bacchus in his military cxpeditions, the same which
served asa foundation to the Pagan mythology.(1)

The sun is the divinity of all the nations of America, yet the force and energy
of their expressions can only apply to one god, whom they call the Great Spirit,
sometimes the lord and master of life ; besides their notions of this great being,
whom they confound with the sun, they acknowledge an indeterminate number of
subordinate genzz, spirits, or demons, as the polytheists of antiquity, and they
worship them in the same manner.

The fire, as the most active of all elements, and that which is the best adapted
to represent the supreme intellect, disengaged from material objects, and of which
the power is always active.

The peculiar doctrine of Confucius, born 551 years before Christ, had the wor-
ship of the sun as well as that of the fire.

The other religious notions of the East had long remained stationary, but received
considerable strength from the writings of Zoroaster, a man of obscure birth ; he
was a native of Media, and became the legislator of the Persians. This man
pretended to have made a visit to Heaven, where God spoke to him out of a fire.
He made the people believe that he brought some of that fire with him on his re-
turn. It was considered holy, the dwelling of God.

To gain reputation he retired into a cave, and there lived a long time a recluse,
and composed a book called the Zind Jresta, which contam the liturgy to be
used in the fire temples, and the chief doctrines of his religion, wwhich are still to
be traced in the funeral piles of the Hindoos, the beacon fires of the Scotch and
Irish, the periodical midnight fires of the Mexicans, and the council fires of the
North American Indians.

His success in propagating his system was astonishingly great: almost all the
Eastern world bowed before him.  He is said to have been slain with eighty of his
priests by a Scythian prince, whom he attempted to convert to his religion.

It is manifest that the whole system of God’s dwellingin the fire was taken from
Moses’ burning bush, he was well acquainted with the Jewish Seriptures; he gave
the same history of the creation and deluge that Moses had given, a faint tradition of
which was found in America. He inserted a great part of the Psalms of David
into his writings ; he wrote of the Messiah in plain words. All this corroborates
the belief of ancient authors, that he had been a disciple of the Propliet Daniel, or
at least that he learned these doctrines of the Jews, whose books of theology,
when Zoroaster flourished, had gone far among many nations.

The Mehistains, his followers, believe in the immortality of the soul, in future

(1) Lafitau Comparaison des Mceurs des Sauvages Américains, avec ceux des anciens peuples,
Vol. I. pp. 20, 21. Huet Demonstrations Evangeliques, prop.4, ch 10. Senec. lib. 4 de Benef.
cl!;: z. Grotius, in dissert. de Orig, Gen. Americ. Hornius de Origin Gent. Americ lib, 4,
¢l 16,



14 INTRODUCTION TO THE

rewards and punishments, and in the purification of the body by fire, sfter which
they will be united to the good.(1)

XXT.—Temples.

There are no vestiges of temples in North America, at least a.mongst f.he Hu-
rons and Iroquois. The fire of their hearths is the altar; their council lodges
their temple, as among the ancient Persians, and the same as the Pyranees of the
Greeks and the curix of the Romans. . N

In their allegorical expressions, the council fire conveys a sacred meaning ; 1t1.s
considered as always burning, and the symbol of all matters connected with reli-
gion and government.(2)

XNIL.—TIroquois, Vestals, and Hermils.

Together with the sacred fire, the Troquois certainly had their vestals; virging
consecrated to their gods; these never left their lodges, where they occupied
themselves in doing light works, merely to prevent idleness.

The people treated them with great respect.  Jacques Carlier says, that he
saw at Ochelaga, now DMontreal, lodges full of them.(3)

Tt must be of these vestals that Vincent LeBlanc spoke when he said that in
Canada there were savages, eaters of human flesh, who made their boats with the
bark of trees,—that when they took up the bark they used many religious ceremo-
nizs,—that they made long prayers, at which virgins consecratzd to their gods as-
sisted. (4)

The Troquois and Hurons had aiso their hermits, like the custi among the Fran-
cians, the bonzes and penitents among the Asiatic Indians, &c. Lafitau saw one
of them at Sault Saint Louis, near Montreal, He was a Huron; he had been
made a slave by the Iroquois, who spared his life : he was afterwards induced by
some one to kill a man,—for that purpose, as is customary amongst the Indians,
he intoxicated himself, or pretended to be intoxicated, and performed the criminal
task. After the ant he took refuge at the village of Laprairie de la Magdelaine,
three leagues above Montreal—got married to a woman of his nation, with whom
he lived bonestly, but always retained a love for a solitary life.(5)

XXIIL.—Of War.

War is the favourite passion of al! the Indians. Itis declared by disinterring

the tomahawk, and aslong as the fatal hatchet remains unburied there is no
peace.

(1) See Terrasson’s Histoire de la Jurisprudence Romaine, pase 14
) See T . e aine, page 14. Baron Humbolt, quoted
AymePr;.;;,LgL{;.\l&Izecflcun Antiquities, from page 200 (o 212, Humbolt’s Volume of Researches in

(g) g,aﬁtau ibid. Vol. 1. page 133.
Vo(l.)l; ;gg:v:lssgaruer, Vol. It. Reported in a collection of Ramucius, Vol.1IT. Lafitay,

gg }I:lk?c?“;'LEblanc’ 3eme partie. Vol. I. page 149,

e Indians do not punish for acts commiticd in a state of iutoxical
. et o : t
perpelrator is to be pitied, because he had lost his judgment. Bee Lﬂ}fiigzl,m{’lol t}m’;);l{ﬁt;l:tmhzf
I & . ¢l
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The sun is the god they particularly invoke in their military expeditions; but
they also implore the Great Spirit, the master of life, and their other divinities.
To them all they pray for the success of their enterprises.

With the same god of war and the same spirit which animated the people of
Thrace, the Iroquois and the Indians in general preserved the same character
in their sacrifices, in their feasts, in their dances, in their music and musical in-
struments, and in their acclamations.

Their mode of sacrifice does not differ from that described by Appolonius of
Rhodes.

XXIV.—Governmeut.

The government of the Iroquois and Hurons is the same as that of the Lycians;
Gynecocrathie, or the empire of the women. That part of the power possessed
by the men, is only by virtue of a special authority delegated to them by the
women.

The villages are independent of each other and of the whole. Ineach may be
seen the same distribution of families, the same police regulations and order. But
in matters which concern the entire nation, a general council, composed of depu-
tations from each village, is assembled, which is conducted with great zeal for the
public good, and the greatest harmony and unity. By this harmony the national
strength is augmented.

XXV.—Tribes and Families.

Each tribe has its chief, who is among them what the chiefs of the nations who
joined themselves at Rome, Romulus, Tatius, and Lucuman, were to their fol-
lowers.

The names bestowed upon these chiefs establish the order of their pre-emin-
ence over their tribe. In addition to their personal name they receive one of
digaity.

XXVI.—Noble Families.

The first is that of Rotnder Gon, or the noble by excellence.

The second is that which is taken from the name of the tribe itself, which they
represent as if it was united in their person. Thus when they say the wolf,
the bear, the tartle, has done or said that ; it is the chiefs, the tribes, and the coun-
try that have done or said it.

" XXVIL— Chiefs.

The dignity of the chief is perpetual and hereditary in his lodge, always de-
scending to the children of his aunts, of his sisters, or his nieces in the mater-
nal lie.

As soon as the tree has fallen, (thatis, as soon as a chief is dead,) the tree
must be planted again. The matron, who possesses the chief authority, aftera
conference with those of her own tribe, whose approbation she obtains for the
wan whom she has chosen, she always respects the right of seniority, and in
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general her selection folls vpon him, whom she considers most fit by his good
qualities, to support his elevated rank. _ '

Then the election is complete ; its announcement is made to the village, the
chief elzet is presented, and at once proclaimed and acknowledged, and after-
wards is presented to the other villages.

The tres being thus raised, if the chief be still young and incapable of conducting
the government alone, roots are added to the tree to support it and prevent it from
falling, as was formerly done at Sparta ; a tutor or regent is appointed, and as is
still done in monarchical governmants during the minority of the sovereign.

The authority of the chiefs extends properly over their tribe, whom they regard
as their children; they commonly call them their nephews; itis rare that they
make use of terms equivalent to that of subjects; although they possess real au-
thority; -and+of which some of them make ample use, they nevertheless affect so
greata leaning tewards liberty, that it would seem that they are all equals. They
have no mark of distinction,—no crown, no sceptre, no guards, no consular ax H
they are notwithstanding oheyed, but that obedicnce appears to be voluntary ; the
manner in which 1t is yielded serves to restrain the chiefs from commanding what
might create yneasiness or give rise to opposition; it likewise induces inferiors
prompily to ‘@pevute the orders given to them, and in this manner good order is
maintaiped as ip the best regulated States.(])

XXVHI.—JAgoianders or Ephores.

To prevent the chiefs from usurping too great a power, and from becoming ab-
solute, associates under the name of Agoianders, divide the authority with them.

They are subordinate to the chiefs, who preside over them ; each tribe and
each family has one, who is also representative : the women chooss them, and
sometimes they are themselves appointed ; they represent the Ephores of La-
cedemon.

Their duty is to regulate the more immediate concern of the nation, and to guard
and protect the public treasury ; but with their intercourse with other nations they
are not recognized as chiefs,

XXIX.—S8enale or Ancients.

The senate is composed of old or aged men, in their language called JAyoksten-
tra; each has a right to give his suflrage in council, as soon as he has attained the

per.iod of mature age, to which is generally atiributed prudence and knowledge of
national affairs.

XXX .—The Warriors.
The last national body is that of the warriors 5 it i
a TS it is co d
capable of bearing arms, ’ Ppeseef the young men

The chiefs of the tribes generall i i ili i
. 75> who having first give
and capacity for command:lead the;n. ¢ Een prooff milfay sl

(1) Lafitay, Vol. I1. pp. 170-174.
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There arealso war chiefs, who are a kind of generals without any real authority
and subject to the chief of the tribe; they are employed on particular occasions
or services, and owing to a sense of honour and patriotic zeal among their follow-
ers, their commands are seldom disputed. To attain this rank they must have
exhibited satisfactory proofs of courage, capacity, and good conduct.

XXXI.— Councils.

The women are always the first to deliberate, at least according to their consti-
tutional principles, it ought to be so.

They keep their councils separate from those of the chiefs, to whom they give
notice of the matters submitted to their consideration, so that in their turn they de-
liberate upon them ; whereupon the chiefs call the ancients or old men of
their tribe, and if the subject be of general interest, a national council is sum-
moned and assembled.

The warriors likewise have their separate councils for matters within their com-
petence; but all particular councils are subordinate to that of the old men or an-
cients, which is the supreme council of the tribe.

XXXIL.—Council of Jncients.

This council has its secret and public sittings ; the former for deliberations upon
all matters of interest in general, and the latter upon national and solemn occa-
sions, such as the reception of ambassadors, diplomatic answers to be made, de-
claration of war, public mourning for the dead, preparation for a national festi-
val, &c.

Although no regular periods are established for these assemblies, formal notices
are previously given. They ore most frequently held at the setting in of night ;
the council fire is solemnly kindled, and is constantly burning during the time of
these important meetings. ‘

Tt is possible that this senate does nol possess the august majesty of the Roman
republic in the time of Brutus ; but it may not, however, be mucli inferior to that
of Rome, when she called Cincinnatus and others from the plough, to make them
consuls and dictators. It presents the assemblage of slovenly fellows, smoking,
and squatting like monkeys, or reclining in various postures, perfectly at ease, on
the ground, as the members of the House of Commons sit on their
bhenches, yet deliberate upon state affairs with as much gravity as formerly did
the Junta of Spain or the council of ancients at Venice.

None but the old men assist at these councils, and have a deliberative voice.
The chicfs and agoianders would be ashameil to dare to open their mouth, [ age
be not united with their dignity; even ithe chiefs, the mort celebrated for their
talents, only advise, and always conclude by saying, Constder of ity you old men,
it is for you to command.

Their deliberations are conducted with great gravity : eack speaker takes up the
proposition in a few words, states Lis reasons for and against it, alterwards ex-
presses his individual opinion, and closes hy saving, ¢ This is my opinion 5 where-
upon the assembly answer, ¢ Hoo,” or **ctho,” meauing goud, whether he had

C
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spoken well orill. Itisaterm of courtesy among them, conveying the same
meaning as JMon savant confrere amongst our lawyers or the learned gentleman
in our municipal councils.

Their deliberation being over, if they publish their decision they make it so plau-
sible that it is difficult not to coincide with them ; and so maturely have they consi-
dered the question in every point of view,—so accurately have they weigheil every
reason for and against, that they are always ready te support their decision by the
strongest arguments.

In general they give a more patient investigation to all the bearings of an affair
than we do; they listen more calmly to the opinion of others; they show more
deference and courtesy towards those advancing opinions, different from theirs.
They do not know what it is to interrupt another speaker, much less to dispute
with intemperance and heat. It is their subtle zeal for the public good of their
tribe and nation, which has given to the Iroquois and Hurons their ascendancy
over the other nations ; that they have conquered the most warlike, after having
fomented civil divisions amongst them. It is the means by which they
maintained a peaceful neutrality between the French and English, who each in
their turn courted and feared them.

XYXII.—Civil Matters.

The Indians have no lawyers or attorneys ; consequently none have an interest
in perpetuating their quarrels, which are not frequent and are soon settled. The
interference of any one on whose opinion they rely, and who will make them sen-
sible that their pretensions are unjust, puis an end to them ; otherwise, ag
with tue Jews—arbitration terminates the contest.

XXXIV.—Criminal A fFairs.

As with the ancient Germanic tribes, and afterwards with the Anglo Saxons,
the crime to which they are particularly addicted is homicide : amongst men of
violent passions, often intoxicated, always armed, quarre's and murd:rs are in-
e.vitable.; and as with the Saxons, the system of retaliation and that of compensa-
tion exist.

The decision of criminal matters belongs immediately to those of the cabin or
lodge of the culprit, who have the right of life and death over each other. The
village appears to take no concern in the deed ; the person put to death .is pre-
sumed to have given sufficient cause, and the one who commitied the act to have
?)een rtompelled to do it by powerful motives, which no stranger has the right to
lnvestigate ; he is even pitied for having been placed under theb necessity ofgming

such violence against his own blood. To hi i
! g s . s family al ig
o e o o Einst b lly alone belongs the right

The Jews bad a law in many respects similar.(1)

(1) 1L Kings, ch. 14.
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Matters assume a different aspect if the murder has been committed in an-
other cabin, in another tribe, or in another village, and much more if on an
individual of another nation; in these cases the unfortunate death becomes of
public consideration ; all take up the cause of the deceased, and revive the spirit;
(it is their expression), to the relatives grieving for the loss which they have
sustained, all also interest themselves in savingthe life of the criminal, and to pro-
tect his relatives from the revenge of those of the dead, which does not fail to show
itsell sooner or later, if the satisfaction prescribed by their customs, Lave not heen
observed and given.

Upon such occasions, as many as sixty presents are given, and presented by
one of the chiefs, making an address with each present offered.

Of these, the nine first presents are put into the hands of the relatives of the de-
ceased, toremove from their breasts all rancour and desire of revenge, The
others are suspended from a pole over the head of the deceased; the first
nine are the most considerable, the chiel holding the first of the nine in his hands,
raising his voice, and speaking in the name of the culprit, says, ¢ With this I
withdraw the axefrom the wound, and let it fall from the hand of him who would
avenge the injury.”

To the second he says, ¢ With this I wipe the blood from the wound.”

These two presents serve to express the regret of the murder of the deceased;
afierwards, as if the nation itself had received the mortal blow, he adds with the
third, ¢ Let peace be restored in the nation.”

‘With the fourth, a stone will be made to cover the opening made in the earth
by this murder.

With the fifth, this is to level the roads, to take away the brushes and thorns,
sothat every one may travel with safety and without falling into an ambush, &e.

So soon as the presents are accepted, the relations consider themselves fully sa-
tisied.  But if it happen that before the satisfaction be given, they avenge them-
selves upon the murderer, the entire penalty falls upon, and presents are expected
from them.

In former times the laws were much more rigorous; the culprit was, besides
the presents, subject to a personal punishment, almost as severe as death itself.
The dead body was placed on poles—the murderer was stretched under it—nhis
food was placed near him, which soon partook of the putrefaction of the dead
body. He was to remain in that position as long as the vengeance of the rela-
tives required it, or until it was appeased by further presents.(1)

There are occasions in which the crime is accompanied with such revolting or
atrocious circumstances that the council, making use of its supreme authority, or-
ders the punishrent of the criminal, who is either stabbed by one of the chiefs,
in his lodge, or drawn out of the village under false pretences, where the toma-
hawk avenges the offended laws of the nation.

As to those whose crimes consist in robbing orin troubling the peace of families,

(1) Relation de la Nouvells France, P. Brebeuf, reported by Charlevoix, year 1636, 2d
part, ch. 2.
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those busy bodies who meddle too much with the’ aﬂ"’airs of'others,—those who
are suspected of entertaining traitorous communications wnth. the enemy of the
state, &ec.,—matters are underhandedly arranged by ﬁ}e chiefs, ar.1d the sus-
pected individual is aceused of witcheraft,  The bad subjects of the vnlllage, be?ng
aware that the chiets are well informed of their criminal conduct, afraid of being
themselves accused of the same offence, voluntarily become evidence for the
commonywealth, and swear to a multitude of magical feats of their mischievous
comrade, who is doomed to be tortured to death ; but to avoid the t01“ments com-
monly inflicted in such cases, he pleads guilty, and a prompt death rids the com-
munity of a bad member. .

Thus these people, without sritten laws, have arigorous justice, which prevents
public order and tranquillity from being disturbed, the real end of all good
government.

X

NNNV.—State Concerns.

The affairs of the state engross the principal attention of the chiefs; each na-
tion, constantly mistrusting their neighbours, are always on the watch, so as to
take every possible advantage of favourable circumstances, either by sowing the
seeds of discord among them or by drawing closer the ties of friendship already
existing.

Their prudence on these points, and the multitude of secret springs they put in
motion to attain their end, would baflle the skill and cunning of European poli-
ticians.

Their principal care when national difficulties are anticipated, is to consider
passing events on all sides and in all their bearings ; to observe and deliberate upon
the minutest circumstance ; 1o train up their young men to public affairs, and in-
itiate them into the forms of their councils, and 10 make them conversant with the
oral tradition and history of their nation.

Like the bards of the Germanic and Gothic nations, they sing the exploits of
their ancestors, and raise the martial spirit of their warriors; by these means they
maintain their tranquillity during peace, and their superiority in war.

XXXVI.—Porcelain Shell, or Wompum.

This porcelain or wampum is tlie richest and most precious article the Indians
possess: it is their zold and their jewels ; with it, the nations adorn their grandees,
as the European nations decorate theirs, with ribbands, crosses, and stars.

These sea shelly, to which thie naturalists give various names, determined by the
diversity of their species and forms, and by the variety of their colours, have
som~thing so agreeable to the eye that they may be looked upon as one of the
wonders of nature, and one of the most charming productions of the sea. The
white is con~il~red the most common ; thatof a deep purple colour is more es-
teemed, and the (larkest is the most precious,

D.Ir;mu["aclured wto small cylinders of about a quarter of an inch long, and half
tha‘t in (:Vlrcumfevryence, is made up by the Indian women into collars, sashes, belts,
strings, oo With these they make their contracts, they keep the public registers,
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they record the annals and history of the nation; with these collars they form a
kind of local memory by words and meanings ; each of them is a representative
sign of certain aflairs and of certain circumstances. Their general name in the
Iroquois language is Gaionne ; but they are distinguished by particular appellations,
as Gariliona, which signifies affair ; Gaouendas, voice or word ; Gaianderensora,
grandeur, nobility.  They are kept by the agoanders, and with the patricians or
nobility, as the public forms of contracts were kept by the Romans patricians,
and lawyers.

To avoid the confusion which the multiplicity of affairs would create, these
collars are so variegated, the colours are so disposed, that they are as readily un-
derstood by the initiated as the hyerogliphics were understood by the Egyptian
priests.

An Indian’s word, when itis formally pledged, is one of the strongest moral
securities on earth; like the rainbow, it beams unbroken when all beneath is
threatened with annihilation. The most solemn form in which an Indian pledges
his word, is by the delivery of a wampum belt of shells ; and when the purport
of this symbol is once declared, it is remembered and hasded down from father to
son with an accuracy and retention of memory which is quite extraordinary.

Whenever the belt is produced, every minute circumstance which attended its
delivery seems instantly to be brought to life ; and such is the singular effect pro-
duced on the Indian’s mind by this talisman, that it is common for him, whom weo
term ¢ the savage,” to shed tears at the sight of a wampum, which has accom-
panied a message from his friend.(1)

Their wampum would soon be exhausted, if it was not that the customs and
laws required that a word shall be answered by another word ; that is, that for a
belt received another belt of the same value should be given.

As these shells could be procured only through the United States, and government
being aware of their impor:ance to the Indian nations in the interior, the article of
wampum, in the form of beads, moons, shells, and hair pipes, by a legislative
provision, has been allowed to be imported from the United States, free from
duty.(2)

XXXVII--Public Treasury.

The public treasury consists principally of these belts, collars, and strings of
porcelain. It is kept in the lodges of the chiefs, and passes from one to the other
in succession. No time is specified for the keeping of it in any one lodge ; it
remains in one place only, as long as jealousy or distrust suffers it to continue
there. Years are computed by nights for the public treasury only ; thus they say,
it has been in such or such a lodge two or three nights, meaning two or three
years.

(1) See Sir F'. B. Head’s Despateh to Lord Glenelg, 20th November, 1836—No. 32. Or
dered to be printed by the House of Commons, 16th May, 1839.

(2) Provincial Statute, 33 Geo. 3, ch. 2, A.D.1793. The porcelena shell jis the conche
veneria, or the cythera of the ancients, or porca porcella ol the Greeks, of which two Jast words
that of porcelain or porcelena has been formed. Lopes de Gomara, Hist. General de Ind. lib. 3.
Dezery, Hist. du Brazil, ch. 8, p. 106,
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Besides, these belts of wampum, fars, corn, fresh and smoked meats, cerve

s, the ‘ . °

for the general expenses incurred in the public name, and are collected in the pub
B

lic treasury.

XXXVIIL.—Solemn Assemblies.

Al| the meetings of the Indians are accompanied with dances., songs, and feasts.
These have originated in religion, and the worship of the divinity in time became
profane—being applied to the usage of civil life. . .

Lycuargus, whose republic retained for the longest period the practice of the
ancients, had commanded his people to observe them ; they were modelled on
those of the Cretans.

The Lace:Jlemonians, in their public feasts, took occasion to animate their young
men, and to excite their warriors 1o imitate the virtues of those of their ancestors
who had most distinguished themselves in the field of battle, and these were ani-
maling themselves in their warlike songs, by which they became accustomed to
look on war as a gain, and to encounter death under the image of pleasure ; so that
their enemies should not have the least idea that they could fear it.

In these the lessons of Lycurgus is still adhered to by the Indians.

Their songs always turn upon the heroic acts of their nation ; they are com-
posed in an ancient style,—so much so, that they sometimes mention things which
are neither known nor comprehended by the hearer, and possibly not by them-
selves.

While the assembly is forming, the master of the feast, or some one in his name,
sings alone, as the one among the ancients song, Hesiod’s Theogomy. This is
intended to entertain the assembly with objects consonant with the subject of the
meeling. Then the orator commences the sittings, by formally asking if all the
guests are present; he afterwards names the master of the feast, and declares its
purport, and mentions even the minutest contents of the kittle.

To the enumeration of each article, the assembly replies by an ko! A0/ which
are cries of approbation.  This seems to be an ancient custom, which has
descended from the republic of Lycurgus.(1)

The master of the feast does not touch it; he causes it to he served about, or
serves it himsell, naming the portion destined for, and which he presents to each
guest. The best is given in preference to those whom he is desirous 1o distin-
guish, In the same manner as Agamemnon gave to Ajax the choice piece of the

brawn of an ox, to honour him and to recompence the valour which he had dis-
Pplayed in his contest with Hector.(2)

XXXIX.—Athoron Dance.

After the repast, the master of the feast commences the JAthoron or Phyric
dance with the principal guests, who, for the most part, only rise in their places,

and. content themselves during the song to bend their heads, their shoulders, and
their knees, to keep time.

(1) Athence, lib. 4, p. 141.
(2) Homer’s liag, lib, %, . 321,
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The young men have more lively songs, and movements more rapid and more
becoming their age. He who wishes to dance rises from his seat, and to the as-
sembly he is announced by a shout of approbation ; as he passes before a fire,
those who are seated on mats on each side of it, keep time by a motion of their
heads, and by continual gutteral or pectoral cries of ke ! /e ! which they double
at certain times, when the measure requres it, and that with so much correctness
and truth, that Europeans, the most versed in their usages, have never succeeded
inequalling them, On particular occasions they have the shell of a turile and their
arms in their hand,

Some of their dances exhibit only a simple, but a fierce and noble manner of
marching to the enemy, and cheer(ully to meet danger; others, in the same style,
are pantomimic, represenling an action and the manner in which it has been done.
It frequently happens that a war chief, upon his return from an expedition, de-
scribes, without omitting the most trifling circumstance, every occurrence which
has happened in batile, or in the expedition and in the combats he has had to sus-
tain, and that, in such an expressive manner that ail those present spontaneously
rise, dance, and represent these actions with as much facility as if they had been
present, and with such admirable vivacity and precision, that they appear to bring
the scene to view, so natural and expressive are they in their actions.

These cretan dances were still honoured at Rome in the time of the Cwsars.,

LX.—S8atiric Dance,

The Tndians are also very fond of scoffing and of raillery, and in their sarcastic
expressions they succeed wonderfully. In this satiric dance, the dancer takes by
the hand his butt, leads him into the middle of the assembly, to which no resis-
tence is offerad ; the dancer continues to dance, and whether in dancing or break-
ing off at times, satirizes the suflerer, who receives the satire without a word.
Then follows a succession of dons mots, a surprising abundance of spiritual irony,
of lively conceit, of biting sarcasm, and of ingenious turns of expression, truly
attic, and which astonish ; each don mof excites a roar of laughter among the
assembly, and after having been turned into ridicule ; to complete the comedy, the
dancer covers the head of his patient with ashes, of which a good pait is bestowed
on the laughing women, who are the nearest to the mat.

Never does a young man getangry at these injurious epithets and railleries ;
he waits for his turn, and takes an ample revenge. It is probably from this cus-
tom, which in former times the satiresand corybantes and curetes, Sybilian priests,
that still exist among the Indians of America, thatthe name of satire has been
given to biting and sarcastic pieces, both in prose and in verse.

Lycurgus made a law respecting this satiric dance among his people, to teach
them to joke without malevolence and to support raillery without anger.(1)

(1) Athenee, lib. 14, p. 630. Idem- lib. 14, p. 629. Plutarch, in Licurgus. Lafitau Moeurs
des Sauvages Americains compards aux Mosurs des premiers temps.
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LXI.—The Calumet.

Tlhere is nothing among the Indians more mysterious and more vel?erated than
this calumet or smoking pipe.  The royal sceptre of European kings is by far less
honoured. It is looked upon almost as the god of war and peace—the arhiter of
life and death ; to have it and to present it, is sulficient to march boldly in the
midst of the enemy. Itis composed of an angular polished red stone ; a piece of
hard wood, pierced in its centre from one end lo the other, is fixed to it, and or-
namented with the brilliant plumage of wild birds of Canada. The Indians look
upon it as the sun’s pipe. In all their cercmonies they present it to the sun, as if
they were inviting him to smoke, when they require any favovrs from heaven.
They seruple to bathe, to eat new [ruit, to undertake any affair of importance, be-
fore they have daneed the calumet dance.

XLIL—Of the Calumet Dance.

This celebrated dance takes place only on the most important occasions, as in
their preparatory assemblies, to undertake a great war, to secure peace, to honour a
nation invited to join in the war, or as a mark of respect to some distinguished
individual ; on the occasion of public thanks offered to the master of life, in public
rejoicings, &c.

I shall endeavour to describe this dance, having frequently been invited, and
assisted in it, says one of the chiel factors of the Hudson’s Bay Company.(1)

The people Legin by causing a new lodge to be erected, commonly upon an
eminence, into which, after the brush is laid down to serve as flooring, a space of
six feet by three is left in the centre, where clean sand is laid about four inches
thick, which is confined by small logs.

No women are permitted to hLave any hand in these preparations, which are
made by young men.

Upon this hearth or sand ts laid a few live coals, suffieient to light a pipe and
to burn sweet scented herbs, during the subsequent ceremony. One of the most
respectable old men, takes the calumet, which is previously filled with tobacco
mixed with odoriferous weed, and passes it three times over this smoke of the
scented herbs, which is kept constantly burning upon the coals. Then, standing,
Lie presents the pipe towards the four cardinal points, to heaven and to the earth,
addressing to each afew words by way of prayer, previously calling upon the
Great Spirit, the master of life, thanking him for having preserved his friends, their
families, and himself, and all that was dear to him, during the past winter ; at the
same time, imploring his future kindness, by granting to all of them long life and
an abundance of bullaloes, moors, deers, &c., on their Jands.

This speech or prayer lasts half an hour, and is joined in by all with serious
and respectful attention.  When it is finished, the calumet is again passed over
}he burning grass ; after which it is lits the old man drawing a few whifs, sends
it round, each following his example.

(1) John Clarke, Esq. of Montreal.

Tius ipti .
minute cirenmtanecs. lus deseriplion corroborates that of Lafitau, in its most
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On the most solemn occasions, a large bark mat, painted in various colours, is
spread in the middle of a public square, on which is placed the favourite god of
the master of the feast: for each one has his particular god, which is called ma-
nttou. Tt is either a serpent, a bird, or even astone, of which they have dreamed,
and in which they place a great confidence, for the success of war, of their hunt,
of their fishing, &c. Near and at the right of the manitou, the calumet is placed,
in honour of the master of the feast; each person, upon his arrival, salutes the
manitou by breathing and taking a few whifs from his mouth, as if’ he presented
incense.

The person commencing the dance respectfully takes up the calumet from two
small wooden forks planted near the fire, to protect it from touching the ground,
and dances in time to the air of the most admired songs or hymns, sung by beau-
tiful voices of men and women, honourably placed under the branches of treesor
shrubs.

At a certain moment the dancer presents the calumet to the sun, as if ke were
desirous that this great luminary should smoke from it, and afterwards the master
of the feast presents it to the nation invited ; in these songs the word alleluiah is
frequently pronounced.(1)

XLUT.—Thke Calumet—1Its similarity with the Caduceus of the Egyptians.

The ealumet is the most appropriate representation of the caduceus of Mercury.

Mercury was a foreign divinity with the Greeks ; they received it from the
Egyptians. In the hyerogliphic refigion of the ancients, the connection of Jupiter
and Mercury with mankind was a mystery, representing the supreme being, who
imposed upon them the obligation of respecting each other, and with strangers the
duties of civil society ; to hold the law of nations sacred ; to respect in the per-
sons of those who, in the spirit of peace, place themselves in their hands, not to
injure them, and particularly to keep inviolable the faith they have promised.

The caduceus, placed in the hands of strangers, or of messengers, was their
safeguard, as the calumet is among the American Indians.

The calumet is of the same length as the caduceus ; like it, it is always orna-
mented with feathers. The calumet has whole wings attached ¢ it, the ca-
duceus has two extended wings of birds represented at its top ; the only thing
wanting, is the serpents linked around the caduceus ; but the calumet has pre-
served the portative altar, containing the sacred fire, matter of the sacrifices offered
to the ancient gods of an idolatrous world.

XLIV.—War Pipe.

As there are calumets of peace, there are also calumets for war ; it is prudent
to become able to distinguish them ; the want of information in this respect might
become fatal.

The Indians would not dare to violate directly the sacred faith due to the calu-

(1) Lescarbot.
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et . but somelimes they try to deceive those against whom they meditate some
avts of treason, so as to throw on them the responsibility of their fate.

An esample will elucidate this. A Irench officer, although well acquainted
with the customs of the Indians, nearly fell a victim to their deceit. The Sioux,
amongst whom he was, were wishing to get rid of a few Indians, who had come
to the French Commandant; had they succeeded, all the French under his or-
ders, and he himself, would have Leen massacred with then:.

They feigned to come towards Lim under the pretext of some affairs, and pre-
sented to the ollver twelve calurmdds 3 tue number of these culumels scemed to
him suspicivus: he postponed giving his answer, and on his return to bis fort con-
sulted a friendly Indian, who made him remark that there was one who had not,
like the others, a tress of hair plaited around it. That upon its handle the figure
of a serpent surounding il, was engraved. He informed the French officer that
this was a calumel of war, and had he taken it, his destiuction, that of the Indians
he had rercived, and that of all hismen was certain.  And he would have been
aceused of havihg declared war by taking that calumet.

XLV.— Commerce.

The calumet is not only a symbol of war and peace, but it is also that of com-
merce, and a protection on the roads which were particularly placed under the
protection of that gol.

The Indian natives trade one with the other; theirs has that trait of resem-
blance with the comwerce of the ancieat Asiatic nations, that it is done by way
of exchange or barter; the matter of the exchange is wampum, furs, tobacco,

works ornamented with moose or porcupine hair, smoked meat, calumets, and

whatever is of common use in their human but savaze life. Feasts and dances

render their commerce with the other nations rather an agreeable amusement than
a lal.)onous task, as waris looked upon as the most noble exercise ; that of
hunting and ﬁshmg as the most ordinary, though the most necessary, and which
procure to the Indians the flesh on which they live, the garments with which they
clotbe themselves, and the furs, the principal objects of their trade.

XLIV-—Distinction of Fumilics— Laws of Marriage.

. The I}omlan.s had their patricians, their plebeians, and their slaves ; the Saxons,
wir earls, their ceorly, and their slaves : i i i
siaves ; the French 8 S
o thelt ccorls, and thel s 5 the | cli, their nobles, their roturiers,
y serfs, s0 have the Indians their three distinctive orders: the 7c-
sendouans, or noble families ;
sendbuar ;laves i s; the ayongoueba, or commonalty ; and the ennas-
s s—these are war prisoners and their childr i
S ir children, w 5
vy , whose lives have
The noble famili i
ties can only intermarry a i
. 5 vy among themselv
Mg g elves, especially the
The Meridional Indians and 1o Al
the Iroquois point to wor
or in the wealth and strc

zonduins are very scrupulous on this; but

ubstnniad odvantaees, el i i
) ' ouvantages, either in the merit of the person,
noth of the lover,

The qualities looked for in the man i,

bravery and intrepidity as a warrior, skill
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n3 a hunter, and sobriety. In the girl, good reputation, industry, and an amiable
character.

The marriage is sacred amongst them ; every agreement to the contrary, as well
as the plurality of wives, are considered contrary to the good order of society.

XLVIL.—Degrees of Relationship.

The Hurons and TIroquois are very scrupulous as to the degrees of relationship
and consanguinity in respect to marriage; they follow the same rules as the
Jews.(1)

As the population and the number of families constitute the principal force of
the nation, the laws had an eye to promote both. As with the Jews, if a brother
died without issue, his brother was obliged to take the widow as his wife, and to
prevent the falling of the house and name of his brother.

Amongst the Indians, as it was amongst the Jews, the brother who rejected his
brother’s wife was exposed to all the outrages which the person rejected was
pleased to heap upon him. The Jew was publicly slapped in the face with his
sister’s shoe, and the Indian had his head covered with ashes, as has been observed
before.

XLVHIL.—Marriage Solemmities.

Among the Romans, there were three kinds of marriages—coamption, confer-
reation, and cohabitation, Of these the tsvo first were legitimate, and they exist
among the Indians; the third is looked upon more as a species of concubinage
than a legal marriage, for the validity of which a manifestation of consent must
at least be exhibited, asin Scotland, where the Roman law has been preserved
more than in the other countries of Europe.

The present made by the husband in the lodge of his intended wife, is a true
coamption by which he purchases in some dezvee the alliance of the lodge.

XLIX.—Celebration of Marringe.

So soon as the marriage is setiled, the relatives of the husband send a present
to the lodge of the wife, consisting of helts of wampum and some common uten-
sils, which are appropriated to the relatives of the wife, from whom no dowery is
demanded, but only the acceptaace of the husband offered to her; the lodge of
the wile sends a present by mere courtery, which baing accapted, the contract is
executed.

-Then the intended hasband goes and scats himself ncar his intende:! wife, who
offors him a dish of sagamite.(2) Which ccremony amongst the Romans was
considered as belonging to religion. The nuptial ceremony ends with [estivities
and dances.

(1) Dcuteronomy, ch. xxiii. & xxv. v. 5.
(2) Thus dish is made with Indian corn, (luur and milk, or waler.
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L.—Divorce.

As with the other nations of the world, divorce happens, and is about the same

both in its causes and effects. ) ' )
The bad temper of one or both of the parties, their want of kindness towards

each other, their obstinacy in following bad advices from others, by whom they
allow themselves to be governed ; jealousy, infidelity, which is often mutual, fur-
nish occasion for a separation. .

The Iroguois adopt divorce without difficulty, especially since their acquamtanc'e
with Europeans.  If they have children, the husband claims them after the di-
vorce, pretending a right particularly to the boys. .

But the children generally appear to be alive to the affront received by their
mother from their father, and do not leave her, but become her more attached
and faithful protectors.

LI-’—‘Deat]Zd

At the approach of death the piety of the Indians is strikingly exhibited, like
that of mankind of all ages; but their foolish fear of not being able to close the
eyes and mouth of the expiring sufferer renders their piety a cruelty.

L. —Mourning.

Mourning has its laws consecrated by immemorial usage, bearing the character
of the most venerable antiquity.

After the first days, during which the body is exposed in the lodge, which is a time
of constant weeping, ten days full mourning follows ; then a year or two of more
moderate expansion of their grief.

The laws of full mourning are very strictly enforced, during the first ten days,
after having had their hair cut off ; they smear their faces with earth or coal ; they
remain fixed on their mat with their faces turned to the earth ; they neither look
at, nor speak to any person, unless from necessity, and then in an under tone of
voice ; they conceive themselves relieved from all duties of civility with respect
to those who visit them. They eat only of cold meats ; they do not come near
the fire, cven in winter, and do not go out at night.

The funeral observances not being the same for all persons, the laws of mourn-
ing also are not the same for all.

The more closely connected are the husband and wife. When these have
lived happily together, the relatives of the deccased leave the rules of the mourning
to those interested, who moderate it by festivities and by presents,
tion of the mourning, when a
vivor to take another partner.

This is performed with great ceremony, in full il s i i i
her best habiliments ; beriair, which n?oyurning ::;?i::d’ t:)hl? e dl:essecl d

e unbound, is bound
up and arranged, and all becomes merriment,

until the expira-
last present declares the perfect freedom of the sur-
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But if the relatives have had reason to be dissatisfied with the sutvivor, they
give him notice, by one solitary present that he is disengaged.

Suach is a brief outline of the laws, religion, and customs of the North Ame-
rican Indians, particularly of the Iroquois, Hurons and Esquimaux. But with a
fainter degree of civilization, they are the same amongst the Killistenons, Crees,
andall the tribes covering the interior, from Lake Superior to the Pacific Ocean.(1)

Striking facts show that it is to the interior of Canada, that the principles of the
laws of the Celtic and Germanic nations, of the Franks and of the Saxons, have
taken their last refuge ; that is, the law of retaliation and that of compensation for
every crime, even for taking away life.

LIIT.— Conclusion.

About the time Mr. De Champlain took the direction of the colony, the Jesuits
attempted to carry the light of the Gospel among the nations, in the interior of
their forests.

LIV.—Colonization of Canada—Free Trade in the Interior.

Then begun these famous missions which extended the Fretich Empire from
the ice of Hudson’s Bay to the Mexican Gulf.

The discovery of the Ohio, the Mississippi, Lake Supesior, Lac des Bois, River
Bourbon, the interior of James Bay, the Rocky Mountains, was the result of their
apostolical travels. River Columbia itself is indicated in their charts.(2)

When the first commercial settlements were made, the country was poptlous,
the forests were abounding with buffaloes, stags, elks, bears, foxes, martins, wild
cats, large grey, and other squirrels, hares, rabbits, &c.  Among the birds may be
reckoned eagles, vultures, owls, pelicans, swans, cormorants, cranes, pheasants,
partridges, geese, ducks, and numerous species of singing birds; and the rivers,
marshes, and lakes swarmed with fish, otters, beavers, &c. But those whose
skins were precious in a commercial point of view, soon became scarce in the
vicinity of the establishments.

The Indians, to procure the necessary supply, were encouraged to penetrate into
the forests, where they were generally accompanied by some of the Canadians,
who soon became so attached to the Indian mode of living that they forgot their
former habits, their native homes, and even their families.

Thus habituated to savage manners, they became both hunters and traders, and
hence derived their appellation of Coureurs des bos.

Their indifference about amassing property, and the pleasure of living free from
all restraint, svon brought on a licentiousness of manners and conduct, which
could not long escape the vigilant observation of the missionaries, who had much
reason to complain of their being a disgrace to the Christian religion, and that

(1) See M‘Kenzie’s Voyages [rom Montreal, on the River St. Lawrence, through the Conti-
nent of North America, in the years 1789 & 1793. London edition, 18U1. This is more par+
ticularly elucidated by reports from the chief factors of the Hudson’s Bay Company, to the Com-
pany, previous to Sir Alexander M‘Kenzie’s publication. We are indebted to John Clarké, Esq.
now residing in Montreal, for the perusal of someol these reports.

(2) See Mr Chauteaubriand’s Souvenir’s d’Amerique.
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they were bringing it into disrepute with those of the nations who had become

converts o it. Thus they were defeating the great object to which those pious

men hal devoted their lives. .
The Jesuits, therefore, cxerted their influence to procure the suppression of

thes~ people, and according to their destre no one was allowed to go in the interior
and trade with the Indians, without a license from Government.

At first these permissions viere granted only to those whose character was such
as conld give no alarm to the zeal of the missionaries ; but they werc afterwards
bestowed as rewards of services on officers and their widows, who were allowed
10 sell them to merchants, swho employed the Coureurs des bots as their agents.

These men soon gave sufficient cause for the renewal of former complaints,
and the remedy proved in fact worse than the disease.

At length military posts were established at the confluence of the different large
lakes, which in a great mcasure checked the evil consequences of the improper
conduct of these foresters, and at the same time protected the trade.

A number of able and respectable men retired from the army, prosecuted the
trade in person, under the name of commandants, with great order and regularity ;
and these persons and the missionaries having combined their views, at the same
time secured the respect of the natives and the obedience of the people necessarily
employed in the laborious part of the trade.

Good regulations were introduced and enforced, amongst others that of not sell-
ing spirituous liquors to tne natives, which was for some time observed with all
the respect due to the religion by which it was sanctioned, and whose severest
censures followed violation j illicit connection with Indian women was also sub-
mitted to the same ecclesiastical severities.

But the casuistry of the trade imagined a way to gratify the Indians with their
favourite cordial, and fraudulently take possession of their furs, by giving, instead of

selling, without incurring the penalties of the church, which, however, was
inflexible.

LV.—Deuath of the Missionaries.

The missionaries had brought the light of the gospel at once to the distance of
twenty-five hundred miles, from the civilized parts of the colonies, without any
other resource than their zeal ; they soon became dependant on the natives. The
Indians, like civilized men, measure their respect to individuals by the weight of
their gold ; they lost the veneration they at first had for these priests, and the prebcepts
and doctrines of their religion were soon obscured by the clouds of ienorance that
darkeneq the human mind in those distant regions. The undertakinZ (ailed, and
tnh:agéqszzzedcl,si[\)plegleg. Pére Masse died of fatigue, and was buried at Syllery,

I.’ere Annoue was frozen to death between Three Rivers and Sorel, and was
buried at Three Rivers the same year. ’

. P. Jogues, who.had previously been martyrized by the Iroquois, was by one of
sem murdered with an axe, on his return from France, at Sault Ste, Marie, the
. 3
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17th October, 1646. Pére Daniel was martyrised at the same place about the
same time.

Péres Brebeuf and Lalement were burned on the borders of Lake Superior, the
16th of March, 1648. Their martyrdom began at the same time: P. Brebeuf
was put over the flames the first, and continued to instruct the Indians in the prin-
ciples of the Christian religion; after having had the knuckles of both his hands
and feet torn off, the Iroquois placed a string of red hot axes around his neck,
and with irony addressed him. ¢ Father,” said they, ¢ you have told us that the
more we suffer in this world, the less we suffer in the other ; it is for the love we
have for you that we doall this.” In that situation they brought before him Pére
Lalement, whose body was enveloped in dried bark, and set fire to it; he died
only on the 17ih.

P. Garnier was shot the 5th or 6th of December, 1649.

P. Chabanel was murdered about the same time. All these were the acts of
the Iroquois.

The Hurons were accused of having been the voluntary cause of the death of
Pére Daniel, a Recollet, by abandoning him alone in a bavk canoe on the rapids
of Riviére des Prairie, where he was drowned in 1625, Itis on account of that
death that the place has been named, and is still called Sault au Racollet.

LVIL.—S8ir Alexander M¢Kenzie's Observalions.

¢« If sufferings and hardships in the prosecution of the great work which they
had undertaken,” says Sir Alexauder M¢Kenzie, ¢ deserved applause and admi-
ration, they had an undoubted right to be admired and applauded ; they sparcd no
labour, and they avoided no danger in the cxecution of their important office ; and
it is seriously to be lamented that their pious endeavours did not meet with the
success which they deserved ; for there is hardly a trace to be found, beyond the
cultivated parts, of their meritorious functions.

¢« The whole of their long route I have often travelled, and the recollection of
such a people as the missionaries having been there, was confined to a few super-
annuated Canadians, who Lad not left that country since 1763, who particularly
mentioned the death of some, and the distressing situation of them all.”(1)

For some time after the conquest, the trade in the interior was suspended.

In 1766 a company of mercantile adventurers again appeared in the country,
The trade by degrees began to spread over the different parts to which it had been
carried by the French, though at a great risk, for the natives had been led to en-
tertain hostile dispositions towards the English, from their having been in alliance
with the Iroquois, their mortal enemies.

The commencement of the operations of this company was marked by the
conflagration of the establishment ; the French traders had thirty miles to the cast-
ward of Grand Portage ; upon ils ruins the catrepot of the northwest trade was
established.

This trade being carried on in a very distant country, was out of the reach of

(1) Sir Alexander M‘Kenzie’s Journal, ibid.
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legal restraint; a free scope was given to all ways and means, however criminal,

to obtain advantage. ' .
Besides, the servants were taught to consider the commands ol their employers,

however wrong, as binding on them ; in tns they were supported by the laws of
the Indians, making the responsibility rest on the principal who directed them.
Soon the servants hecame insubordinate, and by drinking, quarrelling amongst
themselves and with the Indians along the routes, they made the traders loose the
good opinion of the natives, who formed the resoiution to destroy the intruders,
and nothing but the greatest calamity which befell the Indians, could have saved
the traders and their men from destruction.

The small pox had never visited these regions ; it suddenly appeared and spread
its destructive and desolating power, as fire consumes the dry grass of the field;
by its pestilential breath whole tribes fell victims to it: many, with the view of
disappointing the plague of its prey, terminated their own existence.

The country being thus depopulated, the traders became confined to two parties,
who formed a junction of interests, in 1784, under the name of the Northwest
Company, divided in sixteen shares, to be under the management of Messieurs
Benjamin and Joseph Frobisher and Simon M¢Tavish.

Some of the ancient traders(1) not satisfied with the shares allotted to them,
others having been left out of tbe new company,(2) being joined by Messieurs
Gregory, M-Leod, and Alexander M:Kenzie,(3) formed a new company.

Then ensued the severest struggle ever known in that part of the world. Mur-
der, arson, felonics of every cast and form, became the most active agents em-
ployed by both companies ; but such unnatural conflicts could not last; both com-
panies joined their interests in July, 1787, and formed one company under the
name of the Northwest Company,

This was the signal of an open war with the Hudson’s Bay Company, which
terminated in 1821, by the junction of the two companies.

To that period the natives were decreasing in number, which in a great mea-
sure was attributed to the use of ardent spirits, more profusely distributed
amongst them whilst the traders were at war; but since the union, beneficial
changes have taken place, spirituous liquors are no more allowed to be introduced
into the country ; hence no murders, few quarrels, matrimonial unions more re-
spected, and to these moral advantages an admirable regulation has been made
and is enforced. Large tracts of the Indian forests are laid out, on which for
seven years none are allowed to hunt, except for food and clothing ; during that
time the animals, whose furs are precious, encrease and multiply.

To these temporal benefits may be added spiritual blessings. To the influence
of trade, the influence of religion is joined. Missions have been established al-
most all over the country ; they were at first on the Hudson’s Bay territory in

(1) Peter Pond.
(3) Mr. Pangman.

(3) Then a clerk, and afterwards deservedly knighted.
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1318 hy Bishop Plessis and Messieurs H. R. Provancher and Dumoulin wer
sent to Red River; on the 12th May, 1522 Mr. Provancher has been consecrated
Bichop, and is the Superintendant of these missions, where the Indians resort
after the chase is over.

The Indians seem to be sensible to these advantages, and the Governor of the
Hudson’s Bay territory, Sir George Simpson, the chief factors and their clerks,
have received public testimonies of the gratitude of the missionaries, for the as-
sistance they have afforded them in their undertaking.(1)

In 1813 the celebrated chicf Tecumseh fell, bravely defending British interests
in Upper Canada. His allies, the Indian nations, issued forth from their forests,
and were both dreaded and respected. Tecumseh’s Influence equalled his great
skill and bravery. When General Proctor intimated to him his intention of re-
treating before the American army, Tecumseh told him that he might prepare
himself for the worst consequences, should he do so ; that the great wampum belt
of friendship and alliance binding the hands of the King of England and of the
Indian nations, would be cut in the centre of the heart, and that the hands at each
end of it would be eternally separated.(2)

The threat had a partial effect, but the fate of Tecumseh and of General Proc-
tor were decided: the former fell gloriously fighting the enemy of the British Em-
pire, and the latter had to defend his military character before a general court mar-
tial.  Since that period the Indians, whosc forests border on the great lakes, have
abandoned large tracts of their lands to government for the whites. The following
speech of Sir Francis Bond Head indicates that they are not yet done ceding their
lands :—

LVIL.—S:r Francis Bond Head’s Speech, as reported to the Secretary of State
Sor the Colonies.

My Children,

Seventy snow seasons have now passed away since we met in
council at the crooked place (Niagara,) at which time and place your great father
the king and the Indians of North America tied their hands together by the wam-
pum of friendship.

Since that period various circumstances have occurred to separate from your
great father many of his red children; and as an unavoidahle increase of white
population, as well as the progress of cultivation, have had the nawral effect of
impoverishing your hunting grounds, it has become neceszary that new arrange-
ments should be entered into far the purpose of pratecting vou from the cneroachi-
ments of the whites.

Tn all parts of the world farmers seek for uncultivated Jand as eagerlv as you,
my red children, hunt in your great forest for game.  If you would cultivate vour

(1) See a notice of the Missions of the Diocese of Quebec, printed at Quebee, 1839, by
Frechetfe & Co., No. 8, Mountain Street.

(2) Tn the centre of the belt was the figure of a hearl worked in with wampum, and at cach
end that of a hand.

E
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land, it would then bz considered your own property in the same way ashyouf
dogs are considered among yourselves to belong to those who have reared t em ;
but vneultivated land is like wild animals, and your great father, who ha§ hitherto.
protected you, has now great difficulty in securing it for you from the whites, who
are hunting to cultivate it.

Under these circumstances, I have heen obliged to consider what is best to be
done for the red children of the forest, and I now tell you my thoughts. It ap-
pears that these islands, in which we are now assembled in council, are,.as well
as all those on the north shore of Lake Huron, alike claimed by the English, lh'e
Ottawas, and the Chippewas. I consider that, from their facilities, and fiom their
being surrounded by innumerable fishing islands, they might be made a most de-
sirable place oi rasidence for many Indians who wish to be civilized, as well as to
be totally separated fiom the whites; and I now tell you that your great father

will withdraw his claim to these islands, and allow them to be applied for that
purpose.

Are you, therefore, the Ottawas and Chippewas, willing to relinquish your re-
'
spective claims to these islands, and make the property (under your great father’s

controul,) of all Indians whom he shall allow to reside on them?  If so, affix
your marks to this my proposal.

(Signed) F, B. HEAD.

(Signed) J. B. AssErivack, Josuweko.
MoxoMMINOCE, Kevuckance,
WawsrPHACK, Shawenausaway.,
Kniow:r, Espaniole.
Krrcuestoxosyor, Snake.

Prea ata Wien, Pantauseway.

Panraxsiear, Purmangumeshcum,

NanawnurTESE, Waguumauguin.
Manatowaiming, 9th August, 1336,

LV —Statistieal Tables of 1he Indian Tribes.

NUMERICAL STATEMENT OF THEZ INDIANS IN NORTH AMERICA.

The romnants of the once numerous tribe of the

aborizinal inhabitants of the Lower Provinces, are scattered over Ne
Nova Scotia, Prince Edward's Island, and the T
not exceed 200 individuals ; they have pres
their habits of intemperance,

Souriquois or Micmacs, the
w Brunswick,
and of Cape Breton ; they do

erved a roaming disposition, and, from
their numbers are rapidly decreasing.(1)

-
Sce Bir C. A Fitzres’s Despatch to Lord Glenelg

o

» 8th Octlober, 1838,
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IN LOWER CANADA.

At Sault St. Louis, the Iroquis number . . 932
At St, Regis, . . . . . . 381
Lake of the Two Mountains, . . . 300
Hurons at Lorette, . . . . 219
The Algonquins at Three Rlvers, . . . 11
At St. Francis, . . . . . . 298
Abenakis at 5t. Francis, . . . . 330
Becancour, . . . 119
Nepisingues at Lake of the Two Mountam:, . 264
Tétes de Boules, River St. Maurice, . . 28

Malecites, Isle Verte, . . . . . 105
Restigouche and Gaspé, Micmacs, . . 430
Wandering Malecites, Micmacs, and others, . 93

Making a total of (men 1058,) (women 1158,) (children 1359,) 3573 souls. (1)

INDIANS SETTLED WITHIN THE LIMITS OF THE PROVINCE OF UPPER CANADA,
AS MENTIONED IN SIR FRANCIS BOXND HEAD’S DESPATCH TO LORD GLENELG
IBID.

The Mohawks of the Bay of Quinté.
Messessahgas of Gananoque, Iingston and Bay of Quinte.
Messessahgas, of the Rice Lalkes.
Chippewas, of Matchedash Bay.
Chippewas, of Lake Simcoe.
Messessahgas, of River Credit.
The Six Nations, and other tribes, on the Grand River.
Chippewas, of Sahguenay.
Chippewas, of Thames.
The Delawares, (known by the name of Moravians,) of the Thames.
Chippewas, of Chenail Ecarté and north branch of Bear Creek.
Chippewas, of the St. Clair.
Wryandatts.
Chippewas, of Pointe Pele and River Rascum. They number about 5600 souls.
The Chippewas, Munsees, and Moravian Delawares number 945 souls, vig i—
Chippewas, . . . . 401
Munsees, . . . . 242
Moravians, . . . . 302
At Coldwater, and the Narrows of Lake Simcoe, there are two tribes of Chip-
pewas, about 500.
The Chippewas, who resort annually to the borders of Lalke Huron, between

(1) SeeSit F: B. Head’s Despatch to Lord Glenelg, 13th Jnly, 1837.
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Penetangueshine and Sault St. Mary, within the province, may be computed a¢
about 1200.

In addition to those, are vast numbers, scattered through the forests between
Lake Huron and the Hudson’s Bay Territory, on the north side of Lake Superior,
and extending along the boundery line betwixt her Majesty’s territory and that of
the United States. These tribes are wild and uncultivated ; their number has

never been ascertained.
STATISTICAL TABLE OF THE INDIANS ON THE HUDSON’S BAY TEKRRITORY, FROM
FOND DU LAC SUPERIOR.

Chippewa Ann, Athabaslka, . . . . 17000
Killistinons, Athabaska River, . . . . 159
English River, . . . . 1691
Lac Ouinipique, . . . . 377
Nipigon, . . . . . 820
Swampees, Rat River, . . 310
Assiniboines and Black Feet mmed Fort des Prairies, 64360
Sauteux, Fort Dauphin, . . . 6%

Crees, Sauteux, and Assiniboines, mmed Sauteux —
Upper Red River, . . . . 4870

Lower Red River, . . . . 600

Lac Lapluie, . . . . 439

Fond du Lac Superior, . . . 3177

Mille Laes, . . . . . 232

Lac des Chiens, . . . . 147
Total, . . 94249 souls.

This statement is taken from the above mentioned reports of the chief factors
of the Hudson’s Bay Company, the communication of which we owe to John
Clarke, Esquire, now of Montreal, one of them.
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CHAPTER 1.

OF PERSONS.

SECTION IL.—InTrRoDUCTION.—I. Definilion of the word. II. How consi-
dered by the Custom. I1I. Marringe. IV. Status of Marriage. V.
Constitution of Marriage. VI. Rights and Effects of Marriage. VI1I,
Divorce. VIII. Foreign Divorces. IN. Ageof Majority, X. Eman-
cipation. XI. Tutorship. XII. Curatorship.

SECTION Il.—AuvEns.—I. Aliens. II. Aliens by the Laws of Lower and
Upper Canada, under the French Kings. III. Aliens by the Laws of Ca-
nada by Provincial Statutes, in both Provinces, IV. Statutes and their
Contents by Articles. V. Judicial Decisions. VI, What is an Alien.
Status and Consequences. VII. Aliens by the Laws of England.

SECTION IIl.—NatioNar Domiciv.—I. Definition. II. Dowacil of Nu-
tivity. 1II. Of an Illegitimate Child. IV, Of Minors and of persons
under the authority of others. V. Of Murried Women. VI. Of a Mar.
ried Man having his Family in one place and doing business in another.

SECTION IV.—I. Capacity of Persons, 1I. Governed by the Laws of his
Domicil. III. Age. IV. Mwried Women. V. Effect of the change
of Domicil in case of Community. VI. Decision of the English Courts.
Lord Eldon’s Opinion. VII. Rules adopted by the Scotch Jurists.  17T11.
Decisions of the Supreme Court of Louisiana.

SECTION V.—I. Guardianship by the Roman Law. I1. Property of the
Ward. III. Guardianship by the Laws of Ingland—Opinion of Lord
Eldon. 1V. Executors and Administrators by the Laws of Nations.

INTRODUCTION.

In almost every system of jurisprudence, the civil law holds the first and most
predominant place; it is the great source from whence they have been derived,
and they still recognize the influence of its principles and doctrines.(1)

Until the constitution of the French code civil, the Roman law prevailed in nu-
merous provinces of France as the acknowledged law, which the judicial tribu~

(1) Burge’s Commentaries on Colonial and Foreign Laws, Vol. I. page 16.
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nals were bound to adopt, except so far as it was at variance with any of' the or~
dinances of the kings of France. These provinces were calleq P‘rovmces.a’u
droit ecrit, but there were other provinces which did not recognize it as having
the force of law, but had been governed by customs——those cu.stoms were r.educed
to writing by the authority of the kings of France; that of Payis under Louis XII.
in 1510,

The Jurists of France, in making the distinction between these different sys-
tems of jurisprudence, say, “ The Roman law is the common law of France, and
it is an unquestionable maxim that in all cases wherein the custom did not pro-
nournce, they were to be decided by the Roman law, and that before the custom
of Paris could be extended to the other customs, it was necessary to ascertain if
the question was not decided by the Roman law.”’(1)

The customs of Franece were abolished by the seventh article of the law, 30
Nentose, the 12th of the Republic.

The code civil has been formed partly by the dispositions of the customs and
partly on those of the civil law.

The eminent jurists who assisted in this great work, thus happily express the
union of the two xystems: ¢ We have made, (if we are allowed to express our-
selves in these terms,) we have made a compact between the written law and the
customs as often as it has heen posxible to conciliate their dispositions, or to modify
some of them by the others, without breaking the unity of system.(2)

In the compilation of the code, amongst the conflicting opinions on the text of
the written law and the customs, the authority of Pothier was almost universally
followed ; he was their principal guide ; in very few instances only they dissented
from his opinion.  On the celebrated question, whether money paid under an ig-
norance of the law could be recovered back, they adopted that of Daguesseau.

More than three fourths of the civil code has heen literally extracted from Pos
thier’s treatises, without mentioning his name, as he formed his from those of Do-
mat, and as the digest has been composed from Papinien, Paul, and Ulpie.(3)

It appears that these modern lawgivers were either afraid or ashamed of they
names or theirauthors. Strong men have weak parts,

= —

SECTION I.—PERSONS.

1.—Definition.

Art. 1.—The difference of sexes, the various situations every human being is
called. to ﬁll in the family of mankind, have caused essential] distinctions to be
established in the social, political, and eivil rights of every one.(4) And the law

e —

82 %‘.’isea“’”[’b- 12 ch. 6, No. 5. Ferriere, Histoire du Droit Romain, Tom. 1, p. 336
~ lscours i R i . .
du Code Cfivl:l: pa:, %nétnmre, par Mcssieurs Portalis, Tronchet, Preamieu, et Maleville, du projet

(33 See Burge’s Foreizn and Colonial Law, Vol. I. pp- 12, 13.

4) L. 4 " de Stat- : ! . .
sec(.l, L 4 §1 f.deStat hom. Ibid L. 20. Domiat. Leix Civiles des Personnes, Tit. 2,
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has modified its language accordingly. TIn jurisprudence, underthe word man,every
human being is comprehended, whether a member or a stranger to society, what-
ever be his situation, capacity, sex, or age. And a person is a man, considered
with reference to the rank he holds in society, with all the rights his situation en-
titles him to, and subject to all the duties that situation imposes upon him : thus a
man sentenced to a capital punishment inflicting civil death, still lives as a man,
but the civil person is dead, being no more a member of society.

II.—How considered by the Custom,

ArT. 2.—The custom considers persons in relation to property only ; the dif-
ference which existed in France between noble families and burgesses has not been
introduced in Canada.(l) The Roman law, and the international law of nations,
take a wider view.

TIL.—~Marriage.

Arrt. 3.—Marriage is the first link of that long chain of ties which binds the
human family together. In Lower Canada, andin all Catholic countries, it is
treated as a sacrament, and also as a civil contract ; in England, where the holi-
ness of the matrimonial state is left to the ecclesiastical law, the temporal courts
have no jurisdiction to consider unlawful marriages as a sin, but merely as a civil
inconvenience.(2)

IV.—Status of Marriage.

ARrT. 4.—The status of marriage is Juris Genftum. Like other contracts, it
rests on the consent of parties able and willing to contract ; but different from them,
it is also a matter of municipal regulations; it confers the status of legitimacy on
children ; it gives rise to the relations of consanguinity and affinity, and it cannot
be dissolved by mutual consent.

V.— Constitution of Marriage.

ART. B.——As to the constitution of marriage, if celebrated according to the law
of the place, lex loci confractus, it must be valid everywhere, even if made in a
savage or harbarous country.(3)

VI.—Rights and Effects of Marriage.

ART. 6.—Not only the contract of marriage, properly celebrated in a place, is
valid in all other places, but the rights and effects of the marriage contract, ac-
cording to the laws of the place where celebrated, are also to be held equally in
force everywhere,(4)

(1) See an abstract of the Custom of Paris, made by Canadian gentlemen, by order of the
Honourable Guy Carleton, Esquire, Governor in Chief, of Canada, published in London in 1772,

(2) Blackstone, Vol. L. p. 433. Story conflict of laws, pp. 101, 102.

(3) Ibid. . .

(4) Rex vs. Lally. Case of Dalrymple vs. Dalrymple. 2 'Hagg. Consist. R. 54_. Bouhier
Coutume de Bourg: ch. 21 § 11, page 463, Huberus, lib. 1, tit. 3, § 9. Story conflict of laws,
page 147.
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VII.—Divorce.
Awrr. 7.—The laws of Lower Ganada do not admit of a divorce ; the utmost
to be obtained is a separation of property and habitation ; this even is considered
10 be a violent yemedy, introduced by the natural obligation to choose the least of

—but it only relaxes the chain, it does not break it.(1)

two evils,
except by a special Act

By the laws of England, marriage is also indissoluble,
of Parliament.(2)

VIII.—Foreign Divorces.

ArT. 8—In Scotland, divorce may be had through the instrumentality of a
judicial process, a decree of adultery and much Jess.(3)

Itis now deemed by all modern nations to be within the competency of legis-
lation to provide for the dissolution of marriage by enactments. In France a di-
vorce may be judicially obtained on mutual and persevering consent.(4) In the
United States of America, alihough there is a diversity of practice, it exists.
Divorce is grantable by judicial tribunals. It is also the law in Holland,
in Pussia, in Protestant States of Germany, in Denmark and Russia.(5)
By the Roman law unbounded license is allowed to divorces.(6) By the laws of
the Jews divorce was admitted, but obtained with difficulty.(7)

IX.--Age of Majority.

Arr. 9.—By the custom, the age of majority is, as by the Roman law, at
twenty-five, but a provincial ordinance has fixed it for both sexes at twenty-
one.(S)

X.—Emancipation.

ArT. 10.—By marriage duly solemnized, minors are emancipated ; that is,
.they are authorised to dispose of their personal property, as also of the interest,
income, and utility their real property may produce. By the advice of a family,

councn! of.sev?n relatives, or [riends for want of relatives, sanctioned by the judge
emancipation is also obtained.(9) ,

(1) Guyot Dict. Jurisp. V" i

! . sp. Verbo separation decorps.

(2) See Blackstone’s Commentaries, Vol. I. pp?440 441-

(3) Ferzuson on Marriage and Divorce. ’

f:l) Code Civil des Francais.

9) Sec Story Conflict of Laws. {rom page 168 :

(§) Nouvellcs, ch. %, Cod. lib. 5. Ses Bothies Trates

g’) fS;?i Supm,’ Y :ag.clllé.J. See Fothier Traité du Marriage.
) 224 Geo. 1. 16th Feb 750

(®) Custom, Art, s39. ©rarss 1780
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XL—Tutorskip.

Art. 11.—The Roman or natural tutorship is not admitted ; the dative, or by
election, is the only one in force.(1)

XI1.— Curatorship.

ArT. 12.—Curators to insane persons, or others labouring under other disa-
bilities, or absence, may be appointzd in the same way.(2)

SECTION II.—ALJENS.

I.—Aliens.

Arrt. 13.—The jurisprudence of every State makes a distinction between its
natural born subjects and those who are aliens, by withholding from the latter cer-
tain rights and privileges enjoyed by the former. The jealous reserve with which
Rome granted the Jus Civitatis, the right of citizenship, has been regarded in the
same light and jealous spirit by almost every State which succeeded her.(3)

I1.—dAliens by the Laws of Canada, under the French Kings

ARrT. 14.—Previous to the Conquest, the French laws regulated the capacity of
the subject. By them strangers were capable of performing all acts allowed by
the laws of nations ; in general they could enter into all contracts authorised by
that law ; they might give and receive nicr mvos, but they could neither receive
nor dispose by will; they lived free, but died slaves, serfs. The advantage of
making acts, permitted by the civil law, was interdicted to them ; they could not
transmit their succession ; but the king, by letters of naturalization, could relieve
an alien from these disabilities.(4) Under the present government an Act of the
Imperial Parliament is, by Blackstone, said to be absolutely necessary for the na~
turalization of an alien.(5)

IIN.—Aliens by the Luws of Canada by Provincial Slafutes.

Arr. 14.—Baut the provincial legislatures of Lower and Upper Cunada, by twoe
Acts, assented to by the king in council, have declared to secure and confer the
civil and political rights of natural horn British subjects on certain inhabitants of
both provinces.(6)

(1) Custom, Arts. 266, 27].

(2) Custom, Art 270,

(3) See Burge’s Commentaries on Forgign and Colonial Laws, Vol. I. page §67.

(4) Guyot’s Repertoire de Jurisp. V. Aubain.

(5) Blackstone’s Commentaries, Vol I. § 366.

(6) An Act of the Legislature of Upper Canada, in 1828, assented to by his Majesty in coun-
<il, May 7 same year, 9 Geo. IV. ch. 20; and an Act of the Legisluture of Lower Canada, in
1831, asseated to by the king in council 12th April, 1832, 1 Wun. 1V, cli. 33

F
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The principal disposition of both of these Acts are ag follows :—
Preamble of the Statules.

ART. 15.—Whereas it is expedient to remove by law doubts that may have
arisen as to the civil rights and titles to real estates of some of the persons herein-
after mentioned, and to provide by some general law for the naturalization of such
persons, not being by law entitled to be regarded as natural born subjects ; it is
enacted that all persons who bave at any time received grants of land from the
crown, all who have held public offices under the great seal of the province, or
the seal at arms and sign manual of the governor, all persons who have taken
the oath of allegiance, all persons ho had their settled place of abode in Upper
Canada before 1820, and in Lower Canada before 1823, and still resident in the
said provinces at the passing of the Acts respectively, are admitted and confirmed
in all the privileges of British born subjects, as respects their capacity at any time
heretofore, to take, hold, possess, convey,devise, and transmit any real estates in the
said provinces, to all intents as if they had been born in his Majesty’s kingdom of
Great Britain and Ireland; and that the children, or more remote descendants of
such persons who may be dead, shall be admitted to the said privileges, after hav-
ing taken the cath ahovementioned.(1)

Sec. 2. All persons actually domiciled in Upper Canada before 1828, and in
Lower Canada before 1831, not being of the descriptions of persons beforemen-
tioned, who shall have resided therein, or in some of his Majesty’s dominions, to
complete seven years continual residence, shall be admitted to the benefits of these
Acts, having taken the oath of allegiance within three years after having com-
pleted the stated residence, if of the age of eighteen years, at that time or withim
three years after having attained the age of eighteen.(2)

Sec. 3. The false swearer shall be deemed guilty of wilful and corrupt perjury,
and will forfeit the advantages of the Act.

Secs. from 4 to 12 are relative to the clerks, their duties, and their fees, and the
9th section limits to the 1st of January, 1850, the time in which the oaths shall
be administered, or proceedings be had, under these Aects,

Sec. 13. Persons not natural born subjects, who at the time of passing these
Acts were domiciled in the said provinee, dying before the period of taking the
oath, such persons may be deemed born suhjects for all the purposes of this Act.

Sec. 14. No persons to be diturbe | in the possession of any lands on the
ground that they or their ancestors have leen aliens, provided they resided in
Uppf:r Canada the 26th of My, 1526, and were actually under the age of sixteen,
and in Lower Canada on the 1st of January, 1828,

Sec. 13. Any person claiming to hold as next entitled as nearer in the line of

descent of an alien, and havinz taker actual possession of rea| estate in Upper
Canada before the 15t of AMav, 1526, and in Lower Canada before the 1st of
January, 1823, and made umprovements theceon, or had contracted 1o sell or de-

-_—
(1) Femalex are exempled fram tal

( king t i
Fis10ns of these Acts relatize 1m the r\;"‘: he oath, and Quakers are Alowed to firm, in all pro-

2) In Upper Canuda the 0% Lo be

— .

takien at sixtecr veaga a¢ aze.
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part with the said real estate before the said periods of 26th of May, 1826, and
1st of January, 1828, no person being at that time in adverse possession of the
same, such rights will remain valid as if these Acts had not been passed.

By the 14th section of the Upper Canada statute, the Acts respecting the eligi-
bility to the assembly, and the provincial statutes 54 Geo. III. ch. 9, not to be af-
fected.

V.—Judicial Decisions.

The Courts of King’s Bench of Lower Canada, the Provincial Court of Ap-
peals, the King’s Privy Council, on appeals from these Courts, have established
the following doctrines relative to aliens in Lower Canada :—

An alien domiciled in Canada, but not naturalised, is incapable of taking real
property by divise.(1)

An alien can inherit the personal estate of British subjects.(2)

An alten cannot devise by last will and testament. The succession of an alien
will devolve to his grand children, natural born subjects, to the exclusion of his own
children, who are aliens.(3)

VI.—What is an Alien.—~Status and consequences.

ArT. 17.—Who is an alien? is a question to be decided by the law of Eng-
land, but when alienage is established the consequences which result from it are
to be determined by the law of Canada. If an alien dies without issue, his lands
belong to the crown ; but if he leaves children, some born in Canada and others
not, the former exclude the crown, and then all the children inherit asif they
were natural born subjects. When an alien has a son, who is also an alien, the
children of the latter inherit from the grandfather, to the exclusion of their father.
Although an Act of the Legislature pussed after judgment, rendered in a court of
original jurisdiction, may affect the rights of a party as they existed at the institu-
tion of a suit, this circumstance cannot be taken advantage of, in an appeal from
the judgment(4)—as no proceedings will be had upon the two last recited statutes,
after the 1st of January, 1850. The laws of England will take their effect rela-
tive to aliens in the province of Canada.

VII.—Aliens by the Laws of England.

ART. 18.—An alien, by the laws of England, is a person born out of the alle-

giance of the sovereign.
The qualities incident to a natural born subject, and which constitute that status,

are :
1st. That his parents must be under the actual obedience of the king of Eng-

land at the time of his birth.

(1) Paquet against Gaspard, 20th April, 1820. Quebec. See Stuart’s Reperts, page 143.
(2) Sarony axainst Bell. King’s Beneh, Quebec, April, 1828.  Stusrls Reports, p. 345.
(3) Donegani vs. Donegani. King’s Bench, Montreal, 13th June, 183%. Stuart’s Reports,
. 460. ) '
F (4) J. Donegani, Appellant, vs. J. A. Donegani and others, Respordents. Privy Council, 24
February, 1833. Stuart’s Reports, p. 605.
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24. The ineligibility of an alien to public offices, forms a part of the Iflws of
England. An alien is disabled from holding immoveable proPerly f_or his own
benefit, although he may purchase : for the crown acquires a right to it from the
moment of the purchase, which no act of the alien can defeat.(1)

An alien cannot take by devise, by descent, dower, guardianship, or other acts
of the law ; he cannot purchase a lease of land for a long term, but he may, if he
be a merchant, take a lease of a house for his habitation for a term of years only,
and, if he depart the kingdom, or die, it goes to the king.(2)

A relaxation of the dizability under which aliens laboured, has been admitted
in the colonies for the purpose of encouraging loans of money ; whether friends or
enemies, they are enabled to lend money on mortgage of estates, and on non-
payment to bring the property to sale.(3)

Every foreign seaman, who, in time of war, serves two years on board of
an English ship, by virtue of the king’s proclamation, is, ipso facfo, naturalized
under the restrictions mentioned in the two last statutes 12th and 13th Wm. IIL
ch. 2.

All foreign Protestants and Jews, upon their residing seven years in any of the
American colonies,without being absent above two months at a time,and al! foreign
Protestants serving two years in a military capacity there, or being three years em-
ployed in a whale fishery, without afterwards absenting themselves from the king’s
dominions for more than one year, and none falling within the incapacities declared
by statute 4, Geo. II, ch. 21, shall, upon taking the oaths of allegiance and su-
premacy, or in the ordinary cases, making an affirmation to the same effect, are
naturalized to all intents and purposes, as if they had been born in England, ex-
cept as to the sitting in Parliament, holding offices, or obtaining grants of land from
the crown within the kingdom of Great Britain and Ireland.(4)

SECTION III.—NATIONAL DOMICIL.

L.—Definition.

.Anfr. .19.—-—-A dlomicil is the place where a person has his permanent home,
his principal establishment, his family residence, to which, whenever he is absent,

has the intention of returning,(5) where he enjoys his municipal privileges.(6)

(1) Beacon’s Abridgment, p. 174. Blackstone’s Co i

(2 See Burge’s Foreign a,nd Colonial Law, Vol. 1. mmentaries.

(3) 13Geo. 1. ch. 14, Jamaijca Act, Geo. 111. eh. 16.

(4) Statutes 13 Geo.1I. ch.7. £0 Geo. II. ch. 44. 22 Geo. II. ¢h. 45

See Blacdstone’s C . ; 2 Geo. 111. ch. 25.
ety one’s Commentaries, Vol. 1. pp. 364, 371,  Vol. 11. pp. 249, 274, 293. Vol. 1V.

(3) Cod.lib. 10. tit. 39 Pothier. Pa i i
: 0. tit. 39. P . ndect lib. 50, tit. 1, § 2 .
(6 Digest, lib. 0. Pothier Pendectes, fib. 50, ’Dlem'z,afd, vt 3,0;:&“15, p. 308.
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I1.—Domicil of Nativity.

ArT. 20.—It is generally adopted that the place ofthe birth of a person is his
domicil, if at the time it is that of his parents.(1)

HI.—Of an Illegitimate Child.

Art. 21.—1If illigitimate, he follows the domicil of his mother.(2) The do-
micil of nativity continues until a new one is obtained.

IV.—Of Minors and of persons under the authority of others.

ART. 22.—Minors and persons under the authority of others, cannot change
their domicil. They follow the domicil of their parents or of those over them 5
and if the father die, his last domicil is that of his infant children.(3)

V.—Of Married Women.

Arr. 23.—The domicil of a married woman is that of her husband ; being a
widow, she retains it.

VI.—Of a Married Man having his Family in one place and doing business
tn another.

ART. 24.—If a married man has his family settled in one place, and does
business in another, the former is considered the place of his domicil ; if unmar-
ried, the place where he transacts his business or exercises his profession.(4)

ArT. 25.—Residence in a place, to produee a change of domicil, must be vo-
iuntary ; it is not changed by banishment, imprisonment, &c.

Intention to change a domicil without the fact, or the fact without the intention,,
avails rothing.

ArT. 26.—If a man has acquired a new domicil from that of his birth, and re-
moves from it with an intention to resume his native domicil, the latter is re-ac-
quired, even when he is on his way to return.

ARrT. 27.—Children born upon sea are deemed to be of the country of the do-
sricil of their parents.(d)

SECTION IV.——CAPACITY OF PERSONS.

I.— Capacity of Persons,

ArT. 28.—All laws, which have for their principal object the regulation of the
capacity, state, and condition of persons, have been treated by foreign jurists ge-

(1) Cod. lib. 50,

(2) Digest, lib. 50. ) )

(3) Pothier, Coutume de Orleans, ch. 1, art. 12. Domat. Loi Publique.

(4) Denizard, Merlin, Guyot, Verbo Domicil. Digest. . . ) .

(5) Denizard’s Bictionary. Merlin and Guyot’s Repertoires. Verbo _Domncll. Digest, lib.
50, tit. 1:  Cod. lib. 10, tit. 30. Henry on Foreign Law. Story’s Conilict of Laws, from page
3910 49.
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nerally as personal laws. Boullenois has stated the d(?ctrine arr.xong hi.s ge'ne.ral
principles. Personal laws (says he) affect the person with a ql.xallty which is in-
herent in him, and his person is the same everywhere ; that is to say, a man is
everywhere deemed in the same state, by which he is affected by the law of his
domicil.(1) Wherever inquiry is made as to the state and condition of a person,
there is but one judge, that of his domicid, to whom it appertains to settle the

matter.(2)

I1.— Governed by the Laws of his Domicil.

ART. 29.—The state and quality of a person are governed by the laws of the
place to which he is by his domicil subjected. Whenever a law is directed to the
we must refer to the law of the place to which he isjpersonally subject.(3)

III.—Age.

person,

Art. 30.—The result of this doctrine is that a person who has attained the age
of majority, by the law of his native domicil, is deemed everywhere to be of age ;
and on the other hand, a person who is in his minority, by the law of his native do-
micil, is to be deemed everywhere in the same condition.

IV.—Married Women.

Art. 31.—The same rule applies to a married woman, If, by the law of hef
domicil, she cannot dispose of her property except with the consent of her hus-
band ; she is equally prohibited from disposing of her property situate in another
place, where no such consent is requisite.(4) Frolands, who maintains this doc-
trine, excepts wills by which the wife may dispose of the property, notwithstand-
ing the contrary law of her domicil, if the law of her actual domicil allows it.(5)
Although other jurists distinguish between moveable and immoveable property, ap-
plying the law of situs to the latter, and the law of the domicil to the former.(6)

V.—Effect of the change of Domicil in case of Community. »

ArT. 32.—Is the law of the matrimonial domicil to govern, or the law of the
local situation of the property, or the law of the actual domicil of the parties?

Does the same rule apply to moveable as to immoveable property? When in
different countries these questions are of daily occurrence, particularly in Lower
Canada, where the law of community exists, on account of the emigration from
the British isles and other foreign countries where it does not exist : yet they have
not received the solemn opinion of our courts, to relieve practiti,oners fer the
perplexing diversity of opinions amongst foreign jurists on these subjects.

Merlin at one time bent the whole strength of his acknowledged abilities to es-

(1) Boullenois, Principles Generaux, 10, 18
I pp-4,6. Ob i
(2) Rodenburg, De Div. Stat. ch. 3 s 4 to 10. B’()ullenoiss,e;ZaSU?{;s’(‘;’blgalféé 4 46
c ( f? A similar rule is laid down by Froland, Bouhier, Voet Pol.,hie;' d l; )
onfiict of Laws, page 52. Merlin, Repertoire Statuts. ? » uc others.
g; ?er;ryl;)’n aoreign Law, §1, p. 31.
roland’s Memoirs, ch. 7, § 15, p. 172, St i
oV , s > p- 172, Story, Conflict of 1L .
18(9.) Eodeit’. ?g;%undsus, SSloclm]ans,.and Pickins, cited in Merlin,a;:;;:ho:',epl.\fi?érité §5
- See Story, Conflict of Laws, p. 53, and following Capacity of I;‘erlon’l. P

See Story,
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tablish the doctrine, that the law of the matrimonial domicil, and not of the new

domicil, ought to prevail. Butafter having maintained this opininn more than forty
years, he changed it, and adhered to the doctrine that the law of the new domicil
ought to govern.(1) LeBrun and Renusson are of opinion, that without a sp. cial
contract, it is the law of the domicil of the husband at the time of the marriage,
that is to govern.(2)

Pothier, following the opinion of Dumoulin, says, thatin case there is no ex-
press contract, if’ the law of the matrimonial domicil creates a community, that it
applies to all property present and future, wherever situate, and even in provinces,
which do not admit of a community.(3) Grotius is also stated to have held the
same opinion in a case where he was consulted.(4) That question may arise in
Upper Canada, in case of removal of 2 married couple from Lower Canada, with-
out a special contract, Guyot admits that customs are real statutes, although he
maintains the opinion that future acquisitions, in case of no contract, are to be
governed by the laws of the matrimonial domicil of the parties.(5)

VI.—Decision of the English Courts.—Lord Eldon's Opinion.

ArT. 33.—No question appears to have arisen in the English courts upon this
point; but there is a case in which Lord Eldon is reported to have said that the
suit of Faubert vs. Turst was founded in the nuptial contract, and that if there had
been no contract the law of England, notwithstanding their domicil at the time of
their marriage, was in France, would have regulated the right of husband and
wife, who were domiciled in England at the dissolution of the marriage (by death,)
so that, according to this doctrine, the law of the actual domicil will govern as to
all property, without any distinction, whether it is property acquired antecedently
or subsequently to the removal.(6)

VII.—Rules adopted by the Scotch Jurists.
ARrT. 34.—The Scotch jurists have adopted the rule that, in cases of ¢com-
munity where there is no contract, the law of the domicil of the parties, at the
death of either of them, regulates the disposal of the property.(7)

VIHL.—Decisions of 1he Supreme Court of Louisiana.

Anrr. 35.—1In the United States of America, there has been a general silence in
those states governed by the common law ; butinLouisiana,where the jurisprudence
is mostly framed upon the general basis of the French law, and where the law of
community exists the point has several times come under judicial decisions. In
that state, its supreme courts are of opinion that the law of community should,
upon just principles of interpretation, be deemed a real law, as it relates to things
more than to persons, and has, in the language of Daguesseau, the destination of

(1) Merlin Repertoire, v. retroaclif. Autorisation Maritale, Majorité. .

(2) Lebrun de la Communauté, liv. 1, ch. 2, and Renusson de la Csmmunauté, liv. 1,
ch. 2and 3.

(3) Pothier, Traité de la Communaoté, Art. Prebin n. 10,14, 12, 13, 14.

(4) See Henry on Foreign Law, ch. 4, p. 36, 37 note.

(5) Guyot, Repertoire v. Communauté.

(6) Prec. ch. 207. See Story, Conflict of Laws, gh. 6, p. 150, .

(7) Ferguson on Marriage and Divorce, 346, 347 id. 361. Story, ibid.
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property to certain persons, and its preservation in view.('l)' The c?urt, t}.xere-
fore, hald, that where a married couple had remove('l from Vlrgnmz%, the'lr matrimo-
nial domicil, where no community exists, into Louisiana, where it exists, the ac-
quests and gains, acquired after their removal, were to be governed by the law of
community in Lowsiana.(2)

e

SECTION V.—FOREIGN GUARDIANSHIP AND ADMINISTRATION.

1.— Guardianship by the Roman Leow.

Art. 36 —By the Roman law, guardianship was of two sorts—{tutela and cura.
The first lasted in males until they arrived at fourteen years of age, and in fe-
males until they were at twelve, which was called the age of puberty of them
respectively.  From the time of puberty until they were twenty-five years of age,
which was then full majority, they were deemed minors and subject to curator-
ship. During the first tutelage, the guardian was called tutor, and they were

called pupils. During the second period, their guardian was called curator, and
they were called minors.

IL.—Property of the Ward.

ArT. 37.—Boullenois maintains that the property of the ward is strictly per-
sonal, and extend to the ward in foreign countries as well as at home.(3)
Vattel lays down a similar doctrine.(4)

Voet denies that laws respecting either persons or property have any extra ter-
ritorial authority.(5)

1II.— Guardianship by the Laws of England— Opinion of Lord Eldon.

Art. 38.—The House of Lords in England deemed the authority of the
English guardian sufficient to institute a suit for the personal property of his ward
in Scotland ; but the courts of Scotland have unequivocally decided the other
way.(6)

IV.—Exrecutors and Administrators by the Laws of Nations.

ArrT. 39..—In regard to the title of executor and administrator, derived from a
gran.t of administration in the country of the domicil of the deceased, it cannot
de jurc extend beyond the territory which grant them, for it is strictly territorial,
fm.d when granted in a foreign country is not recognized in other countries, unless
it is (_:onﬁrmed there by proper judicial proceedings ; and it has become a general
do'clnne of the common law, recognized both in England and America, that no
suit can be.bronght by or against any foreign executor or administrator in other
courts, in virtue of his foreign letters, testamentary or of administration ©)

(1) Ocuvres de Daguesseau. Tom. 4, p. b4, p. 660
(2) Story’s Conflict of Laws, ch, 6,p.’1p52. 2B B

(3) Boullenois, lib. 31, 68.

4) Vattel, b, 2,¢h. 9, § 85,

(56) Voet. De Stat. s 4, ch. 2, 0. 6, p. 123,

(('l)) ?Ie:iu?:seéqcu‘itg? ‘l:y3Storg,SCongict of Laws. Foreign Guardianship

» B3, ch. . Cine’ i i )

S0rys Contict ot L. 213, , § Erskine’s Institutes, b. 3, tit. 9, § 2, 26, 27,29. Bee
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Before concluding this chapter, it will be observed that, by the lasws of England,
the people, whether aliens, denizens, or natural born subjects, are divisible into
two kinds, the clergy and laity ; the clergy comprehending all persons in holy
orders and in ecclesiastical offices.(1)

The lay part, or such of the people as are rst comprehended under the denomi-
nation of clergy, may be divided into three distinct states—the civil, the military,
and the mariiime.

The civil state includes all orders of men, from the highest nobleman to the
meanest peasant ; since a nobleman, a knight, a gentleman, or a peasant, moy he-
come etiher a divine, a soldier, or a seaman.(2)

All degrees of nobility and honour are derived from the king, as their fountain,
and he may institute what new titles he pleases. Those now in u-e are dukes,
margquesses, earls, viscounts, and barons; these, Sir Edwazd Cook says, are all the
names of dignity in the kingdom, esquires and gentlemen being only names of
worship.(3)

The commonalty, like the nobility, are divided into several degrees, as esquires,
gentlemen, yeomen, tradesmen, artificers, and labourers.

Esquires.

It is, (says Sir W. Blackstone,) a matter somewvhat unsettled, what constitutes
the distinction, or who is a real esquire ; for itis not an estate, however large, that
confers this rank upon ils owner. Some are esquires by Dirth, as the sons of cer-
tain noblemen ; others by virtue of their oflice, as justices of the peace, in prac-
tice, are understood to be those only who bear an office of trust under the Crown,
and who are styled esquires by the king in their commissions and appeintments.(4)

Gentlemen.

As for gentlemen, (says Sir Thomas Smith,) they be made good cheap in this
kingdom ; for whosoever studieth the laws of the realm, who studieth in the uni-
versities, who professeth the liberal sciences, and, to be short, who can live idly,
and without manual labour, and will bear the port, charge, and countenance of a
gentleman, he shall be called master, and shall be taken for a gentleman.

Yeomen.

A yeoman is he that hath free land of forty shillings by the year.

The rest of the commonalty are tradesmen, artificers, and labourers ; who, as
well as all others, must, in pursuance of the statute, 1st Henry V. ¢. b, be styled by
the name and addition of their estate, degree, or mystery, and the place to which

they belong.(5)

(1) See Blackstone’s Commentaries, vol. 1, p. 376, § 377,

(2) Ibid, p. 396.

(3) Ibid, p. 404, § 405. .

(4) See Blackstone’s Commentaries, vol. 1, p. 406, § 405, and the nete of tha Bditnr 47 #ha

Londen edition, 1809.
AY Ripetrusmnmads Momm—drigy yol, 1) p, 406, § 407,

G
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TION OF PROPERTY AND ESTATES.

SECTION 1.—I. Estates and Things. I1I. Thingsingeneral. III. Things
which are common. IV, How considered by the Custom. V. Division of
Things. VI. Moveables. VII. Obligations—JAclions. VIII. Perpe-
tual Rents. IN. Seignioriol Rents, N. Thingswhich have no Character.
X1I. Materials proceeding from Demolition. XII. Meaning of the word
Furniture.  XI1I. Moveable Goods.

SECTION 1I.—Twuovessies.—I. Definilion of the word. I1I, Moveables
and Immoveablrs by destination. III. Buildings. 1V. Treesand Fruils.
V.o Things placcd by the Ouwner for the service of the inherilance.
V1. Menure. VIE Bee Hives. VIII. Quarries. IX. Moveables by
Fiction. X. Immorcibles by Ficlion.

SECTION HIL—Owxugstme 2xp its Mooirications.~—1I. General Drsposi-
tions. II. (Gineral Principles.  111. Division. 1V. Rights of the
Proprieter. 1. Property of the Soil and its consequences. VI. Of the
Right of dceession. VII. What @s Good Faith in a Possessor. VIII.
JHluvions.  IX. Dercliclions.  X. Land carried away and identified.
NI, Islands und Sand Bars.

SECTION IV.—Decistox oF tae Courrs oF King's BENCH AND PROVIN—
ciat Court or Arpests.—I. Rivers—They arc vested in the Crown Sor
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SECTION I..—OF THINGS.

1.—Estates and Things.

Ar —The word estate in g i
T» 40.—The word estate in general is a

pplicable to any thing of which riches
and fortune may consist.

This word is also relative to the word thing, which is

the second object of Jurisprudence, the rules of which arc applicable to persons,

things, and actions.

1L.—Tkings in general.

ART. +1.—Things are either common or public ;
State or to a corporation.
by the laws of the country,

they either belong to the
Tlen the use of them are regulated by the prince or
or they are the property of individuals.
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11—~ Things which are common.

AR\ 42.—Things which are common are those of which the properly belongs
to nobody in particular, and which ail men may freely erjoy, conformably to the
use for which nature has intended them,—such as light, air, running water, the
sea and its shores, rivers and thelr banks, and rivages, public roads.(1)

IV.—How considered by the Custom.

By customs, things which are common to all hy the laws of nature, in monar-
chical and mixed governments, are said to be the property of the king, being the
one visible magistrate in whom the majesiy of the public resides; in republics,
that of the state; but inall, the use of them are equa'lv governed by the laws of
nations and the local or municipal laws of the country.(%)

V.—Duwision of Things.

Arr. 43.--Things are also divided into moveables and immoveables, and into
corporeal and incorporeal.(3)

VI.—Moveables.

ART. 44.—KEstates are maveable, either by their nature or by the disposition of
the law.

Things moveable by th&ir nature, are such as may be carried from one place to
another, whether they move by themselves, as cattle, or cannot be removed with-
out extraneous power, as inanimate things.(4)

In the scnse of the civilians and Ewopean, continental juvisi. woads and
chattels are not only comprehended as in the common law, but als. real estates.

The definition between moveable and immoveable property, is, nevertheless,
recognized by them, and gives rise, in the civil as well as in the common law, to
many important distinctions as to rights and remedies.

VIL.—Obligations and Aclions.

ArT. 45.—Obligations and actions, the object of which is to recover money
due, or moveables ; although these obligations are accampanied with a morigage.
Those which have for their object a specific performance, and those which, from
their nature, resolve themselves into damages, shares, or interests, in banks or
companies of commerce or industry, or other speculations, although such com-
panies he possessed of immoveable property, depending upon such enterprizes,
all such actionsare considered as moveables ; but respecting associates,as long only

(1) Qua creavit Dominus tuus in ministerium cunctis gentibus quz sub caelo sunt. Deu-
teronomy iv. 19.  Naturali jure communiz sunt omnium haee, aer, aqua proflueus, et mare, et
per hoc littora maris, § 1, Inst. de rer, div. 2, § T cod.

(2) Bacquet. Desp: No. 1, Lacombe Receuil de Jurisprud:nce. Verbo Fleuve. Black-
stone’s Com. Vol. 1L. p. 429, § 300.

(3) L. 1, fl. de oed, ed. 8, § 4, C. de von. Qowzlite, L. 30, C. 93, de verb. Sign.

(4) Merlin, Repertoire verbo meubles, § 5. Idem biens, s 2. Idem Loi, v. beerts.
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-

for as soon as the society i3 dissolved, the right

as the society is in existence; : :
f the immoveables belonging to1t, pro-

which each member has to the division o
duces an jmmoveable action.(1)

VIII,——Perpetual Rents and Annuilies.

Art. 46.—1In the class of things, moveables, by the defermination of the law,

are also considerad the arrecrs of perpeival rents and annuities, whether they are
he condition of the alienaiion of

founded on a price in money or 00 the price or t
mwent of them,

an immoveable, as the action consisis in the right of evforcing pay
they become due day by day, it is the condition that extends the term ol pay-

ment.(2)
I1X.—Seigniorial Rents.

ArT. 47.—Seigniorial rents do not follow the above rule; they become due
only once a year, on the day appointed for payment.(3)

X.—Thinas which have no characler.
o

ART. $3.—All things corporeal and incorporeal, which have not the character
of immoveables, by their nature or by the dispesition of the law, according to
the rules laid down in this title, are considered as moveables.

XI.—Materials proceeding from Demolition.

Arrt. 49.—Materials arising from the demolition of a building, those which are
collected for the purpose of raising a new building, are moveables until they have
been made use of in the new building. But if the materials have heen separated
from the house or other edifice only for the purpose of having it repaired, or added
to, and with the intention of replacing them, they preserve the nature of immove-
ables, and are considered as such.(4)

XIl.—»Meaning of the word Furnilure.

ARrT. 50'—.The word furniture, made use of in the provision of the law, or in
the conventions or acts of persons, comprehends only such furniture as is intended

ha
ffmr 1:1 > use and ornament of apartments, but not libraries which happen to be
tuerein, nor plate.(5)

XL —Alovealle Goods.

n LN P
ﬂ-ARx- 51.—The 2xoression of moveable goods, that of moveables, or moveable
effe -ts, emplor ] 23 above stated, comprehends generally all that is declared to be
moveable, ¢ eouding w the rules 1aid down 1n this chapter.(6)

(1) v’;uslom Articles, Sy, 94, 93,

\':.;) 6ustom Arlictes, £8, 89, 90, 91, 92, 94.

(3) On the whole, see Domut Loix Cuviles, des Choses, tit. 3, sec. 1. Pothier des Choses
s

200, partie, § 2, Co
T o e mmunauté, No. 69. Const. de Rente, No. 112, Toullier 1. page 369;

(@) C. N. Toullier 111
. page 14.
(5) C.N.534. Pothier Bona
] t. Test. ¢h. 7, art. 4.
48) Toullier 11. page 410 5 111, page 18. S,’.a;aga 504,



THINGS. 53

The sals or gift of a house, ready furnished, includes only such furniture as is in
the house.(1)

The sale oc gift of a house, with all that is in it, does notinclude money, nor the

debts, or other rights, the tilles of which may be in the house ; all other move-
able effects are included.(2)

SECTION II..IMMOVEABLES.

I.—Definition of the word.

Anr, 52.—Immoveable things are in general such as cannot either move them-
selves, or be renioved :rom one place to anoiher.

This definiiion, strictly speaking, is applicable only to such things as are im-
moveable by their own nature, and not to such as are so only by the dispnsition of
the law.(3)

II.—Meveadles and Immovealles by destination.

ArT. 53.—There are things immoveable by their nature, others by their des-
tinations, and others by the object to which they are applied.(4)

11.—Buildings.

Arr. 54 —Lands and buildings, or other constructions, whether they have
their foundations in the soil or not, are immoveable by tieir naiure.(5) Standing

crops and fruits of trees, while standing, are likewise immoveable, and are con-
sidered as part of the land to which they are attached.(6)

IV.—Trces and Fruats.

ART. 55.—As soon as the trees are cut down, and the fruits gathered, although
not carried off, they are moveables.(7)

V.—Things placed by the Qwner for the service of the Inkeritance.

ArT. 56.—The pipes made use of for the purpose of bringing water to a house
or other inheritance, are immoveable, and are a part of the tenement to which they

are attached.(S)

(1) Toutlier 1IT. page 14. '

(2) Pothier, Donation Testamentaire, ch. 7, art. 4 & 5. 'Toullier, ch. 2, page 413.

(3) Pothier des Choses, 2me partie.  Communauté, No. 27 & 66. Merlin, Repertoire,
Verbo Statut. )

(4) C. N. P.517. Toullier, 1L p. 8; XIIL p. 184.

(5) Toullier, 111. p. 8 o -

(6) Fructus pendentes pars fundi videntur, L. 44, ff. de reivend. Custom Art. 92, 74, 231.

(7) Custom Articles, 92, 74, 231. Langlois, Princ. Gen. Immeubles. Pothier, Com.
No. 35. ) '

(()3) Pothier, Communauté, No. 45, Toullier, XIX. p. 387. Merlin, Repertoire, Verbo Loi.

§ n. 203.
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Thines which the owner of a tract of land has placed upon it for its service and
improvéments, are immoveable by destination j such are the following:—

Cattle intended for cultivation.

Implements of husbandry.

Seeds, plants, fodder, and manure.

Pigeons in a pigeon hole.

Fishes in a pond.

Beehives.

Mills, kettles, alembics, cisterns, vats, and other machinery made use of in ma-
nufaciures and other works.

Marbles, mirrors, wainscoats, &c., which, if taken away, would show a defor-
mity in the apartments, or leave the place vnplastered, arc all immoveables, but
an essential condition is, that it is the proprietor who must have fixed them, and
that must be done in a permanent manner, asif they are sealed with plaster or
secared with iron, &c.

Those placed by an usufructuary possessor, ora tenant, have not that quality,
because they are not deemed to have had a perpetual destination.(1)

VI.—AManure.

ART. 57.—Manure, even that which Las been brought on a farm by the lessee
from elsewhere, makes part of the land, its apparent destination to be incorporated,
and the necessity of manuring the soil, has established this rule, and the lessee
must leave it without any remuneration.(2)

In England all these are called heir looms, from the Saxon termination loom, in
which language it signifies a limb or member.(3)

VII.— Beehives.

‘:\RT. 58.—As to beehives, there is a diversity of opinion. Chopin, LeBrun,
Deispesses, and others, pretend that they are part of the Jand on which they live.
Pothier maintains that they are only a part of their hives, and, like them, are
moveables. His opinion seems to Le preierred.(4) ’

Bees, p.igeons, or fish, which go from one hive, pigeon-house, or fish-pond, to
afmther hive, house, or pond, belong to the owners of the Jast provided such bées
pigeons, or fish have not been attracted thither by fraud or art’iﬁce,(f)) ) ’

VIII.— Quarries.

\ ART. 59.—Quarries are by their nature immoveables,
ave been taken up are moveable, although still on the spot.

-—

(1) Labeo Generaliter Seribit i

eralit » €3 quee perpetui usu i i iffici

§ '2.2) CC:Jstom Arucles', from Art. 88 to 9-{). pGuyol, Rse;ae‘:ls:i:: evilrﬁhc(;’i)?um, sdificio esse, d. L.

& Suylot, Re([lelrlmre, Jurisp. verbo fumiers. ’ eue:

pelman, Gloss, 227, Blackstone’s Comm i

E;g }S)ee:hguyot, Repertoire, verbo Abeilles. eeteries; % p 427,

Ry 434}6’, Droit de Propriété, Na, 166, 168, N

but the stones which

0 279, Toullier, p. 7, XI. 406, 414, No.
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IX.— Moveables &y Fiction,

There are moveables and immoveables—also against their nature—but made
such by a fiction of the law, by which real estates take the nature of moveable
property, and as such to make part of a matrimonial community. This fiction
originates in the coutract of marriage, and its only effect is to cause immoveable
property to enter in the community, otherwise they preserve their real nature.

X.—Immoveables by Ficiion.

ArT. 60.—On the reverse, and again by a contract of marrioge, moveable
properiy is made to take the nature of immoveables, but only in two cases. The
first is when it is agreed that sums of money proceeding {rom dotations made to
the wife, donations made to the husband, or other matrimonial stipulations, shall
be invested into real estates. From the time of the stipulation, these sums take
the quality of immoveable properiy ; and although the investment has not been
made, they do not enfer into the community, and the action 1esulting [rom this
stipulation, is a real action to each of the spouses, and to their respective lincal
heirs.

The second effect is, that when a rent belonging to a minor is redeemed, the
sums proceeding from such redemption still continue to have the nature of real
estate ; such is the case for all sums proceeding {rom the alienation of immoveable
property belonging to minor children, because the nature of which cannot be
changed during their minority, and not even at their majority, as far as iegards
tutors, curators, and other administrators of property belonging to minurs, inter-
dicted persons, and others who caunot defend their property. For them, the fic-
tion ceases only when they have rendered the account of their administration and

paid the balance.(l)

SECTION III.—OWNERSHIP AND ITS MODIFICATIONS.

1.— General Dispositions.

ART. 61.—The mode by which the property in things passes to a new pro-
prictor, causes it again to be divided into propres or lincal property ; acquests, or
anti-nuptial gains; and conquests, or property acquired by a matrimonial com-
munity.

The custom has established five modes, by which the property in things is
acquived :(—

1. By successions.

2. Matrimonial community.

3. Dower.

4. Redemption by lineal heirs.

(1) Cout. ch. 94. Droit Commun. LeBrun des Successions. iiv. 4, ¢h. 2, u. 28. Lacomb
Recueuil de Jurisprudence, verbo Meneur, p. 438, .
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5. By prescription, or by contracts ; the custom acknowledges but two sortr—
Donations inter vivos and wills.

IT.— General Principles.

ART. 62.—Ownership is the right by which a thing belongs to some one in par-
ticular, to the exclusion of all other persons.(1)  The ownership of a thing is
vested in him who has the immediate dominion of it, and not in him who has a

mere beneficiary right in it.
1H{.—Division.

ART. 63.—Ownership is divided into perfect and imperfect ownership ; it is
perfect when it is perpetual—when the thing which is the subject of itis unin-
cumbeced with any charges towards any person, then the ownership is perfect ;
itis imperfect wien it is to terminate at a certain t!me, or on condition ; or if the
thing which is the subject of it, being an immoveable, is charged with any real
rights towarids a thir) person, as an usuiiuct, use, or service.

When an immoveable is subject to an usufvuct, use, or service, then the owner
of it, is sail to possess the mere ownership.(2)

W.—Rights of the Proprictor.

ArT. G6+.—No one can be divested of his property unless for some purpose of
public utility, and on consileration of an equitable and previous indemnity, as
prescribed by law.

By an equitable indemnity in this case, is understood not only a payment for the
value of the thing of which the owner is deprived, but also a remuneration for
the damages which may be caused thereby.(3)

V.—Properly of the Soil and its Consequences,

ArT. 65.—The ownership of a thing, whether it be moveable or immoveable,

carries wiih it the right to ali that the thing produces, and to all that becomes united
to it, either naturally or artificially.

VI.—Of the Right of Accession.

. {\m'. 66..——Fruits of the earth, whether spontaneéusly or cullivated, civil
ruits, that is the revenues yielded by property from the operation of the law, or

by agreement; youn '
3 i young animals, &c., belong to the propriet Lo )
cession.(4) ? ° proprietor by right of ac

The produce of the thing
returned with the thing to th
held it dona Jide.(5)

does not belong to the simple possessor; it must be

e owner, who claims the same, unless the possessor

8; }(::rolius, lib, 2, ¢h. 6, 5 1,
p othier, Droit de Propriété, No. i
o, e Drait o 551:57,’62,0&43%6%4. Introduction Générale aux Coutume, No. 100

(3) Pothier Contrat de Vente
ier, No. 112 i 7 i
(tg; g"';ﬁ%er, Droit de PrOPriété, No. 151. }:lrgglrlliill'é’ Il‘l“lJ pogy, Tolers 1L pe- 167010
otier Droit do Propriéié, Ne. 305, 342 & &'395 .3;1\711. Ne. 374
2 e, No.
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VIL.—-—What is Good Fuith in a Possessor.

ArTt. 67.—He who possesses as owner, by virtue of an act, sufficient in terms
to transfer property, the defects of which he was ignorant of.  He ceases to be a
bona fide possessor from the moment these defects are made known to him by a
suit instituted for the recovery of the thing by the proprietor.(1)

VIIL.—Property of the Soil and its consequences.

ART. 68.—The property of the soil carries with it the properly of all that which
is directly above and under it; the proprietor may construct upon or below the
soil.(2)

IX.—Works erected with other people’s Materials.

Art. 69.—If the owner of the soil have made constructions, plantations, and
works thereon, with materials which did not belong to him, he has a right to keep
the same, whether he has made use of them in good or bad faith, by reimbursing
their value to the owner of them, and paying damages, if he has caused any.(3)
And when plantations, constructions, and works have been made by a third per-
son, and with such person’s own materials, the owner of the soil has a right to
keep them, or to compel this third person to take away or demolish the same.

If the owner keeps the works he owes to the owner of the materials, nothing
but the reimbursement of their value and of the price of workmanship, without
any regard to the greater or less value which the soil may have acquired thereby ;
nevertheless, if the works, &c., have been done by a bona fide possessor of the
soil, and afterwards evicted, the owner shall not have a right to demand the demo-
lition of the works, &c., but he shall have his choice either to reimburze the value
of the materials and the price of workmanship, or to pay a sum equal to the en-
hanced value of the soil.(4)

X.—Alluvions.

AwrT. 70.—The accretions which are formed successively and imperceptibly to
any soil situated on the shore ol a river or creek are called alluvions. The allu-
vion belongs to the owner of the soil situated on the edge of the water, whether it
be ariver or a creek, and whether the same be navigable or not; who is bound to
.eave public that portion of the bank which is required by law for public use.(5)

XI.—Derelictions.

Arr, 71.~—The same rule applies to derelictions, formed by running water,
retiring imperceptibly from one of its shores, and e¢ncroacking on the other; the

(1) Pothier, Droit de Propriété, No. 393, 312, § 396. Vente, 274. Toullicr, I. p. 408, ; III'
p. 49 1V, p. 6745 VIL p. 224

(2) Custom, Art 97. )

(3) This is one of the laws ol the twelve tables of Rome. Law it. Pothier, Droit de Pro-
pristé, No. 170 & 171. " ) e . )

3(44) Pothier, Droit de Propriété, No. 170. Toullier, 11I. p. &1, 85, 233, p. 152 NI, p. 70,
1

(5.) Pothier, Droit de Propriélé, No. 157.  Communaut¢, No. 192,
H
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owner of the land adjoining the shore, which is left dry, has a right to the derelice
tion; nor can the owner of the opposite shore claim the land which he has

lost.(1)
This right does not take place in case of dereliction of the sea.(2)

XI1.—Land carried away and identified.

ArT, 72— ariver or creek, whether navigable or not; carries away by a
sudden irruption a considerable tract of land from an adjoining field, which is sus-
ceptible of being identified on another field, the owner of the tract thus carried
away may claim his property.(3)

XII1,— Islands and Sand Bars.

ART. 73.—Islands and sand bars, which are formed in the beds of navigable
rivers or sireams, and which are not attached to the bank, bLelong to the king, if
there be no adverse title or prescription. lIslands and sand bars, which are formed
in streams not navigable, belong to the reparian proprietor, and are divided among
them, by a line supposed to be drawn along the middle of the river. The repa-
rian proprietors then severally take the portion of the island which is opposite to
their land, in proportion to the front they respectively have on the stream opposite
the island.(4)

SECTION IV.—DECISION OF THE PROVINCIAL COURTS OF
KING’S BENCH AND APPEALS.

. Rivers— They are vested in the Crown Jor public use.

AgT. T4.—Rivers, whether navigable or not, are vested in the crown for the
pghhc benefit ; and no person, seignior or other, can exercise any right over them
without a grant from the crown.(5)

IL.—Seigniors have a Right in the Soil, and Servitude on the Wafer.

ART. T5.—A seigui ¢ hi i i
ety it oo s Duxlc])?,lby his grant from the crown, acquires a right of pro-
1e soll over whic iv i 'S 5 i 1
¢h a river not navigable flows; but in the running water
-_
-

(1) Pothier, Droit de Propriété, No, 15 i
‘ > Vo, 159, Toullier, I11. p. 104, 105.
;:}(eshpl%ce on the borders of the Sainl Lawrence ever; year. By’ a provineial statute, 1st W
. ch. 38, the owners of the land adjoining on the south side ad below Que.

bec, are entitled to cut and a i . of the river from and below Que-
. ropriat : A
() Ivid, Ppropriate to their own use the hay that grows on these derelictions.

(3) Pothier, ibid, No.133. Institutes, 71.  Toullier, I p. 106.

(1) Hais. Tracts. Dejure Mari i inci

Sir v oz, - ) ure Maris.  The leading principles above laid

hl:'v N ﬂiilgwne. See his (?ommeplarles, Right of Things, Vol. II. p- 1]62d0:hner2r§ Supporlfqrgy

P 060?251 ar{])d dfrelfcuons, with regard to rivers, is nearly the same as in th in say's,l 1 f’
(5)~’Pr:3;in,cial,(52’ ;3’1'24\. See Elackstone’s Commenlaries, Vol. 1, p. 298 ¢ tmperiat fan.

9 ourt ol Appeals, Boissomn & Oli Nover ’

from Queper “sooutt Repogfs, p.,mf'x vneau vs. Oliva.  16th Noveraber, 1823, An Appeal

A temporary dereliction



THINGS. 59

he has only a right of servitude while it passes through or before the land he re-
tains in his possession, which does not authorise him to divert the stream, or use
the water to the prejudice of other proprietors, above or below him.(1)

IIT.—Banks belong to the Reparian Proprietor.

ARrrT. 76.—The banks of navigable rivers belong to the reparian proprietor,
subject to a servitude in favour of the public, for all purposes of public utility.(2)

IV.—Rivers and Highways are of Public Domain.

ART. 77.—Navigable rivers have always been regarded as public highways,
and dependencies of the public domain; and floatable rivers are regarded in the
same light: in both, the public have a legal servitude for floating down logs or
rafts, and the proprietors of the adjoining banks cannot use the beds of such rivers

to the detriment of such servitude.(3)

(1) Provincial Court of Appeals, St. Louis vs. St. Louis and Benjamin Dumoulin, 30th April,
1834,
(2) Provineial Court of Appeals, Fournier vs, Oliva, 17th November, 1830, Stuart’s Reports,

p. 427.
(3) Court of King’s Bench, Quebec, Oliva vs, Boissonneau, Stuart’s Reports, p, 524.
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SECTION I.—GF SERVITUDES.

I.—Definition of the word,

ART. T8,—The vi2ht of servitude is &

e e right one has to uge property belonging



SERVITUDES. 61
Il.—Division.
ART, 79.—Servitudes may be divided into two kinds—personal and real.

1I1.—Personal Servitudes.

Art. 80.—Personal servitudes are those attached to the person for whose be-
nefit they are established, and terminate with hislife. This kind of servitude are
of three sorts—usufruct, use, and habitation,

IV.—Usufruct,

ArT. 81.—Usufruct is the right of enjoying a thing, the property of which is
vested in another, and to draw from the same all the profit, utility, and advan-

tages which it may produce, provided it be without altering the substance of the
thing.(1)

V.—-Obligations of the Proprietor.

Art. 82.—The obligations of the proprietor are reduced to one,—that of al-
lowing the usufructuary to enjoy peaceably the property of which he has the
usufruct ; should the proprietor deteriorate it, or cause damages to the usufructu-
ary, he must indemnify him.(2)

VI.—Rights of the Usufructuary.

Awrt. 83.—All kinds of fruits, natural, cultivated, or civil, the encrease of
catile, &c. produced during the existence of the usufruct by the things subject to
it, belong to the usufructuary.(3)

VI.—WNatural Fruits.

Art. 84.—Natural fruits are such as are the spontaneous produce of the earth ;
the produce and increase of catile.(4)

VIL—Covil Fruits.

Art. 85.——Civil fruits are rents of real property, the interest of monies and
annuities ; all other kinds of revenue or income, derived from property by the
operation of the law, are civil {yuits.(5)

VIII.—Rents and Annuilies, when due.

ArT. 86.—Renls and income of property, interest of money, annuities, and
other civil fruits, are supposed to be obtained day by day, and they belong to the

(1) Law 1, Inst. de Usuf. 90. Domat. Loix Civiles de Usufruct.  Liv. 1, Art. 1. Inst. L 1,
ff. de Usufructu, Inst. cod.

(2) L. 5. Digest. de Usufructu. L. 2, Usufructus Pretatur.

(3) Pothicr, Douaire, No. 184, n.199. L. 27, de Usufructu, L.3, 1 ff. de sufr. 67, cod. § 2
Institute. Dom. at Loix Civiles, tit. 11, art. 2, p. 90. )

(4) L. 28 de Usul. L. 48 D. de Acquerendo Rerum Domino. § 37, Inst. de Rerum Divi-
sione. L.68, §1,de Usufructu.

(5) Pothier, Donaire, No. 196, 199. Communauté, No. 205. Toul. IIT. p. 262, 263, &c.
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n to the duration of his usufruct, and are due to him,

fructuary in proportio ot
st they ol d at the expiration of the usufruct.(1)

though they may not he collecte
Mines, Quarries—How to be used by the Usu-

IN.—Trees, Sand, Stones,
fructuary.

Art. ST.—The usufructuary has a right to draw all the.proﬁts which are usu-
ally produced by the thing, subject to the usufrugt; accordmgl'y he may cut tcrleES,
take {rom it earth, sand, stones, and other materials, but for his use c'm‘ly, and for
the cultivation of the land ; and provided he acts. as a prudent admm.lstrator, he
has a right to the proceeds of quarriesin lands subject to the usufruct, if they were
actually worked before the commencement of the usufract; but he has no right

. . o
{0 mines and quarries not opened.(2)

X Alluvions, Islands, Treasure Trove, Rights of Servitudes, to be enjoyed by
the Usufructuary.

Arr. 88.—The usufructuary enjoys the alluvions, but not the islands formed
in the streams ; neither has he any right of enjoyment to the treasure found on
the land during his usufruct.(3) He enjoys the rights of servitude due to the in-

heritance.(4)
XI.—He may dispose of his Right.

ART. 89.—The usufructuary may sell, lease, or give away his right.(5)

SECTION II. OBLIGATIONS OF THE USUFRUCTUARY.

1.—He must obtain possession.

ArT. 90.—The usufructuary must be put in possession by the owner, and an
inventory containing the estimated value of the estate must be made by a notary.

Should the owner refuse to be present, or being absent from the jurisdiction of
the court, after due notification, the judge shall appoint a counsel for him to assist
at the inventory.(6)

II.—He must give security.

ART. 91.--The usufructuary must give security that he will use as a prudent
administrator, and faithfully fulfil the obligations imposed upon him.(7)

(1) Institutes, L. 26 de Usufruct. Domat. Loix Cirviles, lib. 1. i i
) et L o de ¥ oix Civiles, ki Pothier, Douaire, No. 160.

(2) See Pothier, Douaire, No. 196.

(8) Inst. L. 9, ff. de Usuf. Domat. Loix Civiles, tit. 11, p. 90. Pothi i N
(4) Pothier, No. 195. Toullier, 111. p. 273. 'F othier; Douaire, No. 65.

(3) Pothier, Douaire, No. 193, 220. Vente, No. 550. Contract de Louage, No.43. Guyot,

Repert. V. " i & . 0
p.el{gl.\ Usuf. Fruits Communauté. Ordonance of 1667, Edits for Ordonances, Vol.'I.

6) Pothier, Donaire, No. 240.
(7) Pothier; Obligations, No. 387. Toullier, IT. pp. 295 & 300,
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1I1.—He must make the necessary Repairs.

ARrT. 92.—The usufructuary is bound to make such repairs only as are indis-
pensably necessary for keeping the property subject to the usufruct in good order.
Repairs extraordinary are to be made by the owner himself.

1V.—He cannot alter the Destination.

ArT. 93.—He cannot alter the destination: of a building, as to convert a dwel-
ling house into a tavern.(1)

V.—When consisting of Herds— Expiration of the Usufruct.

Arr. 94.—If the usufruct consist of a herd of cattle, should the whole herd
die, owing to some accident or disease, without any neglect on the part of the
usufructuary, he is bound only to return the owner the hides. If the whole herd
does not die, the usufructuary is bound to make good the number of dead out of
the new born cattle of the same herd.(2) But if the remaining cattle produce
none, the usufructuary is not bound to return any.(3) The right of the usufruct
expires at the death of the usufructuary.(4)

SECTION II[.—USE AND HABITATION.

I.—Use

Art. 95.—Use is the right given to any one to make a gratuitous use of a thing
belonging to another, or to exact such portion of the fruits it produces, as is ne-
cessary for his personal wants, and those of his family ; if it consist in the use of
cattle, he can have only the milk for his daily use, and that of his family.(5)

Like the right of habitation, it is regarded by the title which has established it,
and receive accordingly a more or less extensive sense. If the conditions exceed
the limits of the laws on use and habitation, they create other rights.(6)

These rights are established and extinguished in the same manner as the usu-
fruct.(7)

The person who has the use can peither transfer, let, nor give his right to an-
other ; it is strictly personal.

11 — Habitation.

ARrT. 96.—Baut nothing prevents him who enjoys the tight of habitation Fr(%m

(1) Dict. b. 13.

(2) C.68,52,C. 69, D. Cod. tit. Toullier, III. p, 291.

(3) Guyot, Repertoire, v. Usufruct.

(4) Pothier, Douaire, No. 248 Toullier, I. p. 262, III. p. 249.
(5) Guyot, Repertoire.

(6) Law 10, D. de Use & Habitation.

(7) 1nst. 1, 3, § Quib. Mod, Usul.
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predial and urban servitudes, because they are rather due to the estate than t
owner personally.(3)

I.—Subdivision.

Art. 98.—They may again be subdivided into contractual servit.udes, which
are ereated by the will of persons, and into natural servitudes, established by law.

When the owner of real estates aliens part of a house or real property, he must
specially declare what servitudes he retains on that part of the property he puts
out of his hands, for all general constitutions of servitudes not designated are of no
avail.(4)

But the destination of the father of a family is equal to a title, provided it is
declared in writing.(5)

A servitude is a right so inherent in the estate to which it is due, that the fa-
culty of using it, considered alone and independent of the estate, cannot be given,
let, or mortgaged, without the estate to which it appertains ; because it does not
pass to the person but by means of the estate.

Servitades arise either from the natural situation of the place, from the obliga-
tions imposed by law, or from contracts between the respective owners.

IL——Servitudes which originate Jrom the natural situotion af ke place.

ArT. 99.—The servitudes arizing from the natural situation of the place, are
those due by the estate situated below to receive the waters which run paturally
from the estate situated above, provided the industry of man has not been used to
create that servitude.

The proprietor below is not at liberty to raise any dam, or to make any other
work to prevent this running of the water.

Q.) Law above cited, de Usu. & Habitatjone. Pothier, Droit & Habitation.

Zég fu{'o'ﬂ._ﬁep. Juris.  Verbo Habitation.

) Cuu’om A?'L. %r;gt-udes. Domat. Loix Civiles, lib. L tit. 12, Toulljer, 111. p. 58,n.90, 91.
(3) Custom Art. 216,
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The proprietor above can do nothing whereby the natural servitude due by the
estate below may be rendered more burthensome. (1)

He whose estate borders on running water may use the water to his advantage,
as for the purpose of watering his estate while it runs over his land : but he can-
not stop, nor give it another direction, and he is bound to return it to its ordinary
channel, where it leaves his estate.(2)

IIY.—Servitudes imposed by Law.

ART. 100,—The servitudes imposed by law are established either for public or
eommon utility, or for the utility of individuals. The first relate to the space
which is to be left for public use by the adjacent proprietors on the shores of navi-
gable rivers, and for the making of roads and other public or common works.

All that relates to this kind of servitudes is determined by laws or particular re-
gulations+(3)

IV.—Particular Services.

ArT. 101.—The particular services imposed by law relate to the following ob-
jects :—To boundary walls, fences, and ditches ; to cases requiring counter walls ;
to the right of lights over a neighbour’s property ; carrying ofl' water from roofs 5
to the right of passage.

V.—Common Walls.

ARrT. 102.—Every proprietor in the cities and suburbs may compel his neigh-
bour to contribute to the raising of partition walls. When they are to separate
buildirgs as high as the upper part of the first story, and when to separate gardens,
yards, and fields ten feet high, exclusive of the foundation; when these walls ex-
ist they are presumed to he in common, if there are no titles, proofs, or marks to
the contrary.(4) The same rule applies to the walls separating houses.(5)

VI.—Walls not in common.

Arr. 103.—The reason of this is, that none are allowed to build against a wall
not in common, unless he has paid for the half of the wall and foundation thereof
to the extent of his building ; but the wall separating a house from a vacant lot, iz
not reputed to be common except to the height of ten feet.(6)

(1) Pothicr, Contrat de Societé, No. 336. Toullier, ITI, p. 210, 374. Aqua currit & debet
Currere.

(2) Domat. Droit Public, tit. 8, art. 2 & 11. TFlumina Publica Sunt. L. 2, lnst. de Flum.

(3) Inst. de rei devis. V. Domat. Droit Public, tit. 8, sec. 2.

(4) Custom Ar. 209, 196, 205, and 211.

(5) 1bid, 194 & 206.

(6) Pothier, Contrat de Societé, No. 202.
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VI1.— Privilege of the Proprietor to abandon a Partition Fence.

Art. 104.—Nevertheless, the proprietor of a partition fence wall, by abar?don. s
ing by deed to his neighbour his right to the wall and to the groun'd upon which it
is built, is exonerated from repairing and building the same ; and 1t.w1ll be lawful
for him to reacquire the right of being common in the wall by paying to the per-
son who has made the advance the halfof what he has laid out for its constructiony

and paid for the lend.(1)

VII.—Of a Common Wall to demolish and erect.

Awrt. 105.—Every proprietor may build against a wall held in common, and
for that purpose open and demolish the wall, (if there be no tille to the contrary?)
and to use the same for the new building ; but he must previously notify his
neighbour of his intention, and to rebuild the wall with reasonable despatch, and
without discontinuing the work.(2) He may put beams in the wall to one half of
its thickness, but he must place under them jams, piers, props, or chains and cor-
bils, in cut stone, sufficient to support the beams.(3)

IX.—To raise <t,

ARrT. 106.-—Should one of the neighbours find that the common wall is not
sufficiently high for his purposes, he may raise it as high as he pleases, provided
the wall is strong enough to bear the elevation ; if not, he is obliged to cause a
sufficient strength to be added to it, and furnish the ground for the extra thick-
ness,(4) and further pay to his neighbour the amount of one-sixth part of the ele
vation with which he loaded the wall. This is called charges. The neighbour,
by reimbursing one-half of the advances for raising the wall, and one-half of the
ground furnished to make it more thick and strong, the wall will again become

common, as far as the neighbour who did not contrihute will have use of the
wall.(5)

X.—How to render ¢ Wall ¢ Common Wall.

Arr. 107.—He who wishes to build against a wall which is not common, may
doso; but he must, before demolishing any part of it, or build, pay to the pro-
prietor one-half of the value of the wall, and one-half of the ground upon which
it is built, unless be or his ancestors had furnished one-half of the ground.(6)

(1) Custom, Nos. 201, 202. Traits des Oblizati
(@) Toid. 201, , rai es 1gation, No, 845,
(3) These piers or jams (jambes per peignes,) are made with i
_ s : stones, of wh
of the whole thickness of the wall in which th,ey are placed, and the’ corz,ills:h(?:zsgezz\;:")e :::
2

pieces of stone which project /
Batimens, page 679, &cp. ject out of the naked wall ‘under the beams. Desgodets, Loix dea

(4) Custom Art, 193,
(5) 1bid, 198.
{6) Ibid, 194,
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X1.— Responsibility of the Masons.

ART. 108.—The law has rendered the masons responsible of all costs, damages,
and interests, and to rebuild the walls they demolished or touched, before calling
the parties who have an interest in the wall—a simple notification suffices, al-
though the time is not fixed, to authorise masons to proceed with their work, it is
to be presumed that a reasonable time must be allowed.(1)

XII.—Boundary Enclosuresin the open couniry.

ArT. 109.—Every fence which separates rural estates is considered as a boun-
dary enclosure, and are made and kept up at the expense of the adjacent estates,
as also the ditches, the share of the fence of each neighbour, for want of other
vouchers is deemed to be for board fences, the side from which the boards are
nailed. For picket fences the side from which the pickets are pinned ; for rail
fences it is the part which is on that side of the ditch where it is planted ; and for
the ditches, it is the part of the proprietor on whose land the earth taken from
the ditch to make or clean them, is thrown.(2)

XIII.—Distance of Intermediary Walls—Stables.

ArT. 110.—He who wishes to build stables against a wall held in common, is
bound to make a double wall of eight inches thick, to the height of the racks or
manger.(3)

XIV.—Chimnies and Hearths.

ART. 111.—He who wishes to build chimnies or hearths against a wall held
in common, is bound to make a double wall of tiles or brick, or other proper ma-
terials, six inches thick.(4)

XV.—Quvens, Forges, and Furnaces.

Art. 112.—He who wishes to build an oven, a forge, or a furnace, against the
wall held in common, is bound to leave hall a foot interval or vacancy betwixg
such wall and that of his oven ; and this last wall must be one foot thick.(5)

XVI.—Wells and Necessaries.

ART. 113.—He who wishes to dig a necessary or a well against a wall, whether
held in common or not, is bound to build another wall one (oot thick; and when
there is a well on one side, and a necessary on the otier, there shall be four feet
masonry betwigt the two ; but between two wells, three feet is sufficient, includ-
ing the thickness of the wall.(6)

(1) Custom Art. 203. See Degodets, Lo's des Uotimens, upon this article, page 271, &e.
(2) See Guyot, Repertoire de Jurisprudenc. , veriio Clutures.

(3) Custom Art. 188.

(4) Ibid, 189.

(5) 1bid, 188,

(6) Ibid, 191,
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XVIL.—Ploughing and Manuring against « Wall.

Art. 114.——He who wishes to cause his ground adjoininga common wallto be
manured and ploughed, must build another wall of six inches thick, and one foot

thick if the ground has been artificially raised.(1)
XVIIL—Sinks, Sewers, Ditches, &c.

ARrT. 115.—To have sinks, sewers, ditches, &c. againsta common wall, six
feet interval must be left on all sides.(2) Common necessaries must be by the

proprietors cleaned and repaired in common.(3)

XIX.— Cases tn Dispute—J/Ippointments of Eaxperts.

Arr. 116.—1In case of dispute upon any of the matters contained under the
title of servitudes, experts are appointed by the parties in court, for the purpose of
visiting the localities ¢x officio Ly the judge, if the parties do not agree.(4) The
experts must take the oath of office before the judge. They must cause their re-
port to be put in writing, sign the original thercof upon the place of their operation,
and before they have left the ground.(5)

XX.—Roport how to be mnde and delivered.

Art. 117.—The report must be delivered to the court, for the judge to have
such regard to it as he will think reasonable ; or delivered to their assis{ing clerk,
who is bound to deliver it to the parties within twenty-four hours should they re-
quire it Neither of the parties can demand a second visity but the judge of his
own authority may order one, should he think it proper.(6)

XXI.—Of the Right of Livhis on the Property of the Neighbour.

ART. 11S.—One neighbour cannot, without the consent of the other, open any
window or aperture through the wall held in common, in any manner’ whatever,
not even with the obligation, on his part, to confine himself to lights, the frames oi‘
which should be so fixed within the wall that they could not be ope’ned.(’7)

XXIT.— I ndows and Lights.

ART. 119.—But the sole proprietor of a wall, although joining immediately the
propecty of others, may have windows or sights in his wall, provided they be

(1) Custom, 192,
(2) Ibid, 217,
(3) 1bid, 213.
(4) 1bid, 151,
(3) Tbid, 155,
() Thid, 187,
(7) lbd, 199,
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placed nine feet above ground for the first story, and seven feet above the floor of
the other stories, and that they are so permanently fixed that they cannot be opened,
and have a wire lattice or netting, fer maille.(1) None of the opening of this
iron netting can have more than four inches on all sides, and the glass or sash must
be sealed with plaster.

XXIIL.--Lights and Views.

ARrT. 120.—No one can have lights or views upon the property belonging to
others, unless there is a space of six feet for direct views, and two feet for side
views,

XXIV.—The manner of carrying off Rain from the Roofs.

ARrT. 121.—Every proprietor is bound to fix his roof so that the rain water fall
upon his own ground or upon the public road. He has no right to cause the
same to fall on his neighbour’s ground.(2)  And when the water falls upon streets,
the proprietor must conform himself to the regulations of the police.

XXV.—Of the Right of Passage.

Art. 122.~-The proprietor, whose estate is enclosed, and who has no way to
the public road, may claim the right of passage on the estate of his neizlibours
for the cultivation of his estate ; but he is bound to indemnify them in proportion
to the damage he may oceasion.(3)

XVI.—How Servitudes are established.

Arr. 123.—No one can claim a right of servitude unless he has a title from
the owner of the ground who established it. Enjoyment by one individual, and
by his ancestors, however long, even for one hundred years and more, does not
ensure it.(4) Immemorial possession itself is not suflicient to acquire them.
Immemorial possession, is that of which no man living bas seen the beginning,
and the existence of which he has learned from his elders.(5)

A sherift’s sale, which carries with it the utmost power the law can give in the
transferrance of individuals’ property, should it transfer a right of servitude with-
out a previous title establishing it, is of no avail ; prescription does not cover the
defect, however long, without a former title, the sheriff’s declaration and sale in

regard to it a nullity.(6)

(1) Custom, 200.
(2) Pothier, Contrat de Société, No. 244. o ) )
(3) Inst. 88, Loi 1, Inst. de Serv. proed. rust. Domat Loix Civiles, tit, 12, sec, 3. Pothier,

Vente, n. 515, Contrat de Loi, No, 246.

4) Custom Art. 186.
gﬁg Pothier, Contrat de Société, No. 246. Toullier, 1II. p. 410.

{6) Sce Degodels, Loix des Balimens, page 4.
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NXVII.—To whom belongs the Right of tmposing a Servilude.

ArT. 124.—The right of imposing a servitude permanently on an estate, be-
longs to the owner alone.(1)

i’larricd women, and persons labouring under any disabilities, or under the
authority of others, cannot establish it except by observing the forms prescribed
for the alienation of their property.

The husband cannot establish a servitude on the dotal property of his wife, even
with h2r eonsent, unless it be expressly stipulated in the marriage contract that he
shall be permitted to do so, and with her consent.(2)

Without a special power, an atterney cannot do it.(3)

When a servitude is established, every thing which s necessary to use such
servitude is supposed to be granted at the same time with the servitude. Thus
the servitade of drawing water out of a spring, carries necessarily with it the right
of passage, which, however, must be the most direct and the least inconvenient
to the estate subject to the servitude.(4) ‘

XXVIII.—How Seriitudes are exiinguished.

ART. 125.—Servitades are extinguished by prescription, or the non usage
during thirty years.(5)

When things are in such a situation that they can no longer be used, and when
they remain perpetually in such a situation j but if they are re-established in such
a manner that they may be used, the servitudes will only have been suspended,
and they resume their effect, unless, from the time they ceased to be used, suffi-
cient time has elapsed for prescription to operate against them.(6)

(1) Merlin, Repertoire, sec. 1, Nos. 8 & 9.

(2) Pardessus, Servitudes, n. 342.

(3) Pothier, Trait¢ du Contrat de Mandat, No. 121,
(4) Toullier. 11I. p. 411,

(8) Custom Art. 184.

(6) Pothier, Introductio Titre, 13 Y i
519527 551"t po n ay Titre, 13 de la Coutume 4 Orleans, No. 13 Toullier, T1L. pp.
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FRENCH RULES.

SECTION I..-GENERAL PRINCIPLES.

1.— Definition.

ArT. 126.—1In the language of the law, the word succession means the trans-
mission of the rights and obligations of the deceased, to the nearest capable of
succeeding,(1) who is seized from the moment of the death.(2)

Succession signifies also the estate, rights, and charges which a person leaves
after his death, whether the property exceeds the charges, or the charges exceed
the property, or whether the deceased has only left charges without any pro-

perty.(3)
I1.—It includes augmentations and charges accrued since the death.

Art. 127.—The succession does not only include the rights and obligations
of the deceased, as they exist at the time of his death, but all that has accrued

thereto since the opening of succession, as also the new charges to which it be-
comes subject.

1IL.—Different sorts of Successions.

Art. 128.—There are three sorts of Successions, to wit—testamentary suc-
cessions, legal successions, and irregular successions.

IV.—Testamentary Successions.

o N .
AR.T. 1~9:—Te?stamentary succession is that which results from the institution
of heir contained in a testament, executed in the form prescribed by law. This

sort of succession is treated under the title of donations, intervivos, and testa-
ments.{4)

V.—Legal Successions.

Arr. 130.—Legal successions is that which the law has established in favour
of the nearest relation of the deceased.

(1) Grotius, b.2, ¢. 7. Toulli 1 i i
2) Cust_om’ Art. 318. Seeuar;?;iels 16‘)9 %’.%6 GQ?SO.t "nd Mertin, Repertaires, verbo Succession.
(3) Institutes, 1ib. 2, tit. 10, T

(1) Custom Art. 272 to 255, and from 289 te 298.
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There is also another sort of legal successions, called irregular successions,
which is established by law in favour of certain persons, or of the state in default
of heirs, either legal or instituted by testament.

VI.—Different sorts of Heirs.

Awrr. 131.—There are three kinds of heirs which correspond with the three
species of successions described in the preceding articles, to wit—testamentary, or
instituted heirs ; legal heirs, or heirs of the blood ; and irregular heirs.(1)

He who is the nearest relation to the deceased capable of inheriting, is presumed
to be the heir, and is called the presumptive heir. This quality is given to him
before the decease of the person from whom he is to inherit, as well as after the
opening of the succession, until he has accepted or renounced it.

VH.— Unconditional and Beneficiary Heirs.

Art. 132.—Heirs are divided into two classes, according to the manner in
which they accept successions left to them—unconditional heirs and beneficiary
heirs. Unconditional heirs are those who inherit without any reservation or with-
out making an inventory, whether their acceptance be express or tacit. And
beneficiary heirs are those who have accepted the succession under the benefit of
an inventory, and having observed the formalities required hy law.

There are three classes of legal heirs. 1st, The children and other lawful
descendants. 2d, The father and mother, and other lawful ascendants. 3d, And
the collateral kindred.(2)

VIII.—Degrees of Consanguinity.

ART. 133.—The propinquity of consanguinity is established by the number of
generations, and each generation is called a degree.(3)

The series of degrees between persons who descend from one another is called
direct or lineal consanguinity, and the series of degrees between persons who do
not descend from one another, but spring from a common ancestor, is called the
collateral line, or collateral consanguinity.

IX.—Direct Line.

Arr. 134.—The direct line is divided into a direct line descending and direct
line ascending. The first is that which connects the ancestor with those who
descend from him ; the second is that which connerts a person with those from
whom he descends.(4)

In the direct line there are as many degrees as therc are generations. Thus the
son is with regard to the father in the first degree, the grandson in the second, and
vice versa with regard to the father and grandfather towards the sons and grand-
sons.(5)

(1) Montesquieu, Esprit des Loix, lib. 27.
(2) Toullier, (V. p. 63.

(3) Pothier, Successions, ch. 1, sec. 2.
(1) Ibid, ch. 1, sec. 2, art. 3.

(5) Ibid, ch. 1, sec. 2, art. 3.
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X.— Collateral Lene.

ART. 135.—In the collateral line the degrees are counted by the generations
from one of the relatives up to the common ancestor exclusively, and from the

common ancestor down to the other relative. . .
Thus brothers are related in the second degree, uncle and nephew in the third

degree, cousins german in the fourth, and so on.(1)
X1.—Equality of Division.

Arr. 136.—In matter of equal successions, no difference of sex, and no right
of primogeniture are known; but they are regulated by the most perfect equa-
lity,(2) except on seigniorial lands.(3)

XIl.— Variance in the Cannon and Civil Law.

ARrT. 137.—In the collatera! line, the cannon law and civil law differs mate-
rially in the mode of computing the degrees of kindred. The civil law regards
the number of persons from the common stock exclusively, and the cannon law
only considers the distance in tife number of degrees between the common an-
cestor and the person whose consanguinity is in question, or that one of them who
i8 the most remote from such ancestor, for the canonists begin from the stock.

XIII.—Representation.

Art, 138.—-Representation is a fiction of the law, the effect of which is to
put the representative in the place, degree, and rights of the person represented.(4)

XIV.—Ad Infinitum in the direct Descending Line.

ART. 139.—Representation takes place at infinifum in the direct descending
line.(5)
It is admitted in all cases, whether the children of the children of the deceased

concur with the descendants of a predeceased child, or whether all the children
have died before him.

XV.—None in the Ascending Line.

ART. 140.—Representation does not take place in favour of the ascendants ;

the nearest relation in degree always exclude those of a degree superior or more
remote.(6)

XVI.—Restiicted in the Collateral.

AR?. 141.—In the collateral line, representation is admitted only in favour of
the children and descendants of the brothers and sisters of the deceased, whether
3

(1) Montesquieu; Esprit de Loix, liv. : 3

(2) Pothier, Succ’essigns ceh. glxs’ec!lvl Fhch 1y e 21§ 36, Deuts &2, v. 17, - Tustitutes.
liv. 3, tit. 4. T h T

(3) Custom Art. 302. § Arti

(4) Pothier, Successions ?:;. 5 i}zecs }3, 1%, 16,17, 18, & 65,

(5, ang's. <, 109, T

(CARN Ao

v 190193, 203,
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they come to the succession in concurrence with the uncles and aunts, or whether
the brothers and sisters of the deceased having died, the succession devolved on
their descendants in equal or unequal degrees. In all cases in which representa-
tion is admitted, the partition is made by roots.(1)

If ¢6ne has produced several branches, the subdivision is also made by roots in
each branch, and the members of the branch take between them by heads.

Persons deceased only can be represented ; persons alive cannot.(2)

THe uncle succeeds to his nephew before the cousin german, because he
is nearer in degree.(3)

The uncle and the nephew succeed equally, because they are in the same de-
gree, provided the deceased has left no brothers or sisters capable of succeeding
to him ; otherwise, should they even renounce the succession, the uncle would
not inherit, the nephew would be the sole heir, because, at the moment of the
succession, it would have devolved to the brothers and sisters, and to the nephew
by representation, according to the rule established by the 318 article of the Cus-
tom, that the heir is seized at the moment of the death, and also because the share
of the one who renounce augments that of the other heirs.

XVIL—No regard to Full Blood.

Arr, 142.—The Custom pays no regard to full blood ; it has no advantage
upon half blood.(4)

When the brothers or sisters of the deceased rank with their nephews by repre-
sentation, the succession is to be divided by roots.(5)

But if he has left ouly nephews in equal degrees, the partition shall be made by
heads,(6) as also amongst all other collateral heirs, in whatever degree they may
be.(7)

XVIII.—Exception.

ArrT. 143.—This rule is relative to persons only; as to property, the Custom
makes two distinctions—the one is relative to feudal lands or lands held sei-
gniorially, and the other between moveable property and acquests and lineal pro-
perty.(8)

In this succession the eldest son has no right of primogeniture.(9)

But in seigniories the males exclude the females in equal degrees, even in the
subdivision between brothers and sisters, in the share they have taken in the suc-
cession by representation of their father.(10) Tt is the contrary if the females are

(1) Custom Art. 320-328.

(2) Pothier, Suecessions, ch. 2, sec. 1.
(3) Custom Art. 338.

(4) Custom, Art. 340 & 341.

(5) Ibid, 320-328. . i
(6) Ibid, 321. Langlois, Princ. Gen. from jrene $17 10 120,
(7) Ibid, 327.

(8) Ibid.

(9) Ibid, 331,

(10) Ibid, 25.
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in a nearer degree,(1) except that the deceased should have left as heirs brothers
and nephews, sons of a deceased sister. These nephews would be excluded
from inheriting these seigniorial Jands, as their mother would have been.(2)

But this distinction of origin between nephews descending from a male and
those descending from a female, takes place in the only case that they succeed by
representation, for when nephews and cousins succeed in their own right, males
exclude females indistinctly without any regard to the origin of either.(3)

XIX.—Moveables and Acquests.

Art. 144.—The moveables and acquests are indistinctly divided amougst the
nearest relatives of the deceased, save the right of representation in favour of ne-
phews and of seigniorial property.(4)

Lineal property is to he preserved as much as possible in the line whence it pro.
ceeds ; it ought to belong to the nearest relatives of that line, although they were
not the nearest relative to the deceased.(5)

XX.—How reputed of the Line.

ArT. 145.—To be reputed a relative of the side and line, it is not necessary to
have descended of the one who has first put the property in the family ; it suffices
to be of the family ; although his descendants are always preferred to the other
lineal heirs, notwithstanding nearer in degree.(6)

When there are no heirs of the side and line wherefrom proceeded a lineal heri-

tage, then that heritage loses its nature of lineal property, and is reputed 1o be an
acquest, and divided as such.(7)

XXI-—-.f]sccnding Line.

ArT. 146.—Succession falling to ascendants.

The ascending succession is opened only in the case that the legitimate children
die without leaving any children.(8)

It iz their father and mother who inherit, failing them, the other ascendants are
called to it ; in this succession representation do nottake place.(9) Tt is composed
of the personal property, acquests and conquests of the deceased.(10)

Lineal property makes no part of it, for it does not ascend.(11)

But the ascendants take the properly they had given to their children.(12)

8; ﬁ)\il;:osmézA.rt. 323. Langlois, Princ. Gt i1 lage 127 o 133,
(3) Ibid, 25.
(1) Ibid, 325,
(5) Ibid, 326.
(6) Thid, 329.
(7) Ivid, 330.
(%) 1bid, 311,
(9) Ibid.

£10) Toid.

(11) Ibig, 319.
(12) Ibid, 313.
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The ancestors, after the demise of their grandchildren, inherit the immoveable
property which has come to them by the succession of their father or mother
children of the said ancestors, who bhad acquired them, provided always that the
demised grandchildren lefi no descendants, nor any brother or sister, children of
the purchaser.(1)

Had they left any brothers or sisters, who afterwards had died without leaving
any descendants of them, and that the last had inherited the succession either
of his father or mother or that of his brothers and sisters, all such property which
bad been acquired by his father or mother, would revertto the ancestors at the
death of the last of the said grandchildren.

XXIL.—Important Rules to be observed before deciding who tnhkerils.

ArT. 147—When there is lineal property in the succession of the deceased, who
died without leaving any children, and who leaves, as his heirs, descendants, and
collateral relatives, the first thing to be considered is, whether these collaterals
have descended {rom the purchaser. Il they have not descended from him, but
are only of the line, the ascendants of the line will exclude them, in what-
ever degree they may be.

If they have descended from him, the second enquiry will be to know in what
degree they are, and in what degree are the ascendants. If the ascendants are in
a nearer degree, they exclude the collaterals. It is the reverse if the collaterals
descending from the purchaser are in equal or nearer degree, for they will exclude
the ascendants.

Thus the only effect of the 312th article of the Custom, which establishes that
lineal property does not ascend, is to exclude the ascendants from succeeding to
lineal property of aline to which they do not belong, so as to preserve them to
the collaterals of that line, as long as there are any ; but if none are to be found,
this lineal property is considered simply as an acquest.

ART. 148.—There is an exception to this rule: when a man and his wife,
heing in matrimonial community, have acquired together immoveable property,
which by the death of one of them has partly passed to their children, who die
without leaving children, that property becomes lineal in their persons; if all
these children die without issue, the surviving conjunct will be entitled to the en-
joyment of the said property during his life, although it has become lineal.(2)

The same rule applies to the succession of the last of the grandchildren in fa-
vour of the survivor of the ancestors, who had acquired these immoveables, which
were conquests in their community. But to be entitled to claim that usufruct,

1st, There must be no descendants from the purchaser.

2d, That the father or mother, or other ascendant, inherits from their children
or grandchildren.

ArT. 149.——Thus, il a matrimonial partner had children from two marriages,
the survivor could claim that usulruct only after the demise of all the children, and

(1) Custom Art. 315.
(2) 1bid, 314 & 230,
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he woull have no claim to it should the last dying of thg said children be of am
other marriage, for in this case he would not be heir to him.(1)

XXIII.—Irregular Successions.

ART. 150.—There are no irregular successions in Lower Canada. Ascend-
ants and collaterals do not succeed to bastards.(2) But the legmmate‘ c.hxldn?n of
bastards succeed to them ; their lawful marriage gives them arank in civil society.

XXIV.—Law unde vir el uxor.

ART. 151.—The pretorian edict, unde vir ef uzor, is in force everywhere, un-
less there is a positive law to the contrary. By that law, when the deceased has
left no lawful heirs, the surviving husband or wife succeeds to the other in pre-

ference to the crown.(3)

XXV.—Opening of Successions.

Art. 152.—The succession, either testamentary or legal, becomes open by
death or by presumption of death, caused by long absence, in the cases astablished
by law.

The place of the opening of successions is as follows :—

1st, In the parish or township where the deceased resided, if he had a fixed
domicil or residence in the province.

2d, In the parish or township where the deceased owned real estate, if he had
neither domicil nor residence in the province, or in the parish, or township in
which it appears by the inventory his principal effects are, if he has effects in dif-
ferent parishes.

3d, In the parish or township in which the deceased has died, if he had no
fixed residence, nor any moveable effects within the province, at the time of his
death.(4)

XXVI.—Rules when it is not known who died the first.

ART. 153.—For want of circumstances of the fact, as when persons have per-
ished together, the determination must be guided by the probabilities resulting
{rom the strength, age, and difference of sex, according to the following rules.

If those who have perished together were under the age of fifteen years, the
oldest shall be presumed to have survived. ’

If both were above the age of sixty years, the youngest shall be presumed to
have survived.(3)

If those who have perished together were ahove the age of fifieen years, and
under the age of sixty, the male will be presumed to have survived ; also, when
there was an equality of age, or a difference of less than one year.

(1) Langlois, Princ. Gen. p. 350
(2) Bansloity rine G n.p. 350. Caostom Art, 318,

(3) See Lacombe, Recueuil de Jurj
mbe, rispruden
(1) See Merlin, Repertoire, tit. Loi,% 6, 3.95,

(5) Pothier, Succession, ch. 2, sec. 1, art. 2,8 1. Toullier, IV. p. 69 & 70.

verbo Suceession, sec. 4,
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If they were of the same sex, the presumption of survivorship, by which the
succession becomes open in the order of nature, must be admitted; thus the
younger must be presumed to have survived the elder.(1)

The heir is seized of the inheritance at the moment of the death of the person
to whom he succeeds.(2) This rule applies as well to legal heirs, and to universal
legatees, but not to particular legatees ; these must be put in possession by
the heir; the right is acquired by the operation of the law alone, before he has
taken any step to put himself in possession, or has expressed any will to accept it ;
and the right of possession which the deceased had, continues in the person of the
heir, as if there had been no interruption, and independant of the fact of pos-
session.(3)

XXVII.—Acceptance of Successions.

Axt. 154.—No one can be compelled to accept a succession or a legacy; he
may, therefore, accept or renounce it.(4)

A person cannot accept a succession before it has fallén to him. Thus a rela-
tive in the second degree cannot accept or renounce until he who is related in the
first degree has legally decided to accept or renounce ; and in testamentary suc-
cessions, the heir, ab infestato, can neither accept nor renounce until the instituted
heir has decided to accept or renounce.(5)

XXVIIL—Effect of the Acceptance.

Art. 155.—The effect of the acceptance goes back to the day of the opening
of the succession.(6)

The beneficiary acceptance has also its effect from the day of the opening of the
succession. The acceptance of the community is from the day of its dissolution®

XXIX.—Tacit or Express Acceptance.

Arr. 156.—The simple acceptance may be either express or tacit. It is ex-
press when the heir in an unqualified manner, in some authentic or private instru-
ment, or in some judicial proceeding, accepts.

It is tacit, when some act is done by the heir which necessarily supposes his
intention to accept, and which he would have no right todo, but in his capacity of

heir.(7)

It is necessary that the intention should be united to the fact, or rather manifested

(1) Pothier, Introduction au tit. xxii. de Ia Coutume d’Orleans, No. 38. Successions.
sec. 1+ Toullier, IV. p. 70 & 74.

(2) Custom Art. 318,

(3) Toullier, IV. p. 63. Bacquet, Droit Daubaine, ¢. 33. LeBrun, Suc. 61, c. 7.

(4) Pothier, Droit de Propriété, No. 248.

(6) Merlin, Questions de Droit Succession.

(6) Pothier, Droit de Propriété, No. 248.  Successions, ch. 3, art. 1. Introduction du Tit
xvii. de la Coutume d’Orleans, No. 39. L’Acceptation Beneficiaire remonte 8 la méme epoque
Successions, ch. 3, sec. 3, et PAcceptation de la Communauté, remonte & sa Dissolution, Com-
munauts 548.  Toullier, IV. p. 350. X. p. 234

(7) Pothiery Successions, ch. 3, sec. 3, art. 1. Toullier, 1V. p. 340-344 ; VIIL. p. 706.
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by the fact, in order that the acceptance be iufferred.(l) The making of the in-
ventory, or the disposal of a thing which the heir does' not know to belong to the
succession, does ot make him liable, because the first is a conservatory act, and
the other does not imply the will to accept.(2) If it hecomes necessary to sell
sam » articles to prevent loss or waste, tiie heir must cause himself to be authorised
hy the judge to make this sale at public auction; in a petition, in which he shaj]
allese the necessity there is for making it; otherwise he will become irrevocably
the heir. An act of piety, or of humanity, towards one’s relations, is not considered
an aceeptance ; as to take care of the burial of the deceased, or to pay the funeral
expenses, even without autharization. But the donation, sale, or assignment which
one of the co-heirs makes of his rights of inheritance either to a stranger or to his
co-heirs, is considered to be an acceptance of thie inheritance.(3)

The heir being considered as having succeeded to the deceased from the instan;
of his death, the first effect of this right is thiat the lieir transmits the succession to
his own heirs, with the right of accepting or renouncing, although he himself have
not accepted it, and even in case he was ignorant that the succession was opened
in his favour.(4)

XXX.—dAcceptance of a Married Woman.

ART. 157.~ The acceptance of a married woman, without the authorisation o
her husband, or of the judge, is not valid.(5)

If the wife should refuse to accept an inheritance, her husband, who has an
interest to have it accepted, in order to increase the revenues of which he has the
enjoyment during the matrimony, may, at his risk, accept it on the refusal of his

wife.(6)

e,

SECTION Ii.

L—TIncapacity or wnworthiness of being Heirs.

N ;&:T. 157.—.In order to be aljle to inherit, the heir must exist at the moment
at the succession becomes open, (7) Nevertheless, if the child conceived is re-

puted born, it is only in the hope of its birth ; itis necessary then that the child

b.i Bozg)a“v% for it cannot be said that those who are born dead have ever inhe-
ritedo(8) -

(1) Toullier, IV. p. 341,
8.2 ;)bid, p. 347, No. 331,
othier, Successions, ch. 3 i
o ;)nsti.lut,e 2 19,2 Digear 25,27 11, 1+ Tlien 1V. 3463 XIIL p. 241,
(};; Poottl}xlllecrr, Ssuccessgons, ch-3, art. 1. Puissance du Mari, No. 33- i 6
» duccessions, sec. 3, art. |, P e Touller, I p. 16-

(7) 1bid, ch. 1, sec. 2. ;
(8) Tonllier, 1L p- 131. Toullier, p. 131; Iv. p- 100.
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