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BIL L.

An Act to establish a Code of Criminal Procedure.

HEREAS it is expedient to establish a Code of Criminal
Procecure for the Povince of Canada: Be it therefore
enacted, &ec.

1. That this act shall be known as tur Cobe or CriMiNaL Pro-
CEDURE OF THE PRroviNCE oF CANADA.

I1. This Code is divided into six parts.

The first relates to the Courts having original jurisdiction of
criminal actions:

The second relates to the prevention of public offences :

The third relatcs to the proceedings in criminal actions prose-
cuted by indictment :

The fourth relates to proceedings in the Police Courts:
The fifth relates to special proceedings of a criminal nature :
The aixth relates to costs in criminal actions, and in pro-

ceedings of a criminal nature:

ITII. A erime or public offence is an act or omission forbidden
by law, and to which, upon conviction, punishment is attached.

IV. Punishments are
Death:

Imprisonment :
Fine:
Removal from office:

5. Disqualification to hold and enjoy any office ot honor,
trust or profit under the Government of’ this Province.

6. Whipping.

B W e

V. Public offences are divided into,
1. Felonies: and

2. Misdemeanors.

VL. A public offence, punishable with death or by imprison-
ment in the Provincial Penitentiary, is a felony.

VII. Every other public offence is a misdemeanor.

VIII. No person can be punished for a public offence, except
upon legal conviction in a court having jurisdiction thereof.

IX. Every public offence must be prosecuted by indictment,

or presentment, except in
A169
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Proceedings had for the removal of a civil officer of the
Province, on an impeachment for wilful or corrupt misconduct

in o lice:
o. Proceedings had for the removal of Justices of the Peace,
and others holding office at the pleasure of the Crown:

3. Offences arising in the militia:

4. Offences cognizable by Police Courts, Police Justices or
Superintendents, or Justices of the Peace:

5. Contempts.

X. The proceeding for the trial and punizhment of a public
offence, is known us @ eriminal action.

XI. A ecriminal action is prosccuted by the title and in the
name of the Sovercign for the time being, as a party against
the party charged with the offence.

XII. The party prosccuted in a criminal action, is designated
in this Code, as the defendant.

XTI In a criminal action, the defendant is entitled,

1. To a speedy and public trial:

2. To make full answer and defence thereto by himself in
person or by counsel learned in the law.

3. To produce witnesses or proot in hisx behalf; and to be con-
fronted with and cross examine the witnesses aoainst him in the
presence of the court : except that where the charge has been
preliminarily examined betore a magistrate, and the testimony
reduced by him to the form of o deposition in the presence of
the defendant, who has, either in person or by counsel, cross-
examined or had an opportunity to cross-examine the witness;
the deposition of the witness in such case may be read as evi-
dence, upon its heing satislactorily shown to the Court that he is
dead or insiane, or cannot, with due diligence, be found in the
Proviuce.

XIV. No person shall be subjected to a <ccond eriminal action
for a public offence, for which he Las once been duly convicted
or acquitted on the merits.

XV. No person can be compelled, in a criminal action, to be
a witness against himself’: nor can a person charged with a
public offence, be subjected before conviction, to any more re-
straint than is necessary for his detention to answer the charge.

XV1. No person can be convicted of a public offence, for
which he is entitled to a trial by jury, unless by the verdict ;)f a
Jury accepted and recorded by the Court, or upon a plea or
confession of guilty.




PART 1.

THE COURTS HAVING ORIGINAL JURIS-
DICTION IN CRIMINAL ACTIONS.

XVII. The tollowing are the Courts of Justice in this Province,
having original jurisdiction of criminal actions :

jo—

. The several courts of Queen's Bench:
Q. The Court of Common Pleas.

3. The Courts of Assize:

1

. The Courts of Oyer and Terminer:

These are all Courts of Record, and have original jurisdiction
1n all matters of criminal offences, and exercise all such powers
as are delecated to them by statute or according to the laws
now in force in cither scction of the Province therefor, toce-
ther with such other powers, jurisdiction and authority asshall
be and are specially delegated to them or either or any of them
by this Act, or by the Criminal Code.

5. The Courts of General Sessions of the Peace.

These are also Courts of Record and exercise original juris-
diction in criminal matters, except in the tollowing :

Treason and Misprision of Treason ;

Offences acainst the Queen’s person, authority or government,
inferior to Treason, and other offences contained in the 2nd
chapter of tlie Criminal Code ;

Homicide, and other offences contuined in the 15th chapter of
the said Code ;

Perjury and subornation thereof ;
Duel and Challenge ;

Forgery, and other offences connected therewith, in the 18th
chapter ;

Bigamy and Incest ;
Bribery.

6. The Police and Magistrate’s Courts.

XVIII. These last Courts have summary jurisdiction over the
following public offences committed in their respective jurisdic-
tions, and over all such other offences as are specially subjected
to their jurisdiction by this Act or the Criminal Code, or by any
statute not repealed by this Act or the said Code.

1. Assault and battery, not charged to have been committed
riotously, or upon a public officer in the execution of his duties;
or with a felonious intent:
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9. Poisoning, ki’ling, maiming, wounding, torturing, ill-treat-
ing or cruelly bea/ing an animal :

3. Racing animals, within one mile of the place where a court
1s held :

4. Committing a wilful trespass, or severing any produce or
article from the frechold, not amounting to larceny:

5. Larceny. when the amount stolen is not alleged to exceed
one pound:

6. Embezzlement, when the amount embezzled is not alleged
to exceed five pounds:

7. Receiving stolen goods, when the value of the goods alleged
to have been so received does not exceed five pounds:

8. Malicious injuries and mischiefs, not endangering life or
personal safety, or grievous bodily harm to the suffercr or when
the value of the property taken or carried away, or amount of in-
Jury or mischiet occasioned thereby is not alleged to exceed five
pounds :

9. Selling poisonous substances, not labelled as required by
statute :

10. Maliciously removing, altering, defacing or cutting down
monuments or marked trees:

11. Maliciously breaking, destroying or removing mile-stones,
mile-boards or guide-boards, or altering an inscrijtion thereon:

12. Wilful trespasses, when the value of the property taken or
carried away, or injury occasioned thereby is not alleged to ex-
ceed five pounds.

13. Profanity.

14. Blasphemy.

15. Drunkenness.

16. Vagrancy, and the offences mentioned in the 25th chapter.,

Provided that the defendant in all cases shall have a trial by
a jury on his appeal therefor as in other cases.

XIX. Any Court or Magistrate having jurisdiction of any
crime, has also jurisdiction over accessories thereto either before
or after the fact.




PART IL

OF THE PREVENTION OF PUBLIC
OFFENCIS.

Title 1. Or Lawrt Resi=1aANCE.
2. O tue InTervestIoN oF Orvienis or JUsTICE.

TITL 1

OF LAWFUL RESISTANCE, BY WHOM, IN
WHAT CASES AND TO WHAT PURPOSE.

20. Dy the party about to be injured.
21. By other parties.

XX. Lawi{ul resistance to the commission of a public offence
may he made by the party about to be injured,

1. To prevent an offence awainst his person:

2. To prevent an illezal attempt, by force, to take or injure
property in his lawful possession.

XXI. By other parties,

In aid or defence of the person about to be injured, sufficient
to prevent the offence.

——

TITLE II.

OF THE INTERVENTION OF THE OFFICERS
OF JUSTICE.

22. In what cases.
23. Persons acting in their aid, justified.

XXII. To prevent public offences :

1. By requiring security to keep the peace:

2. By requiring the attendance of police in exposed places:

3. By suppressing riots.

4. By criminal proceedings against offenders.

XXIII. When the officers of justice are authorized to act in

the prevention of public offences, other persons, who by their
command, act in their aid, are justified in so doing.
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CHAPTER L

SECURITY TO KEEP THE PEACE.

B —

Information of threatened offence.
Examimation of complainant and witnesses.

-

1019 1

&

Warrant of arrest.

Proceedings, on complaint being controverted.

Persons complained of, when to be discharged.

. Security to keep the peace, when required.

30. Effcet of giving or refusing to give security.

31. Persons committed for not giving sccurity, how discharged.

32. Undertaking, to be transmitted to Sessions.

33. Security, when required, for assault, &c., in presence of a Court of Mae

-

[ ST ]

aistrates.
34. Appearance of party bound, upon his undertaking.
35. Person bound, may be discharged, if complainant do not appear.
36. Proceedings in Sessions, on appearance of both puarties.
37. Undertaking, when broken.
38, Evidence of breach.
39. Security for the peace not required, except according to this chapter.

XXIV. An information may be laid before any magistrate
that a person has threatened to commit an offence against the
person or property of another.

XXV, When the information isx laid before the magistrate,
he must examine on oath the complainant and any witnesses
produced by him and must take their depositions in writing,
and cause them to be subseribed by the parties making them.

1 Ch. C. L. p. 32.

NXVL If it appear from the depositions, that there is suffi-
gient cround for procecding, the mavistrate must issue a sum-
mons or warrant, as he may jndee expedient to ensure justice,
dirceted generally to any peace officer of” the district or county,
city or town, reciting the substanee oi’ the information, and
commanding the ofticer forthwith to :arrest the person com-
plained of, and bring him before himself or s~ome other migis-
trate having jurisdiction. '

Hawk. P. C. b. 2. ch. 13, ss. 11, 15, 16, 18.

XXVII. When the person complained of is brought before
the magistrate, if the charge be controverted, the fnagistrate
must take testimony in relation thereto, which must be reduced
to writing, and subscribed by the witnesses in the presence of
the accused.

XXVIIL If it appear that there is no sufficient ground for
proceeding, the magistrate shall dismiss the charge, whether it
be direct or on suspicion only, and discharge the accused.

XXIX. If there be sufficient ground for proceeding, the magis-
trate shall require the person complained of to enter into recog-
nizance in such sum as the magistrate may direct, with one
or more sufficient sureties, to abide the order of the next Court
of General Sessions of the Peace for the district or county, and
in the mean time to keep the peace towards the people of this
Province, and particularly towards the complainant.
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XXTX. If such recognizance be given, the party complained of
must be discharged, but if it be not given, the magistrate must
cominit him to prison, speeiiving in the warrant, the chiarge, the
requirciient to give security, the amount thereof, and the omission
to give the same.

XXXI. Ifthe person compliiiied o' he committed for not ¢iving
security, e may be discharged by any mazisirate upon giving
the same.

XXXIL Such recognizance must be forthwith transmitted by
the magistrate to the Clerk of the Peacetor the distriet or county
in which it has been reecived.

XXX A person, whe, in he presence of a court or magis-
trate, assaults or threatens to assault another, or to commit an
offence aeninst hix person or property, or who contends with
another with anery words, may be ordered by the court or ma-
gistrate  to give security as provided he 1cm.1bmv, and on
refusal to do so, he may be committed as provided above,

XXXIV. A person who has entered into a recognizanee to keep
the peace, must appear on the first day of the next term of the
Court of (-eneral Sessions of the said distriet or county, and on
fuilure =0 to do hix recognizanee will be ipso fucto forleited, and
may be prosecuted, unless his default be excused during the
salne term.

XXXV, If the complainant do not appear, the person com-
plained of may be discharged, unless ¢ood cause to the contrary
be shewn. ,

XXXVTL If both parties appear, the Court of General Ressions
may Liear their proots and allegations, and may either dixcharge
the undertaking, or require a new one, for any time not cx-
cecding one year.

XXXVIL A recognizance to keep the peace shall be deemed
to be broken, on the tailure ot" the person complained of <o to
appear at the said Court of General Sessions, or upon his heing
convicted of" a breach of the peace, shall thercupon ipso fucto
stand forfeited, and may be prosecuted.

XXXVIIL Inall actions upon such recognizances, the offence

stated in the record of conviction muxt be alleged as the breaceh
of the recognizance, and shall be conclusive evidence thereof.

XXXIX. Security to keep the peace or to be of good bcha-
viour, cannot be required, except s prescribed in this Chapter.

CHAPTER II.

POLICE IN CITIES AND VILLAGES AND THEIR AT-
TENDANCE AT EXPOSED PLACES.

XL. The organization and regulation of the police in the cities
and villages in this Province, are governed by special statutes.
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The mayor or other officer having the direction of the
police in a city or village, must order a force, sufficient to pre-
serve the peace, to attend any public meeting, when he is satis-
fied that a breach of the peace is to be apprehended.

CIIAPTER IV.

SUPPRESSION OF RIOTS.

41. Powers of Sheriff or other officer, in overcoming resistance to process.

42. His duty to certity to court, the names of resisters and their abettors.

43. Duty of a person commanded to aid the officer.

44. Riots, what?

45. Duty of Sheriff.

46. Refusal to aid.

47. Qefusal by Magistrate to act.

4%. Calling out military and their action.

49. Governor may, in certain cases, proclaim a county in a state of insur-
rection,

50. May revoke the proclamation.

51. Cousequences of resisting process, after a county is proclaimed 1o a state
of insurrection.

XLI When a peace oflicer, nuthorized to execute process,
finds or has reazon to apprehend tha resistance will be made to
the exceution of the proeess. he shall return the fuet to the
Sheritl of the distriet or county in which the process is to be
<erved, who may command as many male inhabitants of his
distriet or county as he may think proper, to assist the officer in
overcoming the resisiance, and it necessary, in scizing, arresting,
and confining the parties resisting and their aiders and abettors,
to be punished according to law.

XLII. The Sherift must certify to the court or magistrate by
whom or from which the process issued, the names of such par-
ties, their aiders and abettors, to the end that they may be
proceeded against for contempt.

XLIL Every person commaitded as above by such Sheriff to
assist the officer in the execution of process, who, without lawful
cause, refuses or neglects to obey the conunend, is guilty of a
mixdemeanor. °

XLIV.When any persons to the number of t\welve or more,armed
with offensive weapons, or to thie number of thirty or more
whet.her armed or not, are unlivw{ully or riotouxly assembled in a’.
distr!ct, county, city, village, parish or town, the Sheriff of the
district or county, the Mayor of the city or town, or Mayor or
chief executive municipal officer of the county or village, as the
case may be, must go among the persons assembled, or z’is near
to them as possible, and command thew, in the name of the
Sovereign, immediately to disperse.

XLV. If the persons assembled do notimmediately disperse, the
magistrates and officers must immediately arrest them, or cause
them to be arrested, that they may be punished according to
law, and for that purpose may command the aid of all persons
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present or within the district, county, city, town, village or
parish, and may thereupon proceed in such manner as they may
deem necessary, to disperse the assembly and arrest the oftenders.

XLVI. If a person so commanded to aid the magistrates or offi-
cers, neglect to do so, he shall be deemed one of the rioters and
be punishable accordingly.

XLVIL If a magistrate or officer having notice of such unlaw-
ful or riotous assembly, neglect to proceed to the place thereof,
or as near thereto as he can with salety, and there to exercise
his authority for suppressing the same and arresting the offend-
ers, he shall be guilty of' a misdemeanor.

XLVIIL When there is an unlawful or riotous assembly, with
intent to commit a fclony or to ofter violence to person or pro-
perty, or to resist by force the laws of the Provinee, and the fact
1s made to appear to the Sheriff of the district or county, or the
Mayor of the city or town aforcsaid, ov either of them, as the
case may be, may issue an order directed to the commanding
officer or military force under his command, to {urnish such
part of it as he may deem suflicient for the purpose, to appear
at a specificd time and place to 2id the civil authorities in
suppressing violence and enforcing the law.

1. The commanding officer to whom the order is given must
forthwith obey it : and the troops required must appear at the
time and place appointed, armed and equipped with necessary
ammunition.

2. When an armed force is called out for the purpose of sup-
pressing an unlawtul or riotous asscmbly, it must obey the
orders in relation thereto of the civil officers requiring them.

3. The troops must not be brought up to the place until after
the magistratc has ordered the assembly to disperse.

4. Every endeavour must be used, both by the magistrate
and civil officers and by the officer commanding the troops,
which can be made consistently with the preservation of life, to
induce or force the rioters to disperse, before an attack is made
upon them by which their lives may be endangered.

5. The commanding officer must act entirely on the defensive,
not suffering his men to use their arms except to repel actual

violence, unless

6. An attack be made on any one of the troops, by which his
life is in danger, or an attempt be made to disarm him, when he

may defend himself by discharging his fire-arms :

7. A general attack be made by the rioters upon the troops
with fire-arms, missiles or other weapons by which their lives
are indiscriminately put in danger, the commanding officer may
order the troops to fire ; but not until an endeavour has been
made to disperse the rioters by less dangerous means:

8. If the troops cannot be placed between the rioters and the
persons or property apparently intended to be attacked, and the
purpose of the riot be persevered in by ineans evidently danger-
ous to the life or property of others, although no attack be made
on the troops themselves, the commanding officer may be directed

B169
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to disperse the rioters by such means as he may deem eflectual,
and by firing upon them if" he shall judge it necessary.

XLIX. When the Governor is satisfied that the execution of
the laws has been forcibly resisted in any District or County, by
bodies of men, or that combinations to resist the execution of the
laws by force exist in any district, county, city, town or village,
and that the civil power has been exerted and has not been suf-
ficient to enforce their execution, he may, on the application of
the Nheriff, or of the Attorney General, or of any two magis-
trates, by proclamation, to be publizhed in the Canada Gazette,
and in such papers in the district or county as he may direct,
declare the same to be in a state of insurrection.

L. The Governor may. when he shall think proper, revoke the
proclamation authorized by the last article, or declare that it shall
ccase, at the time and in the manner directed by him.

LL A person who after the publication of the said procla-
mation rexists or aids in resisting the exccution of the law, in a
district, county, city, town or parishi o proclaimed, or who aids
or attempts the rescue or escape of anothier from lawtul custody
or confinement by reason thercof, or who resists or aids in re-
sisting a force ordered out to quell or suppress an insurrection,
shall be guilty of a felony, and he punishable by imprisonment
in the Penitentiary for not less than threc years.

PART IIIL

PROCEEDINGS IN CRIMINAL ACTIONS
PROSECUTED BY INDICTMENT.

1. Or tue LocaL Jurispiction ofF Pesuc OFFENCES.
2. Or taE TivE oF comvieycing CRIMINAL AcTions.

3. OF THE INFORMATION AxD PROCEEDINGS THEREON To THE Com-
MITMENT, INCLUSIVE.

4. Or THE PrOCEEDINGs AFTER COMMITMENT AND BEFORE INnpICT-
MENT.

Or THE INDICTMENT.

OF THE PROCEEDINGS ON THE INDICTMENT BEFORE TRIAL.
OF THE TRIAL.

Or THE PROCEEDINGS AFTER TRIAL AND BEFORE J UDGMENT.
OF THE JUDGMENT AND ExecuTion.
Or ArpEALS.

- O © ® =t O >

d

. Or MisceLLaNEOUS PROCEEDINGS,
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TITLE L

OF THE LOCAL JURISDICTION OF PUBLIC
OFFENCES.

o2. Jurisdiction of Offences committed in this Province.

53. When the offenice ix commenced wiihout, but consum-
mated within, this Provinee,

54. When an offence is committed purtly in one District or
County and partly in another, or within 500 yards of
the boundary thereof.

55. Where property is feloniously taken in any part of Her
Majesty's dominions and held in possession in this
Province.

56. Jurixdiction of an offence on board a vessel or in a car-

riage.

Of indictment for kidnapping, enticing away a child, or

abduction

53. Of same for bigamy or incest.

59. Of same for libel.

60. Of xcune for return from transportition.

61. Of same for receiving stolen goods.

62. Of same for hurts out of, and death in, the Prov'u}ce.

63. Of same for forgery.

64. Of same for accessories before the fact.

65. Of ~xame for same after the fact.

66. Proceedings asninst accessory without principal.

67. Conviction or acquittal in one district or county a bar
where jurisdiction is concurrent.

'7—a. Offence~x against the Post Office.

67-b. Indictments for returning from banishment.

.*l

(W}

LII. Every person heing an inhabitant of this Province or of
any other country, is liable to punishment by the laws of this
Province for a public offence committed by him therein.

LIIL. When the commission of a public offence commenced
without this Province, ix completed within the same, either by the
detendant himself or through the intervention ot an innocent or
guilty acent, or by any other means proceeding directly from
himself, e is liable to punishment therefor in this Province ;
and in such case the jurisdiction is in the district or county in
which he offence is completed.

LIV. Where any public offence shall be begun in one district
or county and completed in another, oron the boundary of two
or more districts or counties, or within the distance of five hun-
dred yards of any such boundary, the jurisdiction over such
offence shall be in any of the said distric's or counties; the five
hundred yards shall be measured in a direct line from the

boundary.
Y 5 Jur., 225 ; Harr. Digest, 7171.

LV. When any person having stolen, or otherwize unlawfully
taken in any part of Her Mujesty’s dominions, any property



12

whatsoever, the stealing or taking whereof’is made punishable by
indictment under this Code, shall aftrerwards have such property
in his possession in any part of this P.rmjmce, the jurisdiction
over such offence shall be in any part ot this Province, where he
so had such property-: and for every receiver thereof knowing the
<ame to have been so stolen or taken, the jurisdiction thereof
shall be in that part of the Province wlhere he chall receive or

have the said property.

LVI Where any public offence shall be committed in this Pro-
vince in or upon any cauriage whatever mnployed in any journey
on any highway or on board a vessel navigating a river, lake,
canal or stream, or lving therein in the prosecution of her
voyage, and in all caxes where any part of a highway orof a
river, lake, canal or stream, shall constitute the boundary of'any
two or more districts or counties, the jurisdiction shall be in any
district or county, through or by any part whereof such car-
riage or vessel shall have passed in the course of the journey
or vovage, or in the district or comnty where the voyage ter-
minates,

LVIL In all cases of child-stealing. kidnapping. abduction of
any female, and unlawiul seizure and imprisommnent of’ any per-
son, the jurisdiction shall be in the district or county in which
the offence shall be committed or in, into or out of which the
person upon whom such offence may be comunitted, may in the
commission thereol have been brought, or in which any act shall
he done by the defendant in instigating, procuring, promoting or
aidine fnor being an aceessary to the commission of the offence,
or in abetting the parties concerned therein.

LVIIL Tn all cases of bigamy or incest committ ed in one dis-
trict or county where the defendant is arrested in another, the
jurisdiction isin either district or county.

LIX. In all cases of Libel published in any district or county
of this Province by any person within or without the Province
at the time of the publication thereof, the jurisdiction shall be in
any district or county in which such libel shall be so published
by him.

LX. In all cases of return from transportation or banishment
and being found at large in this Province without lawful cause,
the jurisdiction shall be either in the district or county where
the defendant shall be found at large, or in or at which his sen-
tence or order of transportation or banishment was passed or made.

LXI. In all cases of receivers of property feloniously or unlaw-
fully stolen, taken, ohtained or converted in this Province, the
jurisdiction shali be either in the district or county in which the
property is found in their possession, or in that in which the pro-
perty was by them actually received ; when property feloniously
taken in one district or county by robbery, burglary, larceny or
embezzlement, has been brought into another, the jurisdiction
of the offence shall be in either district or county.

LXII. When any person being feloniously stricken, poisoned or
otherwise hurt upon the sea, or at any place out of this Pro-
vince, shall die thereof in this Province, or being feloniously
stricken, poisoned, or otherwise hurt at any place in this
Province, shall die thercof upon the sea or at any place out
of this Province, every offence committed in respect of any such



13

casc, whether the same shall amount to the offence of murde:
or of manslaughter, may be dealt with, enquired of; tried, de-
termined, and punlshed in the district or county in this Province
i1 which such death, stroke, poisoning, or hurt shall happen, ir
the same manner, in all respects, as it such offence had been
wholly committed in such district or county.

LXIIL In all cases of forgery the offence at common law o1
by any act or statute may be de:ilt with, indicted, tried and pun-
ished and laid and charged to have heen committed in any dis-
trict or place in which the offence shall have been committed
cr in which the offender shall be apprehended or be in cus-
tody, as if his offence had bheen actually committed in that
district or place ; and every accessory thereto or person aiding,
abetting or counselling the commission of any such oftence, may
be dealt with indicted, tried and punished, and his oilence luid
and charged to have been committed in any distriet or place in
which the principal offender may be tricd.

LXIV.In casex of aceessories hefore the fact.if any person shall
counsel, procure or command any one to commit any oilence
such person shall be deeined ;llllll_\ of ihe oftence ¢ ha.r;:e(l and
may be indicted and convicted as on wecessory bhetore the inet,
cither together with the principal offender or atier tlie convietion
of the said principal or ior v subsiantive oilonee, and whether the
principal shall or shall net have been previously convieted, or
shall or shall not be amenable io Justice, and may be punished in
the ~iime manner as any accessoiry betore the faci to the same
offence, if' convicted as an accessory, may be punished:
and the offence of the person o counselling, procuring, or com-
manding, howsoever dicted, m::v be inquired of, tried, deter-
mined, and punished by any Court which shall have jurisdiction
to try the principal offendor, in the same manner as i’ such of-
fence had been committed at the same place as the principal
offence although the same may have been committed cither on
the high seas or at any place on land, whether within this
Province or without; and in case the principal offence shall
have been committed within the body of any district or
county, and the offence of' counselling, procuring. or command-
ing, shall have been committed within the body of uny other
district or county, the last mentioned offence may be enquired
of, tried, determined, and punished in cither of such districts or
counties.

LXYV. In casesof accessories after the fact, if any person shall
become an accessory after the fact to any offence, the offence
may be inquired of, tried, determined, and punished by any Court
which shall have jurisdiction to try the principal offence, in the
same manner as if the act by reason whereof such person shall
have become an accessory had been committed at the same place
as the principal offence, although such act may have been com-
mitted either on the high seas, or at any place on land, whether
within this Province or without; and in case the principal
offence shall have been committed within the body of any
district or county, and the act of the accessory shall have
been committed within the body of any other district or county,
his offence may be inquired of, tried, determined and punished in
either of such districts or counties.

LXVIL Ifany principal offender shall be in any wise convicted
of any offence it shall be lawful to proceed against any accesso-
ry, aider and abettor therein or therefor, in the same manner as
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al offender had been attainted thereof, notwithstand-
ing suech principal offender <hall die or be purdoned, or other-
wise delivered before attainder; and every such aider and abet-
tor or necessory shall suffer the same punishinent, if he be in
anvwise convicted, ax he should ave suffered if the principal had
been attainted.

if such princip

LXVIL When the offenee, whether principal or acecssory is
within the jurizdiction of two or more disiricts or counties, a
convietion or aequittal thereofy in one of” them, shall be « bar
to a ecriminal action thercof in another.

LXVII-#. The jurisdiction over offences aguinst the Post
Otlice shall he in wany distriet or county where the offence
is committed or where the offender is apprehended or in custo-
dv, ax if’ the offence were commitied thereing or in respeet of" a
mail, post letter bag, post letter, moveable property, money or se-
curity sent by the post, the Jurizdiction shall be as well in the
district or county in which the oflender is apprehended or
is in cnstody, as alzo in any district or county throuch any
part whereot such mail, post letter bag or post letter, inoveable
property, money or sceurity sent by the post shall have passed
in the conveyance or delivery thereof in the same manner as if
it had actually been committed in =uch district or county, ind
in all eases where the side, eentre or other part of a highway
or o river, canal or navigation shall constitute the boundary of
two districts or counties, the jurisdietion shall be in either as if
it had actually been committed in such district or county, and
the offence of” any wecessory before the faet to any such offence
shiall and may be laid and charged to have been committed in
any district or county in which the prineipal offender may be
tried.

7 W. 4and 1 Vie. ¢. 36, s. 37.

LXVII-b. [i" any person senienced or ordered, or hereafter
to be sentenced or ordered to he transported, or who shall have
agrced or shall acree to transport or banish himseltf on certain
conditions, either for lite or for any number of years, shall be
afterwards at large within any part of this Province, contrary
to such sentence, order or agreement, without some lawful
cause, before the expiration of his term of transportation or ban-
ishment, every such offender shall be cuilty of Felony, and shall
be liable to he imprizoned in the Penitentiary for lite, and every
such offender may be tried either in the district or county where
such offender shall be found at large, or in the district or
county in or at which such sentence or order of transportation
or banishment was passed or made.
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TITLE 1L

OF THE TIME OF COMMENCING CRIMINAL
ACTIONS.

68. Prosecution for murder may be commenced at any time.

69. Limitation of two years for other felonies.

70. Limitation of one year for all other public offences,

71. Exception when delendant is out of the Provinee.

72. Indictment deemed found, when presented in Court and
filed.

LXVIIL. Prosecutions for murder may be commenced at an
time without limitation after the death of the person killed.

LXIX. An indictment for any other felony must be found
within two years after its commission.

LXX. Inall other public offcnces an indietment must be found
within one year after its commission : except that prosecutions
for offences punishable on summary conviction shall be com-
menced within three calendar months from the commission of
the offence, unless otherwise specially directed, and in such sum-
mary cases the evidence oi' the party acorieved shall be admit-
ted in proof ot the offence.

LXXIL If, when the offence is committed, the defendant be
out of the Province, the indictment may be found within the
term herein limited after his comine within the Provinee ; and
no time, during which the defendant is not an inhabitant of or
usually resident within the Province shall be part of the
limitation. )

LXXIIL. An indictment shall be deemed to he found within the
meaning of the previous articles of this chapter when duly pre-
sented by the grand jury in open Court and received and filed
therein.
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TITLE IIL.

OF THE INFORMATION AND PROCEEDINGS
THEREON TO TH: COMMITMENT INCLU-

SIVE.

The information.

The warrant of arrest,

Arrest by an officer, under a warrant.
Arrest by an oflicer, without a warrant.

¢o 10

S

Arrest by a private person.
6. Re-taking after an esxcape or rescue.
Examination of the caxe and discharge of the defendant or

e

holding him to answer.

CHOAPTER I

THE INFORMATION,

73. Information, dcefined.

74. Magistrate, defined.

75. Jurisdiction of Magistrate.

75-a. If summous issue before warrant wnd variance in same.

LXXIIL The information ix the complaint made to a magistrate,
that a public offence hias heen or is suspected to have been
committed, in order to compel the appearance of the party
known or suspected thereot] for inquiry coneerning the same.

LXXIV. A magistrate is an’oliicer, having power to issue a
warrant for the arrest of a person charged with a publie offence,

LXXYV. Such a warrant, to be executed within the limits
of the jurisdiction of the magistrate, may be cranted by any
magistrate who has authority by statute, commission or other-
wixe, to make preliminary inquiry concerning the particular
offence, or solely or jointly with any other magistrate to hear
and determine sucl ottence.

LXXV—v. In all caxes where it is intended to issue a sum-
mons Instead of a warrant in the first instance, it shall not be
necessary that such information and complaint shall be in writ-
ing. or he sworn to or affirmed in manner aloresaid, but in every
such ease such information and complaint may be by parol
merely and without any oath or aflirmation whatsocver to sup-
port or substantiate the ~saume: but

12 & 13 Vict. ch. 69, sect. 8.

No objection shall be taken or allowed to any such informa-
tion or complaint for any allezed defect therein, in substance or
in form, or for any variance between it and the evidence adduced
on the part of the prosccution before the Magistrate who
shall take the examination of the witnesses in that behalf as

herein before mentioned.
12 and 13 Vict. c. 69.
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CHAPTER II.

TIIE WARRANT OF ARREST.

76. Examination of the prosecutor and his witness, upon the information.

77. Depositions, what to contain.

78. In what casc warrant of arrest may be issued.

79. Form of the warrant.

80. Name or description of the defendant, in the warrant, and statement
of the offence.

81. Warrant to be directed to and cxecuted by a peace officer.

52. Ifissued by a Judge, to what officer directed.

3. To what pecace officer warrant to be dirccted, and when and how
to be executed in another district or county.

84. Endorscment on the warrant, for service in another district or county,
how and upon what proot to be made.

83. Defendunt to be taken before the magistrate issuing the warrant, or
another magistrate in the same district or county, if for felony.

86. Defendant, arrested for a misdemeanor in another district or county to
be taken before a magistrate therein, and admitted to bail.

87. Proceedings on taking bail from the defendant, in such case.

88. Proceedings where he is admitted to bail in such case, but bail is not
given.

849. Before what magistrate in the same district or county, defendant is to
be taken, when the magistrate issuing the warrant is unable to act.

90. Defendant, in all cases to be taken before a magistrate, without delay.

91. Ifdefendant be taken before another magistrate than the one who issued
the warrant, depositions to be sent to the magistrate, or witnesses
to be examined anew.

LXXVI. When such complaint ix made the magistrate must
examine on oath the informant or prosccutor, and any witnesses
he may produce ; and must forthwith reduce their depositions
into writing, and cause them to be subscribed by the partics
making them, and by himself.

LXXVII. The depositions must set forth the facts stated by
the prosecutor and his witnessex, tending to establish the commis-
sion of the offence, or their suspicion thereof, and the guilt of
the defendant.

LXXVIIL If the magistrate be satisfied therefrom, that there
is reasonable ground to believe that the offence complained of
has been committed, and that the defendant has committed it, he

must issue a warrant of arrest.
2 Hale, P. C.. 72, 108.

LXXIX. A warrant of arrest is an order in writing under
the title of the Queen, signed by a magistrate, commanding the
arrest of the defendant, and shall be substantially in the follow-
ing form :

2 Lord Raym. 119,

¢ District or county of [or as the case may be.]
«In the name of our Sovereign Lady the Queen: To any
« peace officer in this district, [or in the county of , OF as

“ the case may be.]

« Information upon oath having been this day laid before me,
“that the crime of, [designating it,] has been committed and

«gccusing C. D., thereof,
cl69
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«You are therefore commanded, forthwith to arrest the above
«pamed C. D., and bring him before me, at [naming the place,)
«or in case of my absence or inability to act, before the nearest
«or most accessible magistrate in this district or county.

“ Dated at the , [or as the case may be,] this
« day of .18 .V [as the year may be].

E. F. Justice of the Peace,
[or as the case may be.]

LXXYX. The warrant must specify the name of the defend-
ant, («) or if it be unknown to the magistrate, then he may be
designated therein by any name or description sufficient to dis-
tinguish him; the offence in respect to which the warrant is
issued, (b) the time and place of issuing it, and the signature of
the magistrate with his name of office subscribed thereto. (c)

(a) Russ. on Cr. 620-1; (d) 1 Hale, P. C. 582; 4 BL
Com. 290-1; (¢) Hawk. P. C., b. 2, c. 13, s. 22.

LXXXI. If a woman be charged the warrant must specify
her by name, and cither as a single woman, spinster or widow,
or as the wife of a person married or described as above.

LXXXIL If a warrant be issued by a Judge of a superior
Court, or by a district or circuit Judge, it may be directed gener-
ally to any peace officer in the Province, and may be executed
by any of those officers to whom it may be delivered.

4 Bl. Com. 291.

LXXXITIL It it be issued by any other magistrate, it may be
directed to a peuce oflicer by name, or generally to any peace
officer in the district or county in which it is issued, and must
be executed in that district or county (a) ; or if'the defendant be
in another district or county, it may be executed therein, upon
the written direction of a magistrate of that district or county
indorsed upon the warrant and signed by him, with "his name
of othice, and dated at the place where it is made, to the fol-
lowing effect : *This warrant may be executed in the district
“or county of s [or as the case may be.] (b)

(a) 1 Ch. Cr. L. 38; 5 East, 233; (b) 1 Ch. Cr. L. 46; 3 Esp. C. 176.

LXXXIV. The indorsement mentioned in the last article,
cannot, however, be made, unless upon the oath of a credible
witness, in writing, indorsed on or annexed to the warrant, prov-
ing the hand writing of the magistrate by whom it was issued.
Upon this proof, the magistrate indorsing the warrant is ex-
empted from liability to a civil or criminal action, though it
after;vards appear that the warrant was illegal or improperly
issued.

LXXXYV. If the offence charged in the warrant be a felony,
the officer after the arrest made must take the defendant before
the magistrate who issued the warrant, or some other magistrate
in the same district or county.

LXXXVL If the offence charged in the warrant be a misde-
meanor, or the defendant be arrested in another district or
county, the officer must, upon being required by the defendant,
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take him hefore any magistrate in that district or county who
must admit the defendant to bail, and take bail from hi.n accor-
dingly.

LXXXVIL On taking bail, the magistrate must certify that
fact on the warrant, and deliver the warrant and recgnizance of
bail to the officer having charge of the defendant, The officer
must then discharee the detfendant from arrest, and must, with-
out delay, deliver the warrant and recognizance to the Clerk of
the Peace for the district or county.

LXXXVIIL If on the admission of the defendant to bail, by any
other magistrate than by him who issued the warrant, bail be not
forthwith given, the officer must take the delendant before the
magistrate who issued the warrant, or some other magistrate
in the same district or county, as provided in the next article.

LXXXIX. When, by the preceding articles of this chapter, the
defendant is required to be taken before the magistrate who
issued the warrant, he may, if’ that magistrate be absent or un-
able to act, be taken before the nearest or most accessible mag-
istrate in the same district or county. The officer must, at the
same time, deliver to the mavistrate, the warrant with his return

indorsed and subscribed by him.
1 Hale, 582 ; 2 Hale, 112.

XC. The defendant must, in all cases be taken before the

magistrate without unnecessary delay.
6 D. and R. 623 ; 2 Hale 112, 119; Pcake’s R. 234.

XCIL. If the defendant be taken before a magistrate other
than the one who issued the warrant, the depositions on which
the warrant was granted must be sent to that magistrate, or if
they cannot be procured, the prosecutor and his witnesses must
be summoned to give their testimony anew.

CHAPTER IIL
ARREST BY AN OFFICER UNDER A WARRANT.

92. Arrest defined.
93. By whom an arrest may be made.
94. Every person bound to aid an officer in an arrest.
95, 96. When the arrest may be made.
97. How an arrest is made.
98. No further restraint allowed than is necessary to the arrest and de-
tention of defendant.
99, 100. Officer must state his authority and show warrant, if required,
101. If defendant flee or resist, officer may use all necessary means to
effect arrest.
102, 103. When officer may break open a door or window.
104. Continuance of custody.
105. u of warrant.

XCII. Arrest is the taking of the body of a person into cus-
tody, in order that he may be forthcoming to answer for a public

offence.
4 Bl Com. 289.
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XCIII. An arrest may be either,

1. By a peace officer under a warrant.
2. By a peace officer, without a warrant: or

3. By a private person.

XCIV. Every person must aid a peace officer in the execu-
tion of a warrant, if the officer require his aid, and he be pre-

sent and acting in its execution.
4 Bl: Com: 293, 294.

XCV. If the offence charzed be a felony, the arrest may be

made on any day, and at any time of the day or nizht.
1 Ch. Cr. L. 49.

XCVL If it be a misdemeanor, the arrest cannot be made on
Sunday or at nicht, unless upon the special dircetion of the
magistrate indorsed upon the warrant. or unless on an attach-
ment for a rescue, (Willes, 459,) or undci an escape warrant.

5 T. R. 25.

XCVIL. An arrest is made by some actual touch or restraint
of the person of the defendant, by his submixsion to the custody
of the officer by words or actions, or by the layinz hold of the
party and pronouncing words of actual arrest.

Chitty’s Burn. Arrest; 1 Ch. Cr. L. 48 ; Foster, Disc. 2 of
Homicide, 320.

XCVIIIL. The defendant is not to be subjected to any more
restraint, than is necessary for his arrest and detention, and to
prevent his escape.

6 D. and Ry. 623.

XCIX. The officer executing the warrant must inform the
defendant that he acts under the authority of a warrant, notity-
ing the substance thereof, and must also show the warrant, if
required.

8 T. R. 188 ; 2 Hale 116.

C. If upon an officer’s delivering his warrant for inspection,
a party illegally refuse to re-deliver the same to the officer,
he may re-take it by force, provided lLe use no greater degree of
violence than is necessary for the purpose.

3C. &P. 3l

.CI. If, after notice of intention to arrest the defendant, he
either flee or forcibly resist, the officer may use all necessary
means to effect the arrest and prevent his escape.

1 Hale P. C. 489; 1 East P. C. 248, 400.

CIl. The officer may break open an outer or inner door
or window of a dwelling-house, to execute the warrant, it, after
notice of his authority and purpose, he be refused admittance,
and it cannot be otherwise obtained.

14 East, 110; 4 Bl C. 294. I Chitty's Cr. L. 56.

CIIL. An officer may break open an outer or inner door
or window of a dwelling-house, for the purpose of liberating a
person, who. having entered for the purpose of making an arrest,
1s detained therein, or when necessary for his own liberation af-
ter having lawfully entered the same.

1 Russ. on C. 632.
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CIV. The prisoner when brought before the Magistrate is
deemed to continuc in the custody of the officer until he be dis-
charged, bailed or committed.

2 Tlale, 120.

CV. Every warrant shall continue in force until it has been
fully executed according to its terms.
T. R. 110.

CHAPTER 1IV.

ARREST BY AN OFFICER, WITHOUT A WARRANT.

106. In what cases allowed.
107, 108. May break open a door or window, if admittance refu~cd.

109. May arrest at night, on reasonable suspicion of felony.

110. Must state his authority, and cause of arrest, cxcept where
party is committing felony or is pursued after escape.

111. May take before a magistrate, a person arrested by a by-
stander, for breach of the peace.

112. Magistrate may commit by verbal or written order, for offences
committed in his presence.

113. Sheriff and Coroner may search without warrant.

CVI. A peace officer may, without a warrant, arrest a.
person on a criminal charge,

1. For a public offence, committed or attempted in his pre-
sence and view:
1 Hale, p. C. 463 ; Hawk. p. C. 61, ¢. 31, s. 54; 1
Russ.on C. 205—6; C. & P. 741,

2. When the person arrested has committed a {elony, although
not in his view:

3. When a felony hasin tact heen committed or a dangerous
wound inflicted and he 6Lz reascaable eause Jor helicving ihe
person arrested to have commiticd the one vi inflicted the other :

2 Hale 87, 91,92 ; 6 B.and C 635. 1 Ch. Cr. L. 22.

4. On a charge, made upon reasonable cause, of the commis-
sion of a felony by the party arrested.
1 East, P. C. 301.

CVIL To make an arrest, as provided in the last article,
the officer may break open an outer or inner door or window of
a dwelling-house, if, after notice of his office and purpose, he he
refused admittance, and it cannot he otheriwise obtained.

2 Hale, P. C.90-1. 4 Bl: Com: 292.

CVIIL He may without warrant break open such doors

to suppress an affray.
2 Hale, P. C. 95. 1 Russ. 273.

CIX. He may also, at night, without a warrant, arrest
any person whom he has reasonable causc for believing to have
committed a felony, and is justified in making the arrest. though
it afterwards appear that a felony had not been committed.

6 B. and C. 635. I Ch. Cr. L. 21.
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CX. When arresting a person without a warrant, the
officer must inform him of his authority and the cause of the
arrest, except when he is in the actual commission of a public
offence, or is pursued immediately alter an escape.

CXI. He may take before a magistrate, a person, who,
being engaged in a breach of the peace, is arrested by a by-

stander and delivered to him.
I Russ. 274.

CXII. When a public offence is committed in the pre-
sence of a magistrate, he may himself arrest or by a verbal or
witten order, command any person to arrest the oflender, and
may thereupon procecd s if the offender had been brought be-
fore him on a warrant of arrest.

1 Ch. Cr. L.25; R. & M. C. C.207; 1 Russ. on Cr,
623.

CXIII. A sheriff and coroner may arrest any felon in his

district or county without warrant.
2 Hale, P. C. 86, 4 Bl: Com: 289, 292,

CHAPTER V.

ARREST BY A PRIVATE PERSON.

—

114. In what cases allowed.

115. Must inform the party of the cause of arrest, except when actually
committing the offence or on pursuit after escape.

116. May break open a door or window, if adinittance refused.

117. Must immediately take prisoner before a magistrate, or deliver him to a
peace office.

118. May detain persons until morning.

CXIV. A private person may arrest another without warrant,

1. For any public offence committed or attempted or a dan-
gerous wound given in his presence :

Hawk. P. C. b.2,c. 12, 5.1 R. & M. 93,207 ; 1 Ch. Cr.
L. 16.

2. When the person arrested has committed a felony, although
not in his presence :

3. When a felony has been in fact committed, and he has
reasonable cause or suspicion for believing the person arrested

to have committed it.
1 Ch. Cr. L. 15, 19; 4 Bl. Com. 293.

CXV. He must, before making the arrest, inform the per-
son to be arrested of the cause thereof, and require him to
submit,(a) except when he is in the actual commission of the of
fence, or when he is arrested on pursuit iinmediately after its

commission. (b)
(a) Livingston's Code 504 ; (b) 1 Russ on Cr. 623,

CXVI. If the person to be arrested have committed a fel-
ony, and a private person, after notice of his intention to make
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the arrest, be refused admittance, he may break open an outer
or inner door or window of a dwelling-house, for the purpose of
malking the arrest, but not upon mere suspicion only.

4 Bl Com. 292, 3.

CXVIL A private person, who has arrested another for the
commission of a public offence, must, without unnecessary de-
lay, take him before a magistrate, or deliver him to a peace
officer or carry him to goal.

1 Hale, 589 ; 2 Hale, 77, 81.

CXVIIL. Any person observed in the night attempting to
commit a felony, may be lawfully detained by a private person
without warrant, until he can be carried before a magistrate.

1 R. & M. ce. 93.

CHAPTER VL

RE-TAKING AFTER AN ESCAPE OR RESCUE.

119. May be at any time, or in any place in the province.
120. May break open a door or window, if admittance refused.

CXIX. If a person lawfully arrested, escape or be rescued, the
person from whose cuxtody he escaped or was rescued, may im-
mediately pursue and re-take him at any time of the day or
night, and in any place in the Province, and deal with him as
on an original taking.

Ch. Burn’s Inst. Tit. Lord’s Day; 5 T. R. 25; Dalt.
Just. 169,

CXX. To re-take the person escaping or rescued, the person
pursuing may, after notice of his intention and retusal of
admittance, break open an outer or inner door or window of a
dwelling-house into which such arrrested person has entered.

1 Russ. on C 632, 1 Hale, 459.
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CHAPTER VIL

EXAMINATION OF THE CARE, AND DISCHARGE OF
THE DEFENDANT OR HOLD!™IG HIM TO ANSWER.

156.
157.
158.
159.
160,
161.
162.

162 a.

. Magistrate to inform defendant of the charge, and his right to

counsel.
Time to send for counsel. .
On appearance of counsel, or waiting for him a reasonable time,

examination to proceed.

. Adjournment by Magistrate.
5. When to be completed. .
. On adjournment, defendant to be committed, or discharged on

bail.

. Form of commitment.
28. Depositions, to be read on examination, and witnesses examined.
. Examination of witnesses to be in presence of defendant, and

witnesses to be cross-examined in his behalf.

- Defendant to be informed of his right to make a statement.
. Waiver of his right, and its eftect.

. Statement, how taken.

. How reduced to writing, and how authenticated.

5. After refusal, defendant’s witnesses to be examined.

. Witnesses to be kept apart.

. Who may be present at examination.

. Testimony, how taken and authenticated.

. Influence to obtain testimony not allowed.

. Depositions and statement, how and by whom kept.

- Violation of last section a misdemeanor.

- Defendant entitled to copies of depositions and statement.
. Defendant, when and how to be discharged.

. When and how to be committed.

- Order for commitment.

. Bail in case of doubt.

. Certified on bail being taken.

. Order for bail, on commitmeant.

149. 150.
. If proof against another.

- If proof for other offences than charged.

. Undertaking of witnesses to appear, when and how taken.

. Infants and married women may be required to give security for

Form of commitment.

appearance as witnesses.,

- Witness to be committed, on refusal to give security for appear-

ance.
Magistrate to return proceedings.
Notice of appeal.
Action of Judge on appeal.
Warrant of commitment to be directed to officer.
What sufficient statement in treason, etc.
Must show authority of magistrate.
If informal not to be discharged on kabeas corpus.
Prisoner for debt may be brought up for examination.

———

CXXIL When the defendant i brought before a magistrate
upon an arrest either with or without warrant on a charge of
having committed a public offence, or suspicion thereof, the
magistrate xhall inform him of the charge against him, and of
his right to the aid of counsel in every stage of the proceedings.
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CXXIL He shall also allow the defendant a reasonable time
to send for counsel, and adjourn the examination for thut pur-
pose.

CXXIIL The magistrate shall, immediately after tlie appear-
ance of counsel, or if none appear and the defendant require
the aid of counsel, atter waiting o reasonable tiine therefor, pro-
cecd to examine into the case,

CXXIV. The Magistrate may at his diserction adjourn the
examination to such tuture time as may reasonably be neces-
sary, and («) o from time to time, cither by orally divecting the
defendant to remain in the same custody (b) or Ly commitment
indorsed on the warrant of arrest ().
(@) 1 Ch. Cr. L 73, 45 (1)1 Hale, 555 ; 2 Hale, 120, 2
(¢) Lac Abr. Trospass Do

CXXV. The adjournment shall not be for more than two days
at ench time. nor more than ~ix days in all, unless for cood eause
shewn by atiidavit or by consent or on motion of the defendant.

CXXVi. If an adjournment be had for any cause, the magis-

vate shall commit the defendant {or examination, or discharge

him from custady, on sufficient sceurity being given for his ap-
pearance at the time to which the examination is adjourned.

CXXVIL The commitment for examination shall be by an
indorsement signed by the magistrate, on the warrant of arrest,
to the followine offeet @ »The within named A. D., having been
= broucht be!ore me under this warrant, is commnitted for exam-
“ ination, to the sherif of .or =to the keeper of the
« common voul. &e.” [as the case may be!]

CXXVIIL At the examination, the macistrate shall, inthe first
place, read to the defendant the depositions of the witnesses
cxamined on the takinge of the information, and i’ the defendant
request it, must sammon the witnesses so exmmined, i’ they be
in the district or county. il they do not so appear, their deposi-
tions <hall not be evidence.  He must also issue subpaenas for
additional witnesszes required by the prosccutor or defendant.

3M. &S, 151 Ch.Cr, L. 77,

CXXIX. The witnesses must be examined in the presence
of the defendant, if' he Le in custody, and may be cross-cxamined

in his behalf. ,
1 Ch. Cr. L. 79.

CXXX. When the examination of the witnesses on the part
of the prosecution is closed the magistrate must dixtinetly inform
the detendant, that it is Lis right to make a statement in relation
to the charge against him, (staling to him the nature thereot'’;)
that the statement is designed to enable him, if he sce fit, to
answer the charge and to explain the fuets alleged against him,
and that he is at liberty to refuse making a statement.

CXXXI If no statement be made, the magistrate must make
a note thereof. immediately following the depositions of the
witnesses against the defendant.

CXXXIIL If the defendant make a statement, the magistrate
shall take it in writing, without oath, and shall put to the de-

fendant the following questions only :
pl69
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1. What is your name and age?

2. Where were you bcrn?

3. Where do you reside, and how long have you resided there ?
4. What is your business or profession?

5. Give any cxplanation voumay think proper, of the circum-
stances appearing in the testimony against you, and state any
facts which you think will tend to vour exculpation.

CXXXIIL The answer of the defendant to each of the questions
must be distinetly read to him, as it is taken down. He may
thereupon corrcct or add to his answer, and it must he corrected
until it is made conformable to what he declares is the truth.

CXXXIV. The statement must be reduced to writing by the
magistrate, or under his direction, not uuder oath (2 Hale, P. C.
52,) and must be authenticated in the tollowing form :

1. It mnst set forth in detail, that the defendant was informed
of his richts as provided above, and that after being so informed,
he made the statement.

2. It must contain the questions put to him, and his answers
thereto, ax provided above.

3. It may be signed by the defendant, or he may refuse to
sign it ; but if lLie refuse to sien it, his reason therelor must be
stated as he givesit:

4. It must be signed and certified by the magistrate.

CXXXYV. After the refusal of the defendant to make a state-
ment, or after he has made it, his witnesses, it he produce any,
must be sworn and e¢xamined.

CXXXVIL The witnesses produced on the part either of the
prosecution or of the defendant, cannot be present at his exam-
ination : and while a witness is under examination, the magis-
trate may exclude all witnesses who have not been examined.
He may also ciuse the witnesses to be kept separate, and to be
prevented from conversing with each other, until they are all
examined. )

CXXXVIL The magistrate shall also, upon the request of the
defendant, exclude from the examination, every person, except
the clerk ofthe magistrate, the public prosecutor, the prosecutor
and his counsel, the defendant and his counsel, and the officer
having the defendant in custody.

CXXXVIIL The testimony given by each witness shall be,
under oath, reduced to writing as a deposition, by the magis-
trate or under his direction, in the presence and hearing of the
defendant, not in technical terms, but as nearly as may be in the
very words used by the witness, and authenticated in the follow-
ing form by the magistrate :

1. It shall state the name of the witness, his place of resi-
dence, business or profession :
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2. It <hall contain the questions put te the witness, and his
answers thereto @ each answer being distinetly read to him asit
s taxen down, and being corrected or added to, until it 1s made
conformable to what he declares is the trath:

3. It a question put be ohjected to on cither side, and over-
ruled, or the witiiess decline answering it. that fact, with the
vrotnd on which the question was overruled, or the answer de-
2lined, shall be stated:

4. The deposition shill be signed by the witness or if he re-
fuse to sign it, hix reason tor refu<ing shall be stated in writing,
as he gives it :

5. It shall be siened and certified hy the magistrate.

CXXXIN No influence by means of any promise. threat or
repre<eatation shall be mevle te any person under ex:unination
io induce him 1o diselose or withhold @y matter within his
knowledze.

CXL. The Mazistrate shall keep all the depositions taken on
the information and on the examination, with the statement o’ the
Adefendant 1t any, until they are returned to the proper Court:
and shall not permit them to be inspected by any person, except
a Judze of a Court having jurisdiction ot the otfence, the public
prosecutor. the private prosccutor and the defendant and his
counsel.

CXLI. A violation of the provisions of the last article is pun-
ishaible as a misdemeanor.

CXLII. The defendant shall in all casex, wiihin two days after
demand, be furnished by the Mauistrate with a copy of the said
depositions and statement, or of either of them, or sh:ill be per-
mitted to take a copy of the same.

CXLIIL. If the Magzistrate is satisfied that a public offence
nas not been committed, or that there i1 no sufficient ciause to
beliecve the defendant cuilty thereof, he shall torthwith order the
defendant to be dlschdrved by an order in writing attached to
the depositions and statement, and signed by him, to the following
effect: » There being no sufficient cause to believe the within

named A. B. guilty of the offence within mentioned. I order him
to be discharged. C.D, J. P

CXLIV. If, in the opinion of the MaSistrate, a public offence
has been committed, and there 1s sufficient cause to believe the
defendant guilty thereol, or to raise a strong presumption of his
guilt, the magistrate must, in like manner, attach to the deposi-
tions and statement, an order, signed by him, to the following
effect: « It apearing to me by the within depositions (and state-
ment, if any,) that the offence therein mentioned, [or any other
offence, according to the fact, stating generally the nature there-
of,] has been committed, and that there is sufficient cause to be-
lieve the within named A. B. guilty thereof, I order that he be
held to answer the same.”

CXLV. If the offence be not bailable, the following words, or
words to the same effect, must be added to the endorsement:
* and that he be committed to the Sheriff of the County of —
or to the keeper of the common Gaol, &c., as the case may be.”
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CXLVI. If, however, it appear frem the qunina?inn, that an
offence has heen committe &, bnt that the evidedce adduced dees
not raixe such strong preswnpition of suilt fl;lj:'lll)lst the defendant
as to require a judicial inquiry, or i thie evidence adduced by
the defendant weakens such presumption. but suilicient zround
for such inquiry =lall appear notwiibsinnding, the defendant
<hall be admitted to bail in the manner hereinzfrer provided.

CXLVIL If the offence T bailaLle, and hiril Te taken by the
Magistrate, the following words, or words to the P effe.cf,
must be added to the cndossernent: = and Fhave cdmitted him
tn bail, to answer, by tie recornizance hereto anirexed.”

CXLVIL It the offence he bailable andthe deiendant be admit-

ted to bail, but bail has not heen taken, the followine words,
or word«< to the sivae effces, it L added to the endorsement =

o and that he be admitted 1o bail i the sum ¢i and he
committcd to the Sherift of the District or Connty ol - [or
in the City of ~to the keeper ot the prisen 1 the Ciy of

"] = until he give siehbail”

CXLIN. If the Magisteate ovder the deiendant to be commit-
ted as above provided, lie shall malke out i cominiiment, signed
by him, with his name of ofiice, and deliver it with the defen-
démt, to the oflicer 1o whorn he s conmutied, cr it that ofhicer be
not present, to a peace officer. who must immediately deliver
the defendent into the proper custody, tozether with the commit-
nient.

('L. The commitment must be to the following effect:

* District or County ot [or as the case may be.]
« In the name of Qur Sovereign Lady the Queen:
« To the Sherifl of of "ol or “ to

the keeper of the prison, &c.” as the case may be.]

« An order having been this day made by me, that A. B. be
held to answer, upon a charge of [stating briefly the nature of the
offrnce,] vou are commanded to receive him into your custody
and detain him, until he be legally discharged.”

“ Dated at [as the case may be] this day of .

“« C. D.. Justice of the Peace.”

[as the case may be.]

CLI If on examination before a Magistrate a charge ix made,
or just cause of suspicion of any offence appear on oath against
any one there present, other than the accused, the Magistrate
may in his discretion order him to be detained for the purpose of
examination, and may proceed as though such one had been
brought up on a charge made against him.

CLIL If on examination it appear that the defendant has com-
mitted or may be justly suspeeted of having committed some
offence other than that wherewith he waxs originally charged, he
may be discharged, committed or bailed in respect of such other,
in the same manner as for the original offence.

CLIII. On holding the defendant to answer, the Magistrate
may bind by recognizance, with such sureties and in such sum
as he may deem proper. all such persons as know or declare any
material fact touching the offence wherewith the defendant is
charged, to appear and testily at the Court to which the deposi-
tions and statement are to be sent.
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CLIV. Infan's and married women, who are material wit-
nesses against the defendant, may in like mauner be required to
procure sureties for their appearance, as provided in the lasg
article. ‘ 13 Price, 673.

CLV. If a witness, required to enter intfo a recognizance to
appear and testily, either with or without sureties, reluse com-
pliance with the order for that purpose, the Magistrate must
commit him to prison until he comply, or be legally discharged.

1 Ch. Burns’ Just,, Recognizance, Bail.

CLVI]. When a Magis'rate has discharged a defendant, or has
held Lim to answer, as provided above, he must return to the
Criminal Court having jurisdiction over the ottenee, at or betore
iis opening on the first day, the warrant, depositions, the siate-
ment, it auy, and recoznizances ot bail, fuir the appearance of
the defendant or of the witnesses, taken by him.

CLVil. The Defendant, upon his committal o his counsel on
his behall, may notity the committing Mawi trate of his intention
fo move the Superior Cririinal Court of the District or County
in which he stands cominitied, or one of tlie Judges thereof, {or
an order for his admission to bail, whereuron such Magistrate
<h:ll {orthwith transmit to the Clerc o the Peace, elose under
hix hand, a certified copy oi' the warrant of arrest, procecding,
depositions, statement and commitment.

CLVIIL Upon any such application to o Superior Corpt or
Judge thereotf as atoresaid, ihe samc order, touching the delen-
dant’s being bailed or continued i custedy, shall be mad. as if
the party were brought up upon a habeus corpus.

4 and 5 Vict, ch. 24, sec 6.

CLIX. Every warrant of commitment must be directed to
some Sheriff or Gaoler. either by his name or official description,
Hawk, b. 2, c. 16, s. 13,) to receive and keep the prisoner until
discharged in due course of law, or until the next Criminal Court
in the District or County, (1 Ch. Cr. L. 114.) describing the pri-
soner by his names, if’ known, or by deseription of his person on
his refusal to tell his name, stating the same, (I Hale, 577,
and stating the offence inlegal terms or substance, without other
particulars, (1 Leach, 167; Hawk, b. 2, ch. 16, s. 17,) setting forth
in the body or margin the time when or the place where the war-
rant is made. (Ch. Burns’ Just. Commitments for Safe Custody).

CLX. A commitment for treason or misprision thereof. or
treasonable practices, is sufficient without stating an overt act (7
T.R. 736) ; for felony, by a brief description of the offence charged,
(2 Wils,, 150; 7 T. R. 736) ; if the degree of offence be necessary
to be shewn, the degree may be stated, but it shall not be ncces-
sary to use the term feloniously. (1 Ch. Cr. L., 11; 2 T. R. 255).

CLXI. The commitment must shew the authority of the com-
mitting Magistrate, (1 Ch. Cr. L., 109,) but need not state it to
be made by him in that character, (2 Hale, 122) ; it must be in
all cases in the Queen’s name, (1 Ch. C. L., 109,) must state the
place of imprisonment, (2 Stra. 934,) must be drawn up before
the party is sent to prison, (4 B. and Ad., 418,) and must be
authenticated by the signature of the committing Magistrate or
the seal of the committing Court.

CLXIL If it be informal, the defendant shall not be discharged
on habeas corpus if the corpus delicti appear in the depositions
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returned to the Court, (3 East, 157) : nor s 1t void by reason ;l)f
defict for omixsion of cause of imprisonment, s0 as to make the
Gaoler or officer acting on it a trespasser, or to excuse an escape,
(Bac. Ab. Trespass, Fxcape; 1 Hale, 584).

CLXIL—«. Any Superior Court of Criminal Jurisdiction or an}t
Judge thereof, may. when it ix necessary, erant @ wWrit ol ﬁc‘z‘/).f({e
corpus, directed to_the Keeper of a (.1:1,(11 in which the piriy i9
imprisoned for debt, to tike him hetore a Magistrate for exam-

\ 3 Y v v " - 3 . . 1Y r(;
ination trom day to day on a criminal charge.
5 B.and A., 730.

TITLL TV,

OF PROCEEDINGS AFTER COMVMITMENT,
AND BEFORE INDICTMENT.

. Prelirmninary Provision.

. Formation of the Grand Jury.
Powers and duties oi the Grand Jury.
. Prescntment and proceedings thereon.

4—?3‘(3—-'

CHAPTER L
PRELIMINARY PROVISION.

CLXIIL. All public offences prosecuted in a Court of Criminal
Turisdiction, or in a Court of General Nessions of the Peace.
shall be prosecuted by indictment or presentment.

CHAPTER II.
FORMATION OF THE GRAND JURY.

164. Grand Jury defined.
165. For what Court to be drawn.
166. It thirteen Grand Jurors do not appear, additional number
to be ordered.
167. Manner of designating the additional Grand Jurors.
168. Number to constitute a Grand Jury.
169. Grand Jury, how drawn when more than a sufficient number
attends.

170. Who may challenge the panel or an individual Grand Juror.
171. Causes of challenge to the panel.
172. Causes of challenge to an individual Grand Juror.
173. Maoner of taking and trying the challenges.
174. When to be made to individual.
175. Decision upon the challenge.
176 Effect of allowing a challenge to the panel.

177, 178. Effect of allowing a challenge to an individual Grand Juror.
179. Appointment of Foreman.

180, 181. 182. QOath of the Foreman and the other Grand Jurors.

183. Charge of the Court.
184. Retirement of the Grand Jury.
185. Appointment of a Clerk, and his duties.
186. Discharge of the Graud Jury.
186 a. Excuse for non-attendance.

CLXIV. A Grand Jury is a body of men, not less than thirteen
nor more than twenty-three in number, legally qualified, returned
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according to law at stated periods from the legally qualified
persons in the district or county, before a Court of competent
Jurisdiction, and sworn to inquire of public offences commttted
or triable in the district or county.

CLXYV. A Grand Jury must be returned for every term of the
Courts of Original Criminal Jurisdiction.

CLXVL If at least thirteen persons, qualified to serve as
Grand Jurors, and who have been summoned, do not appear, or
if the number ot Grand Jurors attending be reduced below thir-
teen, the Court may order the Sheriff’ to summon a sufficient
number, (specifying it) to complete the Grand Jury.

CLXVIL The Sheriff must accordingly, in the manner re-
quired in respect to the Grand Jurors oricinally returned forth-
with summon the persons whose names are designated, whe
must attend and scrve as il they had been oricinally summoned
as Grand Jurors and subject to the same penaltics, unless
excused or discharged by the Court.

CLXVIIL. No more than twenty-three nor less than thirteen
persons can be sworn on & Grand Jury; nor can a Grand Jury
proceed to any business, unless thirieen members at least are
present,

4 Bl C.302;1 Ch. (r. LL 312.

CLX'X. When more than twenty-three persons summoned as
Grand Jurors attend to serve, the Clerk must prepare separate
ballots containing their names, folded as nearly alike as pos-
sible, and so that the names cannot be seen and must deposit
them in & box. He must then openly draw out of the box
twenty-three ballots; and the persons whose names are drawn
constitute the Grand Jury.

CLXX. A person held to answer a charge for a public oflence
may challenge the panel of' the Grand Jury or an individual
Griand Juror.

CLXXI. A challenge to the panel may he interposed for onc
or more ol the following causes only :

1. That the requisite number of Jurors were not summoncd
from the Grand Jury List of the District or County ;

2. That the summoning was not had by the Sheriff’ or Cor-
oner (as the case may be) of the District or County;

3. That it was not had at least ten days before the sitting ot’
the Court.

CLXXII. A challenge to an individual Grand Juror may be
interposed for one or more of the following causes only:

1. That he is a minor;

2. That he is an alien

3. That he isinsane;

4. That he is under attaint for treason or felony or under out-

lawry, or has been convicted of any infamous crime, unless par-
doned therefor.
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& That he is the prosecutor upon a charge against the

defendant ;

6. That he is a witness on the part of the prosecution, and
has been served with process or bound by a recognizance ax

such ;

CLXXIIL The challenges mentioned in the last three articles
mayv be oral, and must be entered upon the minutes, and tried‘
by the Court, in the xune manner as challenges in the case of
a trial by Jury which are triable by the Court.

CLXXIV. The challenge to the individual Juror must he

made betore the trial and not alicrwards. .
2 (h. Cr. L. 308 : Bar. Abr. Juries.

CLXXYV. The Court must allow cor dixallow the challenge,

and the Clerk must enter its decision upon the minutes.
Q I’I’dle’ ].5'3.

CLXXVIL If a challenge to the panel be allowed, the Grand
Jury are prohibited from inquiving into the charge acainst the
detfendant, by whom the challenge was interposed. It they
hould, rotwithstandine, do w0, and {ind an indictment against
i, the Court must direet it to be st aside.

CLXXVIL If a challenge to an individual Grand Juror be
allowed, he eannot be present at, or take part in, the considera-
tion of the charee aeninst the defendant who interpozed the
challenee, or the deliberations of the Grand Jury thercon.

CLXXVIIL The Grand Jury must inform the Court of @ vio-
lation of the last article, and it is punishable by the Court as a
contempt.

CLXXIX. From the persons summoned to serve as Grand
Jurors, and appearing, the Cowrt must appoint a foreman. The
Coart must also appoint a foreman, when o person alveady ap-
pointed is discharged or excused, before the Grand Jury arve dis-
missed. .

CLXXNX. The following oath must be administered to the
foreman ot the Grand Jury : » You, as foreinan of this Grand Jury,
shall dilicently incuire and true presentment midie, of all public
offences committed or trinble within this district or county., [ the
case may be] of which vou shall iave or can obtain legal evi-
dence : voushall presentno person through ralice.hatred or ill will,
nor leave any unpresented through feuar, thvour, or atlection, or
for any reward, or the promize or hope thereof’; but in all vour
presentinents or indictments, vou shall present the truth, the
whole truth, and nothing but the truth, according to the best of
your skill and understanding.  So help you God P’

CLXXNXIL The following oath must be immediately thereupon
adminixtered to the other Grand Jurors present: * The sume
“ oath which your foreman has now taken before vou on his part
“ vou and ecach of you shull well and truly ob~crve on Vourrpar‘t
“ No help you God!” ] ) '

CLXXXIL If; after the foreman is sworn, any Grand Juror
appear, and be admitted as =uch, the oath, as prescribed in article
180, must be administered to him, commencing, * You, as one of
this Grand Jury.” and so on, to the end. ,
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CLXXXII. The Grand Jury being impanelled and sworn,
must be charged by the Court. In doing so, the Court must deliver
to them a copy of the provisions of this code, from article 188 to
article 199, both inclusive, and must give them such information,
as it may deem proper, as to the nature of their duties, and any
charges tor public offences returned to the Court, or likely to
come before the Grand Jury. The Court need not, however,
charge them respecting violations of a particular statute.

CLXXXIV. The Grand Jury must then retire to a private
room, and inquire into the offences cognizable by them.

CLXXXY. The Grand Jury must appoint one of their num-
ber as Clerk, who must preserve minutesx ot their proccedings,
{except, of the votes of the individual members on a presentment
or indictment,) and of the cvideuce given before them.

CLXXXYIL The Grand Jury, on the completion of the busi-
ness before them, must be discharged by the Court; but whether
the business be completed or not, they are discharged by the
final adjournment ot' the Court.

.CLXXXVI-a. Any person summoned to serve on any Grand
Jury must attend il’ reasonably able, unless he can shew any
sxemption by law (rom ~o doing, (2 Hale, P. C. 309) ; but the
matter of exemption is not available to such persons if so able
to attend unless he does attend and shew such matter to ke true.

Hawk. P. C. b. 2, c. 23, s. 20.

CHAPTER IIL
POWERS AXND DUTIES OF THE GRAND JURY.

188. Power of a Grand Jury to inquire into all public offences
committed or triable in the District or County, and to
proceed by presentment or indictment.

189. When defendant has been held to answer, Grand Jury may
indict.

190. In all other cases, they can proceed by presentment only.

191. Definition of an indictment.

192. Definition of a presentment.

193. Foreman may administer oaths.

194, 195, 196. Evidence receivable before the Grand Jury.

197. Grand Jury not bound to hear evidence for the defendant,
but may order explanatory evidence to be produced.

198. Degree of evidence to warrant an indictment.

199. Grand Jurors inust declare their knowledge as to commission
of a public offence.

200. Grand Jury must inquire as to persons imprisoned on crim-
inal charges and not indicted, the condition of public
prisons and the misconduct of public officers.

201. Grand Jury entitled to access to public prisons and te
examine public records.

202. When and from whom they may ask advice, and who may be
present during their sessions.

203. Secrets of the Grand Jury to be kept.

204. Grand Jury when bound to disclose the testimony of a wit-

ness.
205. Grand Juror not to be questioned for his conduct as such.

CLXXXVIIL. The Grand Jury has power, and it is their duty
to inquire into all public offences committed or triable in their
EL69
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District or County only, and to present .them‘ to the Court, eithe.,r
by presentment or indiclinent, as provided in the next two arti-
cles: Provided that this shall not preveut their inquiring of colla-
teral facts in another District ox County, tending to the prool of

their inquiry.

CLXXXIX. Upon such inquiry they may, where the deiend-
ant has been held by a Magistrade to answer the charge, and
in no other case, il they believe him guilty thereof, find an
indictment against him.

CXC. In all other cases it upon investigation the Grand Jury
believe that o person is zuilty of o publie offence, they can pro-
ceed by prescutment only.

CXCIL. An indictment is an accussten in woeiting, ot the suit
of the Crown. presented by a Grand Jury to a competent Couri,
charging one or more persons with one or more public offences.

CXCIL A presentment is an informal stalement in writing by
the Cirand Jury. representing to ihe Court 1that o publie offence
has been committed which is iviable in the Distriet or County,
and that there is reasonable ground tor believinye that o pariicu-
lar individual named and deseribed, hax committed it.

CXCIIL. The foreman may administer ain oath to sny witness
appearing before the Grand Jury.

CXCIV. In the investigation of a charge for the purpose of
either presentment or indictinent, the Grand Jury can receive no
other evidence than sxuch as is given by witnesses produced and
sworn before them or s furnished by legal documentary

evidence.

CXCV. The improper swearing of the witnesses will not

vitiate the indictment when tound.
1 C.& M. 247

CXCVI. The Grand Jury can receive none but legal evidence
and the best evidence in degree to the exclusion of hearsay or

secondary cvidence.
Haw. P. C. b. 2, c. 25, s. 145, 138-9,

CXCVIL The Grand Jury is not bound to hear evidence for
the defendant ; but it is their duty to weigh all the evidence sub-
mitted to them and when they have reason to believe that other
evidence, within their reach, will%explain away the charge. they
should order such evidence to be produced ; and for that purpose
may require the prosecuting counsel to issue process for the

witnesses.
1 Ch. Cr. L. 317-18.

CXCVIIL The Grand Jury ought to find an indictment when
all the evidence before them, taken together, is such as in their
Judgment would if unexplained or uncontradicted warrant a
conviction by the trial Jury.

CXCIX. If a member of the Grand Jury know or have reason
to believe that a public offence has been committed, which is
triable in his District or County, he must declare the same to
his fellow-jurors who must thereupon investigate the same.
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CC. The Grand Jury must inquire :

1. Into the case of every person imprisoned in the Gaol of the
District or County on a criminal charge and not indicted ;

2. Into the condition and management of the public prison in
the District or County; and

3. Into the wilful and corrupt misconduct in office of public
officers of every deseription in the District or County.

CCI. They are also entitled to have free access ut all reasonable
times to the public prison, and to the cxamination, without
charge, of all public records with reference to their duties in the
district or county.

CCIIL. 'The Grand Jury may at all reasonable times ask the
advice of the Court or ot any member thereot or of the public
prosecutor in the casxe ; but unless such advice be asked such
prosecutor is not permitted to be present during thie sessions of
the Grand Jury, unless when so required by the Grand Jury, nor
ix any other person permitted to be present during their sessions
except the members of the Grand Jury and the witness actually
under examin:ation.

CCIII. Every member of the Grand Jury must keep secret
what trauspires in evidence before them or what he himself or
any other Grand Juror may have said or voted on a matter before
them.

Ch. Cr. L. 317 ; Bl. Com. 126.
CCIV. This does not extend to exclude the evidence of a
Grand Juror concerning the perjury of a witness giving evi-
dence on the trial at variance with that he gave before the Grand
Jury.
14 Bl C. 126 ; Ch. C. L. 317.
CCV. A Grand Juror cannot be questioned for anything he
may say or any votc he may give in the Grand Jury, relative to
a matter legally pending before the Jury, except for a perjury of
which he may have been guilty, in making an accusation or
giving testimony to his fellow Jurors.
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CHAPTER VIIL

PRESENTMENT, AND PROCEEDINGS THEREON

206. Presentment must be by twelve Grand Jurors, and signed by the Fore-
man.

207. Must be presented in the presence of the Grand Jury, anc% filed.

208. Dcpositions, or minutcs of testimony, must be returncd with persent-
ment,

209. Depositions, how filed and kept.

210. Violation of lust article, a contempt and mislemcanor.

211, Copy of depositions to be furnished to defendant.

212. Finding of presentment not to be disclosed, until defendant arrested.

213. Violation of last article, a contempt and misdetmeanor.

214, If facts stated] in presentinent constitute a public offence, Court to
order bench warrant.

215. Beneh warrant by whom and how issued.

216. Form of’ bench wanant.

217. Beneh warrant, how served.

218, Proccedings of themagistrate, on defendant being brought before him.

219. Copy of prescntinent and depositions to be furnished to magistrate.

CCVI. A presentment cannot be found, without the concur-
rence of at least twelve Grand Jurors.  When so tound, it must
be signed by the Foreman.

CCVII. The presentment, when found, must be presented by
the Foreman, in the presence of the Grand Jury, to the Court,
and must be filed with the Clerk.

CCVIII. When the Grand Jury make a presentment, they
must return to the Court therewith, the depositions of the wit-
nesses examined before them, or the minutes, or a copy thereof,
of the testimony on which the presentment is made.

CCIX. Wlhen the depositions are returned, as provided in the
last article. they must be {iled with the Clerk of the Court, and
cannot be inspected by any person, except the Court, the Clerk
and his deputies or assixiants, and the Prosecutine Attorney,
until after the arrest of the defendant. ‘

CCX. A violation of the provisions of the last article is pun-
ishable as a contempt, and as a misdemeanor.

CCXI. After the arrest of the defendant, the Clerk of the
Court must, within two days after the demand, furnish a copy of
the depositions to the defendant or his counsel. ]

CCXIL. No Grand Juror, Counsel for the prosecution, Clerk,
Judge, or other officer, can disclose the fact of a presentment
having been made for a felony, until the defendant has been
arrested.  But thix prohibition docs not extend to a disclosure,

by the issuing or in the execution of a warrant to arrest the
defendant.

CCXLIL A violation of the provisions of the last article is
punishable as a contempt, and as a misdemeanor.
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CCXTV. If the Court deem that the facts stated in the present-
ment constitute a public offence, triable in the district or county,
it shall direct the clerk to issue a bench warrant for the arrest
of the detendant.

CCXV. The Clerk, on the application of the Prosecuting At-
torney, may accordingly at any time afler the order, whether the
Court be stiting or not, ixsue a henelt warrant, under his signa-
ture and the seal of the Court, into every part of the dixirict
or county xubject to the jurisdiction ol’ the Court,

CCXVI The bench warrant, upon a presentinent. must be sub-
stantially in the {ollowing form ;

“ Distriet of y [os the case may be.]
“ In the name oi’ our Sovercign Lady the Queen:
* To any Peace Ollicer in this District. A presentmeni
* having heen made on the day of
[sean.] 185, tothe Court of
“ [as the case may be] charzing C. D.with the erime of
v [desicnating it conerally.]
“ You are therelore commanded. forthwith to arrest the above
“ named C. D., and take him belore I. F., a2 magistrate of this
“ county, or in case of hisx absence or inability to aet, before the
“ nearcst or most ncceessible magistratre in thix county.
* City [or ~town™] of . the day of , I8
* By order of the Court.

« (1, H., Clerk.”

CCXVIl. The beneh warrant may he ~erved in any distriet or
county : and the oflicer serving it must proceed thereon, in all
respects, as upon a warrant of arrest on an intormation, ax
hereinbefore provided except that when scrved in another dis-
trict or county, it need not be endorsed by i magisirate of that
district or county.

CCXVIIL. The magistrate, when the defendant is hrought
before him must proceed upon the charge contained in the pre-
sentment, in the same manner in all respects as upon a warrant
of arrest on an information.

CCXIX. Upon the iurrest of the defendant, the Clerk with
whom the presentment and depositions are filed, must, without
delay, furnish to the magistrate before whom the defendant ix
taken, a certified copy ot the presentment and depositions.

TITLE V.
OF THE INDICTMENT.

1. Finding and presentation of the indictment,
9. Form of the indictment.

3. Arraignment of the defendant.

4. Setting aside the indictment.

5. Demnrrer.

6. Plea.

7. Removal of the action before trial,
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CHAPTER L

FINDING AND PRESENTATION OF THE INDICTMENT.

—————

220, Indictment must be found by twelve Grand Jurors and endorsed by

Foreman.

. If not so found, depositions, &c. must be returned to the Court, with
dismissal endorscd.

. Effect of disnussal.

3. If part only found, another preferred.

. May be found agaiust one of several.

Nanes of witnesses must be inserted at fuot of indictment or cndorsed
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226, Indictment must be presented in presence of the Grand Jury, and
filed.
. Indictment ignored.
. Two found for same offence.
Defective indictment.
. Court not bound to quash onc of two indictments.
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CCXN. An indiciment cannot be found without the concur-
rence of at least twelde Grand Jurors.  When <o found it must
he indorsed, = A true bill,” and the indorzement must be signed by
the Foreman otf'the Grand Jury, and the finding must be absolute

and unconditional.
Com. Dig. Indict. A.

CCXNL If twelve Grand Jurors do not concur in finding an
indictment, the depositions (and statement, if any) transmitted
to them must be returned to the Court, with an indorsement
thercon, siened by the Foreman, to the effect that the charge is
dismis=ed.

CCXXIIL The disinissal of the charge does not, however, pre-
vent its being again submitied to a Grand Jury,if the Court may
so direet upon good cause shewn, but not more than once again.
But without such direction it cannot be again submitted.

CCXXIIL If part only of the charge be found, another indict-
ment ouzht to be preferred.
2 Hale, 162 ; Bac. Abr. Indict. D.

CCXXIV. An indictment may be found against one or more
of several, and not against the vest.
1 Ch.Cr. L. 324,

CCXXV. When an indictment is found the names of the
witnesses who have been examined before the Grand Jury or
whose depositions may have been read before them, shall in all
cases be inserted at the foot of the indictment or indorsed thereon
before it ix presented to the (Court.

CCXXVL An indictinent. when found by the Grand Jury,
must be presented by their Foreman, in their presence to the
Court, and must be filed with the Clerk ; it is then complete and
remains in his office ux o public record.

I Ch. Cr. L. 3241 Com. Dig. Indict. A.

CCXXVIL After an irtichiment has been dismissed by a Grand
Jury. another for the same charge ought not to be sent before
the Grand Jury during the sume Assize or Sessions.

1 C. & M. 601.
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CCXXVIIIL. An indictment is valid although another has been
found for"the same oflence in law and fact or for the same fact
wholly or in part.

CCXXIX. Ifan indictment found be defective another may be
preferred and found, on which the Court will quash the first, at
its discretion, and on the imposing of such terms as may seem to

be just.

1 Dowl. N. S. 320.

CCXXX. The Court is not bound to quash one of two indict-

ments for the s

ame offence, the one charging it to be a felony,

the other a misdemeanour.

Q- B. W.33.82

CHAPTER II.

FORM OI' THE INDICTMENT.
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249, 250, 251.

L‘uﬂ—:‘,;l;)v—-

Form of pleading heretofore existing, abolished.

. First pleading for the prosecution, is indictinent.

Indictment, what to contain.

Form of indictinent.

Manner ot stating the act constituting the offence.

Indictment must be direct and certain.

When detendant is indicted by fictitious or erroneous name,
his true name may be inserted in subsequent proceedings.

Indictment must charge but onc offence and in one form,
except where it may be committed by different means.

. Statement as to time when offenice was committed.

. Statement as to person injured or intended to be injured.
. Construction of words used in indictment.

. Words used in a statute need not be strictly pursued.

. Indictment, when sufficient. '

. ‘Indictment insufficient for defect ot formm not tending
to prejudice defendant.

. Variances amendable.
. Presumptions of law and matters of which judicial notice

is taken, need not be stated.

. Pleading a judgment or determination of, or procecding

before, a Court or officer of special jurisdiction.
. Private statute, how pleaded.
Indictment after previous conviction for felony.
. Indictment for Libel.

. Indictment for offence to joint property.

. Indictment for offence to Honse of Worship.

. Indictment for offence to Turnpike Trusts.

. Indictment for forgery.

257,258.
259.
260-
265.

266, 267-

Indictment for perjury or subornation of perjury.
Indictment for ¢mbezzlement.

Indictment for administering unlawful Oath.
Statement of means,

Words used to be charged.

9268. Statement of particular pretences.

269.

270,271, 272.
273,274
274-a.

275.

Statement of special intent.

Names of parties.

Official descriptions.

Description of women offenders.
Individual things stated by ordinary terms.

276, 277,278. Amount of particular Property.

279
280

. Possession of Real Property.
. Exceptions must be negatived.

281. But not defence not noticed in description.

282, 283, 284

285.
286.
289, 290.

291

. Repugnancy or Inconsistency.

Disjunctive statement of offences.

Time stated for prosecution.

Imdictment for offences in different degrees.

. Distinction between accessory and principal abolished.

292, Accessory after the fact when tried.

293

. Indictment for compounding Felony.

293-«. Description of female offender.
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CONNXL All the forms of pleading in criminal ‘actions‘,
Lercetofore existing, are abolished; and hereafter, the forms of
pleading, and the rules by which the xulliciency of pleadings 1s
to be dctermined, are those prescribed by this Code.

COXXXIL The first pleading on the part of the prosecution,
is the indictment.

CCXXXIL The indictment must contain,

1. The title of the action, specifying the name of the Court
in which the iadietment is found and to which it is presented,
and the names of’ 1he parties.

2. A statement of the acts constitating the offence. in ordinary
and coneise lanzuage, without repetition. and in such manner i

to enable a person of counmon rinderstanding to know what 18
intended.

5. The time when anil the place where it i found.

CCXXNXIV. Itmay be substantially in the tollowing form :

Court of [stuiing th Court] oi’ the of ;
[stating the prope:district or connty.]
Our ~overcign Lady the Queen ?
against
A. B. of

A. B. is aceused by the Grand Jury of the

[here insert the nume of the district or county inwhich the indict-
ment s found,] by this indictinent, of the criine of ,
[fere tusert the name of the offence, tf it fave one, such as treason,
mutrd vy arson. manslawehter, or the like, or (f it be a nasdemeanor,
havine no ceneral name, such as Uib:l, assault and battery, or the
like, {usert o bricf description of it as 1t is wiven by lawe ;] com-
mitted as tollows:

The said A. B., on the day of . 1850, at
the town, [or city, parish or village, as the case may be.] of
, in this District or county, [here set forth the act
charged as an offence, according to the form adupted to the cuse as
provided in the neet article.]
Given at the city this day of

CCXXXYV. The manner of stating the act constituting the
offence, as set forth in the appendix to this Code, ix sufficient in
all caxes where the forms there given are applicable. In other
cases, forms may be used, as nearly similar as the nature of the
case will permit.

CCXXXVIL. The indictment must be direct and certain, as it
regards,

1. The party charged:
2. The offence charged:

3. The particular circumstances of the offence charged, when
they are necessary to constitute a complete offence.

CCXXXVIL. When the defendant is indicted by a fictitious or
erroneous name, or without or with a wrong addition, and in any
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stage of the proceedings his true name or addition is discovered,
it may be inserted in the subsequent proceedings, referring to the
fact of his being indicted by the name or without or with the ad-
dition mentioned in the indictment.

4 & 5 Vic. Cap. 24 & 45.

CCXXXVII. The indictment must charge but one offence, and
in one form only : except that where the offence may be commit-
ted by the use of' different means, the indictment may allege the
means in the alternative. ]

CCXXXIX. The precise time at which the offence was com-
mitted, need not be stated in the indictment: but it may be alleged
to have been committed at any time before the finding thereof,
unless the time itself is material to the description of the offence
charged or to the jurisdiction of the Court.

CCXL. When an oflence involves the commission of, or an
attempt to commit a private injury, and is described with suffi-
cient certainty in other respects to identify the act, an erroneous
allegation as to the person injured or intended to be injured, is
not material.

CCXLI. The words used in an indictment must be construed
mm their usual acceptation. in common language, except words
and phrases defined by law, which are to be construed according

to their legal meaning.
2 East. 33, 34; 5 East. 259, 260.

CCXLIL. Words used in a statute to define a public offence,
need not be strictly pursued in the indictment; but other words
conveying the same meaning may be used.

CCXLII. The indictment is sufficient, if it can be under-
stood therefrom,

1. That it is entitled in a Court having authority to receive it,
though the name of the Court be not accurately stated :

2. That it was found by a Grand Jury of the district or county
in which the Court was held:

3. That the defendant is named, or if his name cannot be dis-
covered, that he is described by a fictitious name, with the state-
ment that he has refused to discover his real name or that his
real name is unknown.

4. That the offence was committed at some place within the
jurisdiction of the Court; except where, as herein provided, the
act though done without the local jurisdiction of the district or
county, is triable therein :

5. That the offence was committed at some time prior to the
time of finding the indictment :

6. That the act, omission or circumstance essential to and
charged as the offence, is clearly and distinctly set forth, in ordi-
nary, plain, direct and distinct language, without repetition. and
in such a manner as to enable a person of common understand-

ing to know what isintended :

7. That such act, omission or circumstance is stated with such
F169
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a degree of certainty, as to enable the Court to pronounce judg-
ment, upon a conviction, according to the right of the case.

CCXLIV. No indictment is insufficient, nor can the trial,
judgment, or other proceedings thereon be affected : 1st, by rea-
son of a defect or imperfection in matter of form, which does
not tend to the prejudice of the substantial rights of the defend-
ant, upon the merits: 2d, nor by reason of mere surplusage
which does not vitiate the sense, (1 Leach 109, 1 Ch. C. L. 2186,)
nor 3d, for want of the averment of any matter unnecessary to
be proved : nor 4th, for the designation of a defendant by a name
of office or descriptive appellation, instead of his proper name :
nor 5th, for stating the time of the commission of the offence
imperfectly or upon a day subsequent to the indictment or on an
impossible day or a day that never happened: nor 6th, for omis-
sion or false statement of the place unless a specific allegation
of the place be material to the description of the offence charged
or to shew that the Court had jurisdiction: nor 7th, for want of
a proper or perfect venue when by the indictment the Court has
jurisdiction in «nd over the offence.

CCXLV. When any variance shall appear in any indictment
between any matter in writing or in print produced in evidence,
and the recital or setting forth thereot'in such indictment whereon
the trial is pending, any Court of criminal jurisdiction before
which such indictment is pending may, if such Court see fit so
to do, cause such indictment to be forthwithh amended in such
particular by some officer of the Court, and after such amend-
ment the trial shall proceed on such indictment in the same
manner in every respect, both with regard to the liability of wit-
nesses to bhe indicted for perjury or otherwise, as if no such
variance had existed.

CCXLVI. Neither presumptions of law, nor matters of which
judicial notice is required to be taken, need be stated in an
indictment.

CCXLVIL In pleading a judgment or other determination of,
or proceeding before a Court or officer of special jurisdiction, it
is not necessary to state the facts conterring jurisdiction ; but the
judgment or determination may be stated to have been duly

given or made. The facts constituting jurisdiction, however,
must be established on the trial.

CC.XLV.III'. In pleading a private statute, or right derived
therefrom, it is sufficient to refer to the statute, by its title and

the day of its passage, and the Court shall thereupon take judi-
~ial notice thercot.

CCXLIX. Inany indictment for any felony not punishable with
death, committed after a previous conviction for felony, it shall
be sufficient to state that the defendant was at a certain time
and place convicted of felony, without otherwise describing the
previous felony and a certificate containing the substance and
effect only, omitting the formal parts of the indictment and con-
viction for the previous felony, and signed by the Clerk of the
Court or officer having the custody of the Records when the de-
fendant was first convicted, shall, upon proof of the identity of
the person of the defendant be sufficient evidence of the first
conviction, without proof of the signature or official character of
the person who signed the same.

CCL. In any indictment against an offender for being at large
in this Province contrary to the provisions of this Act, or of the
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Criminal Code or of any other Act hereafter to be in force in this
Province, it shall be sufficient to allege the sentence or order
of transportation or banishment of such offender, without alleging
any indictment, trial, conviction, judgment or other proceeding,
or any pardon or intention of mercy, or signification thereof,
of or against or in any manner relating to such offender.

CCLI. The Clerk of the Court or other officer having the cus-
tody of the Records of the Court where any sentence or order of
transportalion or banishment shall have heen passed or made, or
his Deputy, shall, at the request of any person on behalf of Her
Majesty, make out and give a certificate in writing, signed by
him, containing the eftect and substance only (omitting “the for-

mal part) of any indictment, and conviction of such oftender, and
of the sentence or order for hix transportation or banishment,
(not taking for the same more than the sum of five shillings,)
which certificate shall be ~ufficient evidence of' the conviction
and sentence or order for the transportation or banishment of
such offender; and every such certificate shall be received in
evidence upon proot of the signature of the person signing the
same.

CCLIIL. An indictment for libel need not set forth any extrin-
sic facts, for the purpose of shewing the application to the party
libelled, of the defamatory matter on which the indictment is
founded ; but it is sufficient to state generally, that the same was
published concerning him ; and the fact that it was so published,
must be established at the trial.

CCLIIL In any indictment for offence to the property, real
or personal, of partners in trade, joint tenants, parceners or ten-
ants in common, it shall be sufficient to state the property to
belong to one of such persons by name and another or others, as
the case may be, and such description shall be sufficient for any
purpose whatsoever in such indictment ; and this provision shall

extend and apply to all joint stock companies and trustees.
4 and 5 Vie. Ch. 24, Vie. 42.

CCLIV. In any Indictment for any offence committed in, upon,
or with respect to any Church, Chapel or place of religious
worship, or to any bridge, Court. Court-house, goal, House of
Correction, Penitentiary, infirmary, asylum or otlier public build-
ing, or any canal, lock, drain or sewer erected or maintained in
whole or in part at the expense of the Province, or of any divi-
sion or sub-division thereof, or on or with respect to any mate-
rials, goods or chattels, whatsoever, provided for at the expense of
the Province, or of any division or sub-division thereof. to be
used for making, altering or repairing any bridge or highway,
or any Courtor other such building, canal, lock, drain or sewer,
as aforesaid, or to be used in or with any such Court or other
building, canal, lock, drain or sewer, it shall not be necessary to
state such Church, Chapel or place of religious worship, or such
bridge, Court, Court-house, goal House of Correction, Peniten-
tiarp, infirmary, asylum, or*other building, or such canal, lock,
drain or sewer, or any such materials, goods, or chattelsto be the

property of any person.

CCLYV. In any indictment for any offence, committed on or
with respect to any house, building, gate, machine, lamp, board,
stone, post, fence or other thing erected or provided, in pursu-
ance of any Act in force in this Province, for making any turn-
pike or joint stockroad, or of any conveniences or appurtenances
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thereunto respectively belonging, or any materia!s,_ tools or im-

lements provided for making altering or repairing any such
road, it sall be sufficient to state any such property to helong to
the Trustees or Commissioners of such road, without naming
them or any of them.

CCLV-a. In any indictment for forgery no dificrence in the
date or year marked upon the lawful current coin described in
the indictment and that marked on the false coin counterteited to
pass for or resemble the lawful coin, or upon any tool or instru-
ment used or designed for the purpose of counterfeiting or imita-
ting such lawful coin, shall be good cause of acquittal of the
defendant.

CCLYL In any indictment for forgery it shall not be neccessary
to set forth any copy or fac simile o’ the instrument, but it shall
be sufficient to describe the same in such manner as would sus-

tain an indictment for stealing the same.
§ C. & P. 276

CCLVIL When an instrument. which™is the subiect of an
indictment for forgery, has been dexiroyved or withheld by the act.
or procurement of the defendant,ind the fact of the destruction
or withholding is alleged in the indictment, and established on
the trial, the misdescription of the instrument is immaterial.

CCLVIL In an indictment for perjury or subornation of
perjury, it is sufficient to ~et forth the substance of the contro-
versy or matter in respect to which the offence was committed,
and in what Court, or before whom, the oath alleged to be false
was taken, and that the Court or person before whom the oath
was taken, had authority to administer it, with proper allega-
tions of the falsity of the matter on which the perjury is assigned ;
but the indictment need not set forth the pleadings, record or
proceedings with which the oath is connected, nor the commis-
sion or authority of the Court or person before whom the per-
Jjury was committed.

CCLIX. In any indictinent for embezzlement of money, bank-
notes, checks, drafts. bills of exchange, or other securities for
money of any person, by any clerk, agent or servant of such
person, it is sufficient to allege generally an embezzlement of
money to a certain amount, without specifying any particulars
of such embezzlement, except when the offencc shall relate to
any chattel; and on the trial, evidence may be given of any
such embezzlement. committed within ~xix months next after the
time alleged ; and it is sufficient to maintain the charge, or itis
not a variance, if it be proved that any money, bank-note, check,
draft, bill of exchange or other security for money of such per-
son, of whatever amount, was embezzled by such clerk, agent
or servant, within the said period of six months, although the
particular species of coin or valuable security of which such
amount was composed shall not be proved; or, if he shall be
proved to have embezzled any piece of coin or valuable security,
or any portion of the value thereof, although such piece of coin
or valuable security may have been delivered to him in order
that some part of the value thereof should be returned to the party
delivering the same, and such part shall have been returned ac-
cordingly.

CCLX. In an indictment for administering or taking an un-
lawful oath, it is not requisite to set forth the form or tenor of
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the allezed oath or obligation ; it is sufficient to set fortli that an
unlawtul oath or obligation wis administered or taken by the
person indicted, setting forth the substance thereof, with the
place and occasion of taking the same, and the person admin-
istering or the person taking the same, ix i competent witness
in a prosecution of the other, if he i~ not otherwise incompetent
to testify ; and any person so testifving shall not thercafter be
liable to prosecution for any such oftence pieviously committed
by him.

('CLXL. In «ny indictment for procuring or promoting the
commission of an offence, the means used need not be mentioned
otierwise than by the general terms contained in the Crimina!

Code.

CCLXNIL The act of attempting or endeavouring to  coinmit,
an offcnce may be deseribed generally, provided that every such
charge shall specify the offence intended to have been perpe-
trated and its subject matter.

CCLXIHL The act of conspiring, where exxential to the oftence,
may be alleged generally, provided that every such charge shall
specify some unlawiul object to be attained by such conspiracy
or unlawtu! means intended to be used in effecting such object.

CCLXIV. Where the particular means used to effect a crim-
inal purpose are essential to the offence, they are to be circum-
stantially alleged : this applies to offences committed by traudu-
lent means, and to oftfences for speaking blasphemous or seditious
words, publishing libels, perjury, sending threatening letters and
all other offences to which the speaking or writing particulay

words or matter ix essential.
3 T.R.581;2 M. and S. 287.

CCLXYV. Provided that in all indictments for publishing any
libel or speaking any blasphemous or seditious words or for
forgery, the very words must be stated.

CCLXVIL When any charge founded on the very words writ-
ten or spoken by the defendant, any error in the description by

which the sense is altered, is material.
1 Ch. C. L. 295.

CCLXVIIL. Where the indictment does not profcss to set out
an exact copy but the substance only, a variance will not be

fatal unless it alter the substance of the charge.
1 Leach, 192; Doug. 193.

CCLXVIII. A charge for obtaining moveable property by false

pretences, must state the particular pretences used.
1 Ch. C. L. 275.

CCLXIX. Where some special intent or reference to defined
acts is essential to an offence, the particulars to which the intent

rzlates, must be specified.

CCLXX. The names of persons against whom the offence is
committed or whose description is involved in the statement of

the offence, are to be specified.
Bac. Abr. Indict. A. 2

CCLXXI. But it may be stated, according to fact, that the

names of such persons are unknown to the Jurors.
2 Hale, 181.

G169
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CCLXXII. When the names are known the persons shall be
described by their Christian and surnames, or the names by which

'y cuallv known shall be sufficient.
they are u y kno 2 Hale, 2445,

CCLXXIIL Official description of an officer shall be sufh-
cient by allezing ihe defendant to be such officer.

CCLXXIV. The allegation of being in a particular office or
situation is equivalent to a direct averment that the defendant

wus therein. )
How. P, (. b.2, c. 25, 8. 111-12.

CCLXXN V. Individual things incident to the description of an
offence may be described by their ordinary names, with number
and magnitude and such other particulars as may be convenient
with a view to identity.

CCLXXVL In any indictment wherein it is necessary to make
an averment concerning property, the name of the owner shall
be specified, if it be known.or nnlexx it he otherwise provided.

CCLNXVIL Moveable property or fixtures may be described
as the property of a person =pecified or of such person and ano-
ther or others, although he or thev are only the special owner or
owners thereof, as bailees or otherwise.

CCLXXVIIL Fixtures for public use or ornament in any pub-
lic place, being the object of ornament, may be described as
being =0 put or placed, according to the fact, in the place speci-
fied, without any description of owncership.

CCLXXIX. Any real property the subject of averment, may
be deseribed as being in the actual possession of a person speci-
fied or of such person and another or others, nccording to the
fact. without stating any property or ownership.

CCLXXX. Exceptions contained in the Article of the Criminai
Code enacting the offence, or in any other article of that Code to
which the enacting clause immediately refers, must be negatived,
(1 East, 64143 6 T. R. 559) 5 a general negation in such caxe is
suflicient, (Starkie’s C. P. 175.)

CCLXXXIL A ground of defence not specially noticed in the
description of the offence, need be negatived only in the general
terms of the description itself.

CCLXXXIIL Repugnancy or inconsistency in the description
of the party, or subject matter injured, or other person or thing,
the description of which is essential to a statement of the offence,
or in respect of any other muatter material to the charge and
rendering it uncertain, vitiates the indictment.

1 Ch. C. L. 216.

CCLXXXIIL. Where a matter necessary to be stated, is once
plainly and distinctly stated, a subsequent repugnant and unne-
cessary allegation may be rejected as surplusage.

Bac. Abr. Indt. I.

CCLXXXIV. It is otherwise where the allegation is sensible

and consistent in the place where it occurs, and not repugnant
to the antecedent matter.

5 East, 244.
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CCLXXXYV. Offences must not be stated disjunctively, so as
to render it uncertain which was meant.
1 Ch. C. L. 236 ; Bac. Abr. Indt. G.

Where the penalty isx aggravated by a previous conviction,
this must be alleged.

CCLXXXVIL. Where a prosceution is to be commenced or an
act shewn to be done within a limited tirhe, an express warrant
is unnecessary, provided it appear from the time stated that the
Frosecution or act wax commenced or done within the prescribed
imit.

3 Fast, 2595 Bac. Abr. Usury, K.

CCLXXXVIL An indictment aguainst several defendants and
charging them with separate acts, shall be deemed to he several
as to each.

4 T. R. 536; 2 Hale, 177 ; Bac. Abr. Misnomer ; (¢, Indictment G. 2.

CCLXXXVIIL Upon an indictmentagainst several defendants
any one or more may bhe convieted or acquitted.

CCLXXXIX. In a trial for an offence in which there are dit-
ferent decrees, if the defendant is echarged with the offence gen-
erally, it shall in all cases be the duty of the Court or Magistrate
to inform the Jury of the nature of the crime and the degrees
thereof, and the Jury shall find the degree of' the offence with
their verdict, ax part thereof, cxcept in such cases where the
Court is speciallv required to determine the degrec.

CCXC. In a trial for 2n offence of which there ure different
degrees, in whieh the defendant is eharged with the cormmnission
of the offence in any porticular degree, he mayv bhe punished for
the c¢rime in any lower degree, provided the stitement and
description of the offence in the indictment or eccmiplaint is
applicible to such lower degree. and adequately sets forth the
same in such manner asto vive the defendant due notice for the
purpose of making defence, and enable him to avnil himsclt of
the conviction or acquittal in bar of another proxecution tor the
same offence.

(CXCI. The distinction hetween an acee-sory before the tact
and a principal, and between principals in the first and sccond
dearee, in cases of felony, is abrogated : and all persons concern-
ed in the commission of a felony, at statute or at common law,
whether they directly commit the act constitufhhe the offence or
aid and abet in its commission, though not present, shall here-
after be indicted, tried and punished as principals, #1s in the case

of' 2 misdemeanor.
4 & 5 Viet. cap. 24, s. 37,

CCXCIL. An accessory after the fact to the commission of a
felony may be indicted, tried and punished, though the principal
felon he neither indicted nor tried.

CCXCIII. A person may be indicted, for having, with the
knowledge of the commission of a public offence. taken money
or property of another, or a gratuity or reward, or an eugugc-
ment or promise therefor, upon an agreement or understandiny
express or implied, to compound or conceal the offence, or to
abstain from a prosecution therefor, or to withhold any evidence
thereof, though the person guilty of the original offence havy
not been indicted or tried.
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CCXClll-a. A woman may be described as a single woman,
spinster or widow or as the wife of a person described by his

name and additionx.

CHAPTER IIL

PROCEEDINGS AFTER AN INDICTMLENT FOUND, TO
COMPEL PARTIES TO ANSWER.

204. 1f defendant be in custody he must be brought up for arraignment.
295. If not, but voluntarily in Court, discretionary in Court to detain him.
296. If in custody of another Court, may be brought up by Habeas Corpur.
297. If default made Bench Warrant may issue.

298, If for felony, Detendant must be present, not in misdemeanor.

204, If in custody, Court may order his presence.

300. 1f discharged on bail and not appearing, Bench Warrant to issue.
301. When warrant may Issue.

302. Form of warrant tor felony.

303. Form of warrant for misdemeanor.

304. It offence be bailable, bail to be found on Warrant.

305. Rules for arrests by warrant applicable to Bench Warrants

306. Proceedings of Magistrate in respect of' bail.

——

CCXCIV. If defendant be in the custody of the Court or
present therein he may be brought up and arraigned or charged
with the indictment, before that Court, if it be triable therein. or
if not, before the Court to which it is sent or removed, ’

1 Ch. Cr. L. 338.

CCXCV. If he be not actually in custody, but appears volun-
tarily in Court, it is discretionary in ti:e Court to detain him or
leave him to be taken by the ordinary legal process.

4 Burr. 2531 ; 2 Lewin. C. C. 277.

CCXCVL If he be in custody of another Court he may be
removed by order or Rule of the Court before which the indict-
ment is found, to be charged with the indictment, plead, take
his tiial or {urther be dealt with according to law. ’

- Corner’s Forms, 68.

CCXCVIL If he be not in actual custody or under recogni-

zance to appear and answer or being under recognizance. make
default, his appearance before the Court 1o answer shall be com-
pelled by Bench Warrant for his arrest.

CCXCVIIL If the indictment be for felony the defendant
except by leav? of the Court (B. & C. 575),.appea.r .':mda;)llel;,l(;1 ?:1,
person (Corner’s, F. 130) ; but if for a misdemeanor only. his per-

sonal appearance is unnecessary, and he may appear
arraignment and plead by counsel. Y app upon the

1 Ch. Cr. L. 86, 411. 4 Com. 351.

CCXCIX. When his personal appearance is necessary if
be in custody, the Court may direct the officer in whose 331,1;303;

he is, to bring him before it to be arraigned :
3 : y al’ld th
do so accordingly. g e officer must
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CCC. If the defendant have been discharged on bail, and do
not appear to be arraigned, when his personal attendance is
necessary, the Court, in addition to the forfeiture of the recog-
nizance of bail, may direct the Clerk to issue a Bench Warrant
for his arrest.

CCCI. The Clerk, on the application of the prosecuting Coun-
sel, may accordingly at any time after the order, whether the
Court be sitting or not, issue a Bench Warrant into any District
or County in this Province.

CCCII. The Bench Warrant upon the indictment must, if the
offence be a felony, be substantially in the following form :

“ District or County of [or as the case may be.]
“ In the name of Our Sovereign Lady The QQueen:

“ To any Peace Officer in this Province: An indictment
“ having been found on the day of
[sEAL.] “ 1%5Q, in the Court of [as lhe case may be] charging
< 0.D.of with the crime of [dpsz,grnaggg i
« generally.

“ You are therefore commanded, forthwith to arrest the above
“ named C. D., and bring him before that Court, [or if the indict-
“ ment have been sent or removed to another Court. before the
“ [as the case may be,] to answer the indictment ;
“or if the Court have adjourned for the term, that you deliver
“ him into the custody of the Sheriff' of the district or county of
¢ [as the case may be,] or in the city of
“ to the keeper of the prison of the city of

“ City [or town] of , the day of . i85

“ By order of the Court.
« E. F. Clerk."

CCCIII. If the offence be a misdemeanor, the Bench Warrant
must be in a similar form, adding to the body thereof a direc-
tion to the following effect: “or if he require it, that you take
“ him before any magistrate in that district or county, or in the
“ district or county in which you arrest him, that he may give
“ bail to answer the indictment.”

CCCIV. If the offence charged be bailable, the Court, upon
directing the Bench Warrant to issue, must fix the amount of bail;
and an endorsement must be made upon the Bench Warrant and
signed by the Clerk, to the following effect :—“The defendant
isto be admitted to bail in the sum of pounds currency.”

CCCV. Unless it be otherwise specially provided, the like
rules as regards the persons by whom, the places where and the
mode or manner whereby warrants issued before indictments,
are or shall be executed, and the powers, protection and indem-
nification of such persons shall apply to Bench Warrants, except
that the latter shall not in any case require to be backed or in-
dorsed in another district or county.

CCCVL If the defendant be brought before a magistrate of
another district or county for the purpose of giving bail, the magis-
trate must proceed in respect thereto, in the same manner as if
the defendant had been brought before him upon a warrant of
arrest, and the same proceedings shall be had thereon, as are

hereinbefore provided therefor.
H169
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CHAPTER IV.

PROCEEDINGS AFTER APPEARANCE OF PARTY AND
PREVIOUS TO ARRAIGNMENT.

———re

307. In Treason, copy of indictment, &c- to be delivered to defendant eight
days before arraignment.

305. In all other offences on application.

309. Computation of eight days.

310. Plea by defendant, waiver of objection for non-delivery.

311. Inspection of depositions,

312. Assignment of counsel.

313. Indictment quashed for defect.

314. Not after removal.

315. If removed at instance of defendant, may be quashed before he
appears.

316. Motion to quash for apparent defect, to be made before trial.

317. Amendment of substance of indictment.

CCCVIL A true copy of the whole indictment found against
any person, if it be for treason or misprision of treason, together
with « list of the witnesses to be produced on the trial for prov-
ing the said indictment, mentionine their names, professions and
places of” abode, and a list of the Petit Jury, mentioning their
names, professions and places of abode, shall be ¢iven and deliv-
ered to the defendant at any time not later than eight days
before his arraignment and in the prescnce of two or more
credible witnesses.

7&8W.3,¢.3,81; 7 Anne, ch. 21, <. 11;6 G. 4,c. fv 8, 21,

CCCVIIL In all other cases, such copy of the indictment may
be granted at any time on application therefor by the defendant.
Hawk. P. C.b. 2, c. 39, s. 13.

CCCIX. The delivery of a copy of the panel ix sufficient,
though it be before the return of the precept.

Fost.230; 1 East, . C. 113: 1 Ch. Cr. L. 106.

CCCX. The eight days before arraignment as above, shall be
reckoned exclusively of the davs of delivery and arraignment,
(Fost. 230; Hawk. P. C. b. 2, ¢. 29, s.15): and in every such
case, exclusive of Sunday, (Fost. 2, 230 : 1 Ch. Cr. L. 405.)

CCCX. Any objection in respect of such non-delivery or
defective delivery is waiver by the defendant pleading to the
indictment.

Fost. 230 ; 2 Salk, 634

‘ CCCXI. The defendant shall, at or before his trial, have
inspection of all depositions or copies thereof taken against him
and returned into the Court in which such trial is had.

6&7 Wm. 4, c. 114, s, 4.

QCCXIL Counsel, not exceeding two, shall, in all cases be
assigned to defendant, by the Court, on his application either per-
sonally or by counsel, (Hawk. P. C.b. 2, ¢.87, s. 10 ; Foster, 280,

note) ; and others may be added to those assigned, (Hawk. P. C.
b. 2, 39, s. 8.)
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CCCXIIL. An indictment may be quashed at the discretion of
the Court, by reason of any intrinsic defect in it, unless it be
susceptible of amendment under the rules therefor, in which case
the Court may order the amendment to be made therein.

Hawk. P. C. b. 3,c. 34, 8. L.

CCCXIV. But such indictment shall not be quashed after its
removal to another Court and a conviction therein.
Y Dow. P. C. 600.

CCCXYV. If it be removed at the instance of the defendant, it

may be quashed before his appearance.
1 Dow. N. 8. 320.

CCCXVI. A motion to quash an indictment for defect appa-
rent on the tace of it is to be made before trial.
2 M. & R.197.

CCCXVIIL An indictment cannot, unless where otherwise
hereby provided, be amended in matter of substance.
1 Ch. Cr. L. 297, 335, 443

CHAPTER V.

ARRAIGNMENT OF THE DEFENDANT.

318. The defendant to be free from unnecessary restraint.

319. If charged in several indictments may be tried on all.

320. If several charged in one indictment all to be arraigned at same trial.

321. Arraignment to be of record.

322. Arraignment, how made.

323. If defendant stand mute.

324. Not required to hold up his hand.

325. Defendant to be informed, if the name in the indictment be not his true
name, he must then declare it.

326. If he give no other name, to be proceeded against by the name in the
indictment.

327. If he give another name, subsequent proceedings to be had by that
name, referring to name in the indictment.

328. Time allowed to defendant to answer indictment.

329. How defendant may answer indictment.

330. If time not required, he may move to set aside or plead.

CCCXVIIL The defendant shall be brought up for arraignment
without shackles or restraint, unless there be danger of escape or

rescue.
2 Hale119. Hawk. P. C. b. 2,ch. 28, s. 1.

CCCXIX. If he be charged with more than one indictment or
inquisition for the same offence he may be arriagned and tried at

the same time on all.
2 Hale, 221. 1 East. P. C. 371.

CCCXX. When several are charged in same indictment all

ought to be arraigned at the same time.
Kel. 9
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CCCXXI. The arraignment must be entered of record.
Hawk. P. C, 62, c. 28, s. 6.

CCCXXIIL. The arraignment must be made by the Court, or
by the Clerk under its direction, and consists in reading the in-
dictment to the defendant and asking him whether he pleads
guilty or not guilty to the indictment.

4 Bl. Com 385, Selw. N. P. 952.

CCCXXIIL If the defendant be deaf and dumb, if he under-
stands the use of signs, he may be arraigned, and the meaning
of the clerk addressing him conveyed to him by signs, and his
signsin reply explained to the Court.

1 Ch. Cr. L. 417.

CCCXXIV. The defendant upon his arraignment shall not be
required to hold up his hand, nor to state how he would be tried ;
his plea of not guilty, when made by or entered for him, shall be
deemed to have put him upon his country for trial.

CCCXXV. When the defendant is arraigned, but must be in-
formed that if the name by which he is indicted be not his true
name, he must then declare his true name, or be proceeded
against by the name in the indictment.

CCCXXVL If he give no other name, the Court may proceed
accordingly.

CCCXXVIL If he allege that another name is his true name,
the Court must direct an entry thereof in the minutes of the
arraignment ; and the subsequent proceedings on the indictment
may be had against him, by that name, referring also to the
name by which he is indicted.

CCCXXVIIL If, on the arraignment, the defendant require it,
he must be allowed until the next day, or some further time may
be allowed him, as the Court may deem reasonable, to answer
the indictment.

CCCXXIX. If the defendant do not require time, as provided
in the last article, or if he do, then on the next day, or at such
further day as the Court may have allowed him, he may, in
answer to the arraignment, either move the Court to set aside
the indictment or may demur or plead thereto.
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CHAPTER VL
SETTING ASIDE THE INDICTMENT.

330. Indictment, when set aside on motion.

331. Defendant, when precluded from objecting to indictment in any other
manner.

332. Motion, when heard.

333. If denied, defendant must immediately demur or plead.

834. If granted, defendant discharged, unless the case be submitted to the
same or another Grand Jury.

335. Effect of order for re-submission.

3536. New indictment in such case, when to be found.

337. Order to set aside indictment, no bar to another prosecution.

CCCXXX. The indictment must be set aside, by the Court in
which the defendant is arraigned, and upon his motion, in either
of the following cases:

1. When it is not found, endorsed and presented, as hereinbe-
fore prescribed.

2. When the names of the witnesses examined before the
Grand Jury, or of those whose depositions may have been read
before them, are not inscrted at the foot of the indictment, o1
endorsed thereon, as herein prescribed.

3. When a person is permitted to be present during the ses-
sion of the Grand Jury, while the charge embraced in the in-
dictment is under consideration, except as hereinbefore provided.

CCCXXXI. It the motion to set aside the indictment be not
made, the defendant is precluded from afterwards taking the
objections mentioned in the last artiele.

CCCXXXIL The motion must be heard at the time of the
arraignment, unless, for good cause, the Court postpone the hear-
ing to another time.

CCCXXXIII. If the motion be denied, the defendant must im-
mediately answer the indictment, either by demurring or plead-
ing thereto.

CCCXXXIV. If the motion be granted, the Court must order
the defendant, if in custody, to be discharged therefrom, or if
admitted to bail, that his bail be exonerated ; unless the Court
direct that the case be re-submitted to the same or another Grand

Jury.

CCCXXXY. if the Court direct that the case be re-submitted,
the defendant, if already in custody, must so remain, unless he
be admitted to bail ; orif already admitted to bail, the bhail must
continue answerable for the appearance of the defendant to
answer a new indictment,

CCCXXXVI Unless a new indictment be tound before the
next Grand Jury of the district or countyis discharged, the Court
must on the discharge of such Grand Jury make the order.

CCCXXXVIL An order to set aside an indictment, as provi-
ded in this Chapter, is no barto a future prosecution for the same

offence.
7169
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CHAPTER VIL

PLEA AND ISSUE.

PRS-

338. Plea to the jurisdiction.

339. How pleaded.

340. Prosecution after time limited not maintainable.

341. Commencement of prosecution.

342. Crown to reply or demur immediately.

343. Judgment on plea. ' .

344. Confession to be recorded.

345. Confession not to prevent arrest of judgment.

346. Plea in abatewment to be pleaded, when and how.

347. Issue shown by prosecution.

348. Judgment on plea in abatement.

349. Ouly other pleading for defendant, is demurrer or plea.

350. Demurrer or plea, when put in.

351. Grounds of demurrer.

352, Demurrcr, how put in and its form.

353. When heard.

354. Demurrer or want of plea entered in absence of counsel.

355. Demurrer cannot be withdrawn without leave of Court.

356. Joinder in demurrer.

357. Judgment for want of joinder.

358. Record inissue on demurrer.

359. Judgment on subsequent crror found.

360. Judgment on demurrer.

361. If allowed, judgment a bar to another prosecution, unless the case bc
re-submitted to the same or another Grand Jury.

362. If re-submission not ordered, defendant discharged.

363. Proceedings, if re-submission ordered.

364. If demurrer disallowed, defendant may be permitted to plead. When
he must do so, and effect of his omission.

365. When objections, forming ground of demurrer, may be taken at the trial,
or in arrest of judgment.

CCCXXXVIIL The defendant, before any other plea be pleaded,

may object to the jurisdiction of the Court before which he is
arraigned.

4 Bl. Com. 333. Hawk. P. C. 62, c. 34, 5. 4.

CCCXXXIX. The objection must be pleaded (Hawk. P. C. 62,
c. 36, =. 5) shewing what Court has jurisdiction to try the party
(East. 18,1 Ch. C. L. 438) and supported by affidavit of the
truth of the facts averred (4 Bl. Com. 383) unless the prosecu-

tion be specially limited as to time, place or otherwise, by this or
some other Public Act. o

1 East,352. 1 Ch. C. L. 438.

CCCXL. If a prosecution be commenced within the time lim-

ited by law but not proceeded with, no prosecution subsequent
after the time of limitation, is maintainable.

2 Ad. & Ell. 389. 1Russ. on C. 471.

CCCXLI The laying of' an information before a magistrate in
order to the issuing of a summons or warrant against a party
shall be deemed sufficient commencement of a prosecution.

1 East. P. C. 186.

CCCXLIL The Crown shall reply or demur immediately.
1 Ch. C. L. 439.
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CCCXLIL If the plea to the jurisdiction for any offence, be
found against the defendant, the judgment shall be that he an-
swer over to the indictment ; if it be found for him the judgment

shall be that he be discharged.
1 Ch. C. L.439. 6 East, 602.

CCCXLIV. If the defendant confess the charge to be true, the
confession shall be recorded and judgment awarded according to
law.

4 Bl. Com. 330. 1 Ch. C. L. 602.

CCCXLYV. A confession or plea of guilty does not exclude the
defendant from afterwards taking objection by motion in arrest
of judgment or writ of error in respect of faults apparent on
the record.

Hawk. P. C. b. 2, c. 31, s. 4.

CCCXLVIL A plea in abatement to quash indictiment must be
pleaded previously to any plea in bar (4 Bl C. 331) but must
be verified by affidavit (Hawk. P. C., b. 2, c. 34, <. 7. 3 Burr.
1617. Fost. 16, 1 Ch. C. L. 448)) It may be either in writing
or verbal : (1, Leach, 476, 1 Ch. C. L. 148) and must pray for the
quashing of the indictment (10 East, 83.)

CCCXLVI. The prosecutor may demur, take issue or reply
matter ot fact, and thereupon the defendant is bound to join in
demurrer or rejoin immediately.

6 Yerg. St. p. 238.

CCCXLVIIL It plea in abatement be found against the de-
fendant or be rejected by means of amendment allowed or made
to or in the indictment, the judgment shall in all cases be that he
answer over: if it be found for him, the judgment shall be that

he be discharged.
2 Hale, P. C. 238. 10 East, s5. 1 Ch. C. L. 450-1.

CCCXLIX. The only pleading on the part of the defendant
other than the foregoing, is either a demurrer or a plea.

CCCL. Both the demurrer and the plea must be put in in open
Court, either at the time of the arraignment or at such other
time as may be allowed to the defendant for that purpose.

60 G. 3, &1 G. 4, c. 4,5.2;1 C. & M. 299, 150,

CCCLI The defendant may demur to the indictment when it
appears upon the face thereof, either,

1. That the Grand Jury by which it was found had no legal
authority to inquire into the offence charged, by reason of its not
being within the local jurisdiction of the ‘district or county :

2. That it does not substantially contorm to the requirements
herein before prescribed.

3. That more than one offence is charged in the indictment :
4. That the facts stated do not constitute a public offence:

5. That the indictment contains any matter which, if true,
would constitute a legal justification or excuse of the offence
charged or other legal bar to the prosecution.

| CCCLIL The demurrer must be in writing, signed either by
the defendantor his counsel,and fyled. It must distinctly specify
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the ground of objection to the indictment, or it may be disre-

garded. 1 Ch. C. L. 440.

CCCLIIL Upon the demurrer being filed, the objections pre-
sented thereby must be heard, either immediately or at such
time as the Court may appoint.

CCCLIV. If the defendant in the absence of counsel plead te
an indictment, the Court will allow him to demur before thq

evidence is gone into.
) 1 C. & M. 617.

CCCLYV. A demurrer cannot be withdrawn without the per-

mission of the Court.
1 Ch. C. L. 440.

CCCLVL The prosecutor may join in the demurrer imme-
diately or according to the course of practice of the Court.
1 Ch. C. L. 440.

CCCLVIL If he do not so join, the defendant is entitled to

judgment for want of joinder.
1 Ch. C. L. 441.

CCCLVIIL Upon demurrer the validity of the proceedings on
the record as above is put in issue.
1 T.R. 316; 1 Ch. C. L. 440.

CCCLIX. If on objection by demurrer at a later stage of pro-
ceedings, an error appear in the earlier stage, judgment is to be
given against the party who committed the error.

1 M. & S.190;1 Ch. C. L. 443.

CCCLX. Upon considering the demurrer the Court must give
judgment, either by allowing or disallowing it ; and an order to
that effect must be entered upon the minutes.

CCCLXI. If the demurrer be allowed, the judgment is final
upon the indictment demurred to, and is a bar to another prose-
cution for the same offence unless the Court being of opinion
that the objection on which the demurrer is allowed may be
avoided in a new indictment, direct the case to be re-submitted
to the same or another Grand Jury.

CCCLXIL If the Court do not direct the case to be re-sub-
mitted, the defendant, if in custody, must be discharged, or if
admitted to bail his bail is exonerated.

1 Ch. C. L. 441-3; 4 Bl. Com. 334.

CCCLXIIL If the Court direct that the case be submitted

anew the same proceedings must be had thereon as are pre-
scribed for the original indictment.

CCCLXIV. If the demurrer be disallowed the Court must
permit the defendant athiselection to plead over ; which he must
do forthwith or at such time as the Court may allow. If he do
not plead, a plea of not guilty will be entered for him.

1 Ch. Cr. L. 441-2-3 ;4 Bl C, 334.

CCCLXV. When the objections mentioned in Article 351
appear upon the face of the indictment they can only be taken
by demurrer ; except that the objection to the jurisdiction of the
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Court over the cubject of the indictment, or that the facts stated
do not constitute a public offence, may be taken at the trial un-
der the plea of not guilty and in arrest of judgment.

pV]
7.
<o

389, 390, 3

392, 393.
394, 395, 396.
397, 308.
. Effect of judgment on pleas in bar.
. Plea of not guilty, when to be put in for defendant.
. Extent of plea.
. Pleato part, and confession, &c. to remainder.
. Denial of liability by common right and otherwise, how

404.
105.
106.
107.
408,

CHAPTER VIIL

. The different kinds of pleas.

. Plea, how put in.

. Its form.

. Plea of guilty, how put in.

. It may be withdrawn by permission of the Court.

What is denied by a plea of not cuilty.

What may be given in c¢vidence under it.

A former conviction or acquittal a bar to subsequent prosecu-
tion.

Not so of facts not ground of former conviction.

Different offences in same indictment.

i. Fraudulent former conviction or acquittal.
. Conviction for one degree of offence.
. Indictment must be sufficient and before a sufficient Court tc

constitute a bar.

). Such plea in bar to be cstablished by record of former ac-

quittal, &ec.
May be pleaded as to part of the charge.
When error in former process, no exclusion of plea in bar.

s+4. Acquittal must be by Jury.

How former record to be brought up.

Plea of former conviction or attainder how pleaded.
Rules applicable thereto.

Time to be granted to make proper plea.

Plea of pardon, how and when pleaded and proved.
Exceptions in act of pardon, how pleaded.

Extent ef pardon.

Variances in pardon.

pleaded.
Where default to answer, judgment against defaulter.
Plea to a charge on Coroner’s inquisition.
Proceeding on indictment for riot.
Pleas amendable.
Pleas may be withdrawn.

CCCLXVI. There arc three kinds of pleas to an indietment,

1. Guilty:

2. Not guilty:

3. A former judgment of conviction or acquittal of the oflence
charged, or pardon for the same offence of which he is then
arraigned ; which may be pleaded either with or without the

plea of not guilty :

4. No pleas of special justification or defence shall he pleaded

to any indictment.

2 Hale, 258, 284; 1 Ch. C. L. 472,
K169



58

CCCLXVIL Every plea must be oral and must be entered
upon the minutes of the Court. and a defendant may plead as
many such pleas as he thinks fit, if theyv are not repugnant to

each other. :
Hawk. P. C. b. 2, ¢. 23, ss. 128-137; 1 B. & Ald. 423.

CCCLXVIIL The plea must be entered in substantially the
following form :

(. I the defendant plead gnilty :— The defendant nleads that
& he is guilty of the offence charged in this indictment” :

2. il'he plead not guilty :— The defcndant pleads that he is

« not guilty of the offence charged in thix indictment,” and no

replication or ximiliter on the record shall be deemed necessary.
1 Ch. C. L. 416.

3. If he pleads a former conviction or acquittal or pardon :—
« The defendant pleads that he has been already convicted (or
“ acynitted or pardored, as the case miaiy be) of the offence charged

~ in this indictiment. by the judgment of the Court of (nam-
» ing it) rendered o , (numing the place) on the day
~ day of B

CCCLXIX. A plea of guilty can in no case be put in, except
by the defendant himseli in open Court unless upon an indict-
ment against a corporation : in which case it may be put in by
counsel.

CCCLXX. The Court may at any time beiore judgment,
npon a plea of guilty, permit 1t to be withdrawn and a plea of
not guilty substituted : so also the plea of “not cuilty” may be
withdrawn and that of » guilty™ substituted.

Contra. 2 Lewin’s, C. C. 264.

CCCLXXI The plea of not guilty is «a denial of every mate-
rial allegation in the indictment, and puts the whole charge in
issue.

1 Ch. C. L. 471.

CCCLXXIL All matters of tact, tending to establish a defence,
other than that specified in the third sub-division of article 366,
may be given in cvidence under the plea of not guilty.

CCCLXXIIL. Where, in @ subseguent prosccution, the offence
alleged is the same that the defendant was convicted of in a
{ormer prosecution, or xuch ag, upon proof of his guilt, he might
have been convicted of under n former presecution, in which he
was acquitted on a trial upon the merits before a court, tribunal
or magistrate having jurisdiction of the case, such former acquit-
tal or conviction may he pleaded in bhar of such subsequent
prosecution.

1 Ch. Cr. L. 452, 455-6; 2 Hale, 246; Fost. 329, 25,28 ;

4 Co. Rep. 45-6; 1 Leach, 12; 12 East R. 415, 1 Ch.
C. L.251.

CCCLXXIV. If the facts alleged in the subsequent prosecu-
tion be such as if' proved, would not have been ground of con-
viction in the former prosecution, the former conviction or
acquittal cannot be pleaded in bar of the subsequent prosecution.

.CCCLXXV. Where the same act constitutes two or more
diverse and djstn}ct offences different in their nature and cha-
racter, one not being merged into the other, the offender may be
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proceeded against for each, and cannot plead a conviction oy
acquittal for one in bar of proceeding against him for the other.

CCCLXXVIL A conviction or acquittal fradulently or collu-
sively obtained by the defendant on his own relation, complaint
or information. or by any other person on his behalf; is not a har
lo a subsequent prosccution.

CCCLXXVI-«. When the defendant shall have been convie-
o or acquitted, upon an indietment for an offenee consisting of’
different degrees, the conviction or acquittal ix iv bar to anothier
indictment for the oflence charged in o former, or for anyv infe-
rior degree of that offence, or for an attempt to commit the
~alme.

CCCLXXVIL A former acquittal on o sufficient indictment
betore a Court of competent jurisdiction is o bar to another
proscceution, and that, although such acquittal were erroncous, it
it stand unreversed.

Hawk. P. C. b. 2, ¢, 35, s. 852 ale, 247 ;1 Ch. C. L. 435,

CCCLXXVIIL So also for a former convietion on such indict-
inent ot the offence charged in the second indictment or of any
oftence included in the second indietment.

2 IIale, 2467 2 Leach. C. C, L. 7053 3 B. and C. 502,

CCCLXNXIN. The acquittal is not & bar unless it be on . suftfi-
cient indictment. althcuch the jury find a special verdiet and the
defendant be thereupon acquitted.

2 Hale's P. C. 245, 395 ; Stark on Ur. P. 302.

(CCCLNXX. Nuch plea of former acquittal or conviction shall
he extablixed by voucher of the record of' judgment of such suf-
ficient Court.

CCCLXXXI. The plea is pleadable @x to part of the charge
contained in the second indictment.
2 M. and Rob. 26; 2 Lewin’s C. C. 52.

CCCLXXXIL No error in the former process will exclude the
narty from pleading such plea as long as the former conviction
remains unreversed.

2 Hale, 248 ; Hawk, P. C. b. 2, ¢. 35, s. &.

CCCLXXXIIL The acquittal must be by the verdict of a petty
Jury.
2 Ilale, 243-6.
CCCLXXXIV. On issue taken in fact on such plea, a jury
may be awarded and returned immediately to try the issuc,
) 1 Ch. C. L. 461.

CCCLXXXYV. In whatever Court the trial shall be it the
record of warrant in such plea be of another Court, it shall be
sent up to the Court having the trial, under seal of the Record

Court.

2 Hale, 242, 255.

CCCLXXXVL A previous conviction or attainder for the
<ame offence in fact and in law with that stated in the indict-
ment, or for any oflcuce involving such_ same offence in fact or
in law. may be pleaded in bar of such indictment.

2 Hale, P. C. 251 ; 2 East, P. (C. 519.
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CCCLNNXVIL The rules applicable to pleading a former
acquittal shall apply as far as may be to pleading in {ormer
conviction or attainder.

CCCLNXXVIIL Time must be granted on application there-
tor to draw up properly a plea of former conviction or acquittal,
and the indictinent shall be read over so that its contents may

he taken down.
6 C. and P. 93, 101; 5 B. Ab. 117357 C. and P. 8365 2 Moo. C. C. 9.

CCCLXXXIN. Plea of pardon must be pleaded in bar, and is
not allowed after plea of not guilty, (1 Fost. 43; Bac. Ab. Par-
don. . 2+ 4 BL €. 402.) except a general pardon be allowed, (1
Leael, C. €. 40) or pardon he had by public «ef, the benefit

whereof is allowed without plea.
1 Ch. C. L. 466; Fost. 43.

CCCXC. Profert must e made of the Letters Patent of pardon,

if pleaded.
1 Ch. C. L. 468.

(CCXCL Where the pardon is personal to the defendant, or
he is included in a eeneral act of grace, the privilege must be

pleaded.
1 Ch. (". L. 466.

CCCXCIL If exeeptions are contained in the enacting clause
of the act of pardon, the claimant under the Act must shew that
he is not included within the exceptions, (Hawk. P.C.b. 2,¢. 57,
s. 60: Bac. Abr. Pardon.1 Ch. C. L. 167); but otherwise if par-
don in the body of the act he weneral and exeeptions are con-
tained in o distinet provizo.  (Bacon Abr. Pardon. G 1,7.)

CCCXCIHI. Where a particular offence is excepted, it is not
necessary to negative its connnission, (Bac. Abr. Pardon. G. 1,
1 Ch. C. L. 167) nor if an individual be exeluded from the bene-
fit of the act of pardon. (Bac. Abr. Pavdon, G. 1.)

CCCXCIV. A pardon including murder avails where the
cause of death occurs before the time to which the pardon ap-
plies. although death only happens after that time.

Hawk. P. . b. 2, ¢. 37, s. 21; 1 Hale, 426.

CCCXCV. A pardon for homicide lexs than murder only avails
where the cause of death occurs before the time towhich the pardon
applies, but where the death doesnot happen until atter that time.

Fost. 64 : Bac. Ab. Pardon, D.

CCCXCVI. A pardon of a minor offence included in that
whereol” the party is indicted is pleadable in bar to such offence
and he may plead not guilty as to the rest.

2 Hale, 25N.

CCCXCVIL Variances ax to the description of the party par-
doned may bhe reconeiled by proper averments of his identity.
Bac. Ab. Pardon, Geo. II.

CCCXCVIII. Variances as to the circumstances of the offence
which could not have been material are reconcilable by aver-
ments

Bac. Ab, Pardon, G. 2.
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CCCXCIX. Judgment on pleas in bar for the defendant shall
be that he be discharged, (2 Hale, 391) : if' against him, that he
plead over, if so minded (2 Hale, 256.)

CCCC. If the defendant refuse to answer the indictment by
demurrer or plea or stand mute for any cause, a plea of not
guilty mnust be entered for him.

CCC‘CI. The plea of -not guilty” shall be deemed to have put
the defendant on his trial, and the Court shall thereupon order o
Jury for trial.

CCCCII. The defendant may plead “not guilty™ as to part
and either confess or plead matter in veference s to the ve-
mainder.

1 Ch. (. L, 472-3.

CCCCHI. When defendant denies a liability which is of com-
mon right (3 Camp. 222) he must, unless relieved by o public
tatute, show his reliet’ by pleas; but otherwise, it liability be
not of common right (2 Naund. 59, n. 10; a. n. 10) in the
former, the person liable and the reason therefor (5 Burr. 2700,
2 P. R. 166) must he shown, the plea must not conclude with 2
fraverse,

2 Saund. 659,¢.10; 1 Ch. C. L. 4775 1 Saund. 23,
n 5, 2 Ditto 159. a. n. 10; 2 H. B, 1x2,

CCCCIV. If answer by replication or otherwise to any spe-
cial plea or rejoinder in demurrer be not put in or made, judg-
ment against the party in default is to he entered and pronounced
against him.

CCCCV. The defendant charged by a Coroners’ inquisition
with murder or manslaughter, may plead or demur thereto in the
same manner ax to an indictment, and issue may be joined in like

manner.
Corners’ P. 64.

CCCCVL In indictment for riot, the prosccutor may, at the
direction of the Court, be required to select two or three and to
proceed to trial against them, the others entering into a rule to
plead guilty it those selected be found guilty, and thereupon judg-
ment of guilty shall he entered against them axs if they had been

found guilty.
6 Mod. 212.

CCCCVIIL Plea is amendable at all times before filed upon
the record.

CCCCVIII. A plea or demurrer may be withdrawn at the di-
rection of the Court (Ch. C. L. 436) and if a plea be so with-
drawn the former arraignment is no answer to a subsequent

arraignment.
Fost, 16, 23; 1 Will. 157 ; Corners’ p. 132.

L16%
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CHAPTER IX.

REMOVAL OF THE ACTION BEFORE TRIAL.

409, Existing writs and proceedings, to remove indictment before tria
abolished.

410. When, and in what cases, indictment may be removed before trial.

411. If former trial were had, indictment may be removed before the new

trial.

412. Application for rcmoval, how made.

413. Stay of triai, how obtaincd, to enable defendant to apply for removal.

414. Decision on application for stay, to be endorsed ou papers and filed.

415. If application for stay be denied, no other application can be made.

116. Violation of last article a misdemeanor and contempt, and order of re-
moval to be vacated.

117. Order of removal to be tiled, and pleadings and proceedings to be trans-
mitted.

418. Proccedings on removal, if defendant be in custody.

419. Order for removal must be filed, before a juror is sworn. Authority of
the Court to which indictment is removed.

420. No discharge by jail dclivery of trial to be in Queen’s Bench.

121. Indictment may be removed without certiorari.

422, No trial can be had on removal of indictment found before Court with-
out jurisdiction.

CCCCIXS Al writs and other procecdings heretoiore existing,
tor the removal of indictments ivom one Court to another before
trial, arc abohshed ; and the only mode of removing indictments
from one Court to another, before trial, is that prescribed by this
Chapter.

CCCCX. An indictment may, at any time before trial, on the
application of the defendant, be removed from the Court in which
it 1s pending, as provided in this chapter, in the following cnsex:

. From 2 Court of General Nessions or from any inferior
Criminal Court, to the Court of Queen’s Bench or Court of Oyer
and Terminer of the same district or county, for good cause
shown :

2. From a Couart of Oyer and Terminer to the Court of
(Queen’s Beneh or of Oyer and Terminer of another district or
county, on the ground that o fair and impartial trial cannot be
had in the district, county or city where the indictment is
pending.

1D.P.C.527; 2 D.P.C. 440; 4 East 210; 6 T.
R.195; 7T.R 735; 38 Geo. 1II.c. 52, 5.1-3.

CCCCXL It one or more trials be had, and a new trial is ne-
cessary, either by reason of the discharge of a jury without a
verdict, or of the granting of a new trial, the removal may be
allowed at any time hefore the new trial.

CCCCXIIL. The application for the order of removal must be
made to the Court of Queen’s Bench at a criminal term in the
district or county upon notice of at least ten days to the public
prosecutor of the dixtrict or county where the indictment is pend-
ing, with a copy of the affidavits or other papers on which the
application is founded.

CCCCXIL To enable the defendant to make the application,
a Judge of’ the said Court of Queen’s Bench may, in his discre-
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tion, upon good cause shown by affidavit. make an order staying

the trial of the indictment until the application can be made and
decided.

CCCCXIV. When an application for anorder to stay the trial
is made to such Judge, he must endorse his decision on the afhi-
"davits or other papers presented to him, and cause them to be
immediately filed with the Clerk of the Court in which the in-
dictment is pending.

CCCCXV. If the application for an order to stay the trial be
made to one Judge and denied, a similar application cannot be
nade to another Judge.

CCCCXVIL A violation of the last article is punishable as o
misdemeanor, and as a contempt of the Court in which the in-
dictment 15 pending : and that Court must vacate an order of
removal made in violation thereof.

CCCCXVIL It the Court of Queen’s Bench order the remo-
val of the indictment a certified copy of the order for that pur-
pose must be delivered to and filed by the Clerk of the Court
where the indictment is pending ; and the Clerk shall thereupon
transmit the ~xame with a certiticd copy of the pleadings and pro-
ceedings in the action, including the recognizances for the ap-
pearance of the defendant or of the witnesses, to the Court to

which the action is removed.
38 Geo. II1. c. 52,5 3-6.

CCCCXVIIL If the defendant be in custody. and the removal
be to the Court of Queen’s Bench or a Court of Oyer and Ter-
miner of another district or county than that where the indiet-
ment is pending, the order must provide for the removal of the
defendant, by the Sherift’ of the district or county where he is
imprisoned, to the custody of the proper officer of the district or
county to which the indictment is removed: and he must be

forthwith removed accordingly.
38 Geo. III, c. 32, s, 4.

CCCCXIX. An order for the removal of the action is of no
effect, unless a certified copy thereof be filed, s herein re-
quired before a jury is sworn to try the indictment.  The
Court to which it is removed, must thereupon procecd to trial
and judgment therein.

CCCCXX. A defendant triable only in the Court of Queen's
Bench or under a special commission, cannot be discharged un-

der a Commission of Gaol Delivery.
1 Leach, C. C. 157, 170,

CCCCXXI. An indictment found at a Court of (Quarter Ses-
sions or other Court of an offence inquirable there may be re-
moved to another Court as above without a writ of certiorari.

Talf. Dick. Q.S. 145.

CCCCXXIL An indictment ftound before a Court without
jurisdiction to take it, is void and no other Court can try it on

removal.
R. & M. 298,
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TITLE VL

OF THE PROCEEDINGS ON THE INDICTMENT
BEFORE TRIAL.

1. The mode of trial.

Formation of the trial Jury.

(o

. (alendar of issues for trial.

.
-w

4. Postponement of the trial.

f. Challenging the Jury.

CHAPTER I

THE MODE OF TRIAL.

423, Issue of fact, defined.

424. How tried.

425. On trial for a misdemeanor, defendant may appear by counsel. In
felony, his personal appearance is necessary.

426. Standingat the bar on trial.

427. Consent during illness no authority for trial.

CCCCXXIII. An issue of fact arises,
1. Upon a plea of not guilty.

2. Upon a plea of a former conviction or acquittal or pardon
of the same offence.

CCCCXXIV. An issue of fact must be tried by Jury of the
district or county in which the indictment was found, unless the
action be removed by order of the Court of Queen’s Bench, as
hereinbefore provided.

CCCCXXYV'. If the indictment be for a misdemeanor the trial
may be had in the absence of the defendant, if he have pre-
viously appeared or do appear by counsel ; but if for a felony, he
must be personally present.

1 Ch. C. L. 411, 532 ; Telf. Dick. Q. S. 600.

CCCCXXVL On trial for felony the defendant shall stand at
the bar of the Court, (9 C. & P. 483), and in all cases of misde-
meanor, except libel.

CCCCXXVIL The consent of counsel for the trial of a defend-
ant for misdemecanor during his absence by reason of illness,
does not authorize the Court to proceed.

2, &P 413
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CHAPTER IL
FORMATION OF THE TRIAL JURY.

425. Who are criminal jurors ?
129, 430, 431. The summons, when and how filed, and its eflects.
432, List to be deposited.
433, 433-«. When indictment called for trial, names of Jurors to be
called.
434. It twenty-four Jurors not present, Court must order
Sheriff to summon others.
435, 436, 437, 438, Jury de medictute.
439. Defeets in Jury process, &c.
440. Jury to consist of Twelve.
441. Additional number supplied in case of vacancey.,
442, 443, 444, 445, Special Jury.
446, View.
447. Capacity as Jurors.

CCCCXXVIL The Jurors duly summoned for the trial of
sxues of Laet at oeriminal Court, are the Jurors ior the trind of
1x<ues of fact upon indictments found at such Courts of erini
nal jurisdiction or upon indictments removed to such Courts,

CCCCXXIX. A Jury must be summoned for each of the terms
of the Court, and the summons must specify the namber and the
name of the Court for whicl they are to be summoned.

CCCCXXX. The summons must be served upon cach Juror
at least ten days before the tcim for which the Jury is ordered ;
and the return of xuch ~ervice on the list, certified by the Nherifl
of the district or county, must be filed with the Clerk of the
Peace for the district or county at least five days before the
term: and when so filed is conclusive evidence of the summon-
ing of the Jury.

CCCCXXXI. A misdescription of the title of the Court does
not affect the validity of the summoning, if it can be plainly
understood therefrom what Court is intended.

CCCCNXXXIIL At the opening of the Court, the (‘lerk must
lile the list deposited by the Sheriff, which shall contain the
names of the persons returned as Jurors with their places of resi-
dence and occupations.

CCCCXXXIIH. When the indictment ix called for trial, either
party may require the names of all the Jurors in the panel to he
called nnd that an attachment shall issue against those who are
absent : but the Court may, in its discretion, wait or not for the

return of the attachment.

CCCCXXXII-a. In every trial the names of the Jurors on
the list shall be called over in the order in which they stand in
the said list, and the first twelve whose names shall he so called
and be present in Court and shall not be luwfully challenged,
shall be sworn for such trial ; and the said Clerk shall in every
trial begin at the name next after that of the last Juror sworn,
and so on until he shall have gone through the list, when he
shall begin at the top thereof again, and go through it a1~ afore-
said, omitting the names of any Jurors who may then be engaged

M 169
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in trying any case : Provided :u.lul*.aty:&', that at every Term of the
Superior Cowt of Criminal Jurisdiction or at any Court of Oyer
and Terminer, no more than sixty such Jurors ‘.\-ha:ll he sum-
moned, nor more than thirty-six at any General Sexsions of the

Peace.

CCCCXXXIV. When a Jury has been duly summoned, if
upon calling the indictment for trial, twenty-foU}r of the Jurors
summoned do not appcar, or when by reason of any challenges
or for any other cause an indictment, issue or plea is likely to
remnain untried for default of Jurors, the Court must ordgl' the
Sherift to swnmon as many persons qualified to be Juors in the
district or county as it may think proper, at least su.fﬁcwn.t to
make twenty-four Jurors, from whom a Jury for the trial of thc

indictment must be selected.
6 G. 4, ¢. 50; 1 Ch. C. L. 560.

CCCCXXXV. A Jury de medictate may be summoned for the
trial of an alien for any offence other than treason, (1 Haw. P.
C.b. 2, c. 43, s. 47), but alien Jurors need not bhe qualified as

other Jurors.
6 G. 4, c. 50, s. 47.

CCCCXXXVI. The want of a Jury de medictute is a ground of

challenge to the array. .
2 Hale, 272 ; Bac. Abr., Juries E. 8.

CCCCXXXVIL The exception for want of such Jury cannot
be taken hefore the Jury are sworn.
Haw. P. C.b. 2, ¢. 43, s. 40; 2 Hale, 271-2,

CCCCXXXVIL It is not essential that such Jurors be natives
of the country to which the defendant belongs.
Haw. P. C. b. 2, c. 43. 5. 42; Bac. Abr. Juries, E 3.

CCCCXXXIX. It is essential, if an improper process be
awarded (7 H. 6, ¢. 28,) or it be directed to one without autho-
rity to make a return, or where no return ix made (Cro. Il 468,
574, 586—5 Co. 36., or where a person not returned on the panel
serves on the Jury, (5, B. und C. 257, and cases there cited. )

CCCCXL. The Jury consists of twelve men, sworn to try and
determine the issue by an unanimous verdict.

3

CCCCXLL If a s1 . .cient number cannot be obtained from the
list to form a Jury, tl: “Jourt may, as often as is necessary, order
the Sheriff’ to summor so many persons, qualified to serve as
Jjurors, as it deems sufficient, to form a Jury; and the provisions
therefor hereinbefore, govern the execution of the order. The
Jurors so summoned must be called from the list returned by the
Sheriff, and so many of them, not excused or discharged, a5 may
be necessary to complete the Jury, must be empanelled and
sworn: Provided. that in Lower Canada, if a sufficient number
cannot be obtained from the list to form a Jury in such manner
as to ¢ive the defendant jurors for his trial one half of whorn,
at least, shall be competently skilled in the language ot his de-
fence, if the same be either the English or French language, the
Court may, as often as necessary, order the Sheriff to summon
80 many persons qualified to serve as jurors skilled in the par-
ticular language as it deems sufficient to form such J ury.

CCCCXLIL A special Jury for a criminal trial may be had as

provided by the existing law in force in either section of this
Province.
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CCCCXLIIL Another party on failure of the other may pro-
ceed on rule for a special Jury.
Corners’ P. 13s.

CCCCXLIV. Ifa special Jury have been nominated or selected,
the rule must be discharged by consent or otherwise before the
rrial can be had by a common Jury.

Corners’ P. 138.

CCCCXLYV. Ifafter aspecial Jury be struck the trial woes off
for want of jurors, the trial can only be had by the jury first ap-
pointed or so many of then as appear with the addition of tales-
men.

5 P. N. 453.

CCCCXLVIL A view of the place in question may be had at
the instance of cither party by means of and subject to sucl
rules and orders us the Court may dircct.

Corners’ P. 139.

CCCCXLVIL Jurors qualified to serve according to the law in
force in cither section of the Province shall alone be summoned
to serve on criminal trials.

CHAPTER IIL

CALENDAR OF ISSUES FOR TRIAL.

448. Clerk to prepare calendar.

419. Order of disposing of issues on the calendar.

450. Indictment pending before term, not to be tried but by consent, unless
placed on the calendar.

. Defendant to have four days after plea to prepare for trial, if he require it

. The Clerk to keep a Register. Register what to contain.

3. Register to be submitted to the Court, atits opening at every term.

i
e Cv O
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CCCCXLVII. The Clerk of the Crown for each district or
county must at least four days before the Criminal Tern, pre-
pare a calendar of the indictments to be tried at the term, enu-
merating them according to the date of the filing of the indict-
ment, and specifying opposite the title of each action, whether it
be for a felony or a misdemeanor, and whether the defendant be in
custody or on bail; and must in like manner enter ihercon all
indictments found during the term, and on which issues of fact
are joined.

CCCCXLIX. The issucs on the calendar must be disposed of
in the following order, unless, upon the application of either
party, for good cause, the Court direct an indictment to be fried

out of its order:

1. Indictments for felony, where the defendantisin custody:

9. Indictments for misdemeanor, where the defendant is in
custody :

3. Indictments for felony, where the defendant is on bail : and

4. Indictments for misdemeanor, where the defendant is on
bail.
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(CCCL. An indictment pending before the term cannot be
iried thereat, unless it be placed on the calendar, as hereinbefore

provided, except with the consent of the defendant.

(CCCLI After his plea, the defendant is vr.ltitled to at least
two days to prepare for his trial, il’ he require it.

CCCCLIL The Clerk must keep a register of all the criminal
actions in the Court, in which he must enter:

1. All cases returned to the Court by o magistrate, whether
the defendant he discharged or held to answer:

2. ANl indictments found in the Court, or =cnt or removed
thercto for trial, with the time of finding the indictment, or when

it was sent or removed : and

3. The time of arraignment. of the demurrer or plea, and of
the trial, conviction or acquittal of the defendant, together with
a brief’ note of all the other proceedings in the action.

('CCCLIIL. The register must be submitted to the Court at it~
ppening at every term.

CHAPTER VI.

PONTPONEMENT OF THE TRIAL.

. When and how ordered. Affidavits to be filed.

It defendant appear for trial, and cause for postponement be not
shewn by District Attorney, indictment to be discharged un!css
otherwise specially ordered.

136. Effect of the discharge.
457. Motion to put off trial not allowed after plea pleaded.

133, 454. Nolle prosequi,

460, Court will stay proceedings for partial defects in indictments.

P
[T, §
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CCCCLIV. When an indictment is called for trial, or at any
time previous thereto, the Court may, upon sufficient cause shown
by cither party, as the illness orabsence of a witness, that the wit-
nexs is incompetent from tender years to take an oath without in-
struction, (1 Leach C.C. 430) that circumstances have occurred to
prevent fair trial, (2 M. & Rob. 192) for procuring necessury
evidence not then attainable, or defective by improper practice
of’ party charged or others for him, (9 c¢. & p. 284) and in other
cases for good cause shown to the satisfaction of the Court, (9
c. & p. 83) direct the trial to be postponed to another day in the
same term, or to another term. The atlidavits read on both sides
npon the application, must at the same time be filed with the
Clerk.

CCCCLV. If, when the indictment is called for trial, the de-
fendant appear for trial, and no sufficient cause for postponing
the same be shewn by the prosecutor, the Court must order
the indictment to be discharged ; unless, being of opinion that
the public interests require the indictment to be retained for trial,
it direct it to be so retained and discharge the defendant in the
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meantime on his own recognizance or admit him to bail, or

remand him.
7¢.&p.799. 4ec &p. 251

CCCCLVL If the Court order the indictment to be discharged,
the order is not a bar to another prosecution {ur the same offence,
unless the Court so direct. If the Court so direct, judgment of
acquittal must be entered.

CCCCLVIL. No motion to put ofl’ trial for any offence can be

entertained until after plea pleaded.
2 M. & Rob. 192.

CCCCLVIIL. A nolle prosequi cannot be entered by the Clerk
of the Crown at the instance of the prosecutor without the con-

sent of the public prosecutor.
1 Ld. Raym. 721.

CCCCLIX. The entry of a nolle prosequi is no acquittal nor
sufficient to preclude a further prosccution for the same oftence.
1 Ch. C. L. 480. Com. Dig. Indictment K.

CCCCLX. The Court will interfere to stay proceedings for
defects or omissions apparent on the tace of the indictments and
will discharge recognizances of’ parties and witnesses bound to
prosecute for detects in evidence or other sufficient cause.

6 C. & P, 323,347,

Nlﬁ‘.!
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CHAPTER V.

CHALLENGING THE JURY.

. Detinition and division of challenges. o .
" When there are several defendants, they must unite in their

challenges.

. Challenge to the panel, defined.
464, 465.
. Challenge to the array.
67, 468, 469.
. New venue awarded.

. Whole panel to be read over.
. When and how taken.

. If sufficiency of the facts be denied, adverse party may

Upon what founded.

'I'rial thereof.

except. Exception, how made and tried.

. If exception overruled, court may allow denial of chal-

lenge. It allowed, may permit challenge to be amended. .

. Denial of challenge, how made, and trial thereof.
6. Who may be examined on trial of challenge.
. If challenge allowed, jury to be discharged. If disallowed,

jury to be impanelled.

. Defendant to be informed of his right to challenge an in-

dividual juror.

. Kinds of challenge to individual juror.

. Challenge, when taken.

. Pcremptory challenge, what, and how taken.

. Number of peremptory challenges to which defendant iy

entitled.

. Not allowed on collateral issuc.

. Challenge for cause, by whom taken.

5. Definition and kinds of challenge for cause.
486, 487.
. General causes of challenge.

. Particular causes of challenge.

. Grounds of challenge for implied bias.

Several indictments and objections.

o

. Grounds of challenge for actual bias.

. Crown shows cause after panel is exhausted,
. Objection determined at once.

. Juror may challenge himself.

. What good cause of challenge to the airay.

What challenge for favour.

. Exemption, not a ground of challenge.

. Causes of challenge, how stated.

. Exceptions to challenge and denial thereof.

. Challenge, how tried, if denied.

. Triers, how appointed. Majority may decidc.

. Oath of Triers.

. Juror challenged may be examined as a witness.

. Rules of evidence on trial of challenge.

. Challenge for implied bias, how determined.

. Instructions to Triers, on trial of challenge for actual bias.
. Verdict of Triers, and its effect.

. Challenges, first by defendant and then by the Crown.

Each must exhaust challenges, before the other begins.

. Order of challenges.

Peremptory challenge may be taken, after challenges on
both sides exhausted.

Triers are officers of the Court.

Persons summoned answering to a wrong name,

A defective panel may be amended.

It challenge made by the one be disallowed, it may be
made by the other party.

. If Juror found indifferent, may be challenged peremptorily

. If Jury discharged, another Jury sworn for trial.

CCCCLXI, A challenge is an objection made to the trial
Jurors, and is either:

1. To the panel or array.

2. To an individual juror or polls.
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But no challenge can be made either to the array or to the

polls, previously to the appearance of a sufficient number to con-
stitute a full jury.
Ch.C. L. 544-5; 4 B. & Ald. 471.

CCCCLXIL Whenseveral defendants are tried together, they
cannot sever their challenges, but must join therem

CCCCLXIIL A challenge to the panel, i1s an objectien made
to all the trial jurors 1etu1ned and may be taken by cither party.
as well to the panel returned for the term, as to the additional
panel ordered to complete the jury as hereinbefore prescribed.

CCCCLXIV. A challenge to the panel can be founded only on
some manifest partiality in the returning oflicer, or on a mate-
rial departure from the forms preseribed by this Code, in re-
spect to the summoning and return of the jury, or on the inten-
tional omission of the sheriff to summon one or more of the jurors
drawn, or in respect to the list of jurors returned to the Clourt.

CCCCLXY. It is a good principal cause of challenge to the
panel, i}’ the returning officer be a party to the proceeding or a
party azgrieved: (1 Leach, 101.)

Or return a juror at the request of any party; (I Bac. Abr.
e 1)

Or il’ a suit be depending between such officer and a party;
(LCh. C. L. 537.)

Or it he be Counsel, Attorney, Arbitrator or Expert in the
case, or has any pecuniary interest in the event, (:3 Bur. 155-6.
Bac. Abr. b. 1.) or be otherwise so circumstanced that the Court.
may reasonably suspect his partiality.

CCCCLXVI. A challenge to the array for favour, ix founded
on the allegation of facts not suflicient in themsclves to warrant
the Court in inferring partiality but sufficient for inquiry into the
actual existence of partlahty 111 the returning officer; (Bac. Aby.

Jur. b. 1: 1 Ch. Cr. L. 538; 2 Hale P. C. ¢ 71)

CCCCLXVIL On such challenge for favour the adverse party
may either contess it or deny the facts alleged by his plea, or
demur.

1 Ch. C. L. 546-545.

CCCCLXVIIL On plea pleaded triers are sworn and charged
to inquire if the array be impartial or favourable.
4 Bl. Com. 753; Bac. Abr. Juries E. 12.

CCCCLXIX. The proof of facts to disqualify the officer lies

on the objecting party.
Moody'’s C. C. 51.

CCCCLXX. If the array be quashed, a new venue is awarded

to the Coroner.
1 Ch. C. L. 548,

CCCCLXXI. To enable the defendant to make his challenges,
the whole panel must be read over, so that he may know who

they are that appear.
Y PP Fost. 7; Hawk. P. C. b. 2, c. 42, s. 4.

CCCCLXXI1L A challenge to the panel must be taken, beforc
a juror is sworn, (9 C. & P. 136.) and must be in writing, speci-
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fying plainly and distinetly the facts constituting the ground of
challenge : hut a challenge to the polls may be 01'3:1. ((1 Ch. C. L.
546,) Challenge to the polls may be made alter challenge to

the array, but not cice versda.
o 1 Ch. C. L. 545.

CCCCLXXIIL It the sufficiency of the facts alleged as a
eround of challenge be denied, the adverse party may except to
the challenge. The exception need not be in writing, but must
be entered upon the minutes of the Cowt; and thereupon the
Court must proceced to try the sufficiency of the challenge,
assuming the facts alleged therein to be true.

2 Hale: 275; 2 Ch. C. L. 547-8; 4 Bl. Com. 253 ; Bac. Abr. Juries E. 12.

- CCCCLXXIV. [f, on the exception, the Court deem the chal-
lenge suflicient, it may, ii justice require it, permit the party
excepting, to withdraw his exception, and to deny the facts
alleced in the challenge. If the exception be allowed, the Court
may, in like manner, permit an amendment of the challenge.

CCCCLXXYV. If the challenge be denied, the denial may, in
like manner, be oral, and must be entered upon the minutes of'
the Court; and the Court must proceed to try the question of
fact.

CCCCLXXVL Upon the trial of the challenge, the officers,
whether judicial or ministerial, whose irregularity is complained
of, «s well as any other persons, may be examined to prove or
disprove the facts alleged as the ground of the challenge.

CCCCLXXVIL If either upon an exception to the challenge
or a denial of the facts, the challenge be allowed, the Court
must discharge the Jury, so far as the trial of the indictment in
question is concerned ; and no other Jury for the trial thereof can
be summoned for the same term. If it be disallowed the Court

must direct the Jury to be impannelled.
1 Ch. C. L. 548.

CCCCLXXVIIL Before a Juror is called the defendant must
be informed by the Clerk of the Court that if" he intend to chal-
lenge an individual Juror he must do so when the Juror appears
and betore he is sworn.

1 Ch. C. L. 532.

CCCCLXXIX. A challenge to an individual Juror is either,

1. Peremptory, or
2. For cause.

CCCCOLXXX. It must be taken when the Juror appears and
before he is sworn ; but no party can of right challenge the array
or any juryman after the swearing of the Jury, unless for cause
after the onth is administered : but the Court may, for good cause,
permit it to be taken, after the jury is xworn, and before the jury
18 completed. )

1 Ch. C. L. 544, 545 ; 4 Barn. & Ald. 471.

CCCCLXXXI. A peremptory challenge can be taken by the
defendant only, and may be oral. It is an objection to a Juror
for which no reason need be given but upon which the Court
must exclude him.

Hawk.b. 2, c. 43, 5. 1; 2 Hale, 274: 1 Ch. C. L. 545.
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CCCCLXXXIL If the oftence charged be a felony the defend-
ant is entitled to twenty peremptory challenges, and any per-
emptory challenge beyond twenty shall be entirel vovoid. On
trial for any other offence he is not entitled to any percinplory
challenges. - )

Such challenge isx not permitted on any collateral isxsue.
2 Hule, P. C. 267; Fost, 42,

CCCCLXXNXII A challenge for cause to the polls may be
taken either by the Queen or by the defend:int, if by the lattor,
atter havine exhausted his peremptory challenges. '

Com. Dig. Indictment M.; 1 Ch. (.. L. 500,

CCCCOLXXXIV. Tt is an objection to a particular Juror and ix
either,

1. General, that the Juror is dixqualified from servine in any
case ; or

2. Particular, that he ix disqualified from serving in the ense
on trial.

CCCCLXXXV. Where several are tried at the same inquest.
each has o right to hix full number of challenees, (I'ost. 106-7 ¢
9 tale, P. C.26%:1 Ch. (. L. 350), and t]l(‘.\' ll'l:ty‘]m tried SC D
raicly to avoid the ineonvenience of exhausting the panel, (2
Hale, P. C. 264: Hawk. P. C. b, 2, c. 41, 5. 9.)

CCCCLXXXVIL If several objections can bhe made to the
~wme Juror. they must all be taken at the siune thme and orally.
Bac. Abr. Juries, E. 11; 1 Ch. C. L. 547,

(CCCCLXXXVIL General causes of challenge are,

1. A conviction for a felony :

2. A want of any of the qualifications preseribed hy law to
render a person o competent furor:

3. Unsoundness of mind or such defect in the faculiies ot the
mind or orzans of the body. asrenders him incapable of' perform-
ing the duties of a Juror.

CCCCLXXXVIIL Particular causesx of challenge are of two
kinds:

1. For such a hias as, when the existence of the thets is ax-
certained, in judgment of law disqualifies the Juror, and which
is known in this C'ode s implied bhias or principal challenge :

2. For the existence of a state of mind on the part of the
Juror in reference to the case, or to cither party, which satisfies
the triers in the exercise of a sound discretion, that he cannot
try the issue impartially and without prejudice to the substantial
rights of the party challenging, and which ix known in this Code
as actual biax or challenge to favour.

CCCCLXXXIX. A principal challenge or for implied bins

may be taken for all or any of the following causes and for no
other:
1. Consanguinity or affinity within the ninth degree to the

person alleged to be injured by the offence charged or vn whosc
160
0
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complaint the prosecution was instituted or to the defendant, (3
Bl. Com. 363), if' he be under the power of a party orin his
employment, or has any legal interest in the result ;

2. Standing in the relation of guardian and ward, attorney and
client, master and scrvant, or landlord and tenant, or being a
member of the family of the defendant, or of the person alleged
to be injured by the offence charged, or on whose complaint the
prosecution was instituted, or in his employment on wages, or of
the same society or corporation with either party

5. Being o party adverse to the defendant in a civil action or
having an interest therein, or taken money for his verdict or hav-
ing complained against, or been accused by defendant in a crim-
inal prosecution ;

4. Having served on the Grand Jury which found the indict-
ment, or any other against the party for the same offence, or in
respect of any other fact material to the present charge, or ona
Coroners’ Jury which inquired into the death of a person whose
death is the subject of the indictment ;

5. Having scrved on a trial Jury, which has tried another
person for the offence charged in the indictment ;

6. Having heen one of a Jury tormerly sworn to try the same
indictment. and whose verdict was set aside or which was dis-
charged without a verdict, after the cause was submitted to it ;

7. Having served as a juror, in a civil action brought against
the defendant, for the act charged as an offence :

CCCCXC. A challenze for [avour or actual bias may be
iaken for the cause mentioned in the second subdivision of article
1SR, and for no other cause.

CCCCXCL The Queen shall not show cause until the whole,
panel has been exhausted, and if the defendant challenge the
vexidue of the panel, he must first show all his causes of objection
before the Crown can be called upon to show its ground of chal-
lenge.

1 Ch. C. L. 534, 547. 9 C. & P. 136.

CCCCXCli. The validity of the ohjections is to be argued and
determined.

1 Ch. C. L. 534, 547. 9 C.& P. 136.

CCCCXCIIL. A Juror may challenge himself by stating that he
is not qualified and he may himself be examined upon oath.

4 Harg. St. T. 740,

CCCCXCIV. Any good cause of challenge to the array by
reason of the presumed partiality of the officer is also good cause
of challenge of an individual juror.

1 Ch. C. L. 542.

CCCCXCV. A challenge for favour is when the facts are not
sufficient without inquiry to cause a presumption of undue influ-
ence or prejudice, but sufficient to raise suspicion thereot and to
warrant inquiry whether such influence or prejudice in fact
exists.,

Bac, Abr. Juries, R. 5.



75

CCCCXCVI. The same circumstances which may be urged
by way of challenge to the array for the partiality of returning
officer, may be offered as ground of objection to the favour of one
called as a juror.

1. Ch. C. L. 514.

CCCCXCVIL. An exemption from service on a Jury is not a
cause of challenge, but the privilege of the person exempted.

CCCCXCVIIL In a challenge for implied biax, one or more of
the causes stated as above must be alleged. In a chalienge
tor actual bias, the cause stated in the second subdivision of
article 488 must be alleged. In either case the challenge may be
oral, but must be entered upon the minutes of’ the Court.

CCCCXCIX. The adverse party may except to the challenge,
in the same manner asto a challenge to thie panel: and ihe same
proceedings must be had thercon, as preseribed theretor, except
that if the exception be allowed, the juror must be exeluded.
The adverse party may also orally deny the facts alleged as
the ground of challenge.

D. I’ the facts be denied, the challence must be tried as
follows:

1. It it be for implied biaxs, by the Court :
2. If' it be for actual biax, by triers.

DI. The triers are three impartial persons, not on the Jury
panel, appointed by the Court. All challengex for actual hias
must be tried by the triers thus appointed. a majority of' whon
ma) decide.

DII. The triers must be sworn, generally, to inquire whether
or not the scveral persons who may be challenged, and in respect
to whom the challenges shall be given to them in charge, are
true, and to decide the same according to the evidence, and no
challenge of the triers is admissible.

1 Ch. C. L. 549.

DIIl. The juryman objected to may be examined on the roire
dire as to the state of hix mind or affections in relation to the
parties, (4 Hang. St. T. 740,750) but not by questions tending to
his disgrace, discredit, or the injury of his character (3 Bl. Com.
364. DBac. Ab. Juries E. 12.)

DIV. Other withesses may also be examined on either side ;
and the rules of evidence applicable to the trial of other issues,
shall govern the admission or exclusion of testimony, on the trial
of the challenge.

DV. On the trial of a challenge for implied bias, the Court
must determine the law and the fact, and must either allow or
disallow the challenge, and direct an entry accordingly upon the
minutes.

DVL On the trial of a challenge for actual bias, when the
evidence is concluded, the Court must instruct the triers that it
is their duty to find the challenge true, if the evidence estab-
lishes the existence of a state of mind on the part of the juror,
in reference to the case or to either party, which satisfies them,
in the exercise of a sound discretion, that he cannot try the issue
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mmpartially and without prejudice to the substantial rights of
the party challenging ; and that, it otherwise, they must find the
challenge not true.  The Court can give them no other instruction.

DVIIL. The triers must thereupon find the challenge either true
or not true : and their decision ix final. It they find it truce, the
juror must be excluded.

DVIIL All challenges to an individual juror,exeept peremptory,
must be taken, first by the defendant, and then by the (Queen,
and cach party must exhaust all Lis challenges hefore the other
begiiis.

NDIX. The challenges of cither party need not all be taken at
once: but they must be taken separately, in the following order,
including in each challenge, all the causes oi” challenge belong-
ing to the same class:

1. To the panel:

2. To an individual juror, for i general disqualification :
3. To an individual juror, for inplied hiax:

1. To an individual juror, for actual bias:

DX. If all the challenges on both sides be disallowed. the
defendant may still take @ peremptory challenge, nnless the
peremptory challenges he exhausted.

DXI. The triers are oflicers of the Court and liable to be
punished for breach of duty.
Bac. Ab. Juries, E. 12.

DXIL If a person actually summoned answer to a wrong name
it is ground of" challenge but not for arrest of judgment, unless
some actual injustice was done.

12 East 231, n. a.

DXIIL A defective panel may be amended by order of the
Court and a corrected list delivered.
. 1 East P. C. 113, 114.

DXIV. A juror challenged on one side and found to be indiffer-
ent may still be challenged on the other.
Bac. Ab. Juries E. 11.

DXV. It he be challenged for cause and found indifferent he
may be afterwards challenged peremptorily.

6 T. R. 531.

DXVL If Jury be discharged by reason of illness of one, or for
other cnuse, and the xame eleven with another be returned im-
mediately the detendant cannot challenge the eleven.

Contra. 4 Taunt, 309
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517, 518.
. Number of counsel who may argue the cause to the Jury.
. Address of defendant.
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547.
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549,

550.

851,

552, 553.
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TITLE (1L
OF THE TRIAL

. The trial.

. Adjournment of trial.

Conduct of the Jury after the cause is submitted to the.
. The verdict.

CHAPTER 1L

THE TRITAL.

———

In what order trial to proceed.

Defendant presumed innocent, until contrary proved. In case of
reasonable doubt, entitled to acquittal.

. When reasonable doubt of which degrce he is guilty, he musi

bc convicted of the lowest.

Separate trial of defendants jointly indicted.

Discharging one of several defendants before verdict, that he may
be a witness. Effect of the discharge.

26. Rules of evidence in civil cases applicable in criminal cuses, ex-

cept where otherwise provided in this Code.

. Confession of defendant, when evidence, and its effect.

Competence of witnesses.

. Evidence on trial for treason.

. Evidence on trial for conspiracy.

. Evidence on trial for rape or the crime azainst nature.
3. Evidence on trial for return from banisliment, &c

. Evidence on trial for perjury.

. Evidence on trial on joint charge.

. Warrants.

Mistake in evidence.

. Examination on depositions filed.
. Reply on proof of character.

Two or more jointly indicted for several offences.

. Conviction cannot be had on testimony of accomplice, unless

corroborated.

. On trial for false pretences,nno evidence of pretences admissible,

unless in writing. But this article not applicable to prosecu-
tion for falscly representing or personating another, and in such
character receiving money or property.

Conviction cannot be had for kidnapping, child-stealing, abduc-
tion or seduction, unless testimony of person injured be corro-
borated.

If testimony show higher offence than that charged, Court may
discharge Jury, and hold defendant to answer a new indictment.

If new indictment not found, defendant to be re-tried on the
original indictment.

Court may discharge Jury where it has not jurisdiction of the
offence, or if the facts do not constitute an offence.

Proceedings, if Jury discharged for want of jurisdiction of the
offence, when committed out of the Province.

Proceedings in such case when offence committed in the Province.
pl69
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554, 555. Proceedings if Jury discharged because the facts do not consti-
tute an offence.

556. When evidence on eitherside is closed, Court may advise acquit-
tal. Effect of the advice.

557. View of premises, when ordered, and how conducted.

558. Knowledge of Juror to be declared in Court, and Juror to be
sworn as witness.

559. Jurors may be permitted to separate during the trial.  If kept
together, oath of the officers. '

560. Jurors pot to converse together on the subject of the trial, nor
form an opinion until the case is submitted.

561. Proceedings where Juror becomes unable to periorm his duty
before conclusion of trial.

362. Court to decide questions of law arising during trial.

563. On indictment for libel, jury to determince law and fact.

564. In all other cases Court to decide questions of law, subject to
right of defendant to except.

565. In charging Jury, Court to state all necessary matters of law, and
to inform them that they are the cxclusive judges of all ques-
tions of fact.

566. Jury may decide in Court, or retire in the custody of officers.
Oath of the officers.

367. When defendant on bail appears for trial, he may be committed.

368, The Jury not to inquire of defendant’s lands, &c.

DXVI. The Jury having been impanelled and sworn, the
trial must proceed in the following order :

1. If the indictment be for « felony, the Clerk must read it.
and state the plea of the defendant to the Jury. In all other
cases this formality may be dispensed with:

2. The public prosecutor or other prosecuting counsel must
open the case and ofer the evidence in support of the indict-
ment:

3. The defendant or his counsel may then open his defence,
and offer his evidence in support thereot':

4. The parties may then, respectively, offer rebutting testi-
mony only, unless the Court, for good reason, in furtherance of’
Justice, permit them to offer evidence upon their original case :

5. When the evidence is concluded, unless the case is submit-
ted to the Jury on either side or on both sides, without argument,
the counsel for the prosecution may conclude the argument to
the Jury :

6. The Court must then charge the Jury:

7. If a previous conviction be set forth in the indictment it
must not be given in charge or read to the Jury until after the
finding for a subsequent offence, except when evidence as to
good character is given.

DXVIIL. When the state of the pleadings requires it, or in any
other case, for good reasons and in the sound discretion of the
Court, the order prescribed in the last article may be departed
from.

. DXIX. If the indictment be for felony, two counsel on each
side may argue the cause to the Jury, except in reply, when one
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only shall be heard. If it be for misdemcanor the Court
may in its discretion, restrict the argument to one counsel on
each side.

DXNX. In indictments for felony, both the counsel for defend-
ant may address the Jury, although they call no witnesses, (1
Sheph. C. L. 304: it he conduct his own defence, he may be
heard by counscl on matters of law, (3 Camp. 98), but he can-
not claim a right to address a Jury in person, and be also a wit-
ness in person, (8 C. & P. 141, 242, 531 : 2 M. & R. 124)

DXXIL A defendant in a eriminal action is presurncd to be
innocent until the contrary be proved 5 and in case of o reason-
able doubt whether his vuilt isx satisfictorily shown, he is enti-
tled to be acquitted.

DXNXIIL When it appears that a defendant has commitied =
public oflence and there is reaxonable cround of doubt. in which
of two or more degrees he is guilty, he shall be convieted of the
lowest of these degrees only.

DXXII. When two or more defendants are jointly indicted for
a felony, any defendant requiring it must be tried separvately.
In other cases defendants jointly indicted, may be tried sepa-
rately or jointly, in the discretion of the Court.

DXXIV. When two ormore persons are included in the same
indictment, the Court may at any tinic hetore the defendant has
cone into his defence, on the application of the prosceating coun-
sel, direet any defendant to be discharged from the indictment,
that he may be a witness for the prosecution.

R. & M. 401; 11 East, 313;9 C. & P. s,

DXXYV. When two or more persons are included in the same
indictment and the Court is of opinion that in regard to a par-
ticular dctendant there is not sufficient evidence to put him on
his defence, it must order him to be discharged from the indict-
ment before the evidence is closed, that he may be a witness for
his co-defendant. The order is an acquittal of the defendant,
dixcharged, and a bar to another prosecution for the same offence.

DXXVI. The rules of evidence in civil cases are applicable
also to criminal cases, exceptas otherwise provided in this Code.

DXXVII. A confession of a defendant, whether in the course
of judicial proceedings or to a private person, cannot he given in
evidence against him, when made under the influence of fear
produced by threats; nor is it sufficient to warrant his convic-
tion without additional proof that the offence charged has been

committed.

DXXVIIL The competency of witnesses shall not be affected
by reason of their having undergone punishment for an offence
committed by them or by reason of their being pardoned there-
lor, or by reason of their undergoing or suffering such punish-
ment at the time of being brought up as witnesses.  The pardon,
either free or conditional of a defendant for a felony and his
discharge out of custody shall have the effect of a pardon for
such felony, but shall not relieve him from punishment upon a
conviction for a felony committed after the grant of pardon for

such other felony.



80

DXXIX. Upon a trial for treason the defendant cannot be con-
victed, unless upon the testimony of two witnesses to the same
overt act, or of one witness to one overt act, and another wit-
ness to a different overt act of the same treason. DButif two or
more distinct treasons, of different kinds, be alleged in the indict-
ment, two witnesses to prove differenttreasons, are not sufficient

to warrant a convicetion.
1 East P. C. 128, 168. 1 Ch. C. L. 320.

DXXX. Upon a trial for treason, evidence cannot be admitted,
ol an overt act not expressly charged in the indictment ; nor can
the defendant be convicted, unless one or more overt acts be
expressly alleged therein.

DXXXI Upon a trial for a conspiracy, in a case where an
overt act is necessary to constitute the offence, the defendant
cannot be convicted, unless one or more overt acts be expressly
alleeced in the indictment, nor unless one or more of the acts
alleced be proved: but any other overt act, not alleged in the
indictment, may be given in evidence.

DXXXIL Proof of actual penetration into the body, is suffi-
cient to sustain an indictment for rape, or for the crime against
nature, or of carnally abusing a girl of or under the age of
twelve years.

9G.4,c 31, s. 18.

DXXXIII. A certificate under the hand of the Clerk of the
Court or other officer having the custody of the Records ot the
Court by which any sentence of banishment or imprisonment
shall have becn made against an offender being at large contrary
to law, containing the effect and substance only, omitting the
iormal part, of any indictment or conviction and of the sentence
of banishment or imprisonment of such offender shall he suffi-
cient cvidence of such conviction and sentence, and every such
certificate shall be received in cvidence upon proof of the signa-
ture of the party signing the same.

DXXXIV. Proof of an assignment of perjury by a single
witness is insutficient; (4 Bl Com. 858. 10 Mod. 194) it is
sufficient if it be directly proved by one witness, and material
though not direct evidence in support of the assignment is given
by another (2 Russ, 545.)

DXXXYV. When an offence is charged Jjointly against two or
morc but no offence is found against all, the prosecutor must
elect to proceed against one or more if there be evidence of Joint
action, and the rest shall be acquitted (1 ¢. & p. 528); and in an
indictment for felony, the election is a matter for the discretion
of the Judge, to be exercised with a view to prevent the defend-
ant from being embarrassed in his defence (8 C. &. P. i27))

DXXXVIL No variance in proof from the allegations of the in-
dictment shall be material if it occur as to a matter or circum-
stance the specification or allegation whereof is directory only
or not material to the charge, or as to the description of some-
thing material, unless it be so material to its identity that if the
description be true the offence charged cannot be the same with
that proved, or where the acts and circumstances charged and
proved are legally identical. °

Fost. 351. 1 Hale, 436-8, 462, 521. 1 Hawk. b. 2, c. 46, s. 39.

DXXXVIL When such variance shall appear, the Court trying
the offence may cause the record in any indictment to be forth-
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with amended in such particular by some officer of the Court,
and the trial shall thereupon proceed as if no such variance had
appeared.

9 G.4,c. 15.

DXXXVIL Although by mistake evidence applicable to
a different indictment hasx heen given, that applicable to the
indictment under trial may be gone into.

1 C. & M. 144.

DXXXIX. An examination by the defendant shall be allowed
of a witness with reference to any matter contained in his depo-
sitions before a Magistrate, only alter the depoesition has been
previously read as part of the evidence tor the defendant, after
which examination the prosccutor may ecross-cxamine the wit-
ness and will be entitled to a reply, and it any supposed vari-
ance in such deposition be commented on without its being read.
the Comrt may direct it to he read and allow the prosecutor to
veply upon it.

DXL. I’ the witness deny that he made a siatement con-
fained in his depoxition, the defendant may adduce testimony that
he made the ~tatement : in such cise the prosccutor will be en-
titled to reply.

DXLI If the only evidence tor the defendant be to character.
no reply shall be allowed to the prosecutor unless he adduces
contradictory evidence.

DXLIL The Crown in all cases may reply althongh no evi-
dlence is produced by the defendant.
M. & M. 439.

DXLIL It two or more be jointly indicted for the same
offence and onc only call witnesses, the prosecutor may reply as
to each (2 M. & R. 155), but not otherwise.

DXLIV. A conviction cannot be had upon the testimony of
an accomplice unless he be corroborated by such other ¢vidence
as tends to connect the detendant with the commission of the
offence : and the corroboration ix not sufficient if it merely show
the commission of the offence or the circumstances thereof.

DXLY. Upon a trial for having, with intent to cheat or de-
iraud another, designedly by any false pretence, obtained the sig-
nature of' any person to a written instrument, or having ohtained
from any person any money, personal property or valuable thing,
no evidence can be admitted of a falsc pretence expressed orally
and unaccompanied by a false token or writing, unless the
pretence or some note or memorandum thcreof be in writing.
either subscribed by or in the handwriting of the defendant. But
this article does not apply to a prosecution for talsely represent-
ing or personating another, iind in such assumed character
receiving money or property.

DXLVIL Upon a trial for kidnapping, child-stealing or the
abduction of any female for any purpose whatever, the defend-
ant cannot be convicted upon the testimony ot the person injured,
unless she is corrobrated by other evidence tending to connect
the defendant with the commission of the offence.

DXLVIIL. If it appear by the testimony that the facts proved
constitute an offence of a higher nature than that charged in the

6!
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indiciment, the Court may direct the Jury to be discharged :nd
all proceedines on the indictment to be suspended, and may
order the defendant to be committed, or continued on, or admitted
to bail, to answer any new indictment which may be found
acainsi him for the higher offence.

DXLVIIL If an indictinent for the higher o.ﬂ“vncu be dismissed
by the Grand Jury or be not tound at or before the next term,
tiie Court must again proceed to try the defendant on the origi-
nal indictment.

DNXLIX. The Court may also direct the Jury to he discharged
where it appears that it has not jurixdiction of the offence or that
the facts as chareed in the indictment do not constitute an
offtiiee punishable by Taw.

DL. If the Jury be discharged hecause the Court has no
jurisdiction of the offence charged in the indictment and it
appear that it was committed out oi the jurisdiction of this
Provinee, the Court may order the defendant to be discharged
or to be detained for a reasonable time specified in the order,
until & communication can be sent by the Public Prosecutor
to the Provincial Seeretary for transmission to the chief execu-
tive oflicer of the country or territory where the oflence was
cominitted.

Di.l. If' the offence were committed within the exclusive
jurizdiction of” another section of this Province other than ihat
in which the defendant is charged, the Court must direct the
detendant to be commitied for such thne as it deems reasonable,
to await aowarrant from the proper section for his arrest: or if
the offence he a misdemeanor only, it may admit him to bail, on
recoenizance, with sufficient sureties, that he will, within such
time as the Court may appoint, render himself amenable to a
warrant for his arrest, from the proper scction, and i’ not sooner
arrested thereon, will attend at the oflice of the Sheriff of the
district or county where the trial was had, at a time particularly
to be specified in the recognizance to surrender himself upon @
warrant, 1f 1ssued, or that his bail will forfeit such sum s the
Court may fix, and to be mentioned in the recognizance.

DLIL In the case provided for in the last article, the ('lerk
must forthwith transmit a certified copy of the indictment, and
of all papersin the action, filed with him, to the public prose-
cutor of the proper section, the expensc of” which transinission is
chargeable to the Provineial funds.

DLIIL If the defendant be not arrvested as provided in article
551, on a warrant from a proper scction, he must be discharged
from custody, or his bail in the action be exonerated ; and the

sureties in the recognizance mentioned in that article must be
discharged.

DLIV. If he be arrested, the sime procecding must be had
thereon, as upon the arrest of & defendant in another district or
county, on a warrant of arrest issucd by a magistrate.

DLV. If the Jury be discharged, because the facts as charged
do not constitute an offence punishable by lasv, the Court must
order that the defendant, if in custody, be discharged therefrom,
or if’ admitted to bail, that his bail be exonerated, unless in its
opinion &t new indictment can be framed, upon which the de-
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fendant can he lege ally convicted ; in which cace it may direct
that the case b(, re-submitted 10 the same or another Grand

Jury.

DLVI. If the Court direct that the case be submifted anew
the same proceedings must be had thereon as hereinbefore
provided.

DLVIL If, at any time after the evidence on either side is
closed, the Court deem it insufficient to warrant oo conviction, it
may advise the jury to acquit the defendant. But the Jury are
not bound by the advice : nor can the Court, tor any cause,
prevent the Jury from giving a verdict, except ax lieveinbefor:
provided.

DLVIHIL When, in the opinion of the Court, it is proper that
the Jurv should view the place in which the oftferce is chareed
to have been committed, or in which any other material faet
occurred, it may order the Jury to be conducted in o body, in
the custody of proper oflicers, to the place, which must be shown
to them by a Judge ot the Court, or by i« person appointed by
the Court for that purposc.

DLIX. The officers must be sworn to sufferno person to speak
to or communicate with the Jury, nor to do <o themselves, on
any subject connected with the trial, and to return them into
(‘ourt withoui unnecessury delay, or at a specified tiwe.

DLX. It a juror have any personal knowledee, respecting
it fact in controversy in a cause, he must declare it in open Court
durine the trial.  If. during the retirement of the Jury, a juror
declare a fact, which could be evidence in the cause, as of his
ovwwn knowledge, the Jury must return into Court. In cither of
these cascs the juror making the sxtatemeit must be sworn as a
witness, and examined in the presence of' the parties.

DLXI. The jurors sworn to try an indictment, may, at any
time before the submission of the cause to the Jury, in the dis-
cretion of the Court, be permitted to =cparate or be kept in
charae of proper officers.  The officers must be sworn to keep
the jurors together until the next meeting of” the Court, to suffer
no person to \peak to or communicate with thew, nor to do so
themselves, on any subject connected ith the trial, and fo
return them into Court at the next meeting thereof.

DLXII. The Jury must also, at each adjournment of the Court,
whether permitted to separate or kept in charge of ofticers, he
admonished by the Court, that it is their duty not to converse
among themselves, on any subject connected with the trial, or to
form or express any opinion thereon, until the cause is finally
suhmitted to them.

DLXIIIL I, before the conclusion of the trial, a juror become
sick, so as to he unable to perform his duty,the Court may order
him to be discharged. In that case a new juror may be sworn,
and the trial b(-nm anew, or the Jury may be disc harged, and «
new Jury be then or afterwards impanelled.

2 Leach, 546 ; C. & P. 413.

DLXIV. The Court must decide all questions of law which
arise in the course of the trial.
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DLXYV. On the trial of an indictment for libel the Jury have
the right to determine the law and the fact.

DLXVI. On the trial of an indictment for any other offence
than libel, questions of law are to be decided by the Court,
saving the right of the defendant to exeepts questions of fact
by the Jury. And although the Jury have the power 1o find a
oeneral verdiet, which includes questions of law as well as of
fact, they are bound, nevertheless, to receive as law what is laid
down as such by the Court.

DLXVIL. In charging the Jury the Court must state to them
all matters of law which it thinks necessary for their informa-
tion in giving their verdict : and if it presents the facts of the
ease, must, in addition to what it may deem its duty to say, in-
form the Jury that they are the exclusive judges of all questions
of tact.

DLXVIIL After hearing the charge the Jury may either
decide in C'ourt or rotire for deliberation. 1t they do not agree
without retiring, one or more officers must he sworn, to keep
them together in ~ome private and convenient place, without
food or drink, except bread and water, unless otherwise ordered
by the Court: and not to permit any person to speak to or com-
municate with them, nor to do =0 themselves, unless it be by
order of the Court or to ask them whether they have agreed
upon a verdict, and to return them into Court when they have
~0 agreed or when ordered by the Court.

DLXIX. When a defendant who has given bail appears for
trial, the Court may in its discretion, at any time after his
appearance for trial, order him to be committed to the custody
of the proper officer of the district or county, to abide the judg-
ment or turther order of the Court; and he must be committed
and be held in custody accordingly.

DLXX. In trials for criminal offences the Jury shall not be
charged to inquire concerning the lands, tenements or goods of
the defendant or whether he fled for such offence.

CHAPTER 11
ADJOURNMENT OF TRIAL—DISCHARGE OF JURY.

571. Adjournment from day to day.

572. Death or inability of Juror to act.

573. If during the trial a relative of party be found as a Juror
574. Jury discharged on application or consent of defendant.
575. Court may order new trial in certain case.

DLXXI. If the trial cannot be concluded in one day, it may
be adjourned over to the next juridical day, and so on from day
to day (6 T. R. 527; 1 Ch. C. L. 813), but the separation of the
Tury in such case does not abate the verdict (2 B. & Ald. 462).

DLXXIL If a Juror die or become unable to act as such
before the verdict, another may, by consent of the defendant, be
substituted, but without challenge of the remainder. but who
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xhall be re-sworn, or the Jury may be discharged and a fresl
Jury charged.
R. & R.224; 2 B. & Ald. 462; 2 C. & P. 413; 1 Ch. C. L. 629, 630.

DLXXIH. The trial must proceed though one of the Jurors
during the trial be discovered to he related to the party on his
trial.

1 C. & M. 647.

DLXXIV. The Court may order the disrharge of the Jury on
the application of the defendant.
6 C. & P. 151,

DLXXY. But although the witnesses for the prosecution have
all been examined, the Court may direct another trial to be had,
to give time for the production of it thing essential to the proof;
whieli has heen deposited at a distance.

t Jur. 267

CHAPTER IIL

CONDUCT OF THE JURY AFTER THE CAUSE IS SUPB-
MITTED TO THEM.

576. Room and accommodation for the Jury after retirement, how
provided.

577. Accommodation for the Jury when kept together during the
trial or after retircment.

>79. What papers the Jury may take with them.

580. May return into Court for information.

381. It, after retirement, a Juror become sick or unable to act, Jury
to be discharged.

582, Not to be discharged in any other case, unlessthere is no reason-
able probability that they can agree.

583. When Jury discharged or prevented from giving a verdict, cause
to be again tried.

534, Court may be adjourned during absence of Jury, as to other busi-
ness, but decmed open till verdict returned or Jury discharged.

535. Final adjournment of Court discharges Jury.

DLXXVL A room must he provided for the use of the Jury
apon their retirement for deliberation, with suitable furniture,
tuel, lights and stationery.

DLXXVIIL. While the Jury are kept together either during
the progress of the trial or after their retirement for deliberation,
they must be provided by the Sherifl, upon the order of the
Court, with suitable and sufficicnt food and lodging.

DLXXVIII. Upon retiring for deliberation the Jury may take.
with them all papers, except depositions which have been
received as evidence in the cause or copies of such parts of
pubhc records or private documents given in evidence, as ought
not, in the opinion of the Court, to be taken from the person liy-
ing them in possession.

DLXXIX. The Jury may also take with them notes of the tes
timony or other proceedings on the trial taken by themsclves or

any of them, but none taken by any other person.
R169
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DLXXX. After the Jury have retired for deliberation, if there
be a disagreement hetween them, as to any part of thp .test'imony
or if they desire to be informed of a point of law arising in the
cause, they must require the officer to cond.uct them into Cqurt.
Upon their being brought into Court the information required
must be given in the presence of or after notice to the public
prosecutor or prosecuting attorney and the defendant or his

counsel.
2 Hale, P. C. 296, 1 Ch. Archb. 400.

DLXXXI. If after the retirement of the Jury one of them be-
come so sick as to prevent the continuance of his duty, or any
other accident or cause occur to prevent their being kept toge-
ther for deliberation, the Jury may be discharged, or the parties
may consent to the verdict of the remaining Jurors after the dis-
charge of any Juror.

DLXXXIIL Except as provided in the last article the Jury
cannot be discharged after the cause is submitted to them, until
they have agreed upon their verdict and rendered it in open
Court, unless by the consent of the defendant entered upon the
record (6 C.& P. 151 : Hawk. b. 2, c. 47, s. 1), or unless at the
expiration of such time as the Court deems proper, it satisfacto-
rily appears that there is no reasonable probability that the Jury
can agree.

DLXXXIIL In all cases where a Jury are discharged or pre-
vented from giving a verdict, by reason of an accident or other
cause, except where the defendant is discharged from the indict-
ment during the progress of the trial or after the cause is sub-
mitted to them, the cause may be again tried at the same or
another term.

DLXXXIV. While the Jury are absent the Court may adjourn
from time to time as to other business; but it is nevertheless
deemed open for every purpose connected with the cause sub-
mitted to them, until a verdict is rendered or the Jury discharged.

J DLXXXYV. A final adjeurnment of the Court discharges the
Jury.

CHAPTER 1V.
THE VERDICT.

586. When the Jury have agreed, they must be called inte
Court, and their names called. If all do not appear
Jury to be discharged and cause again tried. ’

587. In felony, defendant must be present. In misdemeanor
verdict may be rendered in his absence- ’

588, Manner of taking the verdict.

589. Verdict may be general or special.

590, General Verdict.

591. Special verdict.

592, 593. Special verdict, how rendered.

594. Special verdict, how brought to argument.

595. Judgment thereon.

396. When special verdict defective, new trial to be ordered.

597. Upon indictment for offence consisting of different
degrees, Jury may convict of any degree, or of an
attempt to commit the offence.
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59». If upon indictment for treason, a felony be found.

599. In other cases, Jury may convict of any offence neces-

600. Two or more jointly charged cannot be convicted on

proof of offeuce severally committed.
sarily included in that charged.

601. On indictment against several, Jury may render a ver-
dict as to some, and the cause be again tried as to the
others.

602. Joint charge for aggravated offence.

603, 604. Cases of less offence included in greater.
605, 606. For indictments after previous conviction.

607. General verdict for libel.

608. General verdict may be arrested.

608. Verdict is not bad for surplusage.

609,610, 611. In what cases Court may direct a rc-consideration of
the verdict.

612. When judgment may be given upon an informal verdict-

613. Polling the Jury.

614. Recording the verdict.

615. Defendant, when to be discharged or detained after
acquittal.

616. Proceedings upon general verdict of conviction, or a
special verdict.

617. When defendant acquitted on the gronnd of insanity,
the fact to be stated with the verdict. Commitment
of defendant to the Provincial Lunatic Asylum.

DLXXXV]. When the jury have agreed upon their verdict,
they must be conducted into Court by the officer having them in
charge. Their names must then be called, and if all do not
appcar, the rest must be discharged without giving a verdict.
In that case, the cause may be again tried, at the same or

another term.
Liv. Crim. Code, 534, art. 370, 371.

DLXXXVII If the indictment be for a felony, the defendant
must, bofore the verdict is received, appear in pcrson; (Hawk,
P. C. 62, c. 47.s. 2.) If it be for a misdemeanor, the verdict
may be rendered in his absence.

DLXXXVIIL If the Jury appear, they must be asked by the
Court or the Clerk, whether they have agreed upon their verdict ;
and if the foreman answer in the affirmative, he must, on being
required, in the presence and hearing of the rest, declare the
same ; and the assent of all to the verdict, is presumed conclu-

sively.

DLXXXIX. The Jury may either render a general verdict, or
where they are in doubt as to the legal effect of the facts proved.
they may, except upon an indictment for libel, find a special

verdict.
4 Bl. Com. 361. 1 Ch. C. L. 637, 642,

DXC. A general verdict upon a plea of not.gu.ilty, is eith.er
« guilty” or “not guilty;” which imports a conviction or acquit-
tal of the offence charged in the indictment. Upon a plea of a
former conviction or acquittal of the same offence, it is either
«for tho Queen,” or “for the defendant.”

DXCI. A special verdict is that by which the Jury find the
facts only, leaving the judgment to the Court. It must present
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e conclusions of fact, as established by the evidence, and not
the evidence to prove thems; and t}n(*:\‘e conclus}‘un.\' of fact must
be so presented, as that nothinz remains to the Court but to draw
conclusions of law upon them.

DXCIL The special verdiet must be reduced to writing by the
Jury, or in their presence, entered upon the minutes of the Court,
read to the Jury, and agreed to by them, hefore they ure dis-
chaveed.

DXCIIL The special verdict need not be in any particular
form, but is sufficient if it present intelligibly the facts found hy
the Jury.

DXCIV. The special verdiet may be brought to argument by
cither party, upon three days’ notice to the other, at the same or
another term of the Court; and upon the hearing thereof, the
Counsel for the defendant may conclude the argument.

DXCV. The Court must give judgment upon the special ver?
dict as follows :—

1. If the plea he ~not vuilty.” and the facts prove the defend-
ant cuilty of the offence eharged in the indictment, or of any
ither oflence of which he could be couvicted under thot indiet-
ment, as provided hereinbelore judement must be given accord-
dingly : but il otherwise, judgment of wacquittal musibe given.

2, If the plea he a former conviction or acquittal of the same
offence, the C'ourt must give judgment of conviction or acuittal,
according as the faets prove or do not prove the foriner convic-
tion or acquittal.

DXCVIL If the Jury do not, in o special verdict, pronounce
affirmatively or negatively on the facts necessary to enable the
Couwrt to give judument, or if they find the evidence of facts
wmerely, and not the conclusions ol fact from the cvidence, as
established to their satisfaction, the Court must order a new trial,

DXCVIL. Upon an indictment for an offence consisting of
diflerent degrees, the Jury may find the defendant not guilty of
the degree charged in the indiciment, and guilty of any degree
inferior thereto, or ot an attempt to commit the offence. v

DXCVIIL If an indictment be for treason, and the verdict find
facts amounting to a felony ndt o treason, or to a misdemeanor,
or if' the indictment be for o felony and the verdict find facts
amounting to & misdemeanor only, the judgment may be only
for the lexser offence found. )

1 Leach 14, 302; 2 Str. 1113; 2 Eaxt, P. . 737, 778,

DXCIX. In all other cases the defendant may be found guilty
of any offence, the commission of which is uccessarily included
in that with which he is charged in the indictment, (Leach. 336,
n. . 1 Ch. C. L. 217) though the failure to prove the whole erime
alleged arises from variance in point of local description, (Leach.
2, 530 n. al)

DC. Two or more jointly charged with an offence cannot e
found guilty on proof of offences severally committed ; (R. & K.
344) in such case judgment may bhe given against one or several
who are jointly found guilty and the others not jointly found
vuilty discharged from the indictment. '
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DCL On an indictment against several one or more may be
convicted and the other or others acquitted, or it the J ury cannot
agree upon a verdict as to all, they may render a verdiet ax to
those in regard to whom they do agree, on which « judgment
must be entered accordingly : and the case, as to the rest, may
be tried by another Jury.

DCII. Where several are jointly charged with an aggravated
offence which includes any more simple offence, one or more
may be convicted of the former and another or others of the
latter offence.

DCIIL. In any indictment against o woman for the murder of
her child, she may be convicted of only concealiment of the birth
of the child, il" it he found that she was delivered of o child.

9G. 4, c. 31, s. 14,10 part.

DCEV. On a trial jor felony where the offence shall inelude an
a~sault the verdiet may be for the latter only it it be found.

T Wo4 &2 Vie. eo 85, 5011, 0n part.

DCV. On trial of' any offence not punixhiable with death after
previous conviction, the latter shall not be read to the Jwry till
the finding for the subsequent felony, and if on such trial evi-
dence of wood character he adduced by or for the defendani.
counter-cvidence of previous convietion may be brouzht up
before verdict of subxequent telony inquired or found.

6&7W.4 c 11l

DCVI. So it o witness for the prosecution state the good
character ol defendant, counter-evidence of’ previous conviction
may be civen.

8 C. & P. v76.

DCVII. O trials for libel the Jury may give a general verdict
upon the whole matter put in issue, but the Court shall accord-
ing 1o its discretion, give its opinion and direction to the Jury on
the matter in issue as in other criminal trinls: Provided always,
that the Jury may find a special verdiet if they see fit.

12 G. 3, c. 60, s, 2.

DCVIIL If « verdict of guilty be found the defendant may
move in arrest of judgment as in other criminal trials.

DCVII a. A verdict is not vitiated by surplusage.
Haw. P.C. b. 2, . 47, s. 10.

DCIX. When there is a verdict of conviction in which it ap-
pears to the Court that the Jury have mistaken the law, the
Court may before recording the verdict, but notafter, explain the
reason for that opinion and direct the Jury to re-consider their
verdict, (Hawk. P. C. b. 2, c. 47, s. 11: Cromp. 112), and if after
the re-consideration they return the same verdict, it must be en-
tered. But when there is a verdict of acquittal the Court cannot,
require the Jury to reconsider it : Provided that though a verdict,
is recorded, yet if it promptly appear that it is not in accordance
with the intention of the Jury, it may forthwith be corrected, (1
R. & M. 45.)

DCX. The postea may be amended on sufficient cause shewn
where there is a Judge's note or other sufficient document to

<hew that it 1s incorrect.
12 Ad. & Ell 317.
g 169
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OCNT I the Jury render a verdict which is nei?her a general
nor a speeial verdicet, the Court may., with proper instructions as
to the law, direct them to reconsider it; and it can not be recorded
until it be rendered in some form, from which it can be clearly
understood what is the intent of the Jury, whether to render a
general verdict or to find the faets specially and to leave the
judznient to the Court,

DCXIL Ifthe Jury persist in finding an informal verdict from
which however it can be clearly understood that their intention
ix to find in favour of the defendant, upon the issue, it must be
enfered in the terms in which it is found and the Court musi
sive judgment of acquittal.  But no judgment of conviction can
be given unless the Jury expressly find against the defendanr
upon the ixsue, or judgment he wiven against him on a special
verdiet.

Liv. C'rim. Code 336, Art. 394—206.

DCXIIL When the verdiet is rendered and before it is recorded
the Jury may be polled on the requirement of either party ; in
which case they must be severally asked whether it is their ver-
dict ; and if any one answer in the negative, the Jury must be
<eni out tor turther deliberation.

DCXIV. When the verdict is civen and is such as the Court
may receive, the Clerk must immediately record it in full upon
the minutes and must read it to the Jury and inquire of them
whether it is their verdict. If any Juror disagree, the tact must
be entered upon the minutes and the Jury again sent out ; but ii’
no disagreement be expressed the verdict is complete and the
Jury must be discharged from the case.

DCXYV. If judgment of acquittal be given on a general verdict
and the defendant be not detained for any other legal cause, he
must be discharged as soon as the judgment is given; except
that when the acquittal is for a variance between the proof and
the indictment which may be obviated by a new indictment, the:
Court may order hisx detention to the end that a new indictment
may be preferred, in the xiane manner and with the like eflcet as
herein provided.

DCXVL If a general verdict be rendered against the defend-
ant or a special verdict given, he must be remanded it in cus-
tody, or if on bail he may be committed to the proper officer of
the District or County, to await the judgment of the Court upon
the verdict. 'When committed his bail is exonerated.

DCXVIL If the defenee be the insanity of the defendant, the
Jury must be instructed, if they acquit him on that ground, to
state that fact with their verdict. The Court may thereupon, it
the defendant be in custody, and they deem his discharoe dan-
gerous to the public peace or safety, order him to be committed
to the Provincial Lunatic Asylum until he become sane.,
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TITLIL: VIIL

OF THE PROCEEDINGS AFTER TRIAL AND
BEFORE JUDGMENT.

1. Bill of exceptions.

. New trials.

-
W

~ e
-

. Arrest of Judgment,

CHAPTER VIIL

BILL OF EXCEPTIONS.

vi18. Tn what cases.
619. By whoin settled and how filed.
620. To be settled at the trial or the point noted in writing.
621, 622, When and how scttled after the trial.
623. Enlarging the time therefor.
t:24. Effect of not serving exceptions or amendments within the time
prescribed.
t:25. What to be contained in bill of exceptions.
26, With whom and when filed.

DCXVIIL On the trial of an indictment exceptions may be
taken by the detendant to a decision of the Court upon a matter
of law, by which his substantial rights are prejudiced and not
otherwise, in any of the following cuses:

1. In disallowing a challenge to the panel of the Jury or to an
individual Juror for implied bias:

2. In admitting or rejecting witnesses or testimony orin chiare-
ing the triers on the trial of a challenge to a Juror for actual
bias :

3. In admitting or rejecting witnesses or testimony or in de-
ciding any question of law not a maftter of discretion, or in
charging or instructing the Jury upon the law on the trial of the
issue.

DCXIX. The bill of exceptions must be settled at the trial
unless the Court otherwise direct. Ifno such direction be given,
the point of the exception must be particularly stated in writing,
and delivered to the Court and must immediately be corrected
or added to, until it is made conformable to the truth.

DCXX. A bill containing the exceptions must be seitled and
signed by the presiding Judze, and filed wiih the Clerk.

DCXXI. If the bill of exceptions be not settled at the trial, it
must be prepared and served within five days thereafter on the
public prosecutor or prosetuting counsel who may, within five
days, serve onthe defendant or his counsel amendments there;to.
The defendant may then, within five days, scrve ihe prosecuting
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atborney with a notice to appear before the Presiding Judge ol
the Court, at a specified time, not less than five nor more than

ten davs thereaftter to have the bill of exceptions settled.

DCXXIL At the time appointed the Judge must settle and sign
the bill of exceptions.

DCXXIIIL The time for preparing the bill of exceptions or the
amendments thereto or for xettling the same, may be enlarged
by the consent of thie partiex or by the presiding Judge or by a
Judge of a Superior Court, but by no other officer.

DCXXIV. If the bill ot exceptions be not served within the
titne above prescribed or within the enlarged time therelor as
also above prescribed, the exceptions are deemed abandoned.
If' it be served and the parties omit, within the time limited ax
1hove, the one to prepave amendments and the other to give no-
tice of appearance betore the Judee, they are respectively decem-
rd, the one to have agreed to the bill of exceptions @nd the other
(o the amendments.

DCXXYV. The bill of ¢xceprions must contain so much of’ the
evidence onlv asisnecessary to present the questions of law upon
which the exceptions were taken, or as may shew that the deci-
sion excepted to has not prejudiced the substantial rights of the
defendant : and the Judge must, upon the scttlement of the bill.
whether agreed to by the parties or not strike out all other mai-
ters contained therein.

DCXXVI. The bill of exceptions must. be filed with the Cll
of the Court at the tume of or hefore taking the appeal.

CHAPTER 11

NEW TRIALS.

—

627. New trial definced.

628, By what Court granted.

(29, Its effect.

630, In what cases it may be granted.

631. Must be applied for before judgment, on motion for arrest, and only
upon leave of the Court.

632. Court to prescribe time and manner of making the application.

633. Presence of applicant not necessary.

ii34. Granted to convicted only, though others acquitted.

635. New trial on application of prosecutor.

636. Verdict for defendant on special plea cannot be set aside.

637. Verdicts not to be explained by afhdavits, &ec.

638. Suspension of entry of judgment for four days.

630. Indictment for perjury of witness not ground for postponing judgment

640. When inferior Court can grant a venire de novo.

DCXXVIL A newtrial is a re-examination of the issue in the
<une Court, before another Jury, after a verdict has been given.
5 T. R. 4863 1 Ch. C. L. 654, Ch. Burns’ Just. New Trial.

~ DCXXVIIL. A new trial can be granted by the Court in which
he former trial was had only in the cases provided above,
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and it may be granted at the discretion of the Court, after the
time .hm.lted for motions for new trials, if the Court is satistied
that justice has not been done.

5T.R. 486; 11 East. 309;1 Ch. C. L. 659; 3 M. & S. ]o.

DCXXIX. The granting of a new trial pliaces the parties in
the same position as ifno trial had beenh:.d.  All the testimony
must be produced anew ; and the former verdict cannot be used
or referred to either in evidence orin argument.

Liv. Code of Proced. art. 40:.

DCXXX. The Court in which a new trial is had upon an issue
of fact, has power to grant anew trial when a verdiet has been
rendered against the defendant by which his substantial rights
have been prejudiced, upon his application in the following
cases :

1. When the trial has been had in his absence, if” the indict-
ment be for a telony :

2. Where the Jury has heen improperly summoned or return-
ed or for a challenge improperly disallowed :
1 Ch. C. L. 655.

3. When the Jury has received any evidence out of Court
other than that resulting from a view, as provided above.

4. When the Jury have separated without leave of the Court
after retiring to deliberate upon their verdict, or been guilty of
any misconduct by which a fair and due consideration of the caxse
fhias been prevented :

1 Wils. 453 4 B. & A. 273; 2 Tidd. 922 ;1 Ch. C. L. 655.

5. When the verdict has been decided by lot or by any means
other than a fair expression of opinion on the part of" all the
Jurors :

. When the Court has misdirected the Jury in @ matter of
law or has refused to instruct them as prescribed above.

7. When the verdict is contrary to law or evidence—(R. & R.
88, 332: 1 Camp. 334: East. P. C. 850, not law; 7 Ad. & E
330:1C. M. & R. 919: 4 Ad. & El 53.)) Butnomore than two
new trials can be granted for this cause alone.

8. Where for any other cause the awarding of a new trial
shall appear to the Court to be essential to justice.
1 Ch. C. L. 654, 658; 2 Tidd. 906.

DCXXXI. The application for a new trial must be made before
judgment and before motion in arrest or bar of judgment, (1 Ch.
C. L. 658 ; 2 Tidd. 912, 913), and can be made only upon leave
aranted by the Court, on application within four days after

=

verdict recorded, (5 T.R. 436: 1 Ch. C. L. 654, ef. seq.)

DCXXXIL If leave be granted the Court must prescribe the
time and manner of making the application.

DCXXXIIL The presence of the defendant is not necessary on
motion for new trial or its allowance or otherwise.
Contra.1 Ch. C. L. 659; 2 D. & R. 46; 6 D. & R, 65.

Tlﬁf‘
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DHCXNXIV. New trial may be granted only to the defendant
or defendants convicted, whether other or others are acquitted.
1 Ch. (. L. 659; 6 T. R. 638, 640; 11 East. 307.

DONXXV. A new trial may be had in the same manner on
the application of the prosccutor when the party acquitted shall
have kept back any witness for the prosecution or been acquitted
by fraudulent means or practice.

1Ch. C. L. 657; 5 B. & Ald. 52; 2 B. & Ad. 606 ; 4 M. &
Sel. 337 ; 6 East. 315,

DCXXNXVL A verdict for defendant on a special plea in bar
cannot be sct aside, although it be against evidence and the

Judge’s direction.
2 Moody. (. C. 9.

DCXXXVIL Affidavits of Jurors not admissible to explain
their verdict or their reasons for viving it, but are so admissible
to repel charges of misconduct by them.

Cornish & Dakin. Exch. East. T. 1845; Tlandwicke &
Hopkins ; 14 Law Journal.

DCXXXVIIL The Court shall in all cases suspend entering
up judgment of conviction or acquittal, provided the application
theretor be nade within four days after verdict recorded.

16 East. 223; 2 Ch. R.215; 1 B & Ald. 63; 5 M. & S.
3225 1 Ch. C. L. 660.

DCXXXIX, The indictment of a witness for perjury not a
ground to postpone judgment on conviction.
1 W. Bl 404 ; 3 Burr. 1837.

DCXL. No inferior Court can grant venire v novo upon the
merits, except only for suine irregularity apparent on the tice of
the record.

13 East. 416, n. b.; 1 Ch. C. L. 657.

CHAPTER 111

ARRENT OF JUDGMENT.

541. Motion in arrest of judgment defined, and upon what defect:
founded.
#42. Court may arrest judgment without motion.
643. Motion, when and how made.
644, Effect of arresting the judgment.
fi45. The presence of the defendant necessary.
646, 647. When arrest of judgment allowed.
648. Proof of identity.
649, 650. When judgment shall not be arrested.
651. When defendant to be bailed or discharged.
652. On Crown cases reserved.

DCXLL A motion in arrest of judgment is an application, or
the part of the defendant, that no judgment be rendered on a
plea or verdict of guilty, or on a verdict against the defendant
on a plea of a former conviction or acquittal. It may be founded

on any of the defects in the indictment, mentioned hereinbe-
fore.
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DCOXLIL The Court may also,on its own view of any of thesc
defects, arrest the judgment, without motion.
1 East, 146; Steph. C. L. 332.

DCXLIIL. The motion must be made after a rule absolute to
enter a verdict for the Crown (4 Jur. 431) it may also be made
before or at the time when the defendant ix called for judgment.
If made before, it must be on notice to thie Prosecuting Attornes
or in his presence. - '

DXLIV. The effect of allowing a motion in arrest of jude-
ment, is to place the defendant in the same situation in which he
wis belore the indictment was found.

DCXLY. The presence of the defendant in Court is necessary
in order to move in arrest of judgment unless excuxed by the

Court.
2 Burr. 834, 930, 1 W, Bl 269,

DCXLVI Judgment may be arrested if pardon have becn
cranted since arraignment (4 Bl Com. 102) but the arrest to he
subject to the same rules and regulations as for piardon pleaded
upon arraignment : Provided that such pardon shall not be deemed
to include a conviction of” felony unless it is therein particularly
mentioned (Hawk. P. C. b 2. c. 37, 5.8 0 4 BL Com. 409 : 1 Ch.
C. L. 770 and no property torfeited by the conviction shall be
revested in him without express words of restitution (Hawk. P.
C. b. 2, ¢. 35, . 64 : Ch. Burns' Just » Pardon.™)

DCXLVII Judgment may also be arrested upon defects appa-
rent (4 Burr. 22570 1 Ld. Raym. 231) in any part (1 Ch. C. L.
6621 Ch. Burns’ Just. “Judgment™) ot the record, and which
recard either the jurisdiction of the Court, the statement ol the
offence (4 Bl. Com. 375, cases cited Ch. Burnx’ Just * Indictinent,”
« Judgment™) or any of the proceedings of the Court (1 Ch. C. L.
62 : Ch. Burns' * Judgment.”)

DCXLVIIL If the offender have been out of custody since hix
conviction or on being brought up for judgment deny that he is
the person convicted, his identity shall be tried by a Jury to be
iiumediately empanelled by direction of the Court, without chal-
lenge to any of the Jury but with counsel to assist him.

1 Bl Com. 396; 1 Bl Rep. 6; 4 BL Rep. 45 ; Fost.
42 : 1 Ch. C. L. 777, and cases cited thercin.

HCNLIN. No Judement after verdiet upon any indictment or
information for anv felony or misdemeanor, shall be stayed or
reversed for want ol a similiter, nor by reason that the Jury pro-
exs has been awarded to a wrong officer upon an insufficient
suggestion, nor for any misnomer or misd_oscription of’ the officer
returning such process, or of any of the jurors,nor because any
person has served upon the Jury who has not been returned as a
juror by the Sheriff or other officer ; and that where the »(‘)ﬁ"encc
charged shall be an offence theretotore created by any Statute,
or subjected to a greater degree of punishment. or exeluded from
the benefit of clergy, by any Statute, the indictment or informa-
tion shall after verdict be held sufficient if it describe the oftfence
in the words of the Statute creating the offence, or prescribing
the punishment, or excluding the offender from the benefit of

clergy.

DCL. No judgment upon any indictment or intormation for
any felony or misdemeanor, whether atter verdict or outlawry,
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or by confession, default or otherwise, shall be stayed or reversed
for want of the averment of any matter unnecessary to be
proved, nor for the omission of the words, * as appears by the
record,” or of the words * with force and arms,” or of the words
«against the peace,” nor for the insertion of the words “against
the form of the Statute,” instead of the words, “against the form
of the Statutes,” or vice versd, nor for that any person or persons
mentioned in the indictment or information is or are designated
by a name of office or other descriptive appellation.

DCLI. If from the evidence on the trial, there is reasonable
ground to belicve the defendant guilty, and a new indictment
can be framed upon which he may be convicted, the court may
order him to be re-committed to the officer of the proper district
or county, or admitted to bail anew, to answer the new indict-
ment. It the evidence show him guilty of another oftence, he
must be committed or held thereon; and in neither case is the
verdict a bar to another prosecution or indictment for the same
offence. But if no evidence appear, sufficient to charge him
with any offence, he must, if in custody, be discharged, or if
admitted to bail his bail is exonerated, and the arrest of judg-
ment operates as an acquittal of the charge upon which the
indictment was founded ; provided that such acquittal shall be
no bar to any other prosecution tor the offence of which he is
acquitted.

4 Bl. Com. 375; 1 Ch. C. L. 720; Burns' just “judgment.”

DCLII. On a Crown case reserved, a defendant’s counsel is
not allowed to answer objections apparent on the face of the
indictment and which are the proper subject of a writ of error.

1 ¢ & M. 655.
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TITLE IX.

OF THE JUDGMENT AND EXEKECUTION.
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657.

0S8,
659.
6G0.
661, 662.
663.
664.
665.
666.

667.
665.
669.
870,671,672,
. Judgment or death recorded.
. Same effect as if pronounced.
. And conviction in certain cases to be submitted to Governor.
. Governor may require opinion of Judges.
. Governor only can reprieve.

689.
690.
691.

692, 693.
694.

8}

1. The judgment.
». The execution.

CHAPTER I.
THI. JUDOGCMENT.

. Time for pronouncing judgment, to be appointed by the Court

Benefit of clergy is abolished.

. In felony, defendant must be present. In misdemcanor, judg-

ment may be pronounced in his ahsence.

When defendant is in custody, how brought before the Court
for judgment.

How brought before the (Court, when he is on bail.

Bench warrant to issue.

Form of bench warrant.

Service of the bench warrant.

Arraignment of defendant for judgment.

What cause may be shown against the judgment.

If no sufficient cause shown, judgment to be pronounced.

Court may summarily inquire into circumstances in aggravation
or mitigation of punishment.

Testimony, how given.

No other testimony or representations to be received.

Violation of last article, how punished.

Practice when defendant i< brought up for judgment,

Governor's warrant for execution.

. Prison regulations as to convicts under sentence of death.

. Hard labor with imprisonment.

. Punishment of accessories.

. Pillory abolished.

. Two judgments of imprisonment to be in succession.

. Direction of imprisonment on judgment to pay a fine.

. Judgment against several according tc several offenccs.

. Judgment may be for misdemeanor if facts in verdict for telony

show the less offence.

. Court cannot supply defects in special verdict.

Person under senteuce of death cannot be brought up for other
sentence.

Court may reduce judgment for penalty.

So on miscalculation of amount of fine.

Time and place of execution no part of scntence.

Judgment in case of nuisance.

Judgment roll.

DCLIIL. After a plea or verdict of guilty, or after a verdict
against the detendant on a plea of a former conviction or acquit-

ple9
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tal, it" the judgmen’ he not arrested, or a new trial granted, the
Court must pronouice judgment within a time to be appointed,
2 Hale, P. C. 401; 2 M. & 8. 71.

DCLIV. The time appointed must be at least tour days after
the verdict, if the Court remain in session so long, or if not until
some future day in the following term on which the Court shaull
be duly held.

DCLY. Benefit of elergy with reference to persons convicted
of felony is abolixhed.

DCLVI For the purpose of judgment, if the conviction be for
a lelony, the defendant must be personally present : if it be for
4 misdemennor, judgment may be pronounced in hix absence.

DCLVIL When the defendant ix in custody, the Court may
direct the officer in whose custody he i, to brine him before it
for judzinent : and the officer must do ~o accordingly ¢ it he be
in custody ol another Court he must he brought up on Habeas
Corpus.

DCLVIIL If the defendant be at large without bail or have
heen discharged on bail, and do not appear for judgment, when
his personal attendance is necessary, the Court, in addition to
the forieiture of the recognizance of bail may direct the issue of
a bench warrant for his arrest.

4 Bl. Com. 3755 1 Ch. C. L. 691.

DCLIX. The Clerk, on the application of the Prosecuting
Attorney. may accordingly, at any time after the order, whether
the Court be sitting or not, issue a bench warrant into any
county or counties of thix Province.

DCLX. The bench warrant must be substantially in the fol-
lowing form :

» District or county of [as the cuse may be.]
» In the name of our Sovereign Lady the (Jueen.

~ To any Sheriff, constable or policeman in this Province,
“ A. B. having been on the day of
[xean.] = 1s ., duly convicted in the Court [as the cuse may be |
* of the crime of [designating it generally.]

“ You are theretore commanded. forthwith to arrest the above
» named A. B., and bring him before that Court for judgment :
“ or if the Court have adjourned for the term, you are to deliver
* him into the custody of the Sheriff’ of the district or county of

“ {as the case may be, or in the cily of “to the keeper of Lhe
“ prison of the cily of 7] .

« City of [us the case may be] the day of .
“ 1850.

» By order of the Court.
« E. F. Clerk.”

DCLXI. The bench warrant may be served in any district or
county, in the same manner as a warrant of arrest : except when

served in another district or county it need not he indorsed
therein.

DCLXIL. Whether the bench warrant be served in the dis-
trict or county in which it was issued or in another, the officer
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must arrest the defendant and bring him before the Court or
commit him to the oflicer mentioned in the warrant according to
the command thereof.

DCLXII. When the defendant appears for judement he must
be informed by the Court or by the Clerk under its direction, of
the nature of the indictment, and of his plea and the verdict, if
any thercon: and must he asked whether he have any lecal
cause to show why judgment should not be pronounced agninat
him.

DCLXIV. He may show for cause against the judgment,

. That he is insane 5 and if) in the opinion of the Court, theve
be reaxonable ground for believing him to be insane, ihe ques-
tion of his insanity must be tried as provided in this Code.
If upon the trial oi' that question the Jury find that he s
sane, judgment must be pronounced: but i they find him
insane he must be committed to the Provincial Lunatic Asyvlum
until he becomes sane: and when notice s given of that thet,
as provided herein, he must be brought before the Court for
judgment :

2. That he has good cause 1o offer either in arrest of jude-
ment or for a new trial ; in which case the Court may in its dis-
cretion, order the judgment to Le deferred and procecd to decide
upon the motion in arrest of judgment or for a new trial.

DCLXYV. If no sufficient cause he alleged or appear to the
Court why judgment should not be pronounced, it must there-
upon be rendered. in his presence if for felony, but if for mixde-
meanor his presence 1s not necessary.

Hawk. P. C.b. 2, c. 48,8 17; 4 C. & P. 535; Com. Dig.
Indictment N.; 1 Ch. C. L. 695 ; 3 Burr. 1784.

DCLXVI. Attera plea or verdict of guilty in a case where a
discretion is conferred upon the Court as to the extent of the
punishment, the Court upon the suggestion of either party that
there are circumstances which may be properly taken into view
either in aggravation or mitigation of the punishment, may in its
discretion hear the same summarily at a specified time and upon
<uch notice to the adverse party as it may direct.

1 C. & P.aoaw.

DCLXVIL The circumstances must be presented by aflidavits
taken out of Court but subject to be rebutted by counter
affidavitx.

3 T. R. 428,

DCLXVIIL No affidavit or testimony or representation of any
kind. verbal or written, cayi he offered to or received by the
Court or a member thereof, in aggravation or mitigation of
punishment, except as provided in the two last articles.

Provided that affidavits in aggravation are not admissible on
a charge of felony, although the indictment has been removed
into the Court of Queen’s Bench.
9D. &R. 174,

DCLXIX. A violation of the last article is punishable as a
rmisdemeanor on the part of the person offering or receiving the
affidavit or representation ; and the person offering it may, in
addition, be punished by the Court for a contempt.
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DCLXX. Wheie a defendant is brought up for judgment after
cordiet. the defendant’s affidavits shall be 1'eqd first, then'those of
the prosecution, after which the defendant’s counsel is heard
and then the counsel for the prosecution (2 T. R. 683: 7 Ad. &
E. 593.)  This rule 1s reversed in each particular when the de-
fendant is brought up without verdict.

DCLXXI. The first rule applies where ~cveral defendants are
brought up after judgment by default and others after verdict.
‘ 2 M. & R. 406 ; 7 Ad. & EL 582, 593.

'DCLXXIL If no atiidavits are produced, the defendant™s coun-
¢! are first heard and then the counsel for the prosecution.
7 T. R.6x53; Corner’s P. 153.

DCLXXIIL Whenever any offender shall hercatter be con-
vieted before any Court of Criminal Judicature of any crime for
whiceh such offender shall be liable to the punishment of death,
it shall and may be lawiul ior such Court to dirvect the proper
officer, then being present in the Court, to require and ask, (where-
upon such officcr shall require and ask) whether xuch oflender
hath or knoweili anything to say why judgment of death should
not be recorded against such oftfender. and in cise such offender
shall not allege any matter or thing suflicient in law to arrest or
bar such judgment, the Court shall and may and is hereby
authorized to abstain from pronouncing judgment of death upon
such offender, and instead of pronouncing such judgment to order
the saime to be entered of record, and thereupon such proper
officer as aforesaid shall and miay and is herehy authorized to
enter judement of deail on record against such offender in the
nsual and accustomed form, and in such and the same manner
as is now used, and as if judgiment of death had actually been
pronounced in open Court against such offender by the Court.

DCLXXIV. A record of every such judgment so entered, as
atoresaid, shall have the like cffect to all intents and be followed
by all the xame consequences ax if such judgment had actually
been pronounced in open Court.

DCLXXYV. Whenever any offender shall hereafter bhe con-
victed before aiy Court of Criminal Judicature, of any offence
for which such offender shall be liable to and shall receive sen-
tence of death it shall be lawful for the said Court, and such
Court is hereby required to order and direct such execution to be
done on such offender not sooner than threc months after such
sentence rccorded and to order the defendant to remain in close
confinement until such sentcnee he exceuted or the defendant be
otherwise disposed of; and the said Court shall immediately
after such sentence order the proper officer to transmit forthwith
to the Governor the whole record of the proceedings certified by
him for the consideration of the Governor aforesaid.

DCLXXVI The Governor may thereupon require the opin-
ion of the Judges of the Superior Courts and of the Public Pro-
xecutor, or of any of them, upon the statement so furnished.

DCLXXVIIL _ No Judge, Court or officer, other than the Gov-
ernor, can reprieve or suspend the execution of a judgment of

death, except the Sheriff, in the cases provided in the next eight
articles.

DCLXXVIIIL No person so imprisoned shall be executed in
pursuance of such sentence until a warrant shall be issued by
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the Governor, under the Great Seal of this Province, directed to
the Sheriff’ of the district or county where the defendant ix ini-
prisoned, commanding the Sheriff to cause the sentence ot death
to be carried into execution in his district or county, which war-
rant the Sheriff' shall obey as therein directed.

DCLXXIX. Every person sentenced to death shall, after judg-
ment, be confined in some sate place within the prison, apart
from all other prisoners, and shall be {fed with hread and water
only, and with no other food or liquor, except in case of receiv-
ing the Sacrament, or in caxe of any sickness or wound, in which
caxe the surgeon of the prison may order other necessaries to be
administered ; and no person hut the gaoler and his servants,and
the chaplain and surgeon of the prison, shall have access to any
such conviet, without the permission in writing, of the Court or
Judge before whom such convict shall have been tried, or of the
Sherift’ or his Deputy.

DCLXXNX. WWhere any person shall be convieted of any offence
punizhable under this \et, for which impriconment may be
awarded, it shall be lawful for the Court to sentence the offen-
der to be imprisoned, or to be imprisoned and kept to hard labor
in the common voal, or house of correction, and also to direct
that the ottender shall be kept in ~olitary confinement for any
portion or portions of the term of such imprisonment or of such
imprisonment with hard labor, not exceeding one month at any
one iime, and not exeeding three months in any one vear, as to
the Conrt in itx discretion shall scem meet; provided that the
last article shall not apply to the punishment of imprisonment
in the Penitentiary.

DCLXXNXIL In the case of every felony, every principal in
the second degree, and every accessory before the fact, shall be
punizhable with death or otherwise, in the xime manner as the
principal in the first degree ix by this Act punishable ; and every
accessory after the fact to any felony punishable under thisx Act,
(except only a receiver of stolen property,) shall on conviction
be liable to be imprisoned for :iiny term not exceeding two years ;
and every person who shall aid, abet, counsel or procure the
commixsion of any misdemeanor punishable under this Act,
shall be liable to be indicted as a principal offender.

DCLXXXII. The punishment of the pillory is abolished.

DCLXXXIIL If the defendant have been convicted ol two or
more offences, before judgment on either, the judgment may be
that the imprisonment npon any one may commence at the
expiration of the imprisonment upon any other of the offences.

G. 4, ¢. 25, s. 10; 1 Leach. 536; 1 Ch. C. L. 715,

DCLXXXIV. A judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be sautisfied,
specifying the extent of the imprisonment 5 qnd when the often-
ders are jointly convicted the fine may be joint.

1 Ch. C, L. 718.

DCLXXXV. Where two or more are indicted for an offence,
including a lesser one of the same degree, and one or more are
convicted of the greater and others of the lesscr offence, judg-
ment may be severally given according to their different offences.

1 Mood. 520.

y169
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DCLXXXVL Ifageneral verdict of felony he rendered on an
indictment therefor, but the first, in the opinion of the Court, shew
4 misdemeanour only, the judgment shall be for the latter.

‘ Str. 1133; 1 R. & M. 397.

DCLXXXVIIL On special verdict the Court is strictly confined
to the facts expressly found and cannot supply any want by ar-
gument or implication from what is found.

Hawk. P. C. b. 2, c. 47, 5. 9.

DCLXXXVIIL No person under sentence of death shall be

brought up to receive another sentence.
‘ R. & R. 268.

DCLXXXIX. If the extent or amount of penalty is discretion-
ary with the Court, it shall not be excessive, (8 D. & R. 173; 5
B. & (. 395), and the Court may vary that extent and amount, at
any time and trom time to time during the term, assizes or ses-
sions in which the judgment therefor shall have been pronounced.

1 Ch. C. L. p. 722; Hawk. P. C. b. 2, ¢. 48, s. 20.

DCXC. It the amount of a fine has been miscalculated, the
Court, on motion, may alter the rule for judgment and entry roll
for so much (3 Smith, 366), but not after the judgment has been
formally recorded.

1 Ch. C. L. 722; Ch. Bunn, “Judgment.”

DCXCI. The time and place of execution of a felon are no
part of the sentence.
1 Leach, 67: 3 Bro. P. C. 517.

DCXCII. Upon conviction of a nuisance which is alleged to be
A continuing nuisance, judgment i to be given for its abatement.

8 T.R. 142; 7 T. R. 467.

DCXCIIL The judgment may be suspended if the Court be
satisfied that the nuisance is abated (13 East. 164) or money
given for its abatement, (Corner's P. 144.)

DCXCIV. When judgment upon a conviction is rendered, the
Clerk must enter the same upon the minutes, stating briefly the
offence for which the conviction has been had, and must imme-
diately annex together and file the following papers, which con-
stitute the judgment roll :

1. A copy of the minutes of a challenge interposed by the de-
fendant to the panel of the Grand Jury or to an individual Grand
Juror and the proceedings and decision thereon :

2. The indictment and a copy of the minutes of the plea or
demurrer :

3. A copy of the minutes of a challenge which may have been
interposed to the panel of the trial Jury or to an individua) Juror
and the proceedings and decision thereon,

4. A copy of the minutes of the trial :
5. A copy of the minutes of the judgment :

6. 'The bill of exceptions if there be one.
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CHAPTER II.

THE EXTCUTION.

$95. Authority for the execution of a judgiment, except death.

696. Commitment of the defendant.

697. Judgment of imprisonment, by whom and how executed.

698. Power of Sheriff to require assistance. Refusal to assist, how
punished.

699. Warrant of execution upon judgment of death. Time of execus
tion.

700. Presiding Judge to transmit warrant to Sheriff.

701. If good reason to suppese defendant insane, Jury to inquirc into
it, how and by whom ordered.

702. Duty of public prosecutor upou the inquisition.

703. Inquisition, how certified and filed.

704, 703. Proceedings upon the finding of the jury.

706. If good reason to suppose female defendant pregnant, jury te
inquire into it, how and by whom ordered. Procecdings upon
the inquisition.

707. Proceedings upoun the finding of the jury.

708. Proceedings when judgment of death, remaining in force, has not
been executcd.

709. Punishment of death, how inflicted.

710. Execution, where to take place.

711. Who to be present at the execution.

712. Certificate of the execution.

713. Certificate, how filed and published.

714. Commencement of imprisonment in Penitentiary.

715. No execution is lawful which varies from the judgment.

716. Execution to be done asrequired by the warrant.

717. If not dead after cut down, to be hung again.

718. Fines and penalties, how levied by Sheriff.

719. Writ of execution.

DCXCV. When a judgment except of death has been pro-
nounced, a certified copy of the entry thereof upon the minutes
must be forthwith furnished to the officer whose duty it is to exe-
cute the judgment, and no other warrant or authority is necessary
to justify or require its execution.

4 Bl. C. 403; 2 Hale, P. C. 410; 1 Ch. C. L. 750 et seq.

DCXCVI. If the judgment be imprisonment, or a fine and im-
prisonment until it be paid, the defendant must forthwith be
committed to the custody of the proper officer and by him de-
tained until the judgment be complied with, and the period of
such imprisonment shall be held to commence from the period ot
the passing of such sentence.

DCXCVIL When the judgment is imprisonment in a district
or county jail, or a fine and that the defendant be imprisoned
until it be paid, the judgment must be executed by the Sheriff of
the district or county. In all other cases when the sentence is
imprisonment, the said Sheriff must deliver the defendant to the
proper officer in execution of the judgment.

DCXCVIIL If the judgment be imprisonment cxcept in o dis-
trict or county jail, the Sheriff must deliver a copy of the entry
of the judgment upon the minutes of the Court together with the
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body of the defendant. to the keeper of the prison in which the
detendant is to be imprisoned.

DCXCIX. The Sheritf or his deputy while conveying the de-
fendant to the proper prison, in cxccution of a ,judgm(?nt of im-
prisonment, has the same authority to require the assistance of
any person in the Province in securing the defendant and in
retaking him if he escape, as if the Sheriff were in his own dis-
trict or county ; and every person who refuses or neglects to assist
the Sheriff when so required, is punishable as if the Sheriff were
in his own district or county.

DCC. When judgiment of death is rendered the presiding
Judge must sign and deliver to the Sheriff’ of the county a way-
rant, stating the conviction and judgnient, and appointing a day
on which the judgment ix to be executed, which must not be less
than three months from the time of the judgment.

DCCI. Hf; after judeinent of death, there be good reason to
<uppose that the defendant has become insane, the Sheriff of the
county, with the concurrence of" a Judge of the Court by which
the judegment was rendered, may summon from the list of’ Grand
Jurors, a Jury of twelve persons to inquire into the supposed
insanity. and mus! give immediate notice thereof to the Prose-
cuting Attorney of the district or county.

DCCII. The Prosecuting Attorney must attend the inquisition.
and may produce witnesses before the jury: for which purpose
he may issuc process in the same manner as for witnesses to
attend before 1 Grand Jury : and disobedience thereto may be
punished at the next Criminal Court in the district or county, in
the same manner as disobedience to process issued by that Court.

DCCII A certiticate of the inquisition must be signed by the
jurors and the Sheriff; and filed with the Clerk of the Court in
which the conviction was had.

DCCIV. If it be found by the inquisition that the defendani
s sane, the Sherift’ may execute the judgment ; but if it be found
that he is insane, the Sheriff must suspend the execution of the
judgment until he receive a warrant from the said Judge who
~hall have tried the question of insanity. directing the execution
of the judgment.

DCCV. It the inquisition find that the detendant is insane, the
Sheriff must immediately transmit it to the Governor, who may,
when the defendant becomes sane, issuc a warrant appointing a
day for the exccution of' the judgment.

DCCVE When there is good reason to suppose that a female,
against whom judgment of death is rendered, is pregnant, the
Sherift’ ol the county, with the concurrence of a Judge of the
Court by which the judgment was rendered, may summon a Jury
of six physicians of the county to inquire into the supposed
pregnancy. Immediate notice thereof must be given to the
Attorney of the section of the Province.  The provisions of arti-
cles and , apply to the proceedings upon the inquisition.

DCCVIL 1t it be found by the inquisition that the female is
hot pregnant the Sheriff must execute the judgment. If, however,
in the case of a female, it be found that she is pregnant, the
Sheriff’ must xuspend the execution of the judgment and trans-
mit the inquisition to the Governor.
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DCCVIIL. When the Governor is satisfied that the female 1s
no longer pregnant, he may issue hix warrant appointing a day
for the cxecution of the judgment.

DCCIX. If, for any reason. a judgment of death have not
been executed, and it remains in torce, any Superior Court, on
the application of the prosecuting Attorney of the district or
county where the conviction was had, must order the defendant to
be brought before it; or if he be at large. a warrant for his
apprehension may be issued by that Court, or by a Judge thercof.

DCCX. Upon the defendant being brought hefore the Court it
must inquire into the faets, and it' no legal reason exist against
the cxecution of the judgment. must make an order that the
Sherifl” of the proper district or county execute the judgment at
a specified time. The Sheriff must execute the judemeit
accordingly.

DCCXI. The punisliment of death must be inflicted by hang-
ing the defendant by the neck until he be dead.

DCCXIL A judgment of death must be executed within the
walls of the jail of the district or eounty in which the convie-
tion was had, or within a yard or enclosure adjoining the jail.

DCCXIIL The Sheriff or his Deputy of the county must be
present at the execution, and must require the presence of two
physicians and four reputable citizens, to be selected by him.—
He must alxo, at the request of the detendant, permit any minis-
ter ot’ the gospel whom the defendant may name, and any of his
relatives. to attend the execution : and also such peace ofticers as
the Sheriff or under-sheriff may deem proper. But no other
persons than those mentioned in this scction, can be present at
the execution ; nor can any person under age be allowed to wit-
ness the ~ame.

DCCXIV. The Sherift’ or his Deputy attending the exceu-
tion musxt prepare and ~ign with lis name of office a certificate
setting forth the time and place of the execution, and that the
judgment was executed upon the defendant, according to the
provisions hereinbefore contained : and must causc the certificate
to be signed by the public officers,and by at least three persons
not relatives of the defendant, who witnessed the execution.

DCCXYV. The Sherifl or his Deputy must cause the certifi-
cate to he filed in the office of the Clerk of the Peace for the
district or county where the exccution was had, and a copy
thereof to be published in the Gazette of Canada, and in one
newspaper if any printed in the district or county.

DCCXVI. The period of imprisonment in the Provincial
Penitentiary, in pursuance of any sentence passed under this
Act or under any other Act rclating to the punishment of offencex
by confinement and imprisonment in the Provincial Penitentiary,
shall be held to commence from the period of passing such sen-
tence whether the convict upon whom such sentence shall be
passed, shall be removed to the said Provincial Penitentiary forth-
with, or be detained in custody in any other prison or place of
confinement previously to such removal.

‘VIH(J



106

DCCXVII No execution is lawful which varies from the
judgment, unless such variation be warranted by some express

and lawful authority.
Ilawk. P. C. b. 2, ¢. 51, 8. 5 ; Fost. 269, 270.

DCCXVIIL In capital cases execution is to be done upon the
offender at the time and place specified in the warrant.

DCCXIX. If the offender after hanging be cut or taken down
before he is actually dead, he shall be again hanged until he be

dead.
2 Hale, P. C. 412; 4 Bl. Com. 405.

DCCXX. After judgment a warrant may issue to bring in the
party convicted if he is not in custody.

DCCXXI. Fines and penalties shall be levied by the Sheriff
by warrants of distress or execution as in civil cases,

DCCXXIIL A writ of restitution when allowed to a party shall
be granted by the Court and executed by the Sheriff as other
writs, but the granting of such writ is discretionary with the

Court.
5 Ad. & EIL 826; 3 M. & R. 826.
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TITLE X.
OF APPEALS AND REMOVALS.

1. Appeals, when allowed, and how taken.

I~

Dismissing an appeal for irregularity.

Argument of the appeal.

-

Judgment upon appeal.
Removal of Indictinent.

[y ]

CHAPTER L

APPEALS, WHEN ALLOWED, AND HOW TAKEN

723. Writs of error and of certiorari, abolished.
724. Appeal substituted, as provided in this chapter.
725-730. Proceedings in appeal.
731. Parties, how designated in appeal.
732, In what cases appeal may be taken by defendant.
733. In what cases by the Queen.
734, 735. In what cases by either party.
736. Must be taken within one year after judgment.
737, 738. Appeal, how taken. ,
739. Appeal by the Queen, not to stay or affect the judgment until
reversed.
740. Stay of proceedings on appeal from judgment of conviction.
741. Stay, upon appeal to Superior Court from judgment of lower
Court affirming judgment of conviction.
742. Certificate of stay not to be granted but on notice to prosecutor
or his Attorney.
743, 744. Effect of the stay.
745. Transmitting the papers to the appellate Court.

DCCXXITI. Writs of error and of certiorari in criminal ac-
tions as they have heretofore existed, are abolished ; and hereaf-
ter the only mode of falsiiying or reviewing a judgment or order
in a criminal action, is that prescribed by this chapter.

DCCXXIV. The party aggrieved whether the Queen or the
defendant, may appeal trom such a judgment or order in the
cases prescribed in this chapter.

1 East. 303; 49 R. 161; 2 T. R. 89; 4 Burr 2456 ; 1 M. &. 8. 74s.

DCCXXYV. The appeal may be taken for matter not apparent
upon the face of the record, and for mattcr apparent upon the
face thereof. /

DCCXXVIL Matter not apparent is the want of authority in
the Court, person or persons by whom the judgment or order

was pronounced.
1 Hale, P. C. 661; 4 BlL. C. 391; 1 Ch. C. L. 644, 6, 7.
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DCCNNVIL Matter apparent is all such as is sufficient to ar-
vext or bar a_judgment (1 Ch. C. L. 752), and also any material
defeet in the judament itsclf (1 Ld. Kenyon, 45, 267; 1 Ch. C.
L. 752), ax sentence to punishment not warranted by law (R. &

R. 'lf)!i.)

DCCXXVIIL An appeal upon a judgment in fact can be as-
~igned for error which contradicts the record.
2 1. & Ad. 362; 4 C. & P. 415,

DCCXXIX. On an appeal, the indictment and other proceed-
ings thereon must be removed into the Court of Appeal.
1 Ch. C. L. 749.

DCCXXX. A judement of an inferior Couri can only be
reversed in appeal.

DCCXXNXL The party appealing is known as the appellant
and the adverse party as the respondent. But the title of the
aclion is not changed in consequence of the appeal.

DCCXXXIL. An appeal to the Court of Appeal may be taken
hy the defendant trom o judgment on a conviction : and upon the
appeal uny actual decision of the Court or judgment appealed
from in an intermediate order or proceeding forming part of the
judement roll, may he reviewed.

DCCXXXIIL An appeal to the said Court of Appeal may be

taken by the Sovereign in the following cases, and no other:

1. Upon « judgment for the defendant, on o demurrer to the
mdictiment :

2. U'pon an order of the Court, arresting the judgment.

DCCXXXIV. The defendant or his heir, executor or admin-
istrator only can sue out an appeal.

Hawk. P. C. b. 2, ¢. 50, s. 11 ; 4 Bl. Com. 392; 1 Ch. C. L. 747.

DCCXXXYV. Unless some real error be assigned, error in law
shall not be admitted, though error in fact may be admitted.

4 Burr. 2551,

DCCXXXVL An appeal must be tuken within one month
adter the judgment was rendered.

DCCXXXVIL An appeal must be taken by the service of
notice in writing, on the Clerk with whom the judgment roll i~
filed. stating that the appellant appeals from the judgment.

DCCXXXVIIL If' the appeal be taken by the defendant, a
similar notice must he served on the prosecuting attorney of the
county or district in which the original judgment was rendered.

DCCXXXIX. Ifit be taken by the Sovereign a similar notice
must be served on the defendant if he he a resident of or impri-
soned in the city or county or district: or if not, on the counsel
if any, who appeared for Lim on the trial, if he reside or transact
his business in the county or district. If the service cannot after
due diligence be made, the Appellate Court upon proof thereof
may make an order for the publication of the notice, in such
newspaper and for such time as it deeins proper.
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. D(.JCXL. At the expiration of the time appointed for the puls-
lication, on filing an affidavit of the publication, the appeal he-
comes perfected.

DQCXLI. An appeal taken by the Sovercign in no case stays
or affects the operation of a judgment in favor of the defendant
antil the judgment is reversed.

- DCCXLIL An appeal to the said Court of Appeal from a
Judgment of conviction, stays the execution of the judgment upon
tyling with the notice of appeal a certificate of the presiding
Judge of the Court in which the conviction was had, or of i Judge
of one of the Superior Courts that in his opinion there is a pro-
bable cause for the appeal. but not otherwise.

DCCXLIIL An appeal to the Court of Appeal from a judg-
ment of any Court ot Criminal Jurisdiction or any Judge thercof
aflirming a judgment of conviction, stays ihe exceution of the
judgment appealed from upon filing, with the notice of appeal.
n certificate of a Judge of the Court of Appeal or of the Superior
Court, that in his opinion there is probable canse for the appeal,
but not otherwise.

DCCXLIV. The certificate mentioned in the last two articles
cannot, however, be granted upon an appeal on a conviction of
felony until such notice as the Judge may prescribe has been
given to the prosecuting attorney of the section where the con-
viction was had, of the application for the certificate. But the
Judge may stay the execution of the judgment in the meantime.

DCCXLYV. If the certificate provided in articles 743 and 744
be given, the Sheriff must, it' the defendant be in his custody,
upon being served with a copy of the order, keep the defendant
in his custody without executing the judgment, and detain him
to abide the judgment upon the appeal.

DCCXLVI. If before the granting of the certificate the exccu-
tion of the judgment have commenced, the further execution
thereof is suspended, and the defendant must he restored by the
officer in whose custody he is, to his original custody.

DCCXLVIIL. Upon the appeal being taken, the Clerk with
whom the notice of appeal ix filed, must, within ten days there-
after, without charge, transmit a copy of the notice of appeal
and of the judgment roll to the Clerk of the Coart of Appeal.

CHAPTER IL

DISMISSING AN APPEAL FOR IRREGULARITY

748. For what irregularity, and how, dismissd,
749. Dismissal for want of return.

DCCXLVIIL If the appeal be irregular in a substantial par-
ticular, but not otherwise, the Court may, on any day in tern,
on motion of the respondent, upon five days notice, with copies
of the papers on which the motion is founded, order it to he

Jdismissed.
y 169
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HCCXLIN. The Court may also upon like motion, dismiss the
appeal, if the return be not made as hereinbefore provided,
wnless for vood cause the rime for that purpose be enlarged.

CHAPTER IIL

ARGUMENT OF THE APPEAL.

750. Appeal to Suprame Court, how and where brought to argument.

751. Appeal to Court of Appeal, how brought to argument.

752. Notice of argument to counsel for defendant.

7.5 Papers, by whom furnished, and effect of otnission.

754. Judgent of affirmance may be without argumecnt if appellant fail
to appear. Reversal only upon argument, though respondent fail
to appear-

755. Number of counsel to be heard. Defendant’s counsel to close the

argument.
736. Defendant need not be present.

DCCL. An appeal to the said Court of Appeal may be
hronght to argument by either party on four day~ notice. on any
day in term held by the said Court.

DCCLI. If a counsel within four days after the appeal have
given notice to the prosecuting Attorney that he appearsfor the
Jdetendant, notice of argument must be ~erved on him instead of
the defendant, otherwise notice must be served as the Court may
direct. )

DCCLIL. \When the appeal is called for argument, the appel-
ant must {urnish the Court with copies of the notice of appeal
and judgment roll. If he fail to do so the appeal must be dis-
missed, unless the Court otherwise direct.

DCCLIL Judgment of affirmance may be given without
argument if the appellant fail to appear. But judgment of
reversal can only be given upon argument though the respon-
dent fail to appear.

DCCLIV. Upon the argument of appeal, if the offence he pun-
ishable with death, two counsel on each side must be heard, if
they require it, except in reply, when only one shall be heard.—
In any other case the Court may in its discretion, restrict the
argument to one counsel on each side. The counsel for the
defendant is entitled to the closing argument.

DCCLV. The defendant need not personally appear, in the
appellate Court. )
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CHAPTER 1V.

JUDGIIENT UPON APPEAL.

756, Court to give judgment, without regard to technical errors, defects
or exceptions, not atfecting substantial rights.
- May reversc. affirm or modify the judgment, and order a new trial-
3. New trial, where to be had.
Defendant to be discharged on reversal of judgment against him,
where new trial is not ordered.
760. Judgment to be exccuted on affirmance against the defendant.
761, Judgment of appellate Court, how entered and remitted.
762. Papers returned not to be remittced.
763. Jurisdiction of Appellate Court ceases after judgment renitted.
763-a. Effect of reversal.
6. Defendant upon reversal to re-enter on lands granted.
¢. Reversal from technical error, no reliet to defendant.
d. Reversal of judgment against principal, relicves aceessory.

-y ] =)
In T S
o =1

©

DCCLVI. After hearing the appeal the Court must give judg-
ient, without regard to technical errors or defects, or to excep-
tions which do not aflect the substantial riglits of the parties.

DCCLVIL. The Appellaie Court may reverse, aflirm, or modity
the judgment appealed from, and may, if necessary or proper,
order a new trial.

DCCLVIIL. When a new trial is ordered, it may be directed to
he had, in the Court of' such District or County having eriminal
jurisdiction therein.

DCLIX. If a judgment against the Defendant be reversed
without ordering a new trial, the Appellate Court must direct, it
he be in custody, that he be discharged therefrom, or if he be
admitted to bail. that his bail be exonerated, or if money he de-
posited instead of hail, that it be refunded to the defendant.

DCCLX. Ona judgment of aflirmance against the defendant,
the original judgment must be carried into ¢xecution, as the Ap-
pellate Court may direct.

DCCLXI. When the judgment of the Appellate Court is given,
it must be entered in the judgment book, and a certified copy of
the entry forthwith remitted to the clerk with whom the original
judgment is fyled, or if another trial be ordered in another dis-
trict or county, to the clerk of that district or county, unless the
judgment be rendered in the absence of the adverse party, in
which case, the Court may direct it to be retained, not cxceeding
ten days.

DCCLXII. The papers returned to the Appellate Court. must
there remain of record, and are not to be remitted to the Court

helow.

DCCLXIIL After the certificate of the judgment has been
remitted, the Appellate Court hax no further jurisdiction of the
appeal, or of the proceedings thereon ; and all orders which may
be necessary to carry the judgment into pﬂ'ect, must be made by
the Court to which the certificate is remitted.
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DCCLXIII-«. The effect of a reversal of a conviction shal}
render such judgment and all former proceedings null and void,
and the defendant if' living, and if dead his heir or personal
representative respectively, shall be restored to all things which
such defendant may have lost by such judgment and proceedings,
and shall stand in every respect as if he had never been charged
with the offence in respect of which such judgment was rendered ;

but if the execution only be erroncous, that only shall be reversed.
Hawk. P. C. b. 2, ¢. 50,5.19; 4 Bl. Com. 393; 1 Ch. C. L. 756.

b. If the defendant had any lands at the time of his attainder,
and the same have been granted away by the Crown, he may
re-cnter upon them in the same manner as if he had been dis-

seized.
Ib.

¢. Provided that if the reversal be by reason of some technical
error in the judgment or subsequent process, the defendant shall
be liable to a new trial for the offence in respect of which the
judgment is reversed.
Ib.

d. By the reversal of the judgment against the prinocipal, that
against the accessory before the fact indicted, together with the
principal for any oftence, becomes ipso ficto null and void, and
all the like consequences follow as regards the accessory as fol-
low in the case of the principal.

1 Roll. Abr. 777; Hawk. ib. s. 4; Ch. C. L. 75¢.
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CHIAPTER V.

REMOVAL OF INDICTMENT.

763—a. Who entitled to order of removal.
b. Statutes taking away certiorari, bind all parties.
¢. To grant such order, difficulties must be pointed out.
d. If fair trial be doubted, &c. removal to Superior Court.
. Removal may be before or after indictment.
. When deftndant may rcmove indictment.
. Not after acquittal, though surreptitiously obtained.
. Procedcnido, when awarded.
i. For what cause removal after judgment,
J- The effect of the order of removal.
k, l. Receipt of order, stay of proceedings.

~

>~ 72

m. Recognizance required for removal.
n. Order granted on application of one of several.
0. No removal for indictment for disorderly houses.
p- Depositions not removable.
¢. Scveral concurring in application,
r. If order be unduly obtained.
s. When habeas corpus may issuc.
¢t. When application to be made.
u. Issue of writ not of course.
. Service how made.
w. Reasonable time for scrvice.
x. Contents of return,
y, =. What sufficient rcturn.
aa. Facts in return to be taken as true.
bb. Return may be confessed and avoided.
cc. Return amendable.
dd. How Counsel to bv heard.
ee. Remanding of defendant.
J- Irregular arrest will not discharge if good ground exist.
gg- Commitment for contempt in execution.
fth. When no warrant of commitment, bail to be taken.
if. Rules applicable to bail generally, to apply in this case.

DCCLXIII-«. All partics aggrieved are entitled to an order
of removal, unless otherwise herein provided, on application
shewing special cause, either for the prosecution or the defence.

As to the prosecutor,

1 East. 303: 1 T. R. 161; 2 T. R.59; 4 Buri. 2456 ;
Hawk. P. (. h. 2, ¢. 27, s. 27,

As to a defendant,
4 M &S, 744,

h. Statutes which take away the Writ of Certiorari or order
of removal shall be deemed to bind all parties, prosecutor and
defendant, whether such party be the Crown or an individual.
unless the contrary intention appear.

15 East. 341; 4 Ad. & EL 198 Corners, P, 51.

c. Toinduce the Court to grant such order on the_ ground that
legal difficulties are likely to occur, they must be pointed out.
5 Dowl. P. C. 415 ; + Ad. & El 539; 8 Dowl. P, C. 13x.

d. Circumstances which render it probable that the detendant
will not have a fair and impartial trial in the Court below, or
y 169
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that specifie legal ditliculties are likely to arise upon the tr.ial, or
that questions of fact will arise requiring proof by the (?‘\'lden'ce
ol scientific persons, are ln-op\ur {o be submitted to the Superior
N . . et e ‘\'l.it.
Conrton JPI)l“- i”\l\(')-nltl(.)l‘\tll;i}.? ;5 Ad & EL 5295 8 Dowl. P.C.128;
1 Jur. 413, 656,202 211 & W, 203 1 Ch. 175,n.; 3
D. & R.301:1 W. 1L & I. 35; 4 Dowl. P. C. 607.

. The removal into the Superior Court nay be ordered as

well before as after indictment. found.
10 G. 3;1 G 4, ¢ 4, s 45 Corners, Pl 52,

/- The prosecutor may remove an .iudivtme‘nt';z,t any time be-
tore trial 2 Dowl. P. C. 529), hut aiter con\"1ct10nr1‘1 sl)nall rzot be
cemoved, exeept for special cause (28t 1227 6 TR 1155 13
Fost, 41152 Burr. 719.)

o, Adier acquittal on an indietment in the lower Cou_rt, tl_mugh
the verdict has been surreptitionsly obtained by a violation of
the practice of the Court, no order shall 1)9 allowed I(n: the pur-
hose of setting aside the verdict and granting L new trial. -

1 Dowl. P. C. 578 : Corners, P. 53,

h. If the indictnient be removed after conviction, in order to
move in arrest of judgment, the Court shall award a proced-ndo

without hearing the objections.
6T. R. 145.

i. No rceeord shall be removed after judeiment except in order
to carry the judgment into exceution (7 T. R. 575 : 1 Bar. &Cr.
1425 Corners, P. 53), and except as to defendants who of right
<hall have such order.  Provided that any Court on the applica-
fion of the public prosecutor, may after sentence of death en-
tered and recorded at the Asxizes. order the removal into the Su-
perior Court of the Judgment Roll, and also order that the
defendant so convicted be brought up (2 Ad. & Ell 266.)

j. The effect of the order ix to vemove all the proceedings in
the Court below up to the time of veceiving the order (1 East.
20%; Hawlk. P. C. h. 2, e. 27, . 73), even though the indictment
has been discontinued in the Court below (ib. ~. 74) ; but to be
effectual the order must be delivered hetfore the time for its return

has expired (Hawk. P. C. b. 2, ¢. 27, <. 59).

k. On receiving the order all proceedings, whether completed.
commenced or continuing shall be absolutely staved, althouzh
the order may have been awarded against the Taw.

Camp. 120,

/. An order of removal having been lodged in the Court where
the indictiment was found, before trial, all former proceedings in
that C‘ourt arc superseded, and the proceedings must hegin anew
in the Court to which the removal is ordered.

Corners, P. 127.

m. No order tor removal shall in any case be granted unless
the party applying therefor, the Public Prosecutor excepted, pre-
viously enter into recognizance with sureties to the amount of
£20 to appear at the return of the order and proceed thereon to
final judgment in the Court into which the indictment shall be
removed.

n. The order may be grinted on the application of one of
several defendants (Corners, P. 33: 4 Ad. & Ell. 513) and shall
avail to all (Corners, P. 54.)
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‘ c. _N(: such order shall be allowed for indictments found for
«eeping disorderly housces.

p- Depositions taken before a magistrate for an offence shall
not be removed from an inferior Court when the recognizances
have been dixcharged in that Court. )

6 Jur. 149.

7. Where =cveral defendants concur in the apylication for an
order of’ removal, each must enter into a separide reeognizance.

~ o E an order s unduly attained, or it bas issued illezally or
improvidently, or the defendant has nezleeted to pertorin the con-
ditions ol hix recognizance, or that bad or insuflicient sureties
have been put in, or that the recovnizance has heen undily
cntered into, or jor other such just cause. the Superior Court or u
Juduwe thereof in vacation will, at diseretion, award an order of
procedendo or require the defendant to put in better hail, or quinsh
the allowance and return ot the order.
Corners, P. oS,

s. The writ of habeas corpus may issue in term or in vaco-
rion in the manner and under the provisions of the Liws as the
same are i toree in either section of the Province, and under
such rules, order and practice therefor as are recocnized in cach
such section.

t. The application for n writ of habeas corpus, whether made
to the Court in term or to a Judge in vacation, must be upon affi-
davit shewing suthcient ground for the interference of such

Court or Judge.
5 B & Ad. 420.

u. The issue of such writ i~ not of course, but must be sup-
ported by affidavit upon which the Court or Judge will exercixe
a discretion to award the same. (2 Ch. R.207: 85 B. & Ad
150 N. C.; Ch. Burns. Hab. Corp.) No suach writ shall issue
for an alien enemy. (2 W. BL 1324 2 Burr. 765.)

r. The writ must be scrved by actual delivery to the party 1o
whom it is directed, or by leaving it at the place of restraint or
confinement of the party confined, with the servant or agent of
the person so confining or restraining him (56 (i 3, ¢. 100, ~.
2 & 6: Corners, P. 114);if’ it be directed to more than one, copies
shall be first served on all but the principal, shewing the original
writ to cach, and the original <hall thereafter he delivered 1o

~uch principal (Corners, I'. 114).

w. A\ reaxonable time for the return must be allowed in all

Canes,
9 Dowl. P. C. 115,

7. The return must contain « copy of the prisoner’s detainer,
and, if the body be not brought, the reasons stated distinctly and
unequivocally why it is not and cannot be oheyed, or that the
party was not at any time before or at the time of the service of
the writ or afterwards and is not in the custody, power or con-
trol of the person making the return.

5 T. R. 89; 2 W. Bl. 1204 ; Corncrs, P. 115.

y. It is a suflicient return to such writ that the party is in
custody under the sentence of a Court of competent Jurisdiction,
to inquire of the offence and pass such a sentence, without setting
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(orth the particular circumstances necessary to warrant such o

sentencee.
1 East, 303.

-

substance of’ the facts be stated.
Corners, p. 1155 2 Roll. R. 157 9 Add. & Ell. 789

=, Such returns de not require minute correctness provided the

au. The facts stated in the return shall be taken to be true

until they are impceached,
Corners, 116.

bb. The return may be confessed and avoided by {yling a sug-
gestion ol matters not contradictory of the return (Coruers, P.
114) or its truth may be impeached on a motion for an at-
tachment.

ce. The return is amendable by leave of’ the Court or Judge
after it has been filed, or a new one may on leave he substituted.

dd. On o motion to discharge defendant brought up on habeas
corpus, the prisoner or his counsel is first heard, then the prosecu-
ting counsel, and the counsel for the prisoncr in reply.

9 Add. & Ell 213.

er. The defendant may be remanded iromn time to time to the

same custody : or he may during a rcasonable time be bailed de ¢

1n diem until it be determined in what manner to deal with him.
Bac. Abr. Hab. Corp. B. 13; 5 Mod. 19.

- Anirregular arrest or defective or informal warrant will
not discharge the deftendant, ii' the Court or Judge, from the
depositions returned, see that an offence has been committed and
a reasonable ground of" charge cxists against him, but he shall
be remanded or bound over by recognizance to answer the charge.

S East, 157; Cald. 295; 1 B. & C. 258; Ch. C. L. 132;
9 B. & C. 446; 5 Mod. 19 ; Vaugh. 137

go. A commitment by a Court of Record or by one of the
Houses of Parliament for a contempt, is a commitment in execu-
tion, and need not specity the particulars of the offence.

3 Wils. 199; 11 Ad. & El. 272.

hh. Where there is no warrant of commitment shewing the
crime charged, the defendant is entitled to be bailed by the Court
or Judge before whom lie is brought.

2 Wils. 158 ; 1 Ld. Raym, 65; 1 Salk. 347.

¢.. The rules relating to the number, sufficiency, and amount
of bail, shall apply to bail upon habeas corpus.
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CHAPTER VL

TIME OF PROCEEDING BY PROSECUTOR.

J7- When prosecutor may bring indictment to trial.
ll. Notice of trial, how given.

mn. Contents of notice.

nn. Proceeding in default of prosccutor to proceed.
0o. Service of notice,

pp. Want of notice.

4q- lusufficient notice,
rr. A defendant may compel proceeding to trial.
ss. No trial for felony without presence of defendant.
. Jury sworr on cross indictmiment.

uu. Staving procredings in matter of nuisance.

»r. When recognizances may be discharged.

ww. When indictments shall be submitted.

rr. When defendant may be discharged.

Jj- The public prosccutor miy bring any indictment to trial
at what time he thinks proper, subject to the discretion of the
Court on application of the defendant for delay, and subject to
the provisions of this Code in respect thereof.

kk. Notice of trial. whenever necessary, according to the
practice of the Court, or the provisions hereof. must in all cases
be given by cither party to the other, but at no longer interval
than five days, and if the case remain untried for want of jurors,
absence of witnhesses, or other cause, the notice must be renewed.

ll. The notice of trial must specity the nature of the viience,
and is to be signed by the party or his attorney.

mm. If default be made by the prosecutor to proceed on the
day appointed. the prosecution shall be discharged; if the defen-
dant fail to appear, the prosecution, if for misdemeanor, but not
otherwise, shall proceed as if he had appeared.

nn. The service of the notice shall be made personally on the
party : if he cannot be found. on affidavit shewing the fact, the
Court shall order what service shall be sufficient, and proceed-
ings shall he had accordingly.

oo. Want of notice ix waived by the appearance of toe party.
1. C. & P. A60.

pp- An insufficient notice is not waived by appearance of the
party, or statements by himself or his Counsel of snch insuf-
ficiency, or that his witnesses are unable to attend.

8 C. & P. 109.

qq- A defendant under recognizance to answer for an offence
at the next sessions, assizes, or term of a criminal court, or to
an indictment found at a previous term, assizes or sessions may,
on giving due notice to the prosecutor, compel him to proceed
to trial at the next term, assizes, or sessions.
1 Leach, 111, 8 C, & P. 576; 9 C. & P. 254,
7169
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7. The Court will not in any case of felony appoint a time
for trial unless the detendant be brought to the bf_u',v and be per-
sonally present in Court, when an order is made for'the purpose.,

Str. 826.

ss. When there are cross indictments for assaults, the jury

may be sworn in both at the same time.
- 8 C. & P. 250.

tt. The Court will not stay proceedings on an indictment
for a public nuisance, on the ground that the original private
grosecutor abandoned the prosecution, which was then continued

y another.
3 B. & A. D., 757.

uu. It is discretionary with the Court to discharge recog-
nizances of parties bound to prosecute, without indictment pre-
ferred, on the ground of defect of evidence or other sufficient

cause.
6 C. &P, 342.

rv. An indictment shall be submitted to the Grand Jury against
a defendant in the term in which he may be committed, if so
committed in the first ten days of that term or at any time
in the vacation preceding such term, and if not so submitted
the defendant shall be discharged on his own recognizance.

wiwe. The defendant may be discharged on his own recogniz-
ance if no proceedings are had against him in the term succeeding
that in which the indictment is found ; and he shall be discharged
absolutely if no such proceedings are had during two terms after
indictment found.
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TITLE XIL
OF MISCELLANEOUS PROCEEDINCS.

Bail.

Compelling the attendance of witnesses.

Examination of witnesses, conditionally.

Examination of witnesses, on commission.

Inquiry into the insanity of the defendant before trial, or
after conviction.

Compromising certain public oftences by leave of the
Court.

. Dismissal of the action, before or after the indictment, for

want of prosecution, or otherwise.

Remitting the punishment, in certain cases.

. Proceeding~ against corporatigns.
Entitling affidavits.

Errors and mistakes, in pleadings and proceedings.
Dixposal of property, stolen or embezzled.
Reprieves, commutations and pardons.

Ll
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CHAPTER L

BAIL.

———eens

In what cases the detendant may be admitted to bail.
Bail, upon being held to answer, before indictment.

Bail, upon an indictment, before conviction.

Bail, upon an appeal.

Surrender of the defendaat.

Forfeiture of the undertaking of bail.

Re-commitment of the defendant, after having given bail.

ARTICLE 1.

IN WHAT CASEs THE DEFENDANT MAY BE ADMITTED TO

764.
765.
766.
767.
768.
769.
770.

BAIL.

et e—

Admission to bail, defined.

Taking bail, defined.

Offences not bailable.

In what cases defendant may be admitted to bail, before conviction
Nature of bail before conviction,

Nature of bail after conviction and upon appeal.

Bail may be put in before arrest.

DCCLXIV. Admission to bail is the order of a competent
Court or magistrate, that the defendant be discharged from actual
-custody upon bail. -
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DCCLXYV. The taking of bail consists in the acceptance, by
a competent Court or magistrate, of the recognizance of sufficient
bail for the appearance of the defendant, according to the terms
thereof, or that the bail will pay a specified sum.

DCCLXVI The defendant cannot be admitted to bail, where
sufficiently charged.

1. With Treason.
2. With murder,

3. With the infliction of a personal injury upon another. likely
to produce death, and under such circumstances, as that, if
death ensue, the offence would be murder.

DCCLXVIL If the charge be for any other offence, he may be
admitted to bail, betore conviction, as follows:

1. *As o matter of right. in cases of misdemeanor :

A}

2. As o matter of discretion, in all other cases,

DCCLXVIII. After the conviction of an oftence not punish-
able with death, a defendaut who has appealed. and when there
is a stay of proceedings. but not otherwise, may be admitted to
bail:

1. As a matter of right, when the appeal i~ from a judgment
imposing a fine only:

9. As a matter of discretion. in all other cases.

DCCLXIX. Betore conviction, a defendant may be admitted
to bail,

1. For his appearance before the magistrate, on the examina-
tion of the charge, or before being held to answer.

2. To appear at the Court, having jurixdiction of the offence,
upon the defendant being held to answer after examination ;
1 Burr, 460

3. After indictment, either upon the bench warrant issued for
his arrest, or upon an order of the Court committing him, or en-
larging the amount of bail, or upon his being surrendered by his
bail,—to answer the indictment in the Court in which it is found,
or to which it may be sent or removed for trial.

DCCLXX. Afier conviction and upon an appeal, the defen-
dant mayv be admitted to bail as follows:

1. If the appeal be from a judgment imposing a fine only, on
the recognizance of bail, that he will pay the same, or such part
of it as the appellate Court may direct, if the judgment be affirm-
ed or modified or the appeal be dismissed:

2. If judgment of imprisonment have been given, that he will
surrender himself in execution of the judgment, upon its being
affirmed or modified, or upon the appeal being dismissed.

DCCLXXI. Bail may be put in before the party indicted is
taken, in order to protect him from any process or warrant is-
suiug at the instance of the prosecutor.

Corners, P. 125.
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ARTICLE 1I.

BAIL, UPON BEING HELD TO ANSWER, BEFORE INDICTMENT.

»

772, 773. By what courts or magistrates defendant may be admitted to bail
74. At what time defendant may be admitted to bail by a magistrate.

. Order on habeas corpus

. In cities, if offence be be felony, application for admission to bail
must be on notice.

. Form of order, if made by the court.

Form of order if made by a magistrate.

If application be denied by a magistrate, no subscquent applica-

tion can be made to another magistrate.

780. Violation of last article a misdemeanor. Admission to bail in
such case, how revoked or vacated.

. On denial of application, by a magistrate, defendant may appeal
to court.
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. Manner of taking appcal.
. Decision of court on appeal, final.
. Bail, by whom taken.
How put in; and form of the undertaking
4. Qualification of bl
Jail, how to justify.
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. Bail may be cxamined as to sufficiency.

Other testimony may be received as to their suthiciency.

. Decision as to their sufficicucy; and filing affidavits of justifica-
tion and undertaking.
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. On allowance of bail, and cxecution of recognizance, defendant
to be discharged. Form of discharge.

793, It bail disallowed, defendant to be detained until other bail he

put in and justify.

—

DCCLXXIL When the defendant has been held to answer,
ihe admixsion to bail may be by the magistrate by whomn he ix
<0 held, as followx:

1. By any magistrate when the oftfence charged is o mis-
demeanor. or a felony punishable with imprisonment.

2. By a Judge of the Superior Courts. of criminal jurixdiction
or district or circuit Judge in all cases where bail may be taken,
before conviction.

DCCLXXIII. When, by reason of the degree of the oflenece,
the committing magistrate has not authority to admit to bail, the
defendant mayv be admitted to bail by one of the Judges in the
last sub-article mentioned or by the Court having jurisdiction
over the offence or to which, after indictment, it may be sent or
removed for trial.

DCCLXXIV. The detendant may be admitted to bail by a
Judge or magistrate, as provided in the last two articles, upon
heing held to answer, or at any time before the return of the
depositions and statement to the Court. 'Atlor Fhat time he can
be admitted to bail, only by the Court in which the oﬂer}ce is
triable, if it be sitting, or if not, by one of the Judges mentioned
in the second sub-division of article 772.

DCCLXXYV. Upon any application to a Court of Superior
Criminal Jurisdiction, for that part of the Province within which
44169
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such person stands committed, or to any Judge -thereo.f the same
order touching the Prisoner being bailed or continued in custody,
shall be made as if the party were brought up upon a Habeas

Corpus.

DCCLXXV]. In the several cities of this I’rm:inge, if thp
offence charged be felony. the application for admission to bail
must be upon notice of at least two dayx, to the prosecuting at-
torneyv of the district or county ; and the committing magistrate
upon.the like notice. in writing, requiring him to do S0, must
transmit the depositions and statement, or a copy thereof, to the
court or magistrate to whom the application for bail is to be

made.

DCCLXXVIL If the application be to the court, an order
must be made, granting or denying it, and if it be granted,
stating the sum in which bail may be taken. |

DCCLXXVIIL If the application be to a magistrate, he must
certify inwriting, his decision granting or denying the same ; and
it he crant the application. must state in the certificate the sumn
in which bail may be taken : which certificate he must cause to
be forthwith filed with the clerk of the court to which the depo-
sitions and statement are required to be sent.

DCCLXXIX. If an application for admission to bail, made
to a magistrate, be denied, no subsequent application therefor
can be made to another magistrates

DCCLXXX. A violation of the Iast article is punishable
as a micdemeanor, nnd the adimission of the defesdant to bail
contrary thereto, may be revoked by the magistrate who made
it, or vacated by the court to which the depositions and state-
ment arc or inust he sent, or to which, after indictment, the action
must he sent for trial,

DCCLXXNXL It the applicaiion, when made o a magistrate,
be denicd, the defendani may appeal from his decision to the
court to which the depositions and statenients are sent in which
the caxe is triable or to the court to which after indictinent it
must be sent for trial.

DCCULXXXIL The appeal is by a notice in writing to the pub-
lic proxecutor that the defendant appeals trom the decision, and
that Le will apply to the Judge or Court to he admitted to bail,
at o time to be specified, not less than two days {rom the service
of the notice.,

C'h. Burns' Just. ¢ Bail.”

DCCLXXXIIL The deeision of the Judee or Court eranting or
denying bail, either upon o original application or upon an ap-
peal, is final.

DCCLXXXIV, If the defendant he adiitted to bail by a ma-
gistrate, the bail mnst be taken by the magistrate granting the
order or by any other magistrate in the same distriet, county. city
or village. It by the Court it may be taken either by the Court
or by any magistrate whom the Court may designate in the
distriet or county in which the defendant is committed.

DCCLXXXY. Bail is put in by a written undertakine or re-
cogmzance, executed by two sufficient sureties (svith or without
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the defendant in the discretion of the Coourt or magistrate) and

acknowledged before the Court or magistrate in substantially

the following form : .
2 Hale, P. C.;126 Burns’ Just. ¢ Bail.”

““ An order having been madeon the day of
“18 ,by A.B., « Justice of the Peace of the of (or
“ as the case may be,) that C. D. he held to answer upon a charge

“ of, (stating briefly the nature of the offence,) upon which he has
“ been duly admitted to bail in the sum of

“ We, L. F.,, of (stating his place of residence and occupation,)
“and G. H., of (stating his place of residence and occupation)
“ hereby undertake that the above named C. D. shall appear and
“ answer the charge above mentioned, in whatever Court it may
“ be prosecuted ; aud shall at all times render himself amenable
* to the orders and process of the Court : and if convicted, shall
‘“ appear for judgment and render himself in cxecution thereof’;
“ or if he fail to perform either ot these conditions, that he will
“ pay to the Queen the sum of (inserting the sum
~in which the defendant is admitted to bail.)”

1 Ch. C. L. 99, 103; Steph. C. L. 251.

DCCLXXXVL The qualifications of bail are as follows:

1. Each of themn must be a resident, and a householder or
freeholder within the Province:

2. They must each be worth the amount specified in the
recognizance ; but the Court, Judge or magistrate, on taking
bail, may allow more than two bail to justily severally in amounts
less than that expressed in the undertaking, if' the whole justifi-
cation be equivalent to that ot two suftficient bail, (1 Ch. €. L.
99 ; Burns’ Just Bail: Dougl. 466 n.) but no married woman,
infant or prizoner in custody shall be allowed to bhe bail (Ch.
Burns' Just. Bail.) '

DCCLXXXVIL Except as prescribed in the next article the
bail mav, in the exercise of a just diseretion, he taken, and may
justify, wthout notice to the Public Prosecutor, or reasonable
notice may he required by the Court, Judge or magistrate, to he
given to the Public Prosecutor of the intention to give bail.—
When notice is given it shall be as prescribed in the next article.

DCCLXXXVIIL If the offence charged be a felony a previous
notice of at least two days, of the time and place of giving the
hail rnust be served upon the said Public Prosecutor, stating,

1. The names, place of residence and occupation of the
proposed bail :

9. A general description of the real or personal property of
the bail, in respect to which they propose to justify as to their
sufliciency, with the incumbrances thereon, by mortgage, judg-
ment or otherwise, if nay.

DCCLXXXIYX. The bail must in all eases justily by aflidavit,
taken before the Court, Judge, or magistrate, as the case may he.
The affidavit must state that they each possess the qualifications

above provided.

DCCXC. The Public Prosecutor or the Cowrt. Judge or magis-
trair aforesaid may thereupon further examine the bail upon
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oath, concerning their sutliciency, in such manner as the Court,
Judge or magistrate may deem proper. The questions put to
the bail and their answers must he reduced to writing and must

be subxcribed by them.

DCCXCIL The said Court, Judge, or magistrate may also re-
ceive other testimony, either tor or against the sufficiency of the
bail, and may from time to time adjourn the taking of ball, to
afford an opportunity of’ proving or disproving their sufliciency.

DCCXCIL When the examination is closed, an order shall be
made cither allowing or disallowing the bail, and which with
the affidavits of justification, and the recognizance of bail must
be transmitted to be tiled with the Clerk ot the Court to which
the depositions and statement must be sent.

DCCXCIIL Upon the allowance of the hail and the execution
of the recognizance, the Court ormagistrate must make an order,
signed by him, with his naine of office, for the discharge of the
detendant to the following effect :

* Tothe Sheritt of the district or county of
wLor the city of Ao the foeper of the prison of the
Ceity of 2] AL Bl who is detained by yvou on a
* commitment to answer a cnarge for the oflence of [desionating:
it cenerally] having given sullicient bail to anxwer the same.
* vou are commaniled forthwith to discharge him from your
» custody.”

DCCXCIV. IE the bait be disallowed the defendant must be
detained in custody until other bail be put in and justify.

ARTICLE 111,

BAIL, UPON AN INDICTMEN'T BEFORE CONVICTION.

75, In misdemeanor, officer to take defendant beforce a magistrate.

796, In felony, to deliver him into custody.

707. Taking bail, when offence is bailable,

708. Bail, how put in. Form of undertaking,

7949 Articles applicable to qualifications of bail, to putting in and justify-
ing bail, and to incidental proceedings.

DCCXCV. When the oftence charged in the indictment is a
misdemeanor, the ofticer serving the bench warrant must, if re-
quired, take the defendant before a magistrate in the district or
county in which it is issued, or in which he ix arrested, for the
purpose of giving hail as preseribed above.

DCCXCVL If'the offence charged in the indictment be a, felony,
the officer arresting the defendant must give him into custody,
according to the command of the bench warrant, as prescribed
above.

DCCXCVII. When the defendant is so delivered into custody, if
the felony charged be bailable, and the amount of bail have been
fixed by the Court, as provided above, bail may be taken
in the Court in which the indictment was found, or to whijcl,
it is sent or removed, or by any magistrate in the district or
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county having authority to admit a defendant to bail, upon heing
held to answer before indictment, as provided hereinbefore.

DCCXCVIIL The bail must be put in, by a recognizance
executed by two sufficient sureties, with or without the de-
tendant, in the discretion of the Court or magistrate, acknow-

ledged before the Court or magistrate, in substantially the fol-
lowing form:

* An indietment having been found on the day
of . 185 . in the Conrt of ]
[or as the case may be)] charging A, B. with the

crime of, [designating it generally.] and he having heen duly
admitted to bail in the ~um of :

Ve, C.D., of [stating his plece of residenes nd occupation,)
and L. F., of [stating his place of residence wnd occupation,]
hereby undertake, that the above named A. B. shall appear and
answer the indietment above mentioned, in whatever Coart it
may be prosecuted. and shall at all times render himself amen-
able to the orders and process of' the Court: and il convicted,
shall appear ior judgment, and render him=clf in execution
thereof : or if he fail to perform either of these conditions, that
we will pay to the Queen the sum of
[inserting the sum in awhich the defendant is admitted to bail.]”

DCCXCIX. The provisions contained in articles as to bail,
apply to the qualifications of the bail, and to all the proceedings
respecting the putting in and justifying of bail, and incidental
thereto.

ARTICLE 1IV.

BAIL UPON AN APPEAL,

800. Who may admit to bail.
801. Notice of the application. wheu required.
802. Qualification« of bail, how put in.

DCCC. In the cases in which the defendant may be admit-
ted to bail upon an appeal, as provided hereinbefore, the order
admitting him to bail may be made, either by the Court from
which the appeal is taken, or the presiding Judge thereof, or by
the Appellate Court, or a Judge thereof, or hy a Judge of any of
the Superior Courts.

DCCCI. When the admission to bail is a matter of discretiqn,
the Court or officer by whom it may be ordered, may require
such notice of the application therefor, as he deems reasonable,
to be given to the prosecuting Attorney ot the District or county
in which the verdict or judgment was originally rendered.

DCCCIL The bail must possess the qualifications, and must
be put in all respects, in the manner prescribed by articles with
reference to bail as above ; except that the undetaking of the hail
must be to the effect that the defendant will, in all respects
abide the orders and judgment of the Appellate Court upon the
appeal.

BB”‘”
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ARTICLE V.

SURRENDER OF THY DEFENDANT.

20%. Surrender, by whom, when, and how made.
808 By whom, when and where, defendant may be arrested for the pur-

poze of a surrender.

DCCCVIL At any time before the forfeiture of their recog-
nizance, the bail may surrender the defendant in their exonera-
tion, or he may surrender himself, to the officer to whose custody
Le was committed at the time of giving bail. in the tollowing
manner :

1. A eertified copy ot the recognizance of the bail must be
delivered to the officer, who must detain the defendant in his
custody thereon, as upon a connnitment. and by a certificate in
writing, acknowledge the surrender:

2. Upon the undertaking and the certiticate ot the oflicer, the
Court in which the indictment or the appeal. as the case may
he, is pending. may, upon a notice of five daysto the prosecuting
attorney, with a copv of the recognizance and cervtificate, order
that the bail be exonerated: and on tvling the order and the pa-
pers used on the application, they are exonerated accordingly.

DCCCVIIL For the purpose of surrendering the defendant
the bail, at any titue hefore they are finally charged, and at any
place within the Province, muy themselvesarrest him, or by a writ-
ten anthority endorsed on a certified copy of the recognizance,
may empower any person of snitable age and dizeretion to do so.

ARTICLE VII.

FORFEITURE OF THE RECOGNIZANCE OF BAIL.

<10, In what cases, and how ordered.

811. When and how forfeiture may be discharged.

812. Forteiture of bail, to be enforced by action.

~13. Remission of forfeiture.

#14. Application therefor, how made and on what terms granted.
515. Forfeiture or payment does not relicve the defendant.

%16. When defendant exonerated.

DCCCX. It without sufficient excuse the defendant neglect to
appear for arraignment, or for trial or Judgment, or upon any
other occasion where his presence in Court may be lawfully
required, or to surrender himself in execution of the judgment,
the Cowrt must direct the fact to be entered upon its minutes,
and the recognizance of his bail is thereupon forfeited.

DCCCXI. If at any time before the final adjournment of the
Court the defendant appear and satisfactorily excuse his neglect,
the Court may direct the forfeiture of the recognizance to be dis-
charged upon such terms as are just.

l)CCCXI!. It the forteiture be not discharged, as provided in
the last article. the public prosecutor may at any time after the
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:1d40urnment of the Court, proceed by actlon only agaiust the
hail upon their recognizance.

. DCCCXIN. Atter the forfeiture of the recoonizanece, am Fupe-
rior Court or Judge of the district, section or eounty, mayv upon
good cause shown remit the forfeiture or any part thereof. upon
<uich terms as are just. ‘

DCCCXIV. The application must be nipon at least three days
notice to the public prosecutor of the distriet or county. with
copies of the affidavits and papers on which it ix fonnded : and
can be cranted only upon the pavment of the costs and expenses
incurred in the proceedines for the enforecment of the forfeiiure,

DCCCOXV. Although a recognizance may be forfeited and the
penalty levied or paid, the defendant continunes to be amenable
to answer for the crime in respeet of which the recocnizance
was taken.

Talt. Dick Quart. Sep. 125,

DCCCXVIL A party under recoznizance to prosecute or an-
. . . 1 . » . . TR
swer a cnarge, 1s not exonerated from his recognizance it he
depart without having his appearaunce entered, althonzh no bill

be found. unless the Court shall in their dizeretion so order.
Talt Iick. Q. S. 125

ARTICLE VII1IL.

RE-COMMITMENT OF THE DEFENDANT AFTER HAVING
GIVEN BAIL.

<17, In what cases.

518. Contents of the order.

S19. Defendaut may be arrested in any county.

520, If for failure to appear for judgment, defendant must be committed
821. If for other cause he may be admitted to bail.

822. Bail in such case by whom taken.

~23. Form of the undertaking.

~2.4. Qualifications of bail, and how put in.

DCCCXVIL The Court to which the committing magistrate
returns the depositions and statement, or in which an indictment
or an appeal is pending, or to which a judgment on appeal iy
remitted to be carried into effect, may, by an order entered upon
its minutes, direct the arrest of the defendant, and his commit-
ment to the officer to whose custody he was committed at the
time he was admitted to bail, and his detention, until legally dis-

charged in the following cases:

1. When, by reason of his failure to appear, he has incurred
a forfeiture of his bail:

2. When it satisfactorily appears to the Court that his bail, or
either of them, are dead, or insufficient, or have removed from

the Province:

3. Upon an indictinent being found, in the cases provided in
article



DCCCXVIL The order for the re-comnitment of the defend-
ant must recite, generally, the facts upon which it is founded,
and direct that the defendant be arrested by any peace officer
in this Province, and committed to the officer to whose custody
he was committed at the time he was admitted to bail, to be
detained until legally dischareed.

DCCCXIX. The detendant may iie arrested pursuant to the
order, upon a certified copy thereof, in auy district or county, in
the same manner as upon o warrant of arrest: except, that
when arrested in another district or county the order need not
be endorsed by & magistrate thereof.

DCCCXX. If the order recite, as the ground upon which it is
made, the iailure of the defendant to appear for judgment upon
conviction, the defendant must he committed, according to the
requirement of the order.

DCCCXXI. If' the order be made for any other cause, and the
offence be bailable, the Court may fix the amount of bail, and
may direct in the order that the defendant be admitted to bail in
the sum fixed, which must be specitied in the order.

DCCCXXI. Vhen the defundant is admiited to bail, the
buil may be taken by any macistraie in the disirict or county
having authority in a similar case to admit to bail upon the
holding of the defendant to answer before indictment. or by anv
other magistrate to be designated hy the Conet. ' ‘

DCCCXXIIL When bail ix taken upon the re-commitment of
the defendant, the recognizance of” bail must be in substantially
the followine form :

“ An order having been made on the day of , 1850,
* by the Court of (naming the Court)) that A. 13. be admitted to
* bail in the sum oi m an action pending iu that
* Court against him in behalf of the Queen, upon a [ present-
* nent, indictment or appeal, as the cuse may ir.] i

“We, C. D., of [stating his place of residence and occupation,)
“and E. F. of [stating his place of residence and occupation, ]
“ hereby undertake that the above named A. B.. shall appear in
* that or any other Court in which his appearance may be law-
** fully required, upon that [ presentment. indictment or 'appeal, as
“ the case may be,] and shall at all times render himself amenable
“ to its orders and process, and appear for Judgment, and sur-
“ render himself in execution thereof: or if he fail to perform
« either of these conditions, that we will pay to the Queen the
“sum of [inserting the sum in which the defendant is admitted to
* hail. )

DCCCXXIV. The bail must possess the qualifications, and
be put in, in all respects, in the manner prescribed above.
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CHAPTER IL
COMPELLING THE ATTENDANCE OF WITNESSES.

825. Subpeena defined.
526. Magistrate may issue subpeenas on information or presentment.
827. Prosecuting attorney may issuc subpenas for witnesses before

Grand Jury.

828. He ay also issue subpenus for the Queen on trial of an
indictment. i

829. Clerk may issue blank subpeenas for witnesses for defendant on
trial.

830. Form of subpena.

831. Requirement in subparna to produce books, papers and docu-
ments.

832. Subpeena, by whom served.

833. How served.

334, 835. Payment of expenses of wituess, when he is from without the

county or is poor.

836. Wituesses residing or served with subpwna out of the county,
when and how compelled to attend.

837. How witness in custody to be brought up.

538. Disobedience to subpeena or refusal to be sworn or to testify, how
punished.

839. Wituness for defendant disobeying a subpena, to forfeit twelve
pounds teu shillings.

840. Order of delivery of persons to be tried.

DCCCXXYV. The process by which the attendance of w@ wit-
ness before a Court or magistrate is required, is a subpana.

DCCCXXVIL A magistrate before whom an inlormation is
laid or to whom a presentment of a Grand Jury is sent, may
issue subpenas subseribed by him for witnesses within the Pro-
vince, either on behall ot'the Queen or of the detendant.

DCCCXXVIL The public prosccutor of the distriet or county
may issuc subpanas subscribed by him, for witnesses within the
Province, in support of the prosecution or for such other witnes-
ses as the Grand Jury may direct, to appear before the Grand
Jury upon an investigation pending belore them.

DCCCXXVIIL He may in like manner ixsue subpanas sub-
scribed by him, for witnesses within the Provinee in support of
an indictment to appear betore the Court «t which it is to be
tried.

DCCCXXIXN. The Clerk of the Court at which an indictment
is to be tried must at all times, upon the application of the de-
fendant and without charge, issue as many blank subpanas,
under the scal of the Court and subscribed by him as Clerk, for
witnesses within the Province as may be required by the
defendant.

DCCCXXX. A subpana authorized by the last four articles
must be substantially in the following form:

«In the name of Our Sovereign Lady the Queen:

«To A. B. . |
« You are commanded to appear before C. D., a Justice of the
+ Peace of the the town of , (or the Grand Jury of the county
cclb9
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“ of or the Court of Sessions of the county of , or as the
« tase may be) at (maming the place) on (stating the day and
« hour,) as a witness in a criminal action prosecuted by the
~ Queen, against E. F.

- Dated at the town of , (as the case may be) the day of
- 1850.

~G. H., Justice of the Peace,” (or I. K., district attorney, or by
- order of the Cqurt, L. M.. Clerk, as the case may be.)”

DCCCXXXL If books, papers or documents be required, a
direction to the following effect must be contained in the sub-
pena :—- And you are required also to bring with you the fol-
lowing,” (describing intelligibly the books, papers or documents
requ 1red. )

"DCCCXXNIL A peace officer must serve in his distriet, coun-
tv, city, town or village, as the case may be, any subpcena deli-
vered to him for service either on the part of the prosecutor or of
the defendant, and must make a written return of the service
subsecribed by him, stating the time and place of service without
delay. A subpena may however be served by any other person.

DCCCOXNXIIL A subpeena is served by delivering it. or by
showing it, and delivering a copy thereof to the witnesses per-
sonally.

DCCCXXXIV. When a person attends before a Magistrate,
Grand Jury or Court, as a witness on behalf of the Queen, upon
a subpani, or pursuant to a recognizance, and it appears that
lie has come from a place out of the district or county, or that
L is poor, the Court, if the attendance of the witness be upon a
trinl by an order entered upon its minutes, or any Judge of a
Supereior Court or any District or Circuit Judge, by a written
order, may direet the Sherif’ 1o pay the witness a reasonable
sum, to be specified in the order, for his expenses.

DCCCXXXY. Upon the production of the order, or a certified
copy thereol, the said Sheriff must pay the witnesses the sum
speeified therein.

DCCCXXXVL No person is oblized to attend as a witness
before o Court or magistrate out of the district or county where
the witness resides or is served with the subpena, unless a Judge
ot the Court in which the offence is triable or a Judge of any
Superior Court, upon an affidavit of the prosecutor or District
Attorney, or of the defendant or his counsel, stating that he
believes that the evidence of the witness is material, and his
attendiince at the examination or trial necessary. shall endorse
on the subprrna an order for the attendance of the witness, and
unless such Judge shall endorse on the subpeena the amount of
expenses to be paid or tendered, and unless the said expenses are

so paid or tendered to the witness, if he require payment of the
same.

DCCCXXXVIL If the witness be in custody of the trial Court,
he may be brought up by a rule or order of the Court; if in cus-
tody of another Court, he may be so brought up by kabeas corpus.

DCCCXXXVIIL Disobedience to a subpena or a refusal to be

sworn or to testify, may be punished by the Court or magistrate
as for a criminal contempt.
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DCCCXXX[X. A witness «isobeying a subpceena issued on the
part of the defendant also forfeits to the defendants the sum of
, which may be recovered in a civil action.

DCCCXL. When and so often as the attendance of any per-
son confined in any gaol or prison in this Province, or upon the
limits thereof, shall be required in any Court of Assize and
Nisi Prius, or Oyer and Terminer or General Gaol Delivery or
other Court, it shall and may be lawful for the Court before
whom such prisoners shall be required to atte@, in its discretion
to make order upon the Sheriff, Gaoler or other person having
the custody of such prisoner, to deliver such prisoner to the per-
son named in such order to receive him, which person shall
thereupon instantly convey such prisoner to the place where the
Court issuing such order shall be sitting, there to receive and
obey such further order as to the said Court shall seem meet :
Provided always. that no prisoner confined for any debt or
damages in any civil suit shall be thereby removed out of the
district where he shall be confined.

CHAPTER IIL

EXAMINATION OF WITNESSES CONDITIONALLY.

341. Witnesses to be examined conditionally, for the defendant, as pro-
vided in this Chapter.

242, In what cases defendant may apply for order.

843. Application, on what facts, to be founded.

844. If during term, to be made to the Court.

%45. It not during term, to whom to be made

34+, The order, when granted and what to contain.

s47. If made by the court, may direct examination before a judge or
magistrate. If made by a judge, examination to be before him.

84%. On proof of scrvice, if prosecuting Attorney absent, examination to
proceed.

549, If facts on which order was founded, be disproved, examination not
to proceed.

830, Testimony, how taken and authenticated.

851. Deposition, how, by whom and when tvled.

$52. When it may be read in evidence.

553. When to be excluded.

354. Onb reading the deposition, o trial, what objections may be taken.

<35. Attendance of witness for examination, how compelled.

536. Disobedience of witness, how punished.

DCCCXLI When adefend int has been heldto answer a charge
for a public offence, he mag, cither before or after indictment,
have witnesses examined conditionally on his behalf, as pre-
seribed in this Chapter, and not otherwise.

DCCCXLIL When a material witness for the defendant is
about to leave the Province, or is so sick or inform as to afford
reasonable grounds for apprehending that he will be unable to
attend the trial, the defendant may apply for an order that the
witness be examined conditionally.

DCCCXLIIL The application must be made upon affidavit.

showing,
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1. The nature of the offence charged ;
2. The state of the proceedings in the action;

3. The name and residence of the witness, and that his testi-
mony is material to the defence of the action ; and,

4. That the witness is about to leave the Province, or is. S0
sick or infirm, as to afford reasonable grounds for apprehending
that he will be %able to attend the trial.

DCCCXLIV. The application, if made during the term, must
be made to the Court.

DCCCXLYV. If not made during the term, it may be made
when the indictment is pending in a Court of Sessions of
the Peace, to a Judge of any Superior Court, or to a District or
Circuit Judge.

DCCCXLYVI. If the Court or officer be satified, that the exa-
mination of the witness is nccessary to the attainment of justice,
an order must be made that the witness be examined condition-
ally, at a specified time and place, and that a copy of the order,
and of the affidavit on which it was granied, be scrved on the
attorney, within a specified time before that fixed for the exami-
nation.

DCCCXLVIL It the order be made by the Court, it may direct
that the examination be taken before a Judge thereof, or before
a magistrate in the county, to be mamed in the order. If made
by any of the officers mentioned in the 845th article, it must direct
the examination to be taken before him.

DCCCXLVIII On proof being furnished to the officer before
whom the examination is appointed, of the service upon ghe
prosecuting attorney, of a copy of the order, and of the aflidavit
on which it was granted, if no counsel appear on the part of the
Queen, the examination must proceed.

DCCCXLIX. If the public prosecutor or other counsel appear
on the part of the prosecution, and it be shown to the satisfac-
tion of the court or officer, by affidavit or other proof, or on the
examination of the witness, that he is not about to leave the Pro-
vince, or is not sick or infirm, or that the application was made
to avoid the examination of the witness on the trial, the exami-
nation cannot take place; otherwise it must proceed.

DCCCL. The testimony given by the witness must be reduced
to writing, and authenticated in the same manner as the testi-
mony of a witness taken in support of an information.

DCCCLI. The deposition must be retained by the officer
taking it, and tyled by him in the office of the Clerk of the Court
without unnecessary delay.

DCCCLIL The deposition, or a certified copy thereof, may be
read in evidence by either party on the trial, upon its appearing
that the witness is unable to attend, by reason of his death, in-
sanity, sickness or infirmity, or of his continued absence from
the Province.

DCCCLII. The deposition cannot, however, be read, if it
appear that the copy of the order, and of the affidavit en which
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it was founded, was not served on the prosecuting attorney, as di-
rected, or that the examination was in any respect unfair, or
not conducted as prescribed in this Chapter.

DCCCLIV. Upon the reading of the deposition in evidence,
thfa same objections may be taken to a. question or answer con-
tCamed therein, ax if the witness had heen examined orally in

ourt.

DCCCLV'. The attendance of the witness may be enforced
by a subpeena subscribed by the officer, or issued under the seal
of the Court.

DCCCLYV]. Disobedience to the subpena, or a refusal to be
sworn or to testity, may be punished by the Court or officer, as
for a criminal contempt in the manner provided in the Code of
Civil Procedure: and the witness also forieits to the defendant
the sum of twelve poundsx ten shillings, which may be recovered
in a civil action.

CHAPTER IV.

EXAMINATION OF WITNESSES., ON COMMISSION.

857. Witnesscs residing out of the Province to be examined for defend-
ant, as provided in this chapter.

s55. In what cases defendant may apply for order to examine witnesses
on commission.

859. Commission defined.

$60. Application for commission, on what facts to be founded.

861. If during term, to be made to the Court.

862. If not during term, to whom to be made.

863. Notice of application, when required and how given

8G4. Order for commission, when granted.

865. Trial to be stayed until execution and return of commission,

866. Interrogatorics and notice of settlement.

867. Cross-interrogatorics and notice of settlement.

868, 869. What may be inserted in interrogatories.

$70. Direction as to return of commission.

§71. Commission, how executed.

872. Copy of last article to be annexed to commissiou.

8783, 874. Commission, how returned, when dclivered to agent for that

purpose.

$75. When and how fyled.

876. Commlssion returned by mail, how disposed of.

377. Commission and return to be open for inspection, and copies to
be furnished.

%78 Deposition to be read in evidence. What objections may be

taken thereto.

DCCCLVIL. When an issue of fact is joined upon an indict-
ment, the defendant may have any material witness residing out
of the Province examined in his behalf, as prescribed in this

Chapter, and not otherwise.

DCCCLVII. When a material witness for the defendant
resides out of the Province, the defendant may apply for an order
that the witness be examined on a commission.

DD169
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DCCCLIX. A commission is a process issued under the sealof
the Court and the signature of the Clerk, dlrecjce.d to one or more
persons designated as Commissioners, authorizing them to ex-
amine the witnessupon oath on interrogatories annexed thereto,
and to take and return the deposition of the witness according to

the directions given with the commi=sion.

DCCCLX. The application must be made upoen affidavit
<showing,

i. The nature of the offence charged :

. The siate of the proceedings in the action and thai issue of
tact has been joined therein :

3. The name of the witness and that his testimony is material
to the defence of the action:

1. That the witness resides cut ef the Province :

DCCCLXIL The application if made during the ferm must be
made to the C'ourt.

DCCCLXIL It no’ made during the tern the applicailon may
v L ]
he made as follows:

Wheun the indictment ix pending in a Conurt of Superior
Criminal Jurisdiction, to & Judge ot any Superior Court or to a
district or circuit Judge.

DCCCLNIL 1t the application be made to the Court it may be
without notice to the prosecuting attorney, unless the Court direct
notice to be given, in which case it must prescribe the manner of
ziving the same. If made to one of the officers mentioned in the
last section, the application must be upen three days’ not:ce to the
prosecuting attorney with a copy of the affidavit upon which it
is founded.

DCCCLXIV. if the Court or Judge to whom the application
is made be satisfied that the witness.resides out of the Province,
and that Lis examination is necessary to the attainment of justice
an order must be made that a commission be issued to take his
testimony, and that the Sovereign be permitted to join in the
commission and to examine witnesses in support of the indiet-
ment.

DCCCLXV. Ii the application for a commission be granted,
the Court or Judge must insert in the order therefor a direction
that the trial of the indictment he stayed for a specified time, rea-
sonably sufficient for the execution and return of the commission.

DCCCLXVI. When the cormnmission is ordered, the defendant
must serve upon the attorney, and the prosecuting attorney, if
he intend to join in the commission and examine witnesses in
support of the indictment, must serve upon the defendant or his
counsel, a copy of the interrogatories to be annexed thereto, with
a notice of two days of their settlement, before a Judge who
might have granted the order out of term, as provided above.

- DCCCLXVIL The public prosecutor and the defendant may
in the same manner, serve cross-interrogatories, to be annexed
to the commission, with the like notice of the settlement thereof,
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T [} >y . : ‘ H
DCCCLX VL 'u the Interrogatories, cither party may insert
any question pertinent to the issue.

. DCCCLXIX. Upon the scttlement of the interrogatories, the
Judge must expunge every question not pertinent to the issie,
and modify the ¢uestions « u¢ to eonform them to the rules of
evidence, and when settled, must endorse upon them his llow-
ance, and anncx them to the commission,

1 DCCCLXX. Unless thc_pa}rtiw: OLHOTWIRe consent, bv an en-
corsement upon the commission, the officer mnst endorsc thercon
a dircction as to the manner in whicl | must e eeturned :
and 1oy in his disevetion direct that it he revavsed by mail or
otherwise, addresd to the clerk of the Court in whieh the in-
dictment is pendine, desionating hix name. and the place where
his office ix kept.

'R H - x> ri . . . .
DBOCCLXXL The commissioneis or any one of them. upless
) ol . . . . . e . .
ofnerwize specially directed, ny execute the commission
followsx :

Lo They must publiciy adminicicr on outh to the wifness,
that hisx answers given to the terrogatories shall he the truch,
the whole truth, and nothivz but ibe Guth -

2. They must cause the examination of the withess 16 be
reduced to writing:

3. They must write the answers of the witness, ns nearly as
possible in the language in which he gives them, and read to
him each answer as it is talen down, and correet or ndd to 1t
until it is made conformable to what he declaves is the truth :

4. I the wiiness decline answering o question, that fact,
with the reason ior which he declines answering it. as he gives
it, must be stated:

5. It" papers or documents are produced bhefore them, and
proved by the wiiness, they must be annexed to his deposition.
and be subscribed by the witness. and certificd by the commix-
sioners :

6. The commissioners must subscribe their names to each
sheet of the deposition, and annex the deposition, with the pa-
pers or documents proved by the witness, to the commission,
and must close it up under seal, and address it as directed there-

on:

7. It there be a direction on the commis~ion, to return it by
mail, the cominissioners must immediately deposit it in the near-
est post-office. If any other direction be made, by thfz written
consent of the parties, or by the officer, on thc: cominission, as
to its return, they must comply with the direction.

DCCCLXXIL A copy of the last article must be annexed
to the commission.

DCCCLXXIIL It the commission and return be delivered by
the commissioners to an agent, he must deliver it to the clerk
to whom it it is directed, or to a judge of the Court in which
the indictment is pending, by whom it may be received and
opened, upon the affidavit of the agent that he received it from
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the hands of one of the commissioners, and that it has not been
opened or altered since he received it.

DCCCLXXIV. If the agent be dead, or from sickness or other
casualiy unable personally to deliver the commission and return,
as prescribed in the last article, it may be received by the cler}g
or judge from anv other person, upon his making an affidavit
that he received it from the agent, that the agent is dead, or from
sickness or cther casualty unable to deliver it, that it has not
been opened or altered since the person making the affidavit
reccived ii, and that he believes it has not heen opened or al-
tered vince it came from the hands of the commissioners.

DCCCLXXV The clerk or judge receiving or opening the
commission and return, must immediately file it, with the affi-
davit mentioned in the two last articles, in the office of the clerk
of the Court in which the indictment is pending.

DCCCLXXVL If the commission and return be transmitted
by mail, the elerh towhom it is addre<sed must receive it from
the posi-oflice, and onen and file it in his office, where it must
remain, unless the Court otherwize direct.

DCCCLYVIL The commixsion and return must at all times be
open to the inspeetion of the parties, who must be furnished by
the clerk with copies of the same, or of any part thereof, on
payment of his fees, at the rate of for every hundred
words.

DCCCLXXVIIIL. The deposition, taken under the commission,
may be read in cvidence by either party on the trial, and the
same objections may be taken to a question in the interrogato-
ries, or to an answer in the deposition, as if the witness had
been examined orally in court.

CHAPTER V.

INQUIRY INTO THE INSANITY OF THE DEFENDANT
BEFORE TRIAL OR AFTER CONVICTION.

879. An insane person cannot be tried, sentenced or punished for a public
offence.

880. When doubt arises as to sanity of defendant, on calling indictment for
trial, or defendant for judgment, jury to be ordered and impanelled
to try the question.

881. Trial or judgment to be suspended until question of insanity decter-
mined.

882. Order of the trial of the question of insanity.

883. Charge of the Court.

884. If defendant found sane, trial to proceed or judgment to be pronounced.

835, If found insane, trial or judgment suspended, and defendant to be com-
mitted to Provincial Lunatic Asylum, if his discharge be dangerous
to the public peace or safety.

886. If defendant committed, bail exonerated.

587. Detention of defendant in Asylum and proceedings on his becoming sane.

888. Expenses incident to sending defendant to Asylum, how paid.

889. Jury may act on their own view or knowledge.

DCCCLXXIX. An act done by a person in a state of insanity
cannat be punished as a public offence, nor can a person be



137

tried, adjudged to punishment or punished for a public offence
while he is insane, though such insanity shall not prevent a
Grand Jury from finding a true bill against him, if the evidence
is sufficient.

®C.& P, 195.

DCCCLXXX. When an indictment is called for trial, or upon
conviction, the defendant ix brought up for judgment, if’ a doubt
arise as to the sanity of the defendant, the Court must order a Jury
to be imjgelled from the jurors summoned and returned for the
term, or who may be summoned by direction of the Court as
hereinaticr provided, who shall inquire into the thet.

DCCCLXXXI. The trial of the indictment or the pronouncing
of the judgment, as the ease may be, must be suspended until
the question oi insanity i determined by the verdiet of the Jury.

DCCCLXXXIIL The trial of the question of insanity must pro-
ceed in the following order :—-

1. The coun=el for the defendant. it there he any, must open
the case and offer evidence in support of the allecation of
insanity ;

2. The counsel for the prosecution may then open their case
and offer evidence i support thercof’;

3. The parties may then respectively offer rebutting testimony
only, unless the Court for good reason, in furtherance of justice,
permit them to offer evidence upon their original case.

4. When the evidence is concluded, unless the case is sub-
mitted to the Jury on either side or on both sides, without argu-
ment, the counsel for the prosecution must commence, and the
defendant or his counsel may reply.

5. If the indictment be tor an offence punishable with death,
two counsel on each side may argue the cause to the Jury; if
it be for any other offence, the Court may, in its discretion,
restrict the argument to one counscl on each side.

6. The Court must then charge the Jury.

DCCCLXXXII. The provisions in respect to the duty of the
Court upon questions of law, and of the Jury upon questions of
fact, and the provisions in respect to the charge of the Court to
the Jury, upon the trial of an indietment, apply to the trial of the
question of insanity.

DCCCLXXXIV. It the Jury find the defendant sane, the trial
of the indictment must proceed, or judgment may be pronounced,
as the ease may be.

DCCCLXXXYV. If the Jury find the defendant is insane, the
trial or judgment must be suspended until he become sane ; and
the Court, if it deem his discharge dangerous to the public peace
or safety, may order that he be, in the mean time, committed by
the Sheriff to the Provincial Lunatic Asylnm, and that upon his
becoming sane he be re-delivered by the Superintendent of the
Asylum to the Sheriff.

DCCCLXXXVI. The commitment of the detendant, as men-
tioned in the last article, exonerates his bail.
EFR169
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DCCCLXXXVIL If the defendant be received into the Asylum
he must be detained ithere until he hbecomes sane. When he
becomes sane, the Superintendent must give notice of that fact
to the Sherifl’ and public presecutor of the district or county.
The Sherifi’ must thereupon, without delay, bring the defendant
from the Asylum, and place him in the proper custody until he
be brought fo trial or judgment, as the case may be, or be legally
discharged.

DCCCLXXXVIL The expenses of sending the dggndant to
the Asylum, of keeping him there, und of bringing him back,
are. in the first instance. chargeable to the Province; but the
Provinee may recover them from the estaie of the defendant, if
he have any, or {rom a relative, town, city, district or county,
who is bound to provide for and maintain him elzewhere.

DOCCLXXNIX. A Jury may form their own judgment of the
insanity {rom the defendant’s demeanour, during the inquest or
trial, without further evidence, (7 Ad. & EL 536); where strong
symptoms of insanity are apparent during the inquest or trial,
the defendant nced not be asked if he would question any witness
or remark upon the evidence.

———

CHAPTER VI.

COMPROMINING CERTAIN PUBLIC OFFEXNCES, BY
LEAVE OF THE COURT.

.

890. Certain offences, for which the party injuried has a civil action, may
be cempromiscd.

891. Compromise to beby permission of the Court. Order thereon.

892. Order, a bar to another prosecution.

803. No public offence to be compromised, except as provided in this
chapter.

et ——

DCCCXC. When a defendant is held to answer, on a charge
of misdemeanor, for which the person injured by the act con-
stituting the offence, has a remedy by civil action, the offence
may be compromised, as provided in the next article, except
when it was committed,

1. By or upon an officer of justice, while in the execution of
the duties of his office :

2. Riotously : or,
3. With anintent to commit a felony.

DCCCXCI. If the party injured appear before the Court, to
which the depositions and statement are required to be returned,
at any time before trial on an indictment for the offence, and
acknowledge in writing that he has received satisfaction for
the injury, the Court may, in its discretion, on payment of costs
incurred, order all proceedings to be stayed upon the prosecution,
and the defendant to be discharged therefrom. But in that case,
he reasons for the order must be set forth therein and entered up-
on the minutes.
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DCCCXCIi. The order authorized by the last article, is a bar
to another prosecution for the same offence.

DCCCXCI_II. No public offence can be compromised, nor can
any proceeding for the prosecution or punishment therecf, upon
a compromise, be stayed, except as provided in this Chapter.

CHAPTER VIL
DISMISSAL OF THE ACTION, BEFORE OR AFTER

INDICTMENT, FOR WA T OI' PROSECU-
TION, OR CTHERWIRE.

894. Dismissal, when a puerson held to auswer is not indicted at the next
term thereattcr.

895. When a person indicted is not broucht to trial at the uext term
thereaftor. )

896. Court muy order action to be continved, and in the wean time dis-
charze defendant fioin custody, on his own undeviaking. or on bail.

897. If'action dismissed, defendant to be discharged from custody, or his
bail exoucrated, or deposit of money refunded.

898 Court muay, ot its own motion, or on application of district attorney
order indictment to be disinissed.  Qvder to state reasons.

899. Nolle prosequi abolished. No indictinenut to be dismissed or nban-
doned, except according to this Chapter.

900. Dismissul, a bar, in mislemeanor ; bui not in telony.

DCCCXCIV. When a person has been held to answer for a
public offence, if an indictment be not found against him, at the
next term of the Court at which he is held to answer, the Court
must order the prosecution to be dismissed, unless good cause to
the contrary be shown. i

DCCCXCV. If a defendant, indicted for a public offence,
whose trial has not heen postponed upon his application, be not
brought to trial at the next term of the Court in which the indict-
ment is triable, after it is found, the Court must order the indict-
ment to be disinissed, unless good cause to the contrary be shown,

DCCCXCVL If the defendant be not indicted or tried. a:s pro-
vided in the two last articles, and suflicient reason therefor be
shown, the Court may order the action to be continued from
term to term, and in the mean time may discharge the defendant
from custody, on his own recognizance, or on the recognizance of
hail for his appearance 1o answer the charge at thetime to which
the action is continued.

DCCCXCVIL If the Court direct the action to be dismissed,
the defendant must, if in custody, be discharged therefrom, or if
admitted to bail, his bail is exonerated.

DCCCXCV I The Court may, either of its own motion, or upon
the application of the prosecuting attorney, and in furtherance
of justice, order an action, after indictment, to be dismissed ; but
in that case, the reasons of the dismissal inust be set forth in the
order which must be entered upon the minutes.

DCCCXCIX. The entry of a nolle prosequi is abolished ; and
neither the attorney-general, nor the prosecuting attorney, can
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discontinue or abandon a prosecution for a public offence, except
as provided in the last article.

DCCCC. An order for the dismissal of the action, as provided

in this Chapter, is a bar to anotner prosecution for the same
offence, if it be a misdemeanor; butit is not a bar, if the offence

charged be a felony. .

CHAPTER VIIL

PROCEEDINGS AGAINST CORPORATIONS,

901. Summons upon an information or presentment against a corporation,
by whom issued, and when returnable.

902. Form of the summons.

903. When and how served.

904. Examination of the charge.

905. Certificate of the magistrate, and return thereof with the depositions.

906. If magiscrate certity that there is sufficient cause to belicve the cor-
poration guilty, grand jury may procced as in the case of a natural
persotl.

907. Appearance, and plea toindictment, and proceedings thereon

908. Fine on conviction, how collected.

DCCCCI. Upon an information or presentment against a cor-
poration, the magistrate must issue a summons signed by him,
with his name of oflice, requiring the corporation to appear be-
fore him, at a specified time and place, to answer the charge ;
the time to be not lesx than ten days after the issuing of the
summons.

DCCCCII. The summons must be in substantially the follow-
ing form :

« District or County ot [0 as the case may be.
A Yy
“ In the name of our Sovereign Lady the Queen
“To the [raming the Corporation.]

“ You are hereby summoned to appear before me, at [raming
the place,] on [specitying the day and hour,] to answer the
charge made against you, upon the information of A. B., or, [the
presentment of the Grand Jury of the district or county of

.
.

or, [as the case may be,] for designating the offence, generaily.]

“ Dated at the city [or fown,] of . the day
of . 1850, |
* G. H., Justice of the Peace,”
[or, as the case may be.]

DCCCCIII. The summons must be served at least five days
belore the day of appearance fixed therein, by delivering a copy
thereof and showing the original to the president, or other head

of the corporation, or to the secretary, cashier, or managing
agent thereof.

DCCCCIV. At the time appointed in the summons, the ma-
gistrate must proceed to investigate the charge, in the same
manner as in the case of a natural person brought before him,
so far as those proceedings are applicable.
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<
DUCCCY. Atter hearing the proofy, the magistrate must cer-
tify upon the depositions, either that there ix, or is not sutlicient
cause to believe the corporation guilty of the citence eharged,
and must return the depositions and certificate, in the manner
presceribed in ehiarges betfore magistrates,

DCCCCVL I the magisteate return o eertificate that there is
suflicient cause to believe the corporation guilty of the offence
chaveed, the Grand Jury may proceed thereon, as in the case of
a natural person held to ansawer,

DCCCCVIL 1 an indictment he tound, the corporation may ap-
pear, by counsel, to answer the same. I they do not thus ap-
pear, i plea of not Guilty must be entered, and the same pro-
ceedines had thercon ax in other cases,

DCCCCVIL When aiine is imposed upon i corporation, on
conviction, it may be collected by virtue of the order imposing
it. by the Sheritt ot the county. out of their real and per-onal
properive in the smme manner as upon an exceution in a civil
action.

CHAPTER IN.

FENTITLING AFFIDAVITS

gou. Affidavits defectively entitled, valid.

DCCCCINL It ix not necessary to - entitle an atfidavit or depo-
<ition, in the action, whether taken before or after indictment,
or upon an appeal: but it made without «w title, or with an cr-
roneous title, it is as valid and effectual for every purpose, asaf
it were duly entitled, if'it intelligibly refer to the proceeding, in-
dictment or appeal in which it is made,

CHAPTER X.

ERRORS AND MISTAKES, IN PLEADINGS AND OTHER
PROCEEDINGS,

a10. No departure from the forms prescribed by this code, o1 ervor or
mistake in « pleading or procecding, material, unless it prejndice o)
tend to prejudice a substantial right.

911. Indictments not to abate by dilatory plea.

912. Judements not be stayed for certain defuets.

NCCCCOX. Neither o departure {roin the form or mode pre-
weribed by this Code, in respect to any pleadings or proceedines,
nor an error or mistake therein, renders them inva!id, un_lv.\a’\' 1
have actually prejudiced the defendant, or tend to his prejudice,
in respect 1o a substantial right.

DCCCCXI No indictment or information <hall be abated by
ceason of any dilatory plea of misnomer, or ol want of addition,

FR169
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or of wrong addition of any party oftering such plea, if the Court
shall be satisfied, by aflidavit or otherwise, of the truth of such
plea; but in such case the Court shall forthwith cause the in-
dictment or information to be amended according to the truth,
and shall call upon such pariy to plead thereto, and shall pro-
ceed as if no such dilatory plea had been pleaded.

DCCCCXIL No judgment upon any indictieni, w hether after
verdict or by conicssion, defauli or otherwise, shall Le stayed or
traversed by want of the averment of any matier unnecessary to
be proved, nor for the omission of the words “as appears by the
recerd,” cr *with jorce and arms,” or “against the peace,”
nor for the inscrtion of the words, - against the fcrce of the
statute,” instead of ~ against the form of the siatutes,” or vice
versa, nor {or that any person mentioned m the indictment is or
was dexignated by the uawe of office or other descriptive appel-
lation, jnsiead of his, Ler or their proper name or names, nor for
omitting to stafe the time at which the oflence was committed,
in any caxe where time is not i’ the exsence of the offence, nor
for stating time imperfectly, nor fer siating the oflence to have
becn conmitted on a cay subscquent to the findivg of the indict-
ment, or exhibiting the information, or on an impossible day, or
on a day that never happened, nor for a want of a proper or
perfect venue, where the Court shall appear by the indictment
or information 1o have jurisdiction cver the offence.

CHAPTER XI.

DIsPOSAL OF PROPERTY STOLEN OR EMBEZZLED.

913. When property, alleged to be stolen or embezzeled, comes into custo-
dy of peace officer, he must hold it subject to order of magistrate.

914. Order forits delivery to owner.

915. When it comes into custody of magistrate, he must deliver it to owner,
on proof of title and payment of expenses.

816. Court in which trial is had for stealing or embezzling it, may order it
to be delivered to owner.

917. If not claimed in six months, to be delivered to County Treasurer.

918. Rcceipt for money or property, taken from a person arrested for a
public offence.

919. Duties of Police Clerks, in making entries of property stolen
embezzled, and furnishing copy to Chief of Police.

920. Police Clerks to take charge of property stolen or embezzled, how
designated, and regulations respecting their duties and security.

or

—

DCCCCXIIL. When property. alleged to have been stolen or
embezzled, comes into the custody of a peace officer, he must

hold it, subject to the order of the magistrate suthorized by the
next article to direct the disposal thereof.

DCCCCXIV. On satisfactory proof of the title of the owner
of the property, the magistrate before whom the information
18 laid, or who examines the charge against the person accused
of stealing or embezzling the property, may order it to be deliv-
ered to the owner, on his paying the reasonable and necessary
expenses incurred in its preservation, to be certified by the magis-

trate. The order entitles the owner to demand and receive the
property.
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DCCCCXV. If property siolen or embezzled comes into the
custody of a magistrate, it must be delivered to the owner, on
satisfactory proof of his title, and on his paying the necessary
expenses incurred in its preservation, to he certified by the
magistrate. '

DCCCCXVI. If property stolen or embezzled have not been
delivered to the owner, the Court before which a trial is had for
stealing or embezzling it, may, on proot’ of his title, order it to
be restored to the owner.

DCCCCXVIL It property stolen or embezzeled, be not claimed
by the owner beiore the expiration of six months {rom the con-
viction of a person for stealing or embezzling it, the magistrate
or other officer having it in custody, must, on payment of the
necessary expenses incurred in itx prexervation, cause it to be
sold at public auction, and the procecds aceounted for to the Coun-
ty Treasurer.

DCCCCXVIIL When money or other property ix taken from
a defendant, arrested upon a charge of a public offence, the
officer taking it, muxt, at the time, give duplicate receipts there-
for, specilving particularly the amount of money or the kind of
property taken; one of which reeccipts he must deliver to the
defendant, and the other of which he must forthwith fyle with
the clerk of the Court to which the depositions and statement,
must be sent.

DCCCCXIX. The Clerks ot the Peace in each district or county,
must enter in suitable hooks, a description of every article of
property, allezed to be stolen or embezzled, and breught into the
office, or taken from the person of a prisoner; and muxi attach
a number to each article, and make a corresponding entry
thereof. They must also enter in a suitable book, a xtatement
of all property stolen or embhezzled, of' which information is
given to them, and must daily furnish a copy of that siitement,
to the Chief of Police in the chief city or town of the district or
county.

DCCCCXN. The Clerks of the Peace shall take charge of all
property alleged to be stolen or embezzled, and which may be
brought into the Police Office or taken from the person of a
prisoner,’ and shall deposit the same for safe keeping in some
safe repository, and shall be answerable for the same.
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CHAPTER XIL

REPRIEVES, Ct NMUTATIONS, AND PARDONN.

—————

421 Power of Governor to grant reprieves, commutations, and
pardons.
922. Not to affect Royal Prerozative.
23, Pardon, how granted.
924. Report of case. how, and from whom required.
925, Pardon though non-payment of moncy.
26, 927, 928, Effect of pardon,
120, 930, 931. Repriceve and its effect.
932. Fees to officers.
933, Penalty on justices contravening this Act.
944. Papers relating to application, to be filed with Scerctary off
the Province.

DCCCCXXIL The Governor has power to grant repricves,
commutations and pardons, :ti'tm'r('onyivtinn. for all oflences,
exeept caxes of impeachment and nuisance not .rlb'ategl, upon
<uch conditions, and with <uch restrictions and limitations, as
he may think proper, <ubject to the regnlations provided in this
(hapter.

DHUCCCCNNIL Nothive herein contadned  shall affeet 1ler
Majesty’s Royval Prerogative of Merey, provided that no offence
can be pardoned before it i commmitted, and such pardon <hall
})p \'“id.

Hawk. P. (', AL 2, .27, <. 38—Ch Burns® Just., * Pardon.”

DCCCCNNIL A pardon may be cither by Act of Parliament
or by Letters Patent.

Stph. C. 1., 234, 5--Ch. Burus’ Just., © Pardon.”

DCCCCXXIV. When an application is made o the Governor,
for a pardon, he may require the presiding Judae of the Court
before which the conviction wias had, or the public prosecutor
by whom the indietment was prosceuted, to furnish Lim, swithout
delay, with a statement of the facts proved on the trial, and of
any other {acts having reference to the propriety of granting or
refusing the pardon.

DCCCCOXXVL Itshall be lawful for the Queen’s Majesty, and
for the Governor aforesaid. to extend the Roval Merey to any
person imprisoned for any offence, although he <hall be impri-
soned for non-payment of money to some party other than the
Urown.

DCCCCXXVIL Where the Queen's Majesty, or the Governor
of this Province for the time being, shall be pleased to extend the
Roval Mevey to any offender convicted of any offence, punisha-
able with death or otherwixe, and by warrant under the Royval
Sign Manual countersigned by one of the Principal Secretaries
of State, or by warrant under the hand and =eal at arms of such
Governor as aforesaid, shall grant to such offender either o frec
or a conditional pardon, the discharge of such oftender out of
custody, in case of a free pardon, and the performance of the
condition in the case of o conditional pardon, shall have the effect
of a pardon under the Great Seal for such offender as to the
telonv for which such pardon shall have been granted : Provided
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always, that no free pardon, or any such discharge in conse-
quence thereof, nor any conditional pardon, nor the performance
of the condition thereof, in any of the cases aforesaid, shall
prevent or mitigate the punishment to which the offender might
otherwize be lawfully sentenced on a subsequent conviction
for any offence committed after the granting of any such pardon

DCCCCXXVIIL. The pardon, either tree or conditional, of a
defendant after judgment, prevents the execution of the judgment
and gives him new credit, character and capacity (1 Ch. C. L.
775) : Provided, that no disability specially imposed upon him
by law as the consequence of his conviction shall be removed
by such pardon, 1 Ch. C. L. 776, and cases there cited,) nor with-
out express words of restitution shall any property forfeited by
his conviction be revested in him.  (Hawk ¢. 6, <. 54: Ch. Burns,
* Pardomn™)

DCCCCXXVIIL The pardon, either free or conditional, of any
defendant for an offence, and hix discharge out of custody shall
have the effect of a pardon as ubove for such offence, but shall
not relieve him from punishment upon conviction for an offence
committed atter the crant of such pardon.

DCOCCXNIX. The excention of the judgment may likewise be
suspended by o reprieve, (1 Ch. C. L. 756.) which may be grant-
ed either by the Crown, or by the Court empowered to award
execution: (1 Hale, P. (. 365 2 Hale, P . 4125 1 Ch. C. L.
75%.) if by the Crown, it is grantable at its mere diseretion, ex-
pressed to the said Court hy any sufficient means to convey the
same, and thereupon the Court shall respite the defendant ac-
cordingly (same Authorities), if’ by the Court, it ix orantable at
Jiseretion whenever substantial justice requires the withdrawal
of the judgment.

2 Hale, PoCo412:0 1 Cho ¢ L7580

DCCCCXXX. The Court ix hound to grant a reprieve n the
tollowing cases :—

1st. When the defendant, being a female, is pregnant.

1 Hlale, P. C. 368 ; 2 Hale, P. C. 406, 413, 4 BI.
Com. 3953 1 Ch. C. L. 754.

9. When the delendant beeomes insane after judement pro-
nounced against him.
2 Ilale, P. C. 370; 4 Bl Com. 3955 1 Ch. C. L. 761,

DCCCCXNXI. a.—Judges of Assizes have the power of re-
prieve after their Commission is determined.
2 Hale,12; 4 Bl Com. 387 ; Hawk, b. 2,c. 2, 5. 8.

DCCCCOXXXIL In all cases in which any person shall be
chareed with felony, the officers of the Court before which such
person shall be tried, or any proceeding had with regard to such
charge, and who shall render any official serviees in the matter
of such charge, or in the course of sgch trial, to the person so
charged with felony, shall be paid their lawful fees for all such
<ervices out of the public Tunds, in the same manner ax other
fees due and payable to them i}l respect ol official services, by
them rendered to the Crown, 1n t!lc conduct. of public prosecu-
tions, are now paid, and no such fees shall in any case be de-
manded of or payable by the person charged with such felony.
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DCCCCXXXIIL If any justice or coroner shall neglect or offend
in any thing contrary to the true intent and meaning of any of
the provisions of this Act, it shall be lawful for the Court to whose
oflicer any such examination, information, evidence, bailment,
recognizance, or inquisition ought to have been delivered, and
such Court is hereby authorized and required upon examination
and proof of the offence, in a summary manner, to set such fine
upon every such justice or coroner as the Court shall think meet.

DCCCCXXXIV. When a reprieve, commutation or pardon
is granted, all the papers or documents connected therewith pre-
sented to the Governor, shall be lodged within ten days after the
grant in the office of the Secretary of the Province, by whom
they shall be kept as records open to public inspection.
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PART V.,

OF PROCEEDINGS IN THE POLICE, OR

1.

+)
s

MAGISTRATES COURTS.

Or Tue Proceebings 1y Porice Covrrs,
Or AppPEALs rroM THE Ponicr Corrts,

TITLE 1

OF THE PROCEEDINGS IN POLICE COURTS.

9430,
936,
u37.
038,
939.
940.
941.

IS8,
959,

960.
061.
962,
963.
964.
965.
966.

467,

967 a.

96S.
969,
970,
971.

0T

I~

Charge to be read to defendant, and he required to plead.

The plea, and how put in.

Issue, how tried.

One Magistrate may receive information.

Same in summary conviction.

Judgment on conviction.

Judgment ol imprisonment, until fine he paid. Extent
of imprisonment.

2. Defendant, on acquittal, to he discharged. Order that

prosecutor pay the costs.

. Abettors punished on summary conviction.

046. Assault.

. Judgment agcainst prosecutor for costs,

Certificate of conviction. Its form.

. Magixtrate may discharge.

Certificate, when fyled.

. Certificate, conclusive evidence.

Judegment, by whom exccuted.
Fine, by whom received betore connmitment, and how

applied.

. Fine.to whom paid aftcr commitment. and how applied.
. Proceedings against Magistrate or Sheriff, on neglecet

to pay fine into county treasury.

. Subpeenas for witnesses, and punishing them for dis-

obedience.

No fecs to witnesses.

During time allowed for hail, and until judginent,
defindant to be continued in custody ot officer, or
committed to jail.

Form of rommitment.

By whom executed.

Defendant may be admitted to bail.

Bail, how and by whom taken.

Form of the undertaking.

["ndertaking, when forfeited, and action thereon.

Forfeiture, how and by whom remitted.

Application of penalties in summary convietions

Commitment on non-payment.

Discharge in certain cases,

Summary conviction bar to any other proceeding.

Apprehension of person committing summary offences.

Limitation.

Compelling appearance of witnesses.

DCCCCXXXYV. In the cases in which the Police or Magis-
trates’ Courts have jurisdiction, when the defendant is brought
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hefore the magistrate, the charge against him must be distinctly
read to him. and he must be required to plead thereto.

DCCCCXNXVI. The defendant may plead the same pleas as
upon an indictment, but his plea must be oral, and entered upon

the minutes of the magistrate.

DCCCCXXXVIL Upon a plew other than a plea of guilty, the
magistrate must proceed to try the issue.

DCCCCNXNX VI In all cases where by this Act two or more
Justices of the Pence are authorized and required to hear and
determine any complaint, one Justice shall be competent to
receive the original information or complaint, and to issue the
summons or warrant requiring the partics to appear before two
or more Justices of the Peace : and after examination upon oath
into he merits of the said complaint, and the adjudication here-
upon by any such two Justices being made, ali and every the
<ubsequent proceedings to enforce obedience thereto, or other-
wise, whether respecting the penalty, fine, imprisonment, costs,
or other matter or thing relating to the offence, may be enforced
Ly either of the said Justices. or by any other Justice of the
Penee for the sine distriet, county, city, town or place, in such
and the like manner ax if done by the same 1wo Justices who so
heard and adjudeed the said eomplaint : @nd where the oricinal
complaint or information shall he made to any Ju=tice or Justices
ot the Peace, ditferent trom the Justice or Justices before whom
the same shall be heard and determined, the form of conviction
shall e made eonformable and according to the fact.

DCCCCNXNIN. In all cases of summary conviction, persons
aceused shall Le admitted 1o make their full answer and defence,
and to have all witnesses examined and cross-examined hy
Counsel or Attorney.

DCCCCNL. When the defendant pleads 2uilty, or ix con-
victed, either by the magistrate or by a jury. the magistrate
must render judgment thereon, of fine or imprisonment, or both,
as the case may require : but the fine cannot exceed
nor the imprironment six months.

DCCCCXLL .\ judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be satisfied ;
specifying the extent of the imprisonment, which cannot exceed
one day lor every pound currency of the fine.

DCCCCXLH. When the defendant is acquitted by the magis-
trate he must he immediately discharged ; and if the magistrate
certify upon his minutes, that the prosecution was mulicious or
without probable cauase, the magistrate must order the prosecu-
tor to pay the costs of the proceedings. or to give satisfactory
security, by a written undertaking, with one or more sureties, to
pay the same to the County Treasurer within fifteen days after
the trial.

DCCCCXLIIL If any person shall aid, abet, counsel, or pro-
cure the commission of any offence which is punishable on sum-
mary convietion, either for every time of il commission or for
the first and =ccond titme only, or for the first time only, every
such per=on shall, on conviction before a justice or justices of the
peace, be liable tor every first, second or subsequeni offence of
aiding, abetting. counselling. or procuring, to the same lorfciture
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and punishment to which a person guilty of a first, second or

?pli)slequent offence as a principal offender is by this Act made
liable.

DCCCCXLIV. Where any person shall unlawfully assault or
beat any other person, it shall be lawful for any magistrate, upon
complaint of the party aggrieved, praying him to proceed summa-
rily under this Act, to hear and determine such offence, and the
offender shall forfeit and pay such fine as shall appear to him to
be meef, not exceeding together with costs (if ordered) the sum
of five pounds ; and if such fine together with the costs (if ordered)
shall not be paid cither immediately after the conviction, or with-
in such period as the magistrate shall at the time of the convie-
tion appoint, the offender shall be imprisoned in the common
gaol for not more than two months, unless such fine and costs be
sooner paid; bat if the magistrate shall deem the offence not to
be proved, or <hall find the assault or battery to have been jus-
tified, or so trifling as not to merit any punishment, and shall
accordingly dismiss the complaint with costs, if he shall so order
he shall forthwith make out a certificate under his hand, stating
the tact ol such di<missal, and shall deliver suel eertificate to the
party azainst whom the complaint was preferved : and if sueh
costsshall not be paid immediately apon dismissal or within such
period ax such magixtrate shall at the time of such divmissal
appoint, it shall be lawful for him to issue his warrant to levy
the amount of suich costs within a certain time to be in the said
warrant expressed, and in cose no distress suflicient to satisty the
amount of' such warrant shall be so found, to commit the party
ordered to pay such costx to the common gaol for not more than
ten days, unless such costs shall be sooner paid.

DCCCCXLY. Where any person against whom any such
complaint shali have been preterred for any common assault or
battery, shall have obtained such certificate as aforesaid, or hav-
ing been convicted shall have paid the whole amount adjudged
to be paid under such conviction, or shall have suffered the im-
prisonment awarded for non-payment thereof; in every such case
he shall be released from all further or other proceedings, civil
or criminal for the same cause.

DCCCCXLYIL But if such magistrate shall find the assault
and battery to have been accompanied by any attempt to com-
mit felony, or shall be of opinion that the same is trom any other
circumstance fit subject for a prosecution by indictment, he shall
abstain from any adjudication thereupon, and shall proceed asin
any other casc of felony charged before him, and such magis-
trate shall have no jurisdiction in any case of assault or battery
in which any question shall arise as to the title to any lands,
tenements or hereditaments, or any interest therein or accruing
therefrom, or as to any bankruptey or insolvency, or any execu-
tion under the process of any Court of Justice, and shall not pro-
ceed thereon if either party litigating make oath to that effect
before him.

DCCCCXLVIL If the prosecutor do not pay the costs or give
security therefor the magistrate may enter judgment against him
for the amount thereof, which may be enforced, in all respects,
in the same manner as a judgment rendered by a Court held by
a justice of the peace.

DCCCCXLVIIL. When a conviction is had, upon a plea of
guilty or upon a trial, the magistrate must make and sign, with

HH!169
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his name of office, a certificate in substantially the following
form :

« Police [or Magistrates] Court,

« City or county of . town or township of [as the
« case may be.

“ The (Queen
“ against g

“ A B.

« , , 1850.

« The above named A. B., having been brought before me, C.
« D . a Justice of the Peace of the town [or city] of [as the case
may be] charged with [briefly designating the offence] [or « hav-
« ing heen required by me to give bail for his appearance at the
wnext Court of General Sessions of this district or county, and
having omitted to dv so for twenty-four hours after being so
required,’ asthe case may be.}

-
-

-
-

« And the above named A. B. having thereupon pleaded not
~ guilty, [as the case may be] and having been thereupon duly
~ tried, and upon such trial duly convicted,

« | have adjudged,—That he be imprisoned in the gaol of this
days, [or *pay a fine of

113

*or be imprisoncd until it be paid, not eocreding days,
“ or both, as the cuse may be.}
“« Dated at the of . the day
« of . IROO.
-~ C. .
* Justice of the Peace of the town [or ¢ city]
“ of " [eas the coase may be.]”

DCCCCXLIN. If the defendant have pleaded guilty, instead
of the second paragraph, the certificate must state substantially
as follows: * And the above named A. B. having been thiereupon
“ duly convicted, upon a plea of’ guilty.”

DCCCCL. Where any perron shall be summarily convicted
betore a magistrate of any offence, it shall be lawful for such
magixtrate, it hie shall so think fit, to discharge the oftender from
his econviction, upon his making such ~atisfaction to the party
aggrieved for damages and costs, or either of them, as shall be
axcertained by the said magistrate.

DCCCCLI. Within twenty days after the conviction, the
magistrate must cause the certificate to be fyed in the office of

the Clerk of the Peace for the district or county where the con-
viction is had.

DCCCCLIL The certificate, made and fyled as prescribed iu
the last two articles, or a certitied copy thereof, is conclusive
evidence of the facts stated therein, and the conviction shall be
presumed to be unappealed against until the contrary be shown.

DCCCCLIIL The judgment must be executed by the sheriff of
the district or county, or by a constable or policeman of the city
village, town or county in which the conviction is had, upon

receiving a copy of the certificate prescribed as above, certified
by the magistrate or the county Clerk.

DCCCCLIV. If a fine imposed be paid before commitment, it
must be received by the magistrate, and he applied to the pay-



151

ment of the expenses of the prosecution. The residue. if any
must be paid by the magistrate, within thirty days after its
recelpt, into the hands of the treasurer of the said district or
county, for the use thereof.

DCCCCLY. If the defendant be committed for not paying a
fine, he may pay it to the Sherill’ of the county, but to no other
person ; who must in like manner, within thirty days after the
receipt thereof, pay it into the Lands of the distriot or county
treasurer, ax provided in the last article, )

DCCCCLV1. If the magistrate or sheriff receiving the fine fuil
to pay it, or such part of it ax is o payable, into the county
treasury, the county treasurcr must immediately commence an
action therefor, in the name of the county., '

DCCCCLVIL The magistrate may issue subpeenas for wit-
nessex, and punish dixobedience thereof.

DCCCCLVIL No feex are payvable to i witness for hisx at-
tendance in it police or mavistrates court,

DCCCCLIX. During the twenty-four hours ullowed to a de-
fendant to give bail. and until judgment is given, he may be
continued in the custody of the oflicer, or committed to the
commion gaol, to anxwer the charge ax the magistrate wnav di-
rect.

DCCCCLX. The commitment must be signed by the magis-
trate, by his name of oftice, and must be in substantially the
following torm :

* The sheriff or the keeper of the common gaol of the
is required to receive and detain AL B., who stands charged be-
fore me for [desienating the offence, vencrally} to answer the

charge before a police court in the town [or city] of , [
the case may be).
« Dated at the town [or city] of Cthe dav ol
LN )

“ . D justice of the peace of the county town
[or citv] of S fas the cose may be.

DCCCCLXI When committed, the defeandant must be de-
fivered to the custody ot the proper otticer, by any peace officer
in the district or county to whonm the magistrate may deliver the
commitment.

DCCCCLYXIIL Either betore or after his committal, or upon
being committed, the defendant muxt, if he require it. be admit-
ted to bail,

DCCCCLXINL. The bail must be taken by the magistrate, by
a written recogiizance, executed by the defendant, with one or
more sufficient sureties approved by the magistrate, in a sum

not exceeding

DCCCCLXiV. The recocnizance must be in substantially the
following form :

« A. B. having been duly charged before C. D., a justice ol the
peice in the town [or city] of . [as the case may be with
the offence of [designating the offence generally.)
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« We undertake that he shall appear thereoq, frpm time to
time until judgment, at a police court 1n the district [coul}ty.
town, or city] of , [as the case may be], held by the jus-
tice above named, or that we will pay to the county of ,
[naming the county in which the Court is held ] the sum of

, [inserting the sum fized by the magistrate].

“Dated at _ of )’ [as the case may be.]

DCCCCLXY. If the defendant fail to appear according to
the recognizance, the magistrate, unless a sufficient excuse be
shewn, must declare the recognizance of bail forfeited, and the
district or county treasurer must immediately commence an
action, for the recovery of the sum mentioned therein, in his
official name.

DCCCCLXVI. The District or County Court of the district or
county may remit the forfeiture, or any part thereof, upon good
cause shewn therefor.

IDCCCCLXVIL Every sum of money which shall be forfeited
tor or as the value of any property stolen or taken, or for or as
the amount of any injury done (such value or amount to be as-
«cssed in each cise by the convicting magistrate,) shall be paid
to the party agarieved, if known, except where such party shall
have been examined in proof of the oflence, and in that case, or
where the party aggrieved is unknown, such sum shall be ap-
plied in the same manner as a penalty @ Provided always, that
where several persons shall join in the commission of' the same
offence, and shall, upon conviction thereof, each be adjudged to
forfeit a sum equivalent to the vulue oi' the property, or to the
amount of the injury done, in every such case no further sum
<hiall be paid to the party aggrieved than that which shall be
torfeited by one of such oflenders only,and the corresponding sum
or sums lorfeited by the other oflender or offenders shall be
applied in the same manner as any penalty imposed by a ma-
gistrate is hereinbefore dirccted to be applied.

DCCCCLXVIL Where the sum which shall be forfeited for
the value of’ the property stolen or taken, or for the amount of
the injury done, or which shall be imposed as a penalty by any
magistrate, together with the costs, if awarded, (which costs such
magistrate is and is hereby authorized to award, if he or they
shall think fit, in any case of a summary conviction under this
Act,) shall not be paid either immediately after the conviction,
or within such period as the magistrate shall at the time of con-
viction appoint, which he is and is hereby authorized to appoint,
it shall be lawful for the convicting magistrate (unless where
otherwise specially directed,) to commit the offender to the com-
mon gaol or House of Correction, there to be imprisoned only,
or to be imprisoned and kept to hard labour, according to the
discretion of the magistrate, for any term not exceeding two
calendar months, where the amount of the sum forfeited, or of
the penalty impesed, or of both, as the case may be, together
with the costs, shall not exceed five pounds; and for any term
not excceding six calendar months, where the amount with
costs shall exceed five pounds, and shall not exceed ten pounds ;
the commitment to be determinable in each of the cases afore-
said, upon payment of the amount and costs.

DCCCCLXIX. Where any person shall be swnmarily con-
victed before a magistrate, of any offence, and it shall be a first
conviction, it shall be lawful for the magistrate, if he shall so
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thiuk fit, to discharge the offender from his conviction upon his
making such satisfaction to the party aggrieved, for damages
and costs, dt either of them, as shall be ascertained by such ma-
gistrate.

DCCCCLXiX~a. In case any person convicted of any offence
punishable by summary convietion by virtue of this Aect, shall
have paid the sum adjudged to be paid, together with costs, if
awarded, under such convietion, or shall have received o remis-
sion thereof from the Crown, or shall have suflfered the impri-
sonment awarded for non-payment thereof. or the imprisonment
adjudged in the first instance, or shall have been discharged from
his conviction in the manner aforesaid, in every such case he
shall be released from =11 turther or other pro-cedines ior the
same cause. )

DCCCCLXX. Any person found conunitting any offence puu-
ishable either apon indicunent or upon summary convietion,
may be Immediately apprehended without a warrant, by any
peace officer, or by the owner of the property on or with respect
to which the offence shall be committed, or by the servant of or
any person authorized by such owner, and forthwith taken be-
fore some neighbouring magistrate, to be dealt with according
to law ; and i’ any credible witness shall prove upon oath, be-
fore a magisirate, that there is reasonable cause to suspeel that
any property whatsvever, on or with respect to which any such
oftence shall have been committed, is in any dwelling-house, out-
house, earden, yard, croft or other place or places, the magistrate
may grant a warrant to =carch snch dwelling-house, out-house,
garden, yard, croft or other place or places, for such property,
as in the case for stolen goods; and any person to whom any
property shall be offered to be sold, pawned or delivered, if he
shall have reasonable cause to suspect that any such offence
has been committed on or with respect to such property, ix
hereby authorized, and it in his power is required to apprehend
and forthwith to carry before a magistrate, the party offering
the same, tozether with such propevty, to be dealt with according
to law,

DCCCCLXXI. The prosecution of every offence punishable
on summary conviction shall be commenced within one calen-
dar month after the commission of the offence and not other-
wise ; and the evldence of the party aggrieved shall be admitted
in proof of the offence.

DCCCCLXXII. Where any person shall be charged, on the
oath of a credible witness, before any magistrate, with any such
offence, he may summon the person charged to appear at a time
and place to be named in tne summon: ; and if he shall not ap-
pear accordingly, then (upon proof of tne due service of the sum-
mons upon such person by delivering the same to him personal-
ly, or by leaving the same at his usual plaee of abode,) the ma-
gistrate may either procecd to hcar and dispose of the case
éx parte, or issue his warrant for apprehending such person and
bringing him before himsell, or some other magistrate ; or the
magistrate before whom the charge shail be made, may (if he
shall so think fit,) without any previous snmmons, (unless when
otherwise specially directed,) issue such a warrant; and the
magistrate before whom the person charged shall appear or be
brought, shall proceed to hear and determine the case,

[IIGQ
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TITLE IL

OF APPEALS FROM THE POLICE AND MAGIS-

974.
075.
976.
a7,

078.
a79.

90,
D81,
OR2,
983.
U84,

NS,
986.
987.

988.
989.
990.
991.
992.
0993.

TRATES COURTS.

. Judgment of such Court reviewable only upon appeal

to the Sessions.

Appeal for what causes allowed.

Appeal, how taken.

How ailowed.

Discharge of defendant from custody, upon under-
taking.

Undertaking, when and with whom fyled.

Delivery of aflidavit, and allowance of appeal to ma-
cistrate or clerk of Court, within five days after
allowance. Appeal then deemed taken.

Return. when and how made.

Compeiling veturn.

Ordering wnd compelling iurther or tinended return.

Appeal, by whom and how brought to argument.

If not brought to argument, as provided in last section,
to be dismis=ed, unless continued for cause shown.

Appeals triable by Jury.

Service of return on, and consequences of failure.

If brought to hearing by defendant, appeal must be
argued, though no one oppose; if by public pro-
secution, judgment to be affirmed, unless defendant
appear.

Appeal to be heard on original return.

YWhat judzment may be rendered.

Judgment to be entered on the minutes.

Order, upon judgment for affirmance.

Order, upon judgment of reversal.

If new trial ordered, to be had in Court of Sessions.
Proceedings thereon.

. Proceedings to carry judgment upon appeal into effect,

to be had in Court of Sessions.

. On judgment ot Court of Sessions, defendant may ap-

peal to Court of Appeals.

. Judgment of Appeal Court upon appeal, final.
987.

Proceedings to carry into effect judgment of such Court.

DCCCCLXXIIL. A judgment upon any conviction, rendered
by a Police Court, may be reviewed by the Court of General
Sessions of the place for the district or county where the convie-
tion is had, upon an appeal, as prescribed by this title, and not

otherwise.

DCCCCLIV. An appeal cannot be allowed, for any other cause
than the erroneous decision of the Court, in the course of the
proceedings hefore it, or in the determination of the cause.
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DCCCCLXXYV. For the purpose of appealing, the defendant,
or some one on his behalf, must, within ten days after the judg-
meni, make an affidavit, statihg the facts showing the alleged
errors in the proceedings or conviction complained of, and must,
within that time, present it to the district or county judge, or to

a judge of a Superior Court, and may apply thereon for the al-
lowance of the appeal.

DCCCCLXXVL If, in the opinion of the judge, it is proper
that the question arising on the appeal should be decided by the
Court of General Sessions, he must endorse on the affidavit an
allowance of the appeal to that Court.

DCCCCLVIIL Upon allowing the appeal, the judge may take
from the defendant, a recognizance with such sureties as he
may approve. that the defendant will abide .the judgment of
the Court of General Sessions upon the appeal: and may
thereupon order that he be discharged from imprisonment, on
service ot the order upon the officer having him in custodp, or if
he be not in custody, that all procecdings on the judzment be
staved.

DCCCCVIHL 'The recognizance upen the appeal, musi be im-
mediately tyled with the clerk of the Court of Gencral Sexsions.

DCCCCLXXIX. The aflidavit and the allowance of the appeal
must be delivered to the magistrate who tried the case, or to the
clerk of the Police Court, within five days alier the allowance
of the appeal; and when so delivered, the appeal ix deemed
taken.

DCCCCLXXX. The magistrate or Court rendering the judg-
ment must make a return to all the matters stated in the affida-
it. and must cause the affidavit and return to be fyled in the
office of the clerk of the Court of Sesxions, within ten duys after
the service of the affidavit and allowance of the appeal.

DCCCCLXXXI. It the return be not made within the time pre-
seribed in the last article, the Court of Sessions or the presiding
judge thereot, may order that a return be made within a spe-
cifiep time which may be deemed re;asona.bl.e; and the Court
may. by attachment, compel a compliance with the order.

DCCCCLXXXIIL If the return be defecttive, a turther or
amended return may be ordered, and the order may be enforced
in the manner provided for in the last article.

DCCCCLXXXIIL When the return is made, the appeal may
be brought to argument by the defendant, on any day in terhm,
upon a notice of not less than three days before the term, to the
Public Prosecutor of the district or county.

3 t it to briag the appeal

DCCCCLXXXIV. If the defendant omi -
to argument, as provided in the last artlcle,. the Court must dis-
miss ?t, unless it continue the same, by special order, for cause

shown.

XXV. Whenever an appeal shall be ‘made from
the]:) c(lje(igg)lriif any justice under this Act as aforesaid, the Courtl,
of General or Quarter Sessions shall have power to }(lampalr)men
a Jury to try the matter on which s.uch decision may 3v<? e;ah
made, and the Court, on the finding of such Jury, under oath,



shall thereupon give such judgment s the circumstances of the
case may require : Provided always, that such Court shall not
in any ease adjudee the payment of o fine exceeding five pounds
in addition to the costs, or order the imprisonment of the per-
son co convicted, for any period not excecding one _monfh; and
all fines imposed and recovercd by the judgment oi” such Court,
shall be applied and disposed of in the saee manner ax other
inex vecovered under the provisions of this Aet.

DCCCCLNXXVI The defendant must serve upon such Public
Proscenior, i cony of the return, with or heiore the notice of arvu-
meat. 1 e tail to do <o, the apoeal must Le dismissed, upon
unon prnui' ol 1hie milure, untess the Court cthrwize direet.

DCCCCLXXXVIL It the appeal be brought to hearing Ly the
detendant, it must be argued, though no one appear to oppose ;
But if broucht on by the said Prosecutor, he may take judg-
ment of affirmance, wiless the defendant appear to argue the
appeal.

DCCCCXXX VI The appeal mu=t be heard upon the ori-
ginal return; and no copy thereo! need he furnished tor the
use of the Court.

DCCCCLXXXIX. After hearing the appeal, the Court must
give judgment, without regard to technical errors or defects,
which have not prejudiced the substantial rights of the defendant ;
and may render the judgment which the Court below should
have rendered, or may. according to the justice of the case, affirm
or reverse the judement, in whole or in part, as to all or any of
the defendants, if theve be more than one, or may order a new
trial.

DCCCCLXC. When judgment is given upcn the appeal, it
must be entered upon the minutes.

DCCCCLXCL If the judgment he affirmed, the Court must
direct its execution, and if the defendant has been discharged on
bail, after the commencement of the execution of a judgment of
imprisonment, must commit him to the proper custody for the
remainder of his term of imprisonment.

DCCCCLXCIL If the judgment be reversed, and the de-
fendant Le imprisoned in pursuance of the judgment of the
Police Court, the Court of Sessions must order him to be dis-
charged.

DCCCCLXCIIL )f a new trial be ordered, it must be had
in the Cowrt of Nessions, in the same manner as upon an issue
of fact on an indetment ; and that Court may proceed to judg-
ment aud execution, as in an action presecuted by indictment.

DCCCCLXCIV. If any proceedings be necessary to carry
the judgment upon the appeal into effeet, they must be had in
the Court of Nessions.

DCCCCLXCVTI. The judgment of the Court of Nession upon
the appeal, is final.

- DCCCCXCVIL The same proceedings must he had, to carry
into effect the judgment of Superior Court upon the appeal,

as if it had been taken upon a judgment in an action prose-
cuted by indictment,
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PART VI.

OF SPECIAL PROCEEDINGS OF A
CRIMINAL NATURE.

Or CoRroNERS' INQUESTS, AND THE DUTIES oF CORONERe.
OF SEARCH WARRANTS.

OF PROCEEDING= AGAINST FUGITIVES FROM JUSTICF.

OF PROCEEDINGS RESPECTING VAGRANTS,

OF PROCEEDINGS RESPECTING DISORDERLY PERSONS,

OF PROCEEDINGS RESPECTING MASTERS, APPPENTICES, AND SERVANTS.
OF CRIMINAL STATISTICN,

J-.\IISCELI..\.\'E‘ S PROVISIONS AND DEFINITIONS.

A S e

r.I .

TITLE 1.

OF CORONERS' INQUESTS, AND THE DUTIES
OF CORONERHS.

0=, In whar cases Coroner to summon o jury.  Number of
jurrors to he summoned. '

999. What Coroner.

100. Jury to be sworn.

1001. Witnesses (o be subpenaed.

1002, Compelline attendiinee of witnesses, and pumshing their
disobedience,

1003. Verdict of the jury.

1004. Textimony. how taken and filed.

1005. Contents of verdict.

1006. If defendant arrested hefore inquisition filed, depositions
to be delivered to magistrate, and by him returned.

1007. Warrant for arrest of party charged by verdict.

1005, Party be present,

1009. Form of Warrant.

1010. Party in custody,

1011. Warrant, how executed.

71012, Proceedings of magistrate, on defendant being brought
betore him.

1012, Clerk with whom inquisition is filed, to furnish magis-
trate with copy of the saune and of testimony returned
therewith.

1014. Coroner todeliver money or property found, ondeceased,
to county treasurer.

1015. County treasurer to place money to credit of county ;
and to ~cll other property and place proceeds to credit
of county. _ ‘

1016. Money, when and how paid to representatives of
deceased.

1017. Statement under oath, from Coroner, before auditing
his accounts.

1018. Police justices may perform duties of coroner, during
his inability.

1019. Compensation of coroners.

1020. Same certainty as indictment.

1021, 1023. Inquisition may be quashsd.

DCCCCXCVIIL. When a Coroner is informed by affidavit that
a person has heen killed or dangerously wounded by another, or

KK!69
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has suddenly died, under such circumstances as to afford a reason-
able ground to suxpcet that his death has been occasioned by
the act of another, by criminal means, or that he hz;s committed
suicide, he must go to the place where the person is, and forth-
with summon not less than twelve persons, qualified by law to
serve as jurors, to appear before him forthwith, at a specified
place, to inquire into the cause of the death or wound.

D(CCCXCIX. The Coroner within whose jurisdiction .the
body shall be lying dead, only, shall hold the inquest, notwith-
standing that the cause of death did not arise within his jurisdic-

tion.
6 and 7 Vict. c. 12, s 1.

M. When the jurors appear, they must be sworn by the
Coroner to inquirc who the person wax, and when, where and
by what means he came to his death or was .wounded, as the
case may be, and into the circumstances attending the death or
woundinug, and to render a true verdict thereon. according to the
evidence offered to them, or arising {rom the inspection of the
body.

2 Iale P. C. 60; 3 B. and A. 260.

MI. The Coroner may issue subpeenas for witnesses, return-
able forthwith, or at such time and place as he may appoint.
[Te must summon and examine as witnesses, every person who,
in his opinion, or that of any of the jury, has any knowledge of
the facts; an' he must summon as a witness a licensed surgeon or
physician, who must, in the prescnce of the jury, inspeet the body,
and give a professional opinion as to the cause of the death or
wounding, and if the jury shall require it he shall summon an-
other such surgeon or physician to attendas a witness as above.

2 Hale I157.

MIL. A witness served with a subpa-na may be compelled to
attend and testify, or may be punished by the Coroner for dis-
obedience, as upon a subpana issued by o magistrate, and on
failare to appear shall be fined twenty <hillings by the Coroner,
except the medical witness, who shall forfeit ten pounds unless
he can show good eause against the same.

ML After inspeeting the body, and hearine the testimony.
the jury must render their verdict, and certity it by an inquisition
1 writing, signed by them. setting forth that it was taken on
view of the body (2 Hale 60) the place where it was taken
(Hawk, P. C. b. 2, ¢. 9, <. 22.) who the person killed or wounded
1%, and when, where, and by what means he caie to his death
or was wounded, or where the hody was found (1., B.and C. 247))
and if he were killed or wounded, or his death were oceasioned
by the act of another, by eriminal incans. who is euilty thereof,
it such person be known or discovered. '

MIV. The testimony of the witnesses examined by the
Coroner’s jury, must be reduced to writing by the Coroner, or
under his direction, in the prescnce of the party charoed with
the offence, if he be present, civine him full opportunity for cross
examination, and must be forthwith filed by him, with the

inquisition, in the oflice of the Clerk of the Peace for the distriet
or county.

- MV. The verdict must show that it was taken by the oaths of
tawful persons of the district or county (Haw, P. C.b. 2,¢. 9, s,
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22,) and their names should be inserted in the body of the inquis-
ition, (6 B. & C. 247.)

MVI. If, however, the defendant be arrested before the inqui-
sition can be filed, the coroner must deliver it with the testimony,
to the magistrate before whom the defendant is brought, who
must return it, with the depositions and statement taken before
him, in the manner before prescribed.

MVIL If the Jury find that the person was killed or wound-
ed by another, under circumstances not excusable or justifi-
able by law, or that his death was occasioned by the act of
another, by criminal means, and the party committing the act
be ascertained by the inquisition, and be not in custody, the
coroner must issue a warrant, signed by him, with his name of
office, into any district or county of the Province, for the arrest
of the person charged, and for taking him before such coroner
or before some other magistrates having jurisdiction, in order
to his being committed.

MVIIL It the party accused be present on the inquest, the
coroner shall commit him forthwith for trial.

MIX. The coroner’s warrant must be substantially in the
following form:

“ District or County of , [or as the case may be.]

“In the name of Our Sovereign Lady the Queen: To any
peace oflicer in this Province:

~ An inquisition having been this day found by a coroner’s
Jury, before me, stating that A. B. hus come to his death by the
act of C'. D., by criminal means, [or as the case mity he, as found
by the inquisition :]

«You are therefore commanded forthwith to arrest the above
named C. D., and bring him beiore me, [or teke hine before the
woarest and most accesstble magistrate in this district or county.” |

“ Dated at the city of , [or as the case may be,] the

day of . 1850,
L F.,
Coroner of the district or county of b
[or as the case may be.]

MX. If the party be alveady in custody the coroner <hall
indorse a detainer on the warrant of arrest, in the same manney
and form as prescribed for other warrants of arre:t.

XL The coroner’s warrant shall be served, in any district
or county of the Province, in all respects and In the same man-
ner as a magistrate’s warrant or information, except that it need
not be backed in another disirict or county.

MXIL The magistrate shall proceed on the warrant, \\'hep
the defendant is brought before him, and cxamine the charges
contained in the inquisition, and hold the defend_ant to ;mswml', 01
discharge him therefrom, in the same manner, in all respects, as
upon such magistrate’s warrant.

MXIII. Upon the arrest of the defendant, the Qlcrk Ot, t‘n(f
Peace with whom the inquisition is filed, 1}1}1st, \Vltliout (le]fl_},
furnish to the magistrate a certified copy of it, and of the testi-
mony retnrned therewith.
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MXIV. The coroner must, within thirty days after an inquest
upon a dead body, deliver to the Clerk of the Peace, any money
or other property which may be found upon the body, unless
claimed in the meantime by the legal representatives of the
deceased. If he fail to do so, the said Clerk may proceed against
him for its recovery, by a civil action in his official name. -

MXYV. Upon the delivery of money to the said Clerk. he must
place it to the ‘credit of the Receiver General. Ii" it be other
property, he must, within thirty days, sell it at public auction,
upon reasonable public notice ; and must, in like manner, place
the proceeds to the credit of the said Receiver General.

AMXVL If the money be demanded within one year, by the
Jegal representatives of the deceased, the Receiver General must
pay it to them, after deducting the fees and expenses of the
coroner and of the district or county, in relation to the matter, or
it may be so paid at any time thereafter, upon the order of a
Tudge of any Superior Court after cause shown.

MXVIL Defare cuditing aad allowing the account of the
coroner, he st be requirved to produce to a Judge of any su-
perior cour!, i s.atement in writiocg of any money or other pro-
perty found upon persous upon whom inquests have been held
by him, veritied 1y his oath, to the effect that the statement is
truc. and that the monev or property mentioned in it has been
delivered to the legul representative of the deceased, or to the
said clerk of the court, and his account shall thereupon be audit-
ed and allowed 1y such judge.

MXVIIL It the coroner be absent or be unable, for any cause,
to attend, the dutics imposed hereby may be performed by a
police justice, or by a magistrate, with the same authority, and
subject to the same obligations and penalties as apply to the
coroner.

MXVIIL The coroner is entitled for his services, in holding
inquests and performing any other duty incident thereto, to such
compensation as may be fixed by the judges of the superior
courts for the section, and approved by the Governor, and he can
receive for those services no other compensation or fees what-
ever. And the medical practitioner shall receive the follow-
ing fees: in each inquest, for attendance only, £1 5s.; for at-
tendance and post mortem examination, £2 10s; for attendance
and post mortem examination and analysis of the contents of the
stomach, £5; and ls. per mile for travel going to and returning
from such inquest.

- MXX. The sams degree of certainty is requisite in inquisi-
tions as in indictments, and the rules relating to the description
of the offences in indictments, and as to variences therein or
amendments thereto, so far as the same are applieable, shall ap-
ply to inquisitions.

MXXIL An inquisition may be squashed for defects appearing
on the face of it, if not amendable, on the application either of
party interested or the Crown.

MXXIL Jt may also be quashed for the misconduct of the
eoroner or the jory.
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TITLE II.
OF SEARCH WARRANTS.

1023. Search warrant defined.

1024. Upon what grounds it may be issued. &

1025, It cannot be issued hut upon probable cause, supported
by affidavit.

1026. Before issuing warrant, magistrate must examine, on
oath, the complainant and his witnesses, and take
their depositions in writing.

1027. Depositions, what to contain.

1028. Magistrate, when to issue warrant.

1029. Form of the warrant.

1030. DBy whom served.

1031. Officcr may break open door or window to execute
warrant.

1032. May break open door or window to liberate person
acting in his aid or for his own liberation.

1033. When warrant may be served in the night time, and
direction therefor.

1034. Within what time warrant must be executed and
returned.

1085. Officer to give receipt for property taken.

1036. Property, when delivered to magistrate, how disposed of.

1037. Return of warrant and delivery to magistrate of inven-
tory of property taken.

1033, Mavwistrate to deliver copy of inventory to the person
from whose possession property ix taken and to
applicant for warrant.

1039. If grounds for warrant contreverted, magistrate to take
testimony.

1040. Testimony, how taken and authenticated.

1041. Property, when to be restored to person from whom it
was taken.

1042. If goods stolen, to whom to be delivered.

1043. Depositions, scarch warrant, return and inventory, to be
returned to Court of Sessions or City Court having
jurisdiction of otfence.

1044. Maliciously and without probable cauxe procuring
<enrch warrant, a misdemeanor.

1045. Peace officer, exceeding his authority or exercising it
with unnecessary severity, guilfy ot a misdemeanor.

1046. If person charged with felony be -upposcd to have a
dangerous weapon, or anything which may be used
as evidenee of commission of offence, magistrate may
direct him to be searched, and the weapon or other
thing retained. subject fo his order or the order of

the Court.

MXXIIL A search warrant is an order in writing in the ;}:inm‘:
of the Queen. signed by a magistrate, directed to o peace officer,
' 150
SR
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commanding him to search for personal property and bring it
before the magistrate.

MXXIV. It may be issued upon either of the following grounds:

1. When #e property was stolen or embezzled ; in which
case it may Pe taken, on the warrant, from any l}ouse'or other
place in which it is concealed, or from the possession of the per-
son by whom it was stolen or embezzled, or of any other person
in whose possession it may be:

2. When it was used as the means of committing a felony :
in which case it may be taken, on the warrant, from any house
or other place in which it is concealed, or from the possession of
the person by whom it was used in the commission of the offence,
or of any other person in whose possession it may be;

3. When it is in the possession of any person with the intent
to use it us the means of committing a public offence, or in the
possession of another, to whom he may have delivered it for the
purpose oi concealing it or preventing its being discovered ; in
which ease it may be taken, on the warrant, from such person
or from a house or other place oceupied by him. or under his
control, or from the possession of the person to whom he may
have so delivered it.

DXXV. A scarch warrant caunst be issued but upon probable
cause, supported by affidavit, naming or describing the person,
and particularly describing the property and the place to be
searched.

MXXVI The magistrate must, belore issuing the warrant,
examine on oath ihe complainant and uny witnesses he may
produce, and take their depositions in writing, and cause them
to bc subscribed by the parties making them; but a positive
oath that n theft has been committed is not necessary to justify
the issuing ot a search warrant.

2 D. & R. 97.

MXXVIL The depositions must set forth the facts tending to
establish the grounds of the application or probable cause for
helieving that they exist.

MXXVIIL If the magistrate be thereupon satisfied of the
existence of the grounds of the application, or that there is pro-
bable cause to believe their existence, he must issue a search
warrant, signed by him with his name of office, to a peace
officer in his district or county, commanding him forthwith to
search the person or place named for the property specified, and
io bring it before the magistrate.

2 Hale, 252 1lale, Suin. 93 ; Burn's Just. “Search Warrant.”

MXXIX. The warrant must be substantially in the following
form:

 District or County of Las the case may be.]

*In the name of Our Sovereign Lady the Queen: To any
Peace Officer i 3 :

eace Officer in the county of [as the case may be.]

- Proof,. by affidavit, having been this day made before me,
that [stating the ground of the application in the same manner]:
" You are therefire commanded, in the day time, [or,“ at any
time of the day or night,” as the case may be,] to make immedi-
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ate search on the person of C. D

>a : -» [or, “in the house situated”—
describing it, or

) . any other place to be searchd with reasonable

partzcz.dc‘lrztj/., as the case way be,] for the following property :

[describing it wiih reasonable particulurity ;] and if you find the

same or any part thereof, to bring it forthwith hefore me. at

[stating the place.] ,
“ Dated at the city of

the day of , 1850.

Justice of the Peace of the [district, counts;
or town] of [us the case may he.]

Las the case may be,)

MXXX. A search warrant may, in all cases, be served by any
of the officers mentioned in itx dircetion, but by no other person,
except in aid of the officer. on his requiring it, he heing present
and acting in its execution. '

2 Ilale, 150,

MXXXIL The ofiicer may break open an outer or inner door
or window of a house, or any part of the house, or any thing
therein, to cxecute the warrant, if, after notice of' his anthority
and purpoese, ie be reiused admittance. .

2 Ilale, 151,

MXXXIHL e may break open any outer or inuer door or
window of a housc, for the purpose of liherating a person, wii,
having entered to aid him in the execution of the warrant, is
detained therein. or when nceessary for his own liberation.

MXXXIH. The magistrate must in=zert a direction in the
warrant, that it be served in the doy time, unless the allidaviis
be positive that the property is on the person, or in the place to
be seurched: in which case, he way inzert a direction, that it
be served at any time of the day or nivht.

2 Iale, P. C. 1505 3 Burns® Just., 797.

MXXXIV. A xearch warrant must be exccuied, and returned
io the magzistrate by whom it wax issued, within five davs atter
its date.  After the expiration of that time the warrant, unless
executed, is void.

MXXXV. YWhen the officer takes property under the warrant,
he must give a receipt for the property taken, (specilying it in
detail,) to the person from whom it was taken by him, orin
whose possession it wax found, or, in the ahsence ol any person,
he must leave such receipt in the place where he found the
property.

MXXXVI. When the property ix delivered to the magistrate
he must, it it was stolen or embezzled, dispose of it as provided
hereinbeforc. Ii' it were taken on o warrant issued on the
grounds stated in the second and third subdivisions ofarticle 104
he must retain it in his possession, subject to the order of the
Court to which he is required to return the proceedings belore
him, or of any other Court in which the oflence, In respect to
which the property was faken, is triable.

MXXXVIL The officer must forthwith return the warrant to
the magistrate, and deliver to him the property taken, with o
written inventory thercof, made publicly, or in the presence ol
the person from whose possession it was taken and of the appli-
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cant for the warrant. if they be present; verified by the affida-
vit of the officer, and taken hefore the magistrato, to the follow-
ing effect: I, A. B., the officer by whom this warrant was
« executed, do swear that the above inventory contains a frue
« and detailed account of all the property taken by me on the
“ warrant.”

MXXXVIHIL The inagistrate must thercupon, il required,
deliver a copy of the inventory to the person from whose posses-
sion the property was taken, and to the applicant for the warrant.

MXXXIX. If the grounds on which the warrant was issued
be controverted, the magistrate must proceed to take testimony
in relation thereto.

MXL. The testimony given by each witness must be reduced
to witing and authenticated in the manner herein prescribed.

MXLI. If it appear that the property taken is not the same
as that described in the warrant, or that there is no probable
cause for believing the existence of the grounds on which the
warrant was issued, the magistrate must cause it to be restored
to the person from whom it was taken.

2 Hale, 151.

MXLIL If it appear that the goods were stolen,they are to be
delivered to the Nheriff of the district or county, to the end that
the offender may be prosecuted and restitution made.

2 Hale, 15].

MXLIIL The magistrate must annex together the depositions,
the search warrant and return, and the inventory. and retnrn
them to the next ('riminal Court for the district or county, having
power to inquire into the offence in respeet to which the search
warrant was issued, at or before its opening on the first day.

MXLIV. A person, who, maliciously and without probable
cause, procures a scarch warrant to be issued and executed, is
guilty of a misdemeanor.

MXLYV. A peace officer. who, in executing a search warrant,
wilfully exceeds his authority, or exercixes it with unnecessary
severity, is guilty of a misdemeanor.

MXLVI. When a person charged with a felony is supposed
by the magistrate betore whom he ix brought to have upon his
person a dangerous weapon, or any thing which may be used as
evidence of the commission of the offence, the magistrate may
direct him to be searched in his presence, and the weapon or
other thing to be retained, subjeet to his order or the order of
the Court in which the defendant may be tried.
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TITLE 1L

OF PROCEEDINGS\AGAINST FUGITIVES
FROM JUSTICE.

—

1045, Avrest of such {ugitive ivoin the United King-
dom and British Porvessions.
1042, Arvest of’ such fucitive from any ioreign coun-
try exeept the United Sintes,
1049, 1050, bixient of Warran!.
1051, hrresv ol such fasitive frem United States,
1052, 1053, 102 L Preceedings in snimee.
1050, Brecape of fuzitive o crstody.
[056. Proceedings for crrest and conuniiinens =i
lar to ~cene erder on masistrate’s warrant,
157, Admission to bail ot oifender.

- STyt . .
L6ON, Notice to Provineial Governmeit.

MXLVIL IFany person chiareed in the United Kinedom or in
anvother Britishv Possession wiil any cilence, aoainst winnn o
svarrant <hefl Lo bacd Ty any jadee o mocistyade therein conn
l

tic, =nadl tee from justice and Be found i
is Provivee, Le sball and rany beomrrested and be dabea by

[ AN

etent to ixsue e s

virtae o :su-:-i'x Warean o e countiy ovwiielnhe Voot wos
issued, (o be taere dealt widh aceosdivg (o Lw, o Hpth SUCIL AWan
rant being indor-ed by o magisiraie in that part oi thLis Provinee
where the obender is tound, alicr preol to such in l;"lh’ll'.’tf(,‘ of the

andwriting of the judse or magi-trate w ho ~nall have ssued the
warrant and of hiv o envacity ot the date Gwerect to isae ihe
same.

MXNLVIH It'an\' steh fucitive from sy [obeisi country <inve
the United States of Americn, having connnitted any oiience
therein, not irv:’wfonz..»]( or political. whiclt by the laws of this
Province would br ]mln u(..,l Cawithe deathar viprisomient
the Penifentiary, or by bnprizeianeni any (;Iu.ol with haned Ja-
bour f{ur noc less thnn e mont' L befored Ta tiis Provinee
and be choroed hetvre a movistraic lu reln with the comniEsion
of =uch oiicniee, he shall and oy he weresied and committed
upon warrant of such inagistrate upon sueh charge and satisfae-
tory evidence adduced ax, according to the laws of this Provinee,
would ]me the Pssuing of such waeranf, ifthe offenice had heen
commiiied 1 this Provinee.

TINLIY. Suel warrant =hal! be sufireioni awdoitty for fue
delivery of the oficuder to any person compet}ent to receive him
for conveyance into xuch foreizn couniry, only in case a rgqu:-
sition shall have been niade 1o the (munun of thix Province
by the Exceuiive Goverrmeni ol cuch forcign country or its

ministers cr officers authorized to mnl e ihe sme, oud sueh re-

qumtlon shall have been waenied to by the Governer ag his di--

cretion, by and with the advice of "the Execcutive Councd of th
b

widenee rtminatity has been
Province, after .)lnm!ab.uw cvidence of eriminaliiy

submitted to the Governor awaingt the voionder for any sqch
offence as aforesaid and an order thercupon, under the sign:
manual of the Governor, he given to the magistrate.

MM 169
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ML. Such warrant shall justify the commitment of the offender
until the order by the Governor shall be given to the magistrate
il'it be so eiven within one month from the time of the commit-
ment, failing which the otfender shall be discharged and shall
not be again liable to arrest upon the same charge.

MLIL It any such fugitive from any of the United States of
America having committed therein any of the offences of mur-
der, assault with intent to commit murder, piracy, arson, robb_ery,
forgery or utterance of forged paper, be found in this Province
and be charged upon complaint on oath before a Judge of any
of the Superior Courts in this Province or any magistrate there}n
with the commission in any of the said States of any of the said
offences, he shall and may be arrested upon the warrant of such
judee or magistrate, and thereupon committed to the common
gaol of the dixtrict, couniy or city where the warrant is issued, if
the judge or magistrate shall be xatisfied thgt such char_ge is
well founded, upon #i.ch evidence of criminality as, according to
the laws of this Province, would justify the arrest if such offence
had been committed in this Province.

. »

MLIL Copies of the depositions upon which an original war-
rant in any of the United States may have been granted, certi-
fied under the hand of the officer or person having the legal cus-
tody thereotf’ and aitested upon the oath of the vty producing
them to be true copies of the original depositions, may be received
in evidence upon the making of the complaint and the issuing of
the warrant of arrest of the magistrate.

SLIHL The warrant of commitinent shall remain in {ull force
and cffect for and during the space of two months, over and
above the time actually required to convey the oflender {rom the
ool to which he shall have been committed, by the readiest way,
out of this Provinece, and shall thereatier expire. and the offender
shall then be discharged by the order of any Judge of any of the
suid Superior Courts, upon the application of the said offender
therefor, after proof made of reasonable notice of his intention
to make such application given to the Provincial Secretary, un-
less sufficient cause be shewn to the said Judge why such dis-
charge should not be ordered.

MLIV. The committing magistrate shall forthwith, after com-
mitting the offender, transmit to the Provincial Secretary a cer-
tified copy of his warrant of commitment, and of the proceed-
ings and evidence in connection therewith, and the Governor of
the Province, on receipt thereof, and of a requisition of the
proper authorities of the said United States, or any of them,
in which the offence was committed, shall by order under his
sign manual order the offender to be delivered to the person
authorized in the name or on the behalf of the said States or
any of them, to be there dealt with according to law : and such
person shall be authorized, in virtue of such warrant, to hold
the offender in custody and to take him to the said United States,
or to the said State where the offence was committed.

MLV. If any such fugitive while in custody shall escape
therefrom, he may be retaken in the same manner as any per-.
son accused of any offence in this Province may be retaken
upon an escape.

MLV The proceedings for the arrest and commitment of the
person charged shall be in all respects similar to those provided
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fqr thg arrest and commitment of a
lic oﬁence committed in this Prov
herein specially provided.

person charged with a pub-
mce, except it be otherwise

MLVIL The magistrate may admit the person arrested to
bail, by @ recognizance with sufficient surefies and in such a
sum as he deems proper, for his appearance before him at a
time specified in the recognizance, or for his surrender to be

arrested upon the order or warrant of the governor of this
Province.

MLVIIL Immediately upon the commitment of the person
charged, the magistrate must ¢ive notice to the Necretary of the
Province of the name of the person and the enuse of his arrest,
and must transmit at the same time to the Necretary an exen-
plified copy of the warrant of arvest, and of the operations and
proceedings in support thereol.

The foregoing from Provincial Statutes.

TITLF 1V.
OF PROCELDINGS RESPECTING VAGRANTS.

1059, VWho are vagzrants.

1060, Peace ollicers, when requived by ainy person, to carey
vagrant before & magistrafe for examination.

1061. Vagrant, when to he convicted.  }orm of certificate of
conviction.

1062. Certificate to c¢onstitute record of convietion, and to he
ivled. Commitment of vagrant.

1063. Peuce officers to arrest and pursue a person disguised,
and take him beiore a magistrate.

1064. P’rivate citizen may do so, without warrant.

1065. Peace officer may require aid. Duty of percons re-
quired to aid him.

1066. Neglect or refusal to aid peace officer, without lawtul
cause, a misdemeanor. Punishment.

1067. Magistrate may depute a freeholder of the district or
county to make arrest of person disguised. If' hix
name be not known, fictitious name may be used.

MLIX. The following persons are vagrants:

1. A person who, not having visible means to maintain him-
self, lives without employment:

2. A person who, being an hahitual _dr.un!{arfi, abandons,
neglects, or refuses to aid in the support of his family :

3. A person who has contracted an infectious or .ot.her disez}.se,
in the practice of drunkenness or debauchery, requiring charita-
ble aid to restore him to health:

4. A common prostitute, who has no lawtul employment,
whereby to maintain herself:
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5. A person wandering abroad and begging, or who goes
ahout from door to door, or places himself in the streets, high-
wavs, passages, or other public places, to heg or receive alms,
or causes or procurcs any child to do so:

6. A person wandering abroad and lodging in taverns, groce-
vicx, ale-housez, waich or station-houscs, out-houses, market-
places, shieds, stables, harns or uninkabited buildings, or in the
open air. and not giving a good account of himself:

7oA persoit who, hevieg his fier painted, dizcolored, covered
or conconied. or being othierwise disvuixed, in a manner caleu-
tnted to prevent his beius identified, oppears in a road or public

highvay, or in a ficld, lot.woeod or enelosure.

HILX. A veace cilicer musi, when required by any person,
carry a vagrant before a magistrate or police justice in the same
citv. village, town or ecunty, or before the mayor of the same
city, for the purpsse of examination.

ATLXL IC the magistrate be xatistied, from the confession of
the person =0 brought before him, or by competent fextimony,
that he i~ a vagrant, he must convict him, and must malie and
sion, with his name of office, a ceriificate subztantially in the
tollowine form:

“Tcertity that A. B., having been brought hetore me, cliareed
with being o vagrant, I have duly examined the charze, and that
upon hix cwn confession in my presence, [or, upon festimony il-
coced before e by which i appenvs that he is o pereun [pui-
swing the descripiion containsd (n i sudivision ahove whkich is
uppropriate to the cose,] 1 have adjudged that he iz a vagront.

“ Dated at the [or city] o , the day
ol SIS .

“F. P
v Jusiice of the Peace of ihe
:f er ax thie case may e

MLXIL The magistrate must immediately cause the certificate,
which constitutes the record of convietion, te be ivied in the
ofiice of the Clerk of the Pence for the distriet or countv, and
must, By o waerani.sionred by him with his name o oflice, corn-
it the vagrant. if not o notorious ofienider, and o proyer object
tor such relief, o the county or disirict ffow e o Correction if
there be one, (or ot exceedinge six menthis, at Lhard iabour, or if
the vogrant be an improper person to e = committed, or if
thiere be no such House of Correction. he must be esmmitted {or
a like term, to the couniv inil if therve tie one, or the iail of the
divriet. )

MLXILL It is the du'y of every neaee oilicer to arrest
and toke such person hofore a majesirate, to be proceeded
acainst as a vagrant; and when the peace officer is credibly in-
formed, that the vagrant is within the district, county, city,
villarre, or town, he must pursue him, and in like manner arrest
him and convey him belore the magistraic,

MLXIV. A private citizen of the county, distriet, city, town,
or villoge, may also, without warrant, exercize the powers con-
ferred upon a peace officer by the last article.

MLXYV. In the execution of the duties imposed upon the peace
officer he may command the aid of as many male inhabitants of
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his county, city, village or town, as he may think proper; and a
citizen so commanded, may provide himself or be provided witl,

such means and weapons as the officer viving command may
designate.

MLXVIL A person so commanded to aid the officer, who
without lawful causc refuses or negleets to do so, is guilty o' a
misdemeanor, and ix punishable by o fine not exeeeding five

3 - . . . N
pounds, or by Imprizonment hot exceeding one month, or hoth.

AMLXVIL A magistraie to whom complaint is made azainst a
person charged as @ vagrant, may, by a warrant, signed by him
avith hix name o ofiee, deprte any irecholder of the district or
county to arrest and bring the vagrant betore him, to aswer the
complaint: and it the nmme ot the person complained of be not
known, he mav be described in the warrant and in all subse-
quent proceedinas thereon, by a fictitious name.

TITLE V.

OF PROCEEDINGS RESPECTING DI-OR-
DERLY PERSONS.

1065, Who are disorderly persons.

1069. On com laint, warrant to be issned,

1050. On contesxion or proot that he ix a disorderly persen.
.\‘L‘(‘Ul’il_\" L0 be ]'equircd,

105 1. If security given, detiondant to be discharged.  1f not, to
be convicted. Form of certificate.

1072, Certificate, to constitute reeord oi conviction, and to be
fyled.  Commitment thercon.

1078. Undertaking, when forfeited.

1074. How prosecuted. procecds how applied.

1055, When new security may be required, or defendant
committed after recovery on recognizance.

1076. Defendant committed for not giving security, how dis-
charged.

107 7. Ifeeper of prison to return list of disorderly per=o
committed to Court of Nessions.

107s. Examination of the case by the Court.

1079. Court may discharge, or authorize the binding over of
disorderly persons. -

1080. Court may also commit him to prison. Nature and
duration of imprisonment.

MLXVIIL The following are disorderly persons:

1. Persons who actually abandon their wives or children,
witl.lout adequate support, or leave them in danger of hecoming
a burden upon the public, or who neglect to provide for them
according to their means:

NN169
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9. Persons who threaten to run away. and leave their wives
or children a burden upon the public;

5. Persons pretending to tell fortunes, or where lost or stolen
goods may be tound

4. Keepers of hawdy houses or hou=es for the resort of pros-
titutes, drunkards, tipplers, gmnesters, or otaer disorderly per-

KGNS 2

5. Perions who have uo visible profession or calling, by which
(6 maintain themselves, but who do o, for the most part, by

samine

¢:. Jucelers, common showmen and mountebanks, who exhibit
or perform for proiit, puppet <iows. wire or rope-dancers, or
other idle showw, acts or feafs :

%. Persons who keep. in a public highway or place, an appa-
patus or devies for the purpose of egaming, or who go about
exhibiting tricks or gmming, thereswith

4. Persons who play. in a publie highway or place, with cards,
dice or any other apparatus or device for gamine.

ATLXIN. Upon complaint on oath, to a mazistrate or police
justice of a city, village or town, or to the mayor of a city ov
nunicipaliiv, azainst a person, as being disorcerly.. the fuagi--
trate musi issne a warrani, signed by hiin wiih his naune of
fice, reauivine o pence oificer fo arrest Ceieidant, and bring
hine before the maociavate for examination.

MLXX. If the magistrate be satisfied, from the coniession of
the defendant, <1 by competent testimony, that he is o disorderly
person, he may require that the person charged cuter into a
vecoonizance, with one or more sureties to he approved by the
magistrate, to the following cileet:

1. If he be o porson deseribed in the first or sccond subdivi-
<ion of" article 1068, that he will suppore his wife and children,
and will indemmiiy the county, city, villoge or town, against
their beconing. within one year, chargeable upon the public;

2. Tn all other cases. that he will be of good 1ehaviour for the
space of cne year:

Or that the sureties will pay the sur mentioned in the recog-
nizance, and which must be tixed by the magistrate.

MLXX!L Ii'the recoguizance be 2iven, the defendant must be
dischareed. Bat it not, the ma<zistrate must conviet him as a
disorderiy person, and must make and sign with his name of
office, a certificate in substantially tire fcllowing form :

«T ceriity, that A. B., having been brought before me, charges
with being a disorderly person, I have duly examined the charge,
and that upon his own confession in the presence, [or, ‘upon tes-
timony duly adduced before me,] by which it appears that he is a
[pursuing the description as above, which is appropriate to the
case,] 1 have adjudged that he is a disorderly person.

“ Dated at the , of , the day
of . , 18 .
“E. F.
Justice of the Peace of the
of " [or, as the case may be.]
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MLXXXIL T IS
MLAXNNIL The magoisirate it 1 1af
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SMELXNYEL T Leeper o0 every prison o0 whicl disonies Iy
Persons may be coirviniited, miss reinra to Lhe enil Courl of
General isessions of the onesson the st day o) iis next ferm
alter the commiimens, a livt o) the p('rs(ms‘;\'n conpnitiod and
thew 1a his cusiody, wish the notaee of (he ooionee of cach, the
name i’ the mawkaraie by wihoem he swos commiited, and the

term o! Li+ hnpri<enment,

MLMNXA . The sand Conrg st fhevevpon Liguive nio the
circuinstance< oi cach eaxe. aad heor any proof that may be ol-
fered. and mu-r examine the vecord of convietinn, whiell is ovi-
dence of the iiets contaived in it antil disproved.

MLXXIN. The Cowrt may discharge @ person so connniited,
from imprizoninent. cither abxojutely er upen his giving security
as herein provided or i hie he aominoer, the Cierk of ilie Peace
may hind him out is some Lowtal calline as a servavt, appren-
tice, mariner or otherwise, until fie he olvwee s or i he bec laee,
may coutraci v hiz serviee with an person, oy o lpheror, -
vant, appreniice, maviner or othorwize, for not exceeding onc
year. 'U'he Eiudine oul or coutraet, pursuait (o this avtiele, has
the same eficct o the indenfure oif an aporentice. with hix own
consent and that oi’ his parenix, und =ubjects he person bound
out or contricied. to the sanie control az i he were bonnd ax

an appreniice.
MLXXX. The Court may also, in its discretion, order a per-

son convicted as a disorderly person, to be kept in the district,
county or city jail, for a tevm not exceeding six months at hard

labour.
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TITLE VI .

OF PROCHEDINGS RESPECTING MASTERS,
APPRENTICES AND SERVANTS.

e

1681, Complaint against apprentice or ervant, for absenting
himseli, or reiusing to serve, or for a misdemeanor, or
ill beliaviour.

10%2. Yarraat, when complaint is made in the absence of

the defendant and by whom and how executed.

(0=3. Hearing the complaint, and committing or discharging
the defendant.

1084. Complaint against the master, for cruelry. ris-usage or
viclation o dufy.

o&s. Hearine the complaint, and dismissing it or discharging
{he anprentice or servani.

10%6. Preceding articies, not appiicable to wpprentice with
whem money s received or agreed dor.

Jos7, Compiaind by and agninst masier i ~uch ecase, and
divection theroon, i not comypremized by bail a! xession.

Losn, Preceedings thereon, nnd order of the Court.

[oxa, Iidenure or coniracet of serviee, how assigned on ceath
ot taster,

MELXXXL If an apurentice op servani, lawiully bound to
service as prescribed by ospecial siatutes, or by law, wilfully
abzent himselt therefrom, without the leave ot his master, or
refuse 1o scrve according to his duty, or be guilty of any niis-
demeanor or ill behaviour, his inaster may take him betore a
magistrate in the county, district, city. or town, or before the
mayvor of & citv or o the municipality where he resides, and make
complaint of tne siets under oath, or may, without taking him
befcre the magistrate, :nake the like complaint.

MLXXNXIL if the complaint be made in the absence of the
delendant, and the facts be proved to the satisiaction of the
magistrate, he must izsue his warrant for the arrest of the de-
fendant and so bring him before the magistrate forthwith, or at
a specified time and place, to answer the complaint, which war-
rant any peace officer within the jurisdiction of the magis-
trate must accordingly execute, by arresting the defendant and
taking him before the magistrate as directed.

MLXXXII The magistrate must immediately, or at a time
to which he may, for good cause, adjourn the matter, proceed to
hear the pariies and their proots, and if the complaint appear to
be well founded, must cominit the defendant to the district, county
or city gaol, for not exceeding one month, at hard labour, where
he must be confined in a room with no other person ; or may, by
his certificate, discharge the defendant from the service of his
master, and the master irom all obligations to the defendant.

MLXXXIV. It a master be guilty of cruelty, mis-usage, re-
fujsal of necessary provisions or clothing, or any other violation
of duty toward his apprentice or servant, as prescribed by
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special statutes or by law, or by the indenture or contract of
service, the apprentice or servant may make complaint thereoi’
on oath, to any magistrate where such master resides, who nust
summon the defendant before him at a specified time @ ud placé.

ML?QL\V. The magistrate must immediately, or at n time
to which he may for good cause, adjourn the matser proceed
to hear the partics and their proofs, and if the comphaint be we"ll
founded, muxt, by his cervtificate, discharee the lapl)l'en”[ice or
servant trom the scrvice of his master: or if not. he must, by «
similar certificate, disimiss the complaint. e

MLXXXVL The preceding articles of this title do not extend
to an apprentice or cierk, whose master has received, or is en-
titied to receive a st oi oiey wivh him, ax o compensation
for his instruction.

I\ILXX};\ [l. Where money I paid, or a;:nwwi to be I)ai(l, on
binding out o clerk o apprentice, the master o the elerk or
apprentice may malke comnlaint as before mentioned, and
the magistrate to whom it is inade, mu=t cxanine ity as herein
provided, «rd on =nch examination may make such order and
direction between tue partces, as the justice of the cnse may re-
quire, and if the complaint cannoi be compromised, the nfaf,:‘is-
trate muxi take orccocnizance tfromn the master, or irom the
clerk or upprentice oxibie ease sney bey sor bls appearance at
the next Court i Messions oi the Peace for the disiriet or county
in a s oo with ceties aoproved by thewn to answer the-
complain'.

MLYXXVIL Upon bearing the parviies, the Conct gy, by
an order entcred upon the minuies, direct that the cleric or ap-
prentice be dischiarued from serviee, and thot the snoney paid or
acreed for in binding hirm out, be refunded, i’ paid, to the person
who advanced it, or his personal representatives o it’ not paid,
that it be dixcharged, and that any securiry given therefor be de-
livered up or cancelled, or mauy punish the clerk or apprentice by
fine or imprisonment or both as for a misdemeaiour.

MLXXXIX. Upon the deatl of & moster to whom a person
has been bound to service, a= clerk, apprentice o =evvaut, the
personal representatives of the master may, with the written
consent of the clerk, apprentice or servant, acknowledged beloye
a magistraie. assien the indenture or confract of vervice to ano-
ther, who thereby becomes vested with all the rights of the mas-
ter, but if such writtcn consent be refused, the assgninent may
be made with the same eticet, under an order of the suid Court
of Sessions upon fourteen days notice of the :15>‘i'>l:1<,-:{ﬁi'3(>11 iherelor,
to the apprentice or to his parent ov cuardian, il there be any 11
the district or county.

0014',&
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TITLE VIL
OF CRIMINAL STATISTICS.

———

1090. Clerks of Criminal Courts to transmit statement to
the Provincial Secretary.
1091, 1092. Report of Sheriff respecting persons convicted at
those Courts and at Police Courts.
1093. Form of Report.
1094. Sheriff to make certain inquiries to enable him to
make Report.
1095. Magistrates holding Courts to give information to
Sheriff and to make certain inquiries.
1096. Copics of certificates of conviction in Magistrates’
and Police Courts, to be transmitted to Provincial
Sceretary by Clerk of same.
1097, 1095, Clerks of the Peace to transmit transcripts of con-
victions to Secretary of the Province.
1099. Penalty for neglect to comply with provisions of
this title.
1100. Secretary of the Province to cause this title to be
published, and to report annually the information
obtained pursnant thereto.

.

MXC. Within ten days after the adjournment of a Criminal
Court the Clerk thereof must transmit to the Provincial Secretary,
by mail, a certified statement of the number of indictments tried
thereat, specifying the number for each offence, the number on
which convictions were had, the number on which the defendant
was acquitted, and the number of indictments against persons
discharged without trial. specitfying the number for each offence.

MXCI. Within ten days after the adjournment of such Court
the Sheriff’ of the district or county where it was held must
report by mail to the Provincial Secretary the name, occupation,
age, sex, and native country, when known, of every person con-
victed at that Court of a public offence, with the degree of
instruction which each person convicted has received, and such
other information in relation to the persons so convicted, and
their offences, as the said Secretary may require.

MXCII. A Report must be made in like manner by the Sheriff
of every district or county in which there is a city, in respect
to persons convicted at a Magistrates’ or Police Court. The
Report, in respect to such Courts must be made on the first days
of January and July in each year.

MXCII. The Report required by the last three articles must
be made in the form to be prescribed by the said Secretary.

MXCIV. To enable the Sheriff to make his Report he may,
either before or after conviction, by himself or his deputies, make
all necessary inquiries of the persons convicted, and of the keeper
of a gaol, penitentiary,or other prison where the persons convicted
are confined, as well as of all other persons.
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MXCVI. Every magistrate holding a Magistrate’s or Police
Court at which a person is convicted of a public offence, must
on being so required, furnish to the Sheriff of the county, all
thg information he can obtain, to enable the Sheriff to maké’ the
said report, and must make such inquiries of the persons con-

Xicted before them, and of others, as the said Secretarv may
irect. ) ’

MXCVIL. When a Clerk of the Peace transmits to the said
Secretary transcripts of convictions had in Criminal Courts, he
must transmit therewith, copies of all certificates of convietions
in Police Courts, fyled with him. ‘

MXCVIIL. The Clerk of each Police Court in the several cities
of this Province must, on the first day of every month. transmit
by mail, to the said Secretary, a transeript ol the entry of every
conviction of that Court, durine the preccdinz month, éontaining
the name of the offender, it description of the oflence, and the
judgment upon the convictiom.

MXCIX. For every neglect of a mngistrate, clevk or sheriff,
to comply with the requirements of this title, he shall forfeit the
sum of five pounds to be recovered in a civil action, in the name
of the Queen.

MC. The said Necretary must cause this Title to be published
with forms and instructions for the execution of the duties
therein prescribed, and to be distributed among the officers
therein mentioned, the expense of which must be paid from the
Provincial funds. He must also annually report to the Legis-
lature, the results of the information obtained in pursaance of

this Title.

TITLE XIL

MISCELLANEOUS PROVISIONS, RESPECTING
SPECIAL PROCEEDNGS OF A CRIMINAL
NATURE.

1101. Parties to a special proceeding, how designated.

1102. Provisions of the article respecting entitling affi-
davits, applicable.

1103. Courts and magistrates to issue subpeenas, and
punish disobedience of witnesses.

MCIL The party prosecuting a special proceeding of a crimi-
nal nature, is designated in this Code as the complainant, and the

adverse party as the defendant.

MCIL. The provisions of the article in this code in respect to
entitling affidavits in a criminal action, are applicable to special

proceedings of a criminal nature.

MCIIL The courts and magistrates before whom a specxaé
proceeding is prosecuted, may issue subpcenas for witnesses, &1; 1
punish their disobedience in the same manner asin a crim

action.
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TITLE XIIL

MISCELLANEOUS PROVISIONS AND
DEFINITIONS.

CHAPTER L
MISCELLANEOUS PROVISIONS.

o ———

1204, Code not retroactive.
1105. Not to affect or alter laws relating to Her Majesty's land and
naval forces.
1106. Provisions for magistrates extended to persons executing
like duties.
1107, 1108. General saving clauses.
1109. As to existing practice.
(110, 1111. When code to take effect.

MCIV. No part of this Code isretroactive, unless expressly so
declared.

MCV. Nothing herein contained shall alter or aftect any of
the Jaws relating to the Gevernment of Her Majesty's land or
naval torecs,

MCVL  All provisious concerning lMagisirates, Sheriifs or
Coroners shall, so far as they wure applicable, apply to such
officers and those severally appointed to exccute like duties, by
whatsoever name such otlicers may be described or known, in
ridines and others divisions or districts of’ limiied local jurisdie-
tion, not being judicial dixiriets recognized by law.

ACVIL Nothing herein contained shall be deemed in any way
to affect or alter any authority of Her Majesiy’s Privy Council
or Principal Secretaries of State, or of cither of ihe Houses of
the Imperial Parliament or of the Provincial Parliament, in
respect of any oflence, or to aflect the trial of any Peer or
any impeachment or any summary proceedings in respect
of any contempt against the said Houses cf either Parliament
or against any Court of Justice in this Province ;

AIBVIL Or {o repeal, abolish or alter any existing rule or
practice oi, in or rclating to any Criminal Court now existing
and which may be necessary or useful for the carrying of the
provisions of the Criminal Code or of this Code into effect, and
which is not specially repealed. abolished or altered by any pro-
visions contained in this Code. )

MBIX. Where any new rule or practice, or the alteration of
any rule or practice of any such Court shall be necessary for the
carrying of the provisions of this Code into effect, it shall be
competent to such Court to establish such rule, practice or
alteration, provided it regards Courts of Sessions of the Peace
or Magistrates or Police Courts, in which no Judge of any of the
Superior Courts of this Province shall preside, the sanction of

two of whom shall be necessary for the establishment of any
such rule, practice or alteration.
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MCX. This Code a

ot le applies to criminal actions and 1o all other
proceedings m criminal cases which are herein provided for,

from thfa time when it takes effect; and all such actions and
proceedings, theretofore commenced, must be conducted in the
same manner as if this Code had not been passed, without pre-
Judice however to any proceeding already had therein.

day

f‘MCXI. This Code shall take effect on the
0 )

CHAPTER II

DEFINITIONS.

1112, Interpretation Act to apply to this Code.
1113. Term * writing.”

1114. Term ¢ siznatures.”

1115. Term * original.”

1116. Term * determined.”

1117. Terms ** prosecuted and punished.”
1118. Terms ¢ to the tenor following,” or * as follows "
1119, Term  purport.”

1120. Terms *in manuer and form following.”
1121. Term “ fieloniously.”

b2z, Torm > charne

1123. Term * mugistrate.”

1124, Terms » peace officer.”

1125. Terms * Superior Courts."

1126. Terms * public prosecutor.”

—————————

MCXIIL The Provincial Interpretation Act shall apply to this
Code, as far as it i~ applicable, and not altered by the provisions
hereof.

MCXIII. The term * writing” includes printing.

MCXIV. The term *signature,” includes a mark, when the
person cannot write; his name being written near it, and the
mark being witnessed by a person who writes his own name as
a witness, except to an affidavit or deposition or a paper
executed before a judicial officer, in which case the attestation
of the officer is sufficient.

MCXYV. The term *inquired” shall be deemed to signify that
every proceeding preliminary to trial may be taken with respect
to any offences.

MCXVL The term - determined” that the offence may be tried,
and every subsequent proceeding, including the punishment of

the offender, may be so taken.

MCXVIL The term - prosecuted and punished,” that every
proceeding, whether preliminary or subsequent to trial, or upon
such trial, may be taken with respect to the offender, unless in
any such case there is something in the subject or context repug-
nant thereto.

ppler
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MCXVIIL. The term * to the tenor following,” or “as follows,”
imports an exact copy.

MCXIX. The term * purport,” means the substance of the
instrument appearing on the face of the instrument on reading it.

MCXX. The term “in manner following,” imports only the
setting forth of the substance of an instrument, or of words to
which they are applied.

MCXXIL The term * {cloniously,” as used in the description of
any act or omission, shall he deemed to signify that the act was
done or omitted to be done under such circumstances as consti-
tuted such act or omission a felony, within the provisions of the
Criminal Code, or of this Code.

MCXXIIL The term *charge " shall be deemed to include an
indirect as well as a direct charge of any offence.

MCXXIII. The term ~magistrate " shall extend to and include
every judge, justice of the peace, or other judicial officer having
authority. solely or jointly with another or others, to inquire of
or hear and determine the offences within the limits of his juris-
diction.

MCXX]1V. The term * peace oiiicer” unless when otherwise
provided, shall extend to and include any sheriff, coroner, con-
stable, marshal, or policeman.

MCXXYV. The term “Superior Courts” shall extend only to
the Superior Courts of Common Law in Upper ('anada, and the
Court of Queen’s Bench in Lower Canada.

MCXXVL The term “public prosecutor” shall include the
Attorney and Solicitor General, or any counsel in their stead
appointed to conduct the criminal proceedings in any district or
county, city or place.

MCXXVIIL The term * civil law” shall refer to the civil law
of England.

Note.—In the references to the Notes to the Criminal Cede,
those in favour and those against the doctrine of the text are
some times indiscriminately cited—the principal object in those
instances being to refer to the places in the books where the
subject of the text is treated. In this Code the citations are in
support of the text.



APPENDIX:

REFERRED TO IN THIS CODE, AND CONTAINING THE

MANNER OF STATING THE A H
CT CONSTITUTIN
THE OFFENCE. -

FORMS.

. No. 1.

INDICTMENT FOR MURDER.

———

Without the authority of law, and with malice aforethought,
killed C. D., by shooting him with a gun or pistol, or by admi-
nistering to him poison, or by pushing him into the river, whereby
he was drowned, or by throwing him from the window of a building,
or by means unknown to the Grand Jury, or as the case may be.

——m —

INDICTMENT FOR ARSON.

No. 2.
Arson, in the first degree.

Wilfully set fire to, [or burned,] in the night time, a dwelling
house, in which there was at the time, a human being, namely,
C. D., [or whose name is unknown to the Grand Jury.]

No. 3.
Arson, in the second degree.

Wilfully set fire to, [or burned,] an inhabited dwelling house
in the day time, in which there was at the time, a human being,
namely C. D., [or whose name is unknown to the Grand Jury.]

No. 4.
Or.

Wilfully set fire to, [or burned,] in the night time a shop [or
warehouse or building] (not being a dwelling-house in which
there was at the time a human being,) and which shop [or ware-
house or building] was adjoining to [or within the curtilage of Jan
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inhabited dwelling-house, so that such house was endangered by

such firing.
No. 5.
Arson, in the third degree.

Wilfully sct fire to [or burned ] in the day time, a shop [or
warchouse or building,] (not being a dwelling-house in which
there was at the time a human being,) and which shop [or ware-
house or building] was adjoining to [or within the curtilage of ]
an inhabited dwelling-house. so that such house was endangered
by such firing.

A G
Or, o

Wilfully set fire to [or burned] in the night time the house of
C. D, {not being « dwelling-house in which there was at the
time a human being, nor o shop or warchouse or building) ad-
joining to [or within the curtiluge of] an inhabited dwelling-
house which was endangered by such firing.

No. 7.
Or.
Wilfully burned the ship named the , Which was at
the time insured by the Insurance company of the

against loss or damage by fire, with intent to prejudice
such insurers.

No. &~
Arscn, in the fourth degree.

In the day time, wilfully set fire to [or burned] the house [or
building of C. D., (not being, &c., [as in No. 5, to the end.]

No. 9.
Or,

Wilfully set fire to [or burned] a savw-mill [or carding machine,
or a building containing a carding machine, or a stack of grain,
or a stack of hay] not belonging to the said A. B.
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INDICTMENT FOR MANSLAUGHTER.

——

No. 10.
Manslaughter, in the Jirst degree.

Was engaged in the perpetration of the following misdemean-
or: [stating it as in an indictment thereof.]

.And the said A. B, while engaved in the perpetration of such
misdemeanor, without a dexion to effect death, by his act [or
procurement, or culpable neglivence] killed C. D., bv‘[stri/;in . him
with a club, or by other means, to he stated as 1o No.. 1. i |

No. 11.
Or

Deliberately assisted one C. D., in the commission of self-
murder, which crime the said C. D. then and there committed, by
hanging himself’ by the neck until he was dead, [or as the case
may be.]

No. 12.
Manslaughter, in the second degrer.

Killed C. D., in the heat of passion., but in a cruel and unusual
manner, and not under such circumstances as to constitute ex-
cusable or justifiable homicide, by striking him with a eclub, [or
stating the means wccording to the fuct.

No. L3,
Manslauzhter, in the third degree.

Unnecessarily killed one C. D., by striking him with a club.
[or stating the means, according to the fact] while resisting an
attempt by the said C. D. to commit an assault and battery upon
him, [describing the offence or unlawful act attempted, according 1o

the fact.)
Or,
No. 14

Was the owner of a bull, [or other mischievous animal, describ-
ing it,] and knowing its propensities, wilfully suffered such bull
to run at large, [or kept it without ordinary care] and the said bull,
while so at large, [or not confined,] killed one C. D., who took all
the precautions which the circumstances would permit, to avoid
such bull.

Or.
No. 15.

Was managing a steamboat called the
for gain, and wilfully [or negligently] received on board so many

QQ169
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passengers [or such quantity of lading] that the said boat sunk
[or was overset,] whereby C. D., who was on the said boat was
drowned, [or otheruise killed. according to the fact.]

same applicable to railroad carriages.

INDICTMENT FOR RAPE.

No. 16,

Forcibly ravished IS. F.. a woman of the age of ten years or
upwards.

-

Or,
No. 17.

Carnally and unlawf{ully knew G. H., « female child under
the age of ten years. :

INDICTMENT FOR ROBBERY,

No. Is.
Robbery in the first degree,

Feloniously took a gold watch, [or as the case may be,] the
property of C. D., from his person and against his will, by
violence to his person, [or by putting him in fear of some immedi-
ate injury 1o his person.)

1\70. 19.

Feloniously took a gold watch, [or as the case may be,] the
property of C. D., in his presence and against his will, by violence

to his person, [or by putting him in fear of some immediute injury
to his person.]

No. 2.
Robbery in the second degree.

Feloniously took a gold watch, [or as the case may be,]‘ the
property of C. D., in his presence [or from his person,] which
was delivered [or suffered to be taken] through fear of some injury
to his person [or property, or to the person of a relative or member
of his family,] threatened to be inflicted at a different time which
fear was produced by the threats of the said A. B,
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<*
INDICTMENT FOR GRAND LARCENY.

No. 21.

Feloniously took and carried away a gold watch, [or as the
’

case may be,] the personal property of C. D., [or of a person

whose name is unknown to t). grand jury,] of the value of more
than five pounds. S

Feloniously took and carried away, in a dwelling house, [or
. ’

ship or vessel,] a gold watch, [or as the case may be,] the personal
property. &c., as in No. 21, to the end,

No. 23,
Or,

Feloniously took and carried away, in the night time, from
the person of (. D., a gold watch, [or as the case may be,] the
personal property of the said C. D\.. [or of a person whose name
is unknown to the crand jury,) of the value of more than five
pounds.

INDICTMENT FOR PETIT LARCENY.

No. 24,

Stole, took and carried away a silver watch [or as the case

may be,] the personal property of C. D., [or of some person un-
known to the Grand Jury.] of the value of five pounds or under,

Burglary, in the first degree,

Broke into and entered in the night time the dwelling-house
of C. D.,in which there was at the time a human being, namely,
the said C. D. [or whose name is unknown to the Grand Jury] with
intent to commit larceny [or other public offence, describing it gen-
erally] therein, by forcibly bursting or breaking the wall, [or an
outer door or a window or a shutter of a window] of such houss

{or as the case may be.)
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Broke into and entered, in the night time, the dwelling house
of C. D., in which there was at the time a human being, namely,
the said C. D., [or whose name is unknown to the Grand Jury,]
with intent to commit larceny, [or any other public offence de-
scribing it gemerally,] therein, by unlocking an outer door by
false keys, [or by picking the lock of an outer door.]

No. 21.
Burglary, in the second degree.

Broke into and entered. in the day time, the dwelling house,
&e.. [as in Nos. 25 and 26, to the end.
No. 28.
Burglary, in the third degree.

Broke and entered, in the day [or night] time, a building with-
in the curtilage of the dwelling house of C. D., but not forming
a part thereof, with intent to steal therein, [or if to commit any
other public offence, describing it generally.]

——

IN AN INDICTMENT FOR FORGERY.

No. 29.
Forvery. in the fir
orgery, in the first degree.

Forged [or counterfeited, or Jalsely altered, by erasing a mate-
rial part thereof, or as the case may be,] an instrument purporting
to be [or being] the last will and testament of C. D., devising
rertain real and personal property, with intent to defraud.

No. 50.
Or,

Forged a certificate, purporting to have been issued by J.C
an officer duly authorized to malke such certificate, of the ac-
knowledgment of C. D., of the execution by him, of a ‘convey-

ance to E. F. of certain real property in the town of
with intent to defraud the said C. D,

’

No. 31.
Forgery in the second Degree.

Counterfeited the great seal of

this Province, with intent to
defraud.
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No. 39.
Or,

Falsely made an impression, purporting to be the
of the great seal of this Province, on an Instrument in writing
b

lLinoc
being [or purporting to be] a » [stating generally the
purport of the instrument,] with the iatent to defraud,

impression

No. 33.
Or,

Counterfeited a gold [vr silver] coin of the republic of Mex-
ico, called a dollar, which was at that time cur rent, by custom
or usagce, with this Province.

No. 34.
Foraery, in the third degree.

Counterfeited a <old [or silver] coin of the Republic of France,
called a franc, with the intent of’ exporting the same, to injure
or defraud the citizens ot that republie.

No. 35.
Forgery, in the fourth degree.

Had in his posses<ion a counterfeit of a gold [or silver] coin of
the republic ot Mcxico, called a dollar, which was at that time
current in this Province, knowing the same to be counterfeited,
with intent to detraud [or injure] by uttering the same as true,

[or false.]

IN AN INDICTMENT FOR PERJURY.

No. 36.

On his examination as a witness, duly sworn to testify the
truth, on the trial of a civil action in the Court of
between C. D., plaintiff, and E. F., defendant, which Court ha(l
authority to adminixter such oath, he testified fulscly, that [stating
the facts alleged to e fulsr,] the matters so testified being mate-

rial, and the testimony being wilfully and corruptly false.

INDICTMENT FOR BIGAMY.
No. 37.

Having a wife then living unlawfully married with one G. H.
RR169
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IN AN INDICTMENT FOR VIOLATING THE GRAVE.
No. 388.

Removed the dead body of O. P., [or a human being, whose
name is unknawn to the Grand Jury,] from the grave, for the
purpose of selling the same.

IN AN INDICTMENT FOR LIBEL.

No. 39.

Published in a newspaper called the , the following
libel, concerning C. D.

IN AN INDICTMENT FOR AN ASSAULT AND BATTERY.

———

No. 40.

Assaulted and beat C. D.
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