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B ILL. 

An Act to establish a Code of Crinlinal Procedure. 

W-- HETIEAS it is expc(lien! to es~abli~h a Corle ~.f Crim~na] 
l','ocecure for the Ponnce of Canada: Be It therefore 

enacted, &c. 

I. That this art ~hall be I\:no,vn as TIlE CODE OF CRUfINAL PRO
CEDURE OF THE PR(I\T\"E OF C.\:'II_\D.\. 

11. Thi~ Code i~ di \-ide(l into six part~, 

The fir~t rdates to the Court~ haying original jurisdiction of 
criminal actions: 

The :-;ccond relatf's to the prevention of public offi'nces : 

The third rebtl's to the proceedings in criminal actions prose-
cuted by indictnlent : 

The fourth rela1cs to proceedings in the Polic~ Courts: 

The fifth relates to special proceedings of a criminal nature: 

The ~~ixth relates to costs in crilninal actions, and in pro
ceeding;.; of a crinlinal nature: 

Ill. A cnme or public offence is an act or omj~'sion forbidden 
by la\v, and to \vhich, upon conviction, puni~hment is attached. 

IV. Punishments are 

l. Death: 

2. Imprisonment: 

3. Fine: 
4. Removal from office: 

5. Disqualification to hold and enjoy any office 01 honor, 
trust or profit under the GOH)rnment of this Province. 

6. \Vhipping. 

V. Public offences are divided into, 

1. Felonies: and 

2. l\1isdemeanors. 

VI. A public offence, punishable \vith death or by imprison
ment in the Provincial Penitentiary, is a felony. 

VII. Every other public offence is a misdemeanor. 

VIII. No person can be punished for a public offence, except 
upon legal conviction in a court having jurisdiction thereof. 

LX. Eyery public offence must be prosecuted by indictment, 
or presentment, except in 
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Proccedings had for the remov::l of a ciyiJ officer of the 
Pro"ince, on an impeachment for \\'liful or corrupt Inisconduct 

in 0 lice: 
2. Proceedings had for tllP removal of, J ustice~ of the Peace, 

and others holding OtTiCL' at tite pleasure of the Crown: 

3. Offences arising in the militia: 

4. Offene('s cognizahle "b)' Poli('(' Courts, Police Justices or 
Superintendents, or J ustic('s of the Peace: 

5. Contemph. 

X. The proceeding for the trial and puni~hm('nt of a public 
Offl'l)(,f', is known as it crimina I action. 

XI. A criminal a('1 ion is pr()~('('uted by the title and in the 
l1:lmf' of the SOY('I"(·jgn fi 1\' tIw time being, as a party against 
the party charged with the offi'nce, 

xn. The party pr()~c 'cut ed in a criminal action, is de~ignated 
in this Codl" as the dej"t·ndant. 

XIII. In a criminal action, t I If' defendant IS entitled, 

1. To a speedy :lnd public trial: 

2. To lllake full answer and defence thereto by himself in 
person or by couus..} learned in the law. 

S. To produf'(' witnesses or proof in his hf'h:lIC and to be con
fronted with and cross examine the witllf'~Sf'S ;t!2":linst him in the 
pr('~ellc(' of tllf' court: exc·ept that where tltt' cbarg l ' bas bef'n 
preliminarily f'X:llllilWd lwl()l'e a m:l!:!:istl'atc-. and the testimony 
}'c·ducc'd hy bim to tite fc)rm of a depositioll in til«' pl'('!-'ence of 
the ddl'ndant, \\·ho has. either in person or by counsel, cro!-'s
examillf'd or had an opportunity to ('/'os!-'-('xrtmilH' tIa' witlll'!-'S; 
the depo!-'ition or the witlwsS in such caSt' may he read as ed
dence, upon its twing satisl;;tetorily showll to the Court that he is 
dead or ill:-;:UW, or cannot, \\'ith due diligf'nce, be i.)und in the 
Provillcf'. 

XI\'. 1':0 person shall 1)(' suhj('cted to a !-'t'('ond criminal action 
for a pubIi(~ offence, ttJf which IH:' llas once been duly convicted 
or acquitted on t Ilf' me rib. 

xv. ~o person can be compelled, in a criminal action, to be 
a \vitness against himself: nor can a person charged with a 
public offence, be subjected before conviction, to any more re
straint than is necessary for his detention to answer ihe charge. 

XYI. :\0 person can be convicted of a public offence for 
~vhich he is entitled to a trial by jury, Ullless by the verdict ~f a 
Jury accepted and recorded by the Court, or upon a plea or 
confession of guilty. 



PART I. 

l'I-IE COURTS II~\ VIXG ORIGIN~'\L JURIS
DIC'frON IX CHljIINAL ACTIONS. 

XVII. The following arc the Courts of Justice in this Province. 
having original jurisdiction of criminal actions: 

1. The ~f'ypral courts of Queen's Bench: 

2. The Court of Common Pleas. 

3. The Courts of Assize: 

4. The Courts of Oyet· and Terminer: 

The~e are all Courts of Record, and ha,yp original jurisdiction 
in all matters of criminal otfence~. and exercise all such powers 
JS are dele~ated to them by statute or according to the laws 
no,,- in force in either ~r('1 ;()n of t Iw Pro,"ince -therefor, to~e
ther with :-;uch (llll1'r po\Vcr:--:, .iuri~(liction and authority as shall 
be and are ~p,'('ially dele~atf'd to them or either or any of them 
by thi:-; Act, or by the Criminal Code. 

;). The Courts of General Se~sions of the Peace. 

The:-;p are abo Courh of Record and pxercisp original juris
diction in criminal matter:-:. except ill the following: 

Treason and ~Iisprision of Treason; 

Offences a~;lil1:-;t the queen'~ person, authority or goyernment, 
infprior to Tre:1:-;oll. and other offences contained in the 2nd 
chapter of tllj~ Crilninal Code; 

Homicidp, and other offences cont;l ined in the 15th chapter of 
the said Code; 

Perjury and subornation thereof; 

Duel and Challenge; 

Forgery, and other offences connected therewith, in the 18th 
chapter; 

Bigamy and Incest; 

Bribery. 

6. The Police and Magistrate's Courts. 

XVIII. These last Courts have summary jurisdiction over the 
following public offences committed in their respective jurisdic
tions, and over an such other offences as are specially subjected 
to their jurisdiction by this Act or the Criminal Code, or by any 
statute not repealed by this Act or the said Code. 

1. Assault and battery, not charged to have been committed 
riotously, or upon a public officer in the execution of his dutiess 
or with a felonious intent: 
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2. Poi.5oning, ki~lin~, maiming, wounding, torturing, ill-treat .. 
ing or cruelly bea: ing an animal: 

3. Racing animals, \yithin one mile of the place where a court 
is held: 

4. Committing a wilful trespa~~, or severing any produce or 
article from the frecholrI, not amounting to larcpny: 

5. Larceny. ,vhen the amount :-;tolen is not aJleged to exceed 
one pound: 

6. Embezzlement, ,dWll the amount embezzled is not alleged 
to exceed five pounds: 

7. Heceivillg ~t()J<.1l g-ood:-:, when t 11f~ vnlue of 1 he goods alleged 
to have bccn so recci\'ed do('s not exceed five pounds: 

8. l\falicious injul'ie:-: :md mischief...:, not end;ln~f'ring life or 
personal safet~r, or gri'_'YOlIS bodily ll:trm to the suffer( 'l' or ,,,hen 
the value of tlw property takcn or ('arried a,,"ay, (II' amount of in
jury or mischief occasioned tllt'n:by is not alleged to exceed five 
pounds: 

9. Selling pOIsonous suh~tances. not labelled as required by 
statute: 

10. l\faliciously removing-, altering, defacing or cutting down 
monuments or marked trec~: 

11. l\Ialiciously breaking, destroying or removing mile'-stones, 
mile-boards or guide-boards, or altering an inscril.tion thereon: 

12. Wilful trespa:"scs, when the value' of the property taken or 
carried a\\"ay. or injury occasioned thereby is not alleged to ex
ceed fiye pounds. 

13. Profanity. 

14. Blasphemy. 

15. Drunkenness. 

16. Vagrancy, and the offences mentioned in the 25th chapter, 

.Provided.that the defen~ant in all case~ shall haye a trial by 
a Jury on his appeal theretor as in other cases . 

. XIX. Any C?ur.t ?r .l\Iagistrate hav~ng jurisdiction of any 
CrIme, has also JurlsdictIOn over accessones thereto either before 
or after the fact. 



PART II. 

OF rrIIE PI~E'TE~TrOX OF PUBLIC 
OFFEXCES. 

Title 1. Or L.\\UTL nr:'-:L~T"\\,l'r,. 

2. Ul" TIlE I:-;TLln'E:-;TIU~ 1 IF OF(,lCr:a.·~ 1"'1' Jr;-;TICE. 

OF L.\ 'VFUL RESIST;\ ~CE, BY 'Vf10;\f, IN 
~\'H.AT C,\ ~ES A..\'"D TO 'YI-L\ T Pl'RPOSE. 

'.20. ny tIw party ahout to lw injured. 
21. By other partie:.:. 

XX. Lawl'nl }"p"i:-:tancf' to the commi~:-:il}n of a public offence 
may he mad,' by t Ite party ah lilt to lw illj un'u, 

1. To prcyent an ofT.'ncc a~aillst hi:-: per.";Oll : 

2. To prc\"('nt an illl'~:t 1 at kmpt, by if)rCe, to take or 1l1Jure 
propt'rty in his lawful }l1l:-:.";('S:-:iOll. 

XXI. By other partir's, 

In aid or ddt'llI'/' 01' tlw pel':,on about to be injured, sufficient 
to prevent the offence. 

TITLE II. 

OF THE INTERVEXTION OF TIlE OFFICERS 
OF JUSTICE. 

2-2. In ,vhat cases. 
23. Persons acting in their aiu, justified. 

XXll. To prevent public offences: 

1. By requiring security to kepp the peace: 

2. By requiring the attendance of police in exposed places: 

3. By suppressing riots. 

4. By criminal proceedings against offenders. 

XXIII. When the officers of Justice arc authorizpd to act in 
the prevention of public offences, other person~, who oy their 
command, act in their aid, are justified in so doing. 
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CHAPTER 1. 

SECURITY '1'0 KEEP THE PEACE. 

Information of threatened offL'nce. 
Examimation of complainant and witnesses. 

". arrant of arrest. 
Proceedings, on complaint being controverted. 

Persons complained of, when to be discharged. 

St>curity to kpep the peace, ,,-hen require(i. 

Effect of gi\ing or rcfusi,;g to give sPcurity. 

Persons committed for not giving security, how discharged. 

l~ndE'rtakinrT, to be transmitted to Sessions. 
1:> 

Security, when fl"IUire(i, fi)r assault, &c., ill presence of a Court of -'la .. 
gi,;tLltcS. 

34. A ppearallcc of party bound, UpOll his uncle} takillg. 
35. Person bound, may be discharc;ed, if compbinant do not appear. 

:1f;. Proccedings in Ses,;jorrs, 011 appearance of both partie's. 

3i. Undertakillg, when brukt n. 
;)S. F\·iJenee of breach. 

39. Security for the peace Dot required, except accorJing to this chapter. 

XXIY'o .\.n inf"rmation m:ty III' l:t:d l)('fo\'f~ any magistrate 
that a PPfSOIl ll:tS tlll'eatc')l('(1 to commit an (,fTence against the 
person or propcrty of another. 

XXV. \VIH'n t11f' information is laifl lwforc the magiqrate. 
hc mu~t ('xaminC' on oath tlw eomplainant and :my "'itlw~ses 
prOdU('f·d hy him and 1l11l:-'t t:tl\(, their df'p(lsiti()I1~~ in writing. 
and call:-iC them to })(' subserihed by the' parti('s makillg- them. 

1 CII. C. L. p. 3:2. 

XXYI. 1f it appear from tlw df'positiolls, th:lt there is suffi
gient !2'l'llund tC)}' l'r()('f'f·din~·. tIl<' 11l:t!!i:-itrate mu~t is~up a sum
mons or "":UT<tnt, as 11<' m:ty .illd~·f' ('~'1H'di('nt/o f'nsure ju-;tice, 
dirc,ctP(1 !!"('w'l'alh' to an\' p('a('1' <dficc'r of' the district or c(Junty, 
city Ol' to\\"I1, )';'('itill~ . tllf' ~Ilh:.;;t:tll<'f' oj' the inii)rmatioll, a,~d 
cOl~mandillg- the ofli('C'r fort lnyit h to :t rre-;t the person com
plailwd ()t~ and bring him IH'i'orc' him~l'lf or some other m;t~is
trate ha ying jurbdiction. 

Hawk. P. C. h. 2. eh. 13., SS. 11, ]5,16, 18. 

XXYII. \Vhen the person complained of is brought before 
the magist ratf', if 1 he char!!c be controverted, the magisl rate 
must take testimony in rclation thereto, which must be reduced 
to writ ing, and subscribed by the witnesses in the presence of 
the accused. 

XXVIII. If it appear that there i~ no sufficient ground for 
proceeding, the magistrate shall dismiss the charge, ,,,"hether it 
be direct or on suspicion only, and discharge the accused. 

XXIX. If there be sufficient ground for proceeding, the magis
trate shall require tIl(' person complained of to enter into recog
nizance in such sum as the magistrate may direct, ,vith one 
or more :-;ufficif'nt sureties, to abide the order of the next Court 
of General ~essiolls of the Peace for the district or county, and 
in the mean time to keep the peace towards the people of this 
Province, and particularly to,vards the complainant. 
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XXX. If such recognizance be gin'n, the party complained of 
must }w di~charged, lmt if it bl' not ~:iY('n, the rJl:IQ"i~tJ'ak mll~t 
commit him to prison, ~llf"'ii~ying' ill the warrant, the Ckll'g-C, the 
requin'llwnt to gi YC st'curity, the amount thereat: and tl!l' Oflli;-;sion 
to gi H' the same. 

XXXI. If the person comp1:tiiled (trIll' committed for not ~'iYin~: 
security, he may be di:-:;charged by any rna~i;-;trale upon g'ivillg 
the ;-;anll'. 

XXXII. ~nch recognizan('(' mu"t }w forthwith tl':ln~mitted hy 
the 1l1;lg'i~!rak to I lit' Clerk or tlie P(,:l(,\~ for till' district or county 
in which it lta:-; been J'( '(Ti yeLl. 

:\ XXIII. ..:\ pe r;-;o 11 , ,,·lto, in }If' prr'~('n('(' of' a court ()r ma u-i...;
tratl', a~;-;:1Ult;-; or thre:tkn~ tl) a-':-'::lldt an()ther, or to ('lImnlit all 

otli'l1c!' :1~':lin~t hi:-; jH'I',On or 1'I'ullf'l't,\-' or willi (,(lnt.-I)(b with 
another with :t Il~T\T \Yoni;-;, ma \' \w oni<'l'ed },Y til!' ('(jurt 01' llla
gi~tra t" to ~'i ye . ~"('urit\- :),,' pro\Tid,'d llf'l:~in:t boY!', and on 
'!'efu:--al to do so, he may b'e cOIlJmitt,'d ;tS proyicicJ aho\-,'. 

X:\XIY .. \ person who lw" f'llt('red into a r('('ogTlizail('(' 10 "t"'P 
tht' pe:wl', must apr,'ar on tlw fil'~1 dny oj' tl!l' ll('xt 1"I'm of the 
Court of General :--;"~SiOllS of till' said di~trict or county, ;111(1 on 
Ltilure :'-:0 to do hi~ reeog'niz~lIt('" will 1)(' ipso facto ii'l'li'itf'd, alld 
may bl' pro~ccuted, unle~,,, bis dctault Le excused durillg- til(' 
~al1l1' te1'1n. 

X:\X\T. If the complainant do not :tppear. the p('r~on com
plained of way be disehar,~'f'd, unlf's:-; !.!,'()od cause to t 1)1' cf)ntrary 
be ~hl'wn. 

XXXYI. If both parties appear, tlw Court of l;eneral ~l'ssi(Jns 
may l1e;1 r their proofs and alle,!!;atiolls, and may eitlwr di~('harg-" 
the undcrtakill!.!:, or I'C'(luin' a n('w OIl!', for any titll" not ex
ceeding one year. 

XXXVII. A recognizanc(' to kpf'p the peac(' shall IJp dl'I'ml'll 
to be broken, on the failure or tlJ(' ,,('r~on complained of' ~o to 
appI'ar at the :-;aid Court 01' Gf'Ilf'l'al ~,';-;;-;ions, or UpOll hi,,,,; Iwillg' 
conyicted of a brea(,\J of till' })(':I('(', ~hall then·upon il'sO (acto 
stand forfeited, and may IJ(' PI'U;-;('cuted. . 

XXXYIII. In all actions upon such )'f',·"s::nizancp:-;, tit(' ofTl '111'(' 

stated in the record of (,(1I1\'ict ion mu:-;t he allf':2:f'd as tit!' hr,':tch 
of the recognizance, and shall be conclusi \-e eyidence thcl'f'ol: 

XXXIX. Security to kf'ep th8 }wacf' or to be of good heha
viour, cannot be required, except as prescribed in this Chapkr. 

CHAPTER II. 

POLICE IX CITIES A~D VILLACE:--; AXD THEIR AT

TE8DA~CE AT EXPOSED PLACES. 

XL. The organization and regulation of1111' pol icC' ill the citi,~s 
and Yillages in this Province, are governed by special statutes. 
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The mayor or other officer having the directi?n of the 
police in a city or Yillagf', must order a f~rce, suffiClen~ to p~e
Sf'I'Yf' the peace, to aH(~nd any puhlic meetmg, ,,,hen he IS satls" 
fled that a breach of the peace is to be apprehended. 

41. 
4') 

43. 

4t. 
.t5 . 

CHAPTER IV. 

SUPPRESSIO~ OF RIOTS. 

Powers of Sheriff or other officer, in o\'ercoming resistance to process. 
His dllt\, to certit)- to C(lUrt, the namc:, of resisters and their abettors. 

I )uty of a person commallded to aid the ·officer. 

Rioc-" what? 
Duty of Sheriff. 

.tl'. Refusal to aid. 
47. ~tl'fus~l hy :\Ia~istratc to 3ct. 
41'\. Calling tlllt military anlI thl'ir action. 
49. GO\,l'fIlOr may, in cerLlin <:ase::-., prodaim a county in a state of insur-

recti'lll. 
50. l\Lty rl'roke t~Je proclamation. 
5l. CO:Jscqu,'ncl's of resi~tin; proce.8s, after a county is proclaimed in a state 

of illsurrection. 

X L1. '·Vhen a pe:u'(' nfTl ('(' 1', :-,! lth"rized to execute process, 
fiml:-: 01' 11:t~ ]'f';1"':()1l to apprellCml t ll<tf l'f· . ..:i~t ance \Vi II he made to 
tlw ('~:t'('uliOll or th{' 1 H'O(,(':'''':, 11«' ~:!tall return 1hf' fact to the 
Slll'rili' or the di:-:l riC'1 Oi' C( ILlll~ Y in \vIti{'h tlw pro('c-..:s i~ to be 
:'{'l'n.d who Illay c(lll1Tll:lnd as many male inhabitants of his ' .. ' .. 
distrid or (',(lIl1lty :1." lw may thillk pr0l'{'l', to a~~i:-;t th(' officer in 
o\'('l'enmiuoo tlte n·..:i~lancc, :lIld if ll('('(':-:~-an-, in ~l'izing, ~tlT(':-:ting~ 
and coni i n~1!.?' t lIP pa r1i('s l'{ ·~i~.;t iug amI the 11' aiders alld abettors, 
to be punished accordiug to la\\'o 

XLIl. Tllf' ~llf'ritf mu:-:t certify to tlw court or magistrate by 
whom or from which the pro\'{':-:~ i:":~lled, tIlt' name;..; of ~uch par
tics, their aiders and [thettor;..;, to the end that they Inay be 
proceeded (Jgail1~t. for contl-mpt. 

XLIlI. En·ry pC'r~:on comnwilde,I a~ abon~ by ~uch Sheriff to 
assist the officer in the {')JTution of proce:-:s. ,,-ho, without lawful 
cau~e, rcfu~cs or neglcct~ 1 () obey the COIlUl1~~tld, is guilty of a 
misdemeanor. 

XLIV.When any persons to the number oft ,,"ch"e or more, armed 
with offensivl' \H'apons, or to the nnmber of thirty or Inore, 
whether armed or not, are ulllawfully or riotou;..;ly assembled in a 
district, eounty, city, yillagl', parish· or town, tl;c Sheriff of the 
district or county, the .:\Iayor of the city or town, or l\Iayor or 
chief ('xceutiYP Inunicipal officer or the county or yillage, as the 
case Illay be, must go amon~' tlw pf'rsoll:"; assemhled, or as near 
to them as pos~'il)lt .. and conunalld thew, in the name of the 
Sovereign, immediatl·}v to disTH'l':-:\· . 

• ~ • J 

XLV. If the persons assembled do not immediately disperse, the 
magistrates and officers nlust immediately arrest them, or cause 
them to be arrested, that they may be punished according to 
law, and for that purpose may command the aid of all persons 
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present or ,vithin the district, county, city, town, village or 
pa!ish, and may thereupon proceed in such nlanner as they may 
deem necessary, to disperse the assembly and arrest the offenders. 

XLVI. If a person so commanded to aid the magistrates or offi
cers, neglect to do so, he shall be deeilled one of the rioters and 
be punishable accordingly. 

XLVII. If a magistrate or officer having notice of such unIa,,"
ful or riotous assembly, negkct to proceed to the place thereof: 
or as near thereto as he can with saiety, and there to exercise 
his authority for suppre:,sing the same 'and arresting tIlt' offend
ers, he shall be guilty of a misdem.eanor. 

XLVIII. 'Vhen there is an unlawful or riotous assembly, "'ith 
intent to c0l1ll11it a felony or to om·\' vioknce to person 'or pro
perty, or to l'('sist by /(11'('(' the laws of tllP Provin('(\, and tllP fact 
is l1lade to appear to the ~ltt'ritf of tl1(' di-.;t\'ict or county, or the 
1\Iavor of the city or to,,'n aforesaid, or either of them, as the 
casZ, may be, may' issue an order directed to the commanding 
officer or military force undf'l' his command, to 1urnish such 
part of it as he l~ay deem suffieient for th(· purpose, to appear 
at a speciiitd time and pla('e to aid the civil authorities in 
suppressing violence and ent(>rcil~~~' tl1(' law. 

1. The commanding officer to whOln the order is g'iVCll must 
forthwith 01)('y it: and the troops l'clluired must appear at the 
time and place appointed, arIlled and equipped with necessary 
amluullition. 

2. \Vhen an armed force is called out for the purposp of sup
pressing an unla"'f'ul or riotous as~~('mbly, it IUust obey the 
orders in relation thereto of the civil officers requiring them. 

3. The troops must not be brought np to the place until after 
the magistrate has ordered the assembJ y to disperse. 

4. En>ry endeavour must be used, both by the ma~istrate 
and ciyil ~fficers and by the officer commanding the· troops, 
,vhich can be made consistently ,vith the preservation of lifp, to 
induce or force the rioters to disperse, before an attack is made 
upon them by \vhich their Ii yes may b~ endangered. 

5, The commanding officer nlust act entirely on the defensive, 
not suffering his men to use their anus except to repel actual 
violence, unless 

6. An attack be made on anyone of the troops, by which his 
life is in danger, or an attempt be nmde to disarm him, when he 
luay defend hiluself by dischargillg his fire-anus: 

7. A general attack be made by the rioters upon the troops 
with fire-arms, luissiles or other weapons by \vhich their lives 
are indiscriminately put in danger, the commanding officer may 
order the troops to fire; but not until an endeavour has been 
made to disperse the rioters by less dangerous means: 

8. If the troops cannot be placed between the rioters and the 
persons or property apparently intended to be attacked, and the 
purpose of the riot be persevered in by Ineans evidently danger
ous to the life or property of others, although no attack be made 
on the troops themselves, the conuuanding officer may be directed 

B169 
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to disperse the rioters hy s~l?h means .as he .may deem effectual,. 
and hy firing upon then1 It he shall Judge It necessary. 

XLIX. vVhen th(' GOYf'rnor is satisfied that the execution of 
the la\\-~ has been forcibly resi:--:t('d in any District or County, by 
bodies of mel!, or that combinations to resist the execution of the 
laws by force exist in :IlJY district, county, city, to,,-n or yiUnge, 
and that the ciyil power h<1:--: l)(,I'n ('xf'l'ted and has not been suf
ficient to enforcl' their ('X('('lIlion, he may, on the application of 
the ~heriff, or of the Attorney G"I1l'l'al, or of any two Inagis
trates, by proclamation, to be puhli:--:hed in the Canada Gazette, 
and in sllch paper~ in trw di:--:trid or county as he may direct, 
declare the ~am(' to be in a s1 a tf' of insurrection. 

L. The Governor may, when he shall think proper, revoke the 
proclamation authorized by tIl{' last:t I't icle, or declare that it shall 
cease, at the time and in tIte manner directed by llim. 

LI. A person \\'ho after the publication of the said procla
mation I'f'sists or aids in re~isting tl1(' ('xI'cution of the la\\", in a 
distrid, county, city, town or parish so proclaimed, or who aids 
or attempts th!' r('s('ue or ('scape of another from lawful custody 
or confinement by re:=tson thel'l'ol: or \yho r('sists or aids in re
sisting a foref' ordered out to quell or ~lIppress an insurrection, 
shall be guilt y of a felony, and 1)(' punishable by imprisonment 
in the Penitentiary for not less than three years. 

PART III. 

PIlOCEEDJXGS IX CnI:\IIX .. \L AC1~IOXS 

PIlOSECUTED B\'" IXDICTJIEX'r. 

1. OF THE LOCAL J eRI~'DrCTION OF Pl'BLIC OFFLW'E:'. 

2. OF THE TnrE OF co:mJCXl'lXG CRDJIXAL ACTIOXS. 

3. OF THE hFOR:\rATION AXD PROCEEDIXGS THEREON TO THE COM

MITMENT, IXcu'srVE. 

4. OF THE PROCEEDINGS AFTER C -J'\J'\rrT I ( .'.f :\JENT AND BEFORE NDICT-

:\lENT. 

5. OF THE hDICDJENT. 

6. OF THE PROCEEDINGS ON THE INDICT.\IE,I,(T BEFORE TRIAL. 

7. OF THE TRIAL. 

8. OF THE PROCEEDINGS AFTER TRIAL AND BEFORE J L'DGMENT. 

9. OF THE J eDG:vtEXT AND EXECUTION. 

10. OF ApPEALS. 

11. OF MISCELLANEOUS PROCEEDINGS. 
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TITLE 1. 

OF THE LOCAL JCRI~DICTIO'~{ OF PUBLIC 
(,FFEXCES. 

52. Jurisdiction of Offences committed in thi:'> Pro',ince. 
53. \YIlPn the Offelll'f' i~ commenced \vi: /wut, but consum

mated within, thi:-; P!'m·il)(,{,. 

54. \Yhen an offence i~ committf'd p;:rtly in one District or 
County and partly in another, or \vithin 500 yards of 
tIl(' boundalT ther/'ot: 

55. \Yhere propcrty i~ it'loniously ta kt'n in any part of lIer 
l\Iaj('~ty'~ dominions and held in possession in this 
Pro\·incc. 

56. J uri~d i ction of an offence on board a \'('~;-;el or in a car-
na~·c. 

57. Of indictment for kidnapping, cntieing away a child, or 
abduction 

5~. Of :-;ame for bigamy or incest. 
;)!l. Of same for lilwl. 
60. 

61. 
or ~allle for return from tr:1nsportation. 
Of ~;~lIl1' lor reccivin~ :-:tolen goo<i:-;. 
or same for hurt~ out or. and death in, the Province . 

• or sallle for for!2:ery. 63. 

64. or ~ame for accessories befor.-' the fact. 
6j. Of sanw for ~ame after the HLCt. 
HI;' Proccpding-s a!.!,"ain~t accessory without principal. 
6i. Conviction or acquittal in 0)](' di~trict or county a bar 

where juri~diction is cOllcurrcnt. 
Iii-a. Ot1'ence:-: again:-:t tllP Po:-.tOffice. 
Oi-b. Indictments for returning from banishment. 

LII. E\'cI7 person being an inhahitant of t his Province or of 
any other country, is liahle to punishment hy the laws of this 
PrO\-ince for a public offence commitkd hy him therein. 

LIlI. \YllPn th(' commi:-;~ion of a puhlic offence commenced 
'without this Proyinct', i~ completed \vithin the samt', either by the 
defendant himself or through the intervention of an innocent or 
guilty a!2"pnt, or by any other Ineans proceeding directly from 
himself~ Ilf' is liable to punishment there10r in this Proyince; 
and in such rase the jurisdiction is in the district or county in 
which he offence is completed. 

LIV. \Vhere any public offence shall be begun in one district 
or county and completed in another, 01' on the boundary of two 
or more districts or counties, or within the distance of fiye hun· 
drp.d yards of any such boundary, the jurisdiction over such 
offence shall be in any of the said distI'ic: s or counties; the five 
hundred yards shall be measured in a direct line from the 
boundary. 

5 Jur., 225; Harr. Digest, 7171. 

LV. When any person having stolen, or otherwi:~(' unlawfully 
taken in any part of Her l\L,jesty's dominions, any property 
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-whatsoeYer, the stealing or taking ,vhereofis made punishable byJ 

indictment under this Code, shall afterwards have such property 
in his possession in :lIly part of this P,ro\:ince, t~le jurisdiction 
over such oftence shall be in any part ot tlus PrOYlnCe, \vhere he 
so had such property- ~ and for en'}'), recciYf'r t~ler.eo~' k~lO\ving the. 
-.:ame to have been so stolen or taken, the JurlsdlCtIOn thereof 
shall be in that part of' the Province \dlCre he shall receive or 
have the said property, 

LVI. 'Vhere any public ollenee shull be comnlitt~d in t~is Pro
vince in or upon any cat'l'ia!..'"c \vhatc\'cr cn:plo~'ed In a~ly Journey 
on any highway or on board a Y('sse! naYIgat111g a I'lvcr, laker 

canal or ~tr('n.m, or lying therein in tIte prosC:'cnt ion of her 
Toyag:f', and in all c:t:-'('S ,,,here any part of a high\\'ay or of a 
river, lake, canal or stream, shall constitute the boundary of any 
two or more distric1 ~ 01' counties, the ,iul'isdict ion !"hall be in any 
district or coun1,v', through or by allY part ,,-hereof' !"l'ch car
riage or v('ssel shall naye passed in the coun;e of the journey 
or "oY:1 o·e. or in the district fli' UlI1llty \"here thf~ voyage ter-

, ~. ' 

minatc~. 

LVII. In all ca:-rs Ii!' ('hild-~:tr;-t1in~'. kidnappin;!~ abduction of 
any 1(>11131(', and unlawful ~f'izul'f' <llJti imprisolllllcnt of any per
son, the jUl'i:-'tiiction :-:hall he in 11l(' district or COllnty in which 
the oilf'nc(' shall be committed cr in, into or out of ,,,hich the 
person upon whom snch 0111'11('(' may h(~ committed, llmy in the 
commission thereof ha \'P been brought, or in ~dlich any act shall 
hr: done bv the deftmdant ill instj~:ating·. procuring-. pro1110ting or 
aidill~: in 0"1' being an a('('(':-:~ary to the cOlnmi:-:sion of the offence, 
or in abetting the partie.; concerned therein, 

LVIII. In nIl ca~es of hig'<lmy or incest c0111mit1ed in one dis
trict or county 'where thf~ defendant is Hl'l'l':"ted in another, tlJe 
jurisdiction is in either district or county. 

LIX. In all cases of Libel published in an? district or county 
of this Province hy allY person within or \\'ithout the Province 
at the time of the publication thereot: the jurisdiction shall be in 
any district or county in .,.,-hich sU8h libel :-:lmll be so published 
by him. 

LX. In all cases of return frOln transportation or banishment 
and being found at large in this Province ·without la\vful cause, 
the jurisdiction shall be either in the district or county ,vhere 
the defendant shall be found at large, or in or at which 'his sen
tence or order of transportation or banislunent 'vas passed or made. 

LXI. In all cases of receivers of property feloniously or unlaw
fully stolen, taken, obtained or converted in this Province, the 
jurisdiction shall be dther in the district or county in which the 
property is found in their possession, or in that in \"hich the pro
perty was by them actually received; \vhen property feloniously 
taken in one district or county by robbery, burglary, larceny or 
embezzlement, has been brought into another, the jurisdiction 
of the offence shall be in either district or county. 

LXII: When any person being feloniously stricken, poisoned or 
o~herwlse hurt upon the sea, or at any place out of this Pro
vn~ce, shall ~e thereof in this. Province, or being feloniously 
stflcl~en, pOlsone~, or othenvlse hurt at any place in this 
ProY~nce, s~lall dw thereof upon the sea or at any place out 
of thIS PrOVInce, every offence committed in respect of any such 
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Casr·, ,vhether the same shall amount to the offence of murdel 
or of' manslaughter. may be dealt with, enquired 01: tried, de· 
tCl'mined, and punished in the district or county in this Province 
ia which such death, stroke, poisonin!!,. or hurt shall happen, ir 
the same manner, in all respects, RS if such offence had been 
wholly comnlitted in such district or county. 

LXIII. In all cases of forg"cry the offence at common la,,, 01 

hy any act or stnJute may be d;~:llt ,,-ith, indicted, tried and pun
i:·;]wd and laid and charged to hayp heen cOlllmitkd in an \" di~:
trict or place in ,,"hich the ofrl'nc(~ shall haTe becn comli1it.ted 
(~t' in which the offender shall be npprchencled or be in rus
todv. as if his offence had her'n actually committed in that 
distl'ict or place; and {'\"c'ry a('('('s~Ol'y th(';'cto or person aidin:;: 
a1H'ttillg or ('olllls,:.lling the commi,sion of :my sueh ofie'Bt"'. may 
bc~ (kalt with, indic1ed, tried and punished, and his oJ!i'II(,(, laid 
and ('harged to han' 1wt'n committ('d in :lily district 01' place ill 
\\~hich the principal offender may he tri{'cl. 

LX[\-. In eases ofaeer-:',ol'ics he fore the fact.if an~" p('r.-,:oll shall 
co 1111:,el, procure or command allY one to COl1HHit any oJlt-ncc 
~uch IW1':'OI1 :,hall h,' d("'IJl('d ~'uil1y of the otfence ('har! .. ~:('d and 
may be indicted and ('()ny:,·~t('d :I~" :'11 :!f'('f':-.::-:nn- l)(,j(/I'('111f' l:wt. 
t:itl~el' to!!,"cther 'with til:, pril1{'iprd ofi'('ltli('l' or aftfT till' c0!1yif'!io.1 
or the said principal or 1(11' ;!, sllh:<(I!I~i\~f' (JjI:>IJ~(', and wllf'tlwr1l1(' 
principal shall or shall not. Ita\(' hC"1l J)l·,'vionsly cOI1\-iC'I('d, 01' 

shall or shall not be amenable to .T llsti('('. awl may he pUllisllf'd in 
the ~amE' lnanner as any :tC'Cf'S:-<Oi'Y before the facJ. to ttl{' :-:amr 
orieneE'. if convicted" as an H;_'CE'SSor~". may be punishcd: 
and the offence of the person so coullselliil!:!". procuring, or ('0111-

nlall(lin~. ho,p·;oeyel' Indicted, m;!~" be inquired oJ: tried. deter
mined, and punished hy ap~- Court whieh shall han' jurisdiction 
to try the principal offendor. in the sa.me manner a:-< ii' :-:uch of ... 
fence had been eomnlitted at tlw same place as the principal 
offence although the same may han~ been committed f'ithcl' on 
the high seas or at any place on land. whether within thi:-: 
Province or without; and in ca:-«' the principal offence sh~.ll 
have been committed within the body of any district 01' 

county, and the offence of counselling, procuring. or command ... 
ing, shall have been conuuitted ,vithin the body of allY other 
uistrict or county. the last mentioned offence may be cnquired 
of; tried, deterIuined, and punished in ('ither of such districts or 
counties. 

LXY. In cases of accessorics after the fact, if any person shall 
become an accessory after the fact to any offence, the otrencp. 
may be inquired of: tried, determined, and punished by any Court 
\vhich shall haye jurisdiction to try the principal ofit:mcp, in the 
same manner as if the act by reason ,,,-hereof such person shall 
have become an accessory had been committed at the same place 
as the principal offence, although such act may hayc been com
luitted either on the high seas, or at any place on land, whcther 
within this Province or 'without; and in case the principaJ 
offence shall haY6 been committed ,,-ithin the body of any 
district or county, and the act of the accessory shall have 
been committed within the body of any other district or county, 
his offence may be inquired of~ tried, determined and punished in 
either of such districts or counties. 

LXVI. If any principal offender shall be in any \vise convicted 
of any offence it shall be lawful to proceed against anyaccesso
ry, aider and abettor therein or therefor, in the same manner as 
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ifsuch principal offender had bp,en attaintf><l thereof, notwithstand ... 
iw~' :-oueJI pl'illf'ipal om'lldt'!' :-:hall (tie or 1)(' pardOl?ed, or otller
'wi:...:c deli\'('ITd twj',)J'(' att:lindf'l' ~ a!lel ('Y(,l'Y sw'h alder and abet
lor or a('(~t' . .;:...:or\' :...:hall sufI~'1' tI](' S:IIII(' pnnishIlW!1t, if he be in 
all\'wis(' ('oll\'i<..:ted, as he should ha\,(' suffl'rcd if' the principal had 
bc~n attainted. 

LXYIJ. 'YI1('ll thp, nlli'lIc'e, \,"1I<'t11cr principal or a('(-,c~sory is 
within tIll' juri...:(li('1 ion of two 01' lilli/'(' dis] l'i('l:-: or countie:-:, a 
('IIllyidioll or :Ic'quittal tll('\'('ol~ il1 OIH' ()f them, :...:hall be a bar 
to a criminal aet ion ther(,of in another. 

LX \'II-fl. The jUl'i:-;didion oyer offcn('('s n,~'ainst the Post 
()lll,'(' :-;b:tll 1)(: in :t!1\' di:-;1ri('1 or COlllltV "W}W)"f' the of renee 
i:...: commitfl'd 01' "'bere' 'tJ)(' o/if'mkl' is ;1 ppr'{,hcJ,1kd or ill eu:...:lo
(1\', a:...: if the ot1'en('(' \Y('1'(' ('ommittpd 1hen,in: or in l,(,:"':j){'ct of a 
n;ail, po:...:! I('tl CT b:l~', po:...:t If'fl PI', mOYf'able pl'oper! y, mOlH'Y or se
c'lrity :"':('lIt by tlj(' p,,:...:t, tI1(' juri:...:dietion shall bp, a:...: w('l1 in the 
di:...:l rid or count y in \\"hieh th(' ofll'neler i:...: :1 pprehcndecl or 
i:...: in ('11:...:1od~·, a:...: abo in all~" di:...:trict or county throll~'h any 
part wllerf~or :...:uch mail, p,,:...:t le1kl' "a~.!,' or po:...:t le1kr, IIJ4,Y('[lble 
propf'l't~', monr'y or :...:('('urit~, :...:ent by tIll' po:...:t :...:llall han' p:c-::"':f'd 
in the COll\'('\":lnC4' or deli\, .. ry thf'r('ol: in tltf' :...:allw manner :IS if 
it had :1f't11:I'ny })(,(,Il ('oJllmitted in :"':I/I,h di:...:trict or COUIlty, :tnd 
~Il all e:I:,(':-; ~dl('l'(' tlw :-:iC\,', c{'ntn' or other part of a hi~'j1\\'[IY 
01' a riY('I" cana I or n:l \"i!..!:a 1 ion :...:11:111 ('on:...:l ituk tbe b()lIIHI:lry of 
t.\\'O di:...:t riels or countil':-:, tIll' ,lllri:...:di('j iOll :...:llall lw in either a':-:, if 
it h:ld actuallY h('en committed in :-:w'h di:...:trict or ('ounty, and 
the otrf'I1C'(' of 'any ;(('('(':...:sory bd()J'(' th(' 1:U't to any such o'ffence 
:-:It:t11 and may be'laid and '('h:lrg('d to ha \"(~ bee~ committed in 
any di:...:trict or connty in \\'hich tIll' principal (,cfcllder lIlay be 
tried. 

7 W, -! and I Vic. c. 36, s, 37. 

LXYII-h. II' any person :-:('111 ('nccd or ordered, or hereafter 
to be :"':I'nt('need or ordered to 1)(' transporff'eI, or \\'ho :-:hall ha H~ 
agn'f'd or shall :t!.!,T('C' to tran:...:port or banish himself on certain 
conditions, either for lifi' or for any num} 11'1' of \,par:...: :-:lJall be 

, .' 
a ft('rwards at la rge within an~' part of thi:...: Proyince. contrary 
to such :...:('nl(,11I'(', order 01' ;1!!J'('('l1lcnt. without ~ome lawful 
rau:,;(', I){'Col'C' th(' expiration of hi:...: term of transportation or ban
lshmpl1t, {',"cry :-:Ul'il otfender :...:hall bp g"l1il1y of Felony. :md shall 
hp liabl:~ to 1If' impri~(m~d in,tlll' l~,'nitenti,~r~~ for Iil;:, and en'ry 
such oficl1der m~ly be trIed eIther III tlw clistrlct or county wllf'l'(, 
such otrender :...:hall be found :It larg(', or in the district or 
county, in or at which such sentence or order of transportation 
or balllshment was passed or made. 
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TITLE II. 

OF THE TIME OF CO~L\(EXCIXG CRIl\JIXAL 
ACTIONS. 

68. Prosecution for murder may l)(' commenced at any time. . ~ 

69. Limitation of two years t<w ot her fdoni.,:.;. 
70. Limitation of Ollf' Y(':tl' f(Jr ;tll otlwl' puhlic ofit"ncf's. 
'i 1. Exception when (\cti-ndant is out of the Proyincf'. 

72. Indictment deemed found, when presented in Court and 

filed. 

LXYIII. Prosecutions for mUl'llel' may hI' commPllef'd at any 
time without limitation after til(' deat It of the }H'l'SOn killed. 

LXIX. An indictllH'n1" f()r any other felony must be found 
within two years after its conuni:-;sion. 

LXX. In all otIwr public ofI('n('('s an indictment nmst lw found 
,Yithin one year aftpr its commission: ('xC'('pt that I))'oS{'('utions 
for offen('e:-: punishablt' on sUlllmary con\·iction sIwll lw COI1l

menced within three calendar mOBtlls ii'om thp commi:-:-:ioll of 
the offen('!', unle:-:s o~ lwrwis(' specially direckd. and in sueh SUIII

mary cas{'s th(, ('yidence oi' the party a~!'!'Ti{'\'('d shall }w admit
ted in proof of the otTence. 

LXXI. If, when the offence i:-: committed, the deft'ndant be 
out of the Proyinc(', tlw indictmf'nt may bf' iound within tllf' 
term herein limit('d ;drer hi . ...; (·(llllill!.!" \\·i,'hin tIl(' PI'oyilll'f': and 
no time, during ,,·hich the d.'ji'ndant is Hot an inhabitant of or 
usually rcsiuent \\·ithin tIll' -Pl'oyince ~hall be part of tIl(' 
limitation. 

LXXII. An indictment shall hf'df'emed to he- found within tlIP 
meanill!! of the preyious articles of this chapter when duly pn'
!'cnted by the grand jury in opell Court and l't'cei yed awl till'd 
therein. 
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TITLE In. 

OF TI-IE INFORMATION AND PROCEEDINGS 
THEREON TO THE CO)Il\IITl\IENT INCLU-
SIVE. 

1. The information. 

2. The warrant of arrf':-:t. 
3. Arrest by an officer, UlH.kr a warrant. 

4. Arrl':-;t hy an omt'"r, without a ,,'arrant. 

5. ;\1'I'('st hy a priY;lk 1)1'1':--:011. 

~i. TIe-takillg" after :tll ('sc:lpe or rf'SCl1P. 
't. Examination of the C':l~(, amI diseh:ll'g(' of the defendant or 

holdill'" him to :lllS\\·'·I'. 
~ 

Cll.\PTLR 1 

TIIE 1:,\ FOn~L\' TION. 

73. Int()rnl'1tion, tldincd. 
74. :'IIagi..,trak, defined. 
'iD. Juri:;diction of .:"\1:tgistratc. 
7.)-((. If SUllllllOllS issue hc:fore warrant ~.IlJ variance in same. 

LXXIII. The information i~ the t'()mplaint madf·to a magistratC', 
that a public offelllT II:IS /'('('n or is suspected to haH~ bC('n 
committed. in order 1 I) ('oll1JJCI the a PI"':l ran('(~ of tIle party 
J;:ll()WIl or sllspected tla'J'('o!: for inquiry conCl'l'nillg tlll' sarnc. 

LXXI \r. A ma~is1 r::tt(> is an' 01li"PI" haYill~ power to i-.;.;ue a 
v.mrrant fur the arrest of a person cllal'!.!:ed \"ith a public offellce. 

LXXV. :--;uch a \\'arr::lllt, to he ex('cut('d ,,-ithin the limits 
of tlw juri:-.:(iiction (If tIll' IJlil!.!'istrate, may lw ~:ranted by ;tny 
magistrat!' ,,·110 Ila~ authority I,y statute. ('ommi~sion or other
wi:,(', to make prl'iimillary inquiry ('onC'('rning the particular 
ofi't'Il(,f', or solely (,I' jointly with any otl}('l' lnagistrate to hear 
and determill(' slle!. oflj·nce. 

LXXY-If. In all ('a~(':-; \\'hc)'(' it is intended to is;.;tH' a sum
mOllS inste:ld of a \Y:llTant in the first instanc('. it shall not be 
lleC('SS:--lry that sucb inf(ll'nl:ltioll and complaint shall be in \\Tit
ing. or II(' sworll to or affirmed in manner a/tln·said. but in pn'!'y 

SUell cas(' sllch informat iOIl and complaint may be by par~l 
nWI'('ly and "'ithout any oath OJ' ailirmation \\'hatsoC"'cr to sup
port or :.;ubstantiat(' tIl(' sail 1(' ~ but 

]::! & 1;: Viet. eh. G9, sect. 8. 

N 0 ol~jcction shall be taken or allowed to any such informa
tion or complaint for :Illy alJr.g( 'd tIdect tlwl'eill, in substance 01' 

in iorm, or for any Yari:u}('(' hctW(,f'1l it and the (',-idence adduccd 
on the part of tlH' jH'OS('('ut ion before the l\Ta~:d: .. :trate \"ho 
shall t:t1d' t I If' ('x~t1llination ot' the \yitllt'ss('s in that behalf a~: 
hercin before lllcntioned. 

12 and] 3 Viet. c. 69. 
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CHAPTER II. 

TIlE ,V ARRA~T OF ARREST. 

i6. Examination of the prosecutor anel his witness, upon the information. 
77. J)epo~itioIlS, ,,,liat to contain. 
78. III what Cdse v::lrrant of :.trre~t llIay be issued. 
7!). Form of the warrant. 

SO. ~;am(' or description of the defendant, in the warrant, and statement 
of the offencl·. 

81. 'Warrant to be directed to and executed by a peace officer. 
~:!. If i~,.,ued by a Jlld!.!;C', to what officer directed. 
;-;:3. To what peace officer warrant to be direl'tl'd, and whcn and how 

to be f'xecuted in another district or COUllt). 
8'+. Endorsement on the warrant, for ser\'il'C in another district or county, 

how and upon what pro(I!' to be made. 
S;j. Defendant to be taken before the magistrate issuing the warrant, or 

allother magistrate ill the same district or county, iff{lr t'el'my. 
86. Defendant, arrested for :1 misdemeanor in another district or county to 

be taken before a magistrate therein, and admitte(l to bail. 
't',7. Proceedillgs on Liking bail from the defendant, in such casco 
ss, Proceedings where he is admitted to bail in such case, but bail is not 

gIven. 
8~1. Before what magistrate in the same di::.trict or county, defendant is to 

be takcll, when the magistrate issuin~ the warrant is unable to act. 
90. Defendant, in all cases to be taken befure a magistrate, without delay. 
~ 1. If deremlant be taken before another magistrate than the one who i,;sued 

the warrant, depo3itions to be sent to the magistrate, or witnesses 
to be examined anew. 

LXXVI. \Yhen ~uch complaint i~ made the magi~trat~ must 
examilw on oath tlw informant or p\'()~('cntor. and any ,vitlH'~~es 
he may produce; and must forthwith !'f'duce their depositions 
into 'writing. and ca u:~'e them to be subscribed by the parti(:s 
making them, and by himself: 

LXXVIl. Th~ dp.positions must set forth the faets stated by 
the prosf'cutor and his ,Yitnes~t's, tending to I·~ta.hlish the commis
sion of the offence, or their suspicion thereof, and the guilt of 
the defendant. 

LXXVIII. If the magi~trat~ be satisfied therefrom, that there 
is reasonable ground to helif'n~ that the offence complained of 
has been committed. and that the defendant has committed it, he 
must issue a warrant of aITf'St. 

2 Hale, P. C .. 72. 108. 

LXXIX. A ,varrant of arrest i~ an order in writing under 
th~ title of the Queen, signed by a magistrat~, commandin~ the 
arrest of the defendant, and shall be substantially in the follo,v
ing form: 

2 Lord Raym. 11 ~).j. 

" District or county of [or as the case lllfl!l be.] 

" In the name of our Sovereign Lady the Queen: To any 
" peace offic,"'r in this district, [oJ' in the COll nty (!( , or as 
,. the case may be.] 

" Information upon oath having been this day laid before me, 
"that the crime of, [designatillg it,] has been committed and 
" accusing C. D., thereof, 

C 169 
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" You are therefore commanded, forth,vith to a~rest the above 
"named C. D., and bring him before me, at [namIng the place,] 
"or in case of my absence or iI~abil~ty ~o <1:ct, before the nearest 
"or most accessible magistrate III thIS dIstrICt or county. 

" Dated at the 

" day of 

, [or as the case may be,] this 

• 18 ." [as the year may be]. 

E. F. Justice C!f the Peace, 

[or as the case may be.] 

LXXX. The ,varrant must specify the name of the defend
ant, (a) or if it be unkno\vn to the magis~ra.te. then ~e may?e 
designated therein by any name or descrIptl?ll sufficient to dI~
tinguish him; the offence in respect to whIch the \varrant IS 

issued, (b) the timp and place of issuing it, an~l the signature of 
the magistrate with his name of office subscrIbed thereto. (c) 

(a) Ru-,s. on Cr. 620-1; (b) 1 Hale, P. C. 582; 4 Bl. 
Com. ~90-1 ; (c) llawk. P. C., b. 2, c. 13, s. 22. 

LXXXI. If a woman be charged the warrant must specify 
her by name, and either as a single woman, spinster or wido\v, 
or as the wife of a person married or described as aho\"e. 

LXXXII. If a warrant he issued by a Judge of a superior 
Court, or hy a distri('t or (·in·nit Judge. it may be directed g('ner
ally to any peace oilief'1' in tllf' Province, and may be cXf'cuted 
by any of those officers to whom it may be deliycred. 

4 Bl. Com. 291. 

LXXXTII If it he i:.;sU(,d by any other magistrate, it may be 
directed to a peace nffic('1' hy ,~ame, or ~tenerally to allY peace 
offic('r in th(' di.<rict 01' county in whirh it is issued, and must 
})(' eXf'f'utf'd in that district or (,Olmfy «(1) ; or iftlw dl'ff.ndant be 
in anodwr dislrict or COUllty, it may he f'xecuted therein, upon 
t.he writkll dirc'ction of a magis! raft' of t1la t district or county 
indol'~ .. wd upon the 'warrant and siglled by him, with -his name 
of office, and dated at the' pla('(' \dwre it is made, to the fol
lowing etrect: ., This warrant may be eXf'cuted in the district 
" or county of ," [oj' as the c(/.~P may be.] (b) 

(a) 1 Ch. Cr. L. 38; .:j Ea~t, :2;):1 ; (b) J Ch. Cr. L. 46; 3 Esp. C. 176. 

LXXXIV. The indorsement mentioned in the last article, 
cannot, however, be made, unless upon the oath of a credible 
witness, in writing, indorsed on or annexed to the warrant, prov
ing the hand writing of the magistrate by whom it \vas issued. 
Upon this proof, the magistrate indorsing the warrant is ex
empted fi'om liability to a civil or criminal action, though it 
afterwards appear that the warrant was illegal or improperly 
issued. 

LXXXV. If the offence charged in the warrant be a felony, 
the officer after t he arrest made must take the defendant before 
the magistrate who issued the warrant, or some other magistrate 
in the same district or county. 

LXXXVI. If the offence charged in the warrant be a misde
meanor, or the defendant be arrested in another district or 
county, the officer must, upon being required by the defendant, 
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take him bcfore any magistrate in that district or county who 
must admit the den~ndant to bail, and take bail from hi-fi accor .. 
dingly. 

LXXXVII. On taking bail, the magistrate must certify that 
fact on the wan'ant, and deli \'cr the warrant and recgnizance of 
hail to the otficer having ehan~e of the d('f{~ndant. The officer 
mu..;t then di:..;char~p the defendant from alTest, and must, with
vut delay, deli \'('1' the w:1frant and recognizance to the Clerk of 
the Peace for the district or county. 

LXXXYIII. Iron the admission of the defendant to bail, by any 
other magistrate than by him who i:..;:..;ueu the warrant. bail be not 
forthwith- ginm, the orncer must take the de:i'ndant betore the 
magistrate who issued thc warrant, or some other magi:..;trate 
in the same district or county, as proyidcd in the next article. 

LXXXIX. \Vhcn, hy the preceding art icll's of this chapter, the 
defendant is required to be taken beiore the magistrate who 
i:";:':IlCd the \\'arrant, he may. if that magi:..;trate be absent or un· 
able to act. be ta].;:en before tlll' nearest or most accessible mag
istrate in the same district or county. The officer must, at the 
same time, deli \-er to thf' magistrate, the warrant with his return 
indorsed and subscribed by him. 

1 Hale, 582 ; 2 Hale, 112. 

XC. The defendant must, in all cases be taken before the 
magistrate \vithout unnecessary delay. 

6 D. and R. 623 ; 2 Hale 112, 119; Peake's R. 234. 

XCI. If the defendant be taken before a magistrate other 
than the one \vho issued the \varrant, the depositions on which 
the warrant was granted must be sent to that magistrate, or if 
they cannot be procured. the prosecutor and his witnesses must 
be summoned to giye their testimony anew. 

CHAPTER Ill. 

ARREST BY AN OFFICER UNDER A WARRANT. 

92. Arrest defined. 
93. By whom an arrest may be made. 
94. Every person bound to aid an officer in an arrest. 

95, 96. ,\Yhen the arrest may be made. 
97. How an arrest is made. 
98. No further restraint allowed than is necessary to the arrest and de· 

tention of defendant. 
99, 100. Offic('r m\l~t state his authority and show warrant, if required. 

101. If defendant flee or resist, officer may USE' all .necessary means to 
effect arrest. 

102, 103. "Then officer may break open a door or window. 
104. COlltinuance of custody. 
1 M. " of warrant. 

-
XCII. Arrest is the taking of the body of a person into cus

tody, in order that he may be forthcoming to answer for a publiC 
offence. 

4 Dl. Com. 289. 
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XCIII. An arrest may he either, 

1. By a peace officer under a w[ll'rant. 

2. By a peace officer, \yithout a \van'ant: or 

3. By a pri yate person. 

XCIV. Eyery person must aid a ~eace. o~('('r in the execu", 
tion of a wa.rrant, if the officer requIre hIS aHl, and he be pre ... 
:-;ent and acting in its execution. 

4 TIl: Com: 293,294. 

XCV. If the offence charged be a felony, tIl(' arr('~t ma.y be 
made on any day, and at any time of the day or ni;!"ltt. 

1 Ch. Cr. L. 40. 

XCVI. If it be a mi~d('meanoJ', tl1f' a I'r(,,,t cannot be D1:Hle on 
Sunday or at night, unless upon the special din'c/ ion of t,lw 
magistrate indorsed upon the wafJ'[lllt. or unks:-; on an attach
ment for a rescue, ('Ville:,;, 4;-)9,) or under an (>~ea pe ,,-arrant. 

;) T; R. 25. 

xcvn. An arre~t is made bv some actual touch or restraint 
of the person of the df't'f'ndant, f)y his ~ubmission to the custody 
of the officer by words or adi()n:..;, or hy the ]ayin~ hold of the 
party and pronouncing ,,"ords of actual aJTe~t. 

Chitty's Burn. Arrest; I Ch. Cr. L. -lR ; Foster, Disc. 2 of 
Homicide, 320. 

XCVIII. TIl(' def('ndant is not to he subjf'cted to any more 
restraint. than is nec('ssary for his arrest and detention, and to 
prevent his escape. 

6 D. and Ry. 623. 

XCIX. The officer executing the warrant must inform the 
defendant that he acts under the autlJOrity of a 'Y;:lrrant. notify
ing the substance thereof, and l11USt also sho\v the warrant, "if 
required. 

8 T. R. 188; 2 Hale 116. 

C. If upon an officer's deliyering his \"arrant for inspection, 
a party illegally refmw to re-deliyer the same to the officer. 
he may re-take it by force, proyided lIE' use no greater degree of 
"iolence than is necessary for the purpose. 

3 C. & P. 31. 

CI. If, after notice of intention to arrest the defendant, he 
either flee or forcibly resist, the officer may use all necessary 
means to effect the arrest and preycnt his esc;) pe. 

I Hale P. C. 489; I East P. C. 248, 400. 

CII. The officer may break open an outer or inner door 
or window of a dwelling-house, to execute the warrant. if after 
notice of his authority and purpose, he be refused admittance, 
and it cannot be otherwise obtained. 

14 East, 1l0; 4 Bl. C. 294. I Chitty's Cr. L. 56. 

cnl. An officer may hreak open an outer or inner door 
or window of a ?welling-house, for the purpose of liberating a 
person~ who. hav~ng entered for th(' purpose of making an arrest, 
1S detamed therem, or when necessary for his own liberation af
ter having lawfully entered the same. 

I Russ. on C. 632. 
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CIV. The prisoner when brought before the l\Iagistrate is 
deelned to continU(' in the custody of the officer until he be dis
cllarged, bailed or committed. 

~ Hale, 120. 

CY. En'ry "oarrl1nt :-.:ha11 continup in force until it has been 
fully executed according to its 11'1'111:;;. 

T. R. 110. 

(,HAPTER IV. 

AHREST BY A0J OFFICER, 'VITI-lOUT A 'V.\RRANT. 

IOf). In what ca!;e~ allowed. 

107, 108. ::\Iay brt'ak open a cloor or window, if admittance r~fu~(·(l. 
1 O~. ::\by arrest at \light, on reasonable suspicion of felony. 
110. ::\Iust state his authority, alld cause of arrest~ except where 

party is committing felony or is purstll'd aftcr escape. 
Ill. ::\Iay take before a magistrate, a person arrl'sted by a by

stander, for breach of the peace. 
112. ::\Iagistrate may commit by verbal or written order, for offences 

cOlllmitted in hi" presence. 
113. Sheriff and Coroner may search without warrant. 

CYI. A peace officpr may, \vithout a ,,'arrant, arrest a 
person on a criminal char!-!,"c, 

1. For a public offence, committed or attempted in his pre .. 
::,ence and yil'w: 

1 Hale, p. C. 4()3; Hawk. p. C. GI, c. 31, s. 54; 1 
Russ. 011 C. ~~!.)-6; C. & P. 741. 

2. 'Yhen the person arrf'stpd has committed a idony, althot1~h 
not in his yiew : 

3. vVhen a felony has in tact bf'pn committed or a. dangerous 
\yound inflicted and he ],. 1,~ /"\-';I:-o.{ :!I:d,k (,~, 1I"f' for hdil.'yillg" ; Jw 
person arrested to l1aH~ c(·'nmitkd the one ur illfiic;('d the other: 

'2 Hale 87, 91, r~.! ; 6 B. and C b3D. 1 Ch. Cr. L. ~2. 

4. On a charg-e, made upon re:1snnaLle cause, of the commis
sion of a felony by the par~y arrested. 

1 East, P. C. 301. 

eVIl. To make au arrest, as provided in the last article, 
the officer may break open an outer or innl'r door or \vindow of 
a dwelling-house, if, after notice of his office and purpose, he be 
refused admittance, and it cannot hp otherwise obtained. 

2 Hale, P. C. !)o-1. 4 Bl: Com: 292. 

eVIlI. He may without warrant break open ~uch doors 
to suppress an affray. 

2 Hale, P. C. 95. I Russ. 273. 

CIX. He may also, at night, without a warrant, arrest 
any person whom he has reasonabl~ cau:-;I~ for believing to have 
committed a felony, and is justified in making the arn·st. though 
it afterwards appear that a felony had not bf'en committed. 

6 B. and C. 635. I Ch. Cr. L. 21. 
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ex. "ncn arrestin~ a person without a "warrant, the 
officer mu~t inform him of his ,tulhority and the cause of the 
<1rre:-;t, cxcept when he i:-; in the actual commis:-;ion of a public 
offence, or is pursued immediately atter an escape. 

eXI. He mrty take 1)('Core a magistrate, a person, who, 
being engagf'd 'in a bl'f·;u·h of tlH' lwace, i~ arre~ted by a by
stander and deiiycred to him. 

I Russ. 274. 

eXIT. 'Vhen a public o{ff>ncp is committf>d in the pre
sence of a magistrate, IH' mny him:-;«·lf <1rrest or by a y{'rhal or 
"witten order, ('ommand any person to :-tl'),(·:-;t t lw offender, and 
may thereupon proccf'd a:-; if the offcndf>1' had been brought be
fore him on a warrant of arrest. 

1 Ch. Cr. L. '2;j; R. & ~r. C. C. 207; 1 Russ. on Cr. 
6:23. 

eXIIJ. A sheriff and coroner may arrest any felon in his 
district or county ,,"ithout warrant. 

2 Hale, P. C. 86, 4 m : Com: 289, '292. 

CHAPTER V. 

ARREST BY A PIUYATE PERSO~. 

114. In what cases allowed. 
115. :\J ust inform the party of the cause of arrest, except when actually 

committing the offence or on pursuit after escape. 
116. J\Iay break open a door or window, if admittance refm,ed. 
I 17. l\Iust immediately take prisoner before a magistrate, or deliver him to 3 

peace office. 
118. May detain persons until morning. 

CXIV. A private person may arrest another without warrant) 

1. For any public offence committed or attempted or a dan
gerous \vound given in his presence: 

Hawk. P. C. b. 2, c. 1~, s. I R. & M. 93,207; I Ch. Cr. 
L. 16. 

2. When the person arrested has committed a felony, although 
not in his presence: 

3. When a felony has been in fact committed, and he has 
reasonable cause or suspicion for believing the person arrested 
to have committed it. 

I Ch. Cr. L. 15, 19; 4 Bl. Com. 293. 

CXV. He must, before making the arrest, inform the per
son to be arrested of the cause thereof, and require him to 
submit,(a) except when he is in the actual commission of the of
fence, or when he is arrested on pursuit iJnmediately after its 
commission. (b) 

(a) Livingston's Code 504; (b) 1 Rus~ on Cr. 623. 

CXVI. If the person to be arrested have committed a fel
ony, and a private person, after notice of his intention to make 
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the arrest, be refused admittance, he may break open an outer 
or inner door or \vindo\v of a dwelling-hou~(', for the purpose of 
making the arrest, but not upon mere suspicion only. 

4 Bl. Com. 292, 3. 

CXVII. A private person, who has arrested another for the 
commission of a public offence, Inust, without unnecf'~:-;aJ'y de
lay, take him before a magistrate, or deliYer him to a peace 
officer or carry hinl to goal. 

1 Hale, 589; 2 Hale, 77, 81. 

CXVIII. Any person ohserved in the night attpmpting to 
commit a felony, may be law1ully detained by a privat'~ person 
\vithout warrant, until he can be earried before a magistrak. 

1 R. & ~l. CC. 93. 

CHAPTER VI. 

RE-TAKING AFTER AN ESCAPE OR RESCUE. 

119. :\lay be at any time, or in any place in the provine€'. 
120. ~lay break opp.n a dour or window, if admittanee refused. 

CXIX. If a person lawfully arrested, escape or be rescued, the 
person from \\'hose custudy he escaped or was rf'scued, may im
mediately pursut' and re-take him at any time of the day ()r 
night, and in any place in the Province, and deal with him ~IS 
on an original taking. 

eh. Burn's lnst. Tit. ~ord's Day; J T. R. 25; Dalt. 
Just. If;~). 

CXX. To re-take the person escaping or rescued, the person 
pursuing may, after notice of his intention and refusal of 
admittance, break open an outer or inner door or window of a 
dwelling-house into which such anTested person has ent('rl'd. 

1 Russ. on (; 6:i2; 1 Hale, 459. 
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ellA PTER VII. 

EXA::\f[\ATIOX OF TIlE C:l~~EJ A:XD DISCHARGE OF 

THE DEFE:L\DA,\T OR IIOLDl '~G IIL\! TO ANSWER. 

121. l\Iagistrat(' to inform defendant of the ch1rge, and his r;ght to 

cotlnst'!. 

1:2 .-L 

1 :2:'). 

126. 

Time to send for counse]' 
On appearance of counsel, or waiting for him a reasonable time, 

examination to prncee(l 
Adjournment by l\lagistrate. 
When to bc cOlllplded. 
On adjournment, defendant to be committed, or discharged on 

bail. 
127. Form of commitment. 
1 :2H. Depositions, to be read on examination, and witnesses examined. 
1:2~I. Examination of witnesses to be in presence of defendant, and 

witnesses to be cross-examined in his behalf. 
130. Defendant to be informed of his right to make a statement. 
1:11. 'Waiver of hio right, and its efiect. 

132, 1 :1:3. ~tatement, how taken. 
134. How reduced to writing. and how authenticated. 
] 3:j. After refusal, defendant's witnesses to be examined. 
136. Witne:,s('s to be kept apart. 
137. Who may be present at examination. 
13s. T('~timony, how taken and authenticated. 
139. Influence to obtain testimony not allowed. 
140. Depositions and statement, how and lJy whom kept. 
] 41. Violation of last ~ection a misdemeanor. 
14:2. Defendant entitled to copies of deposition.:; and statement. 
] -1:~. Dt'fendant, when and how to be discharged. 
144. When anu how to be committed. 
14:'). Order for commitment. 
] -Hi. Bail in case of doubt. 
14 i. Certified on bail being taken. 
148. Order for bail, on commitment. 

149. 150. Form of commitment. 
l.i I. If proof against another. 
15:2. If proof for other offences than charged. 
153. Undertaking of witnesses to appear, when and how taken. 
l;j4. Infan's and married women may be required to give security for 

appearance as witnesses. 

155. \Yitness to be committed, on refusal to give security for appear-
ance. 

156. Magistrate to return proceedings. 
}:,;7. Notice of appeal. 

158. Action of Judge on appeal. 

).j~l. 'Yarrant of commitment to be directed to officer. 
1GO. What sufficient statement in tr~ason, etc. 
161. ;\1 ust show authority of magistrate. 
162. If informal not to be discharged on habeas corpus. 

162 a. Prisoner for debt may be brought up for examination. 

CXXI. When the defendant is brought before a muO'istrate 
upon an arrest either with or \yithout w'arrant on a ch~rge of 
haying committed a public offence. or suspicion thereof. the 
magistrate shall inform him of the charge against him, a~d of 
his right to the aid of counsel in every stage of the proceedings. 
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CXXII. He shall ~ Iso allo\v the ddendant 3, r(·a~onable time· 
to send lor ('()Ul1sel, and adjow'n the exanunation for that pur
pose. 

CXXIII. The magistrate shall, immediately aftpf tile appear
ance of cout\>:Pl. or if 11Ol1l' apJH'ar and tlw lh·r('IHiallt require 
the aid of counsel, after "-;Iitill!! a re<t:-:oll:-thl(, ti:jJ( tbereior. pro
cerd to eX<tntinp into the (·ase. 

CXXIV. The :\lag:i:4ralc m:ty at hi:-.i di~()'('1inll adjourn tlw 
examination to snch futm'c tinw :tS Ilt;ty }'(·:tsonabh' hI' 11ece~
sar~-. and (a) S() from time to tinw. ('ith~r l)y ()l'all~- ~Iir('din~-\" tIl{' 
deielHl:tnt to ]'I'main in the sanll' ('ustody (b) or Ly ('ommitment 
~nclorsecl Oil tIl(' w:trrant of :t1'J'('si (c). 

(a) I ('11. Cr. L 7:1, -1; (b) I Hale, :jS,') ; ~! Hale, 1:20,:! : 
(I') l~,lc Abr_ '!'''l:;pa~s D. 

CXX\". The :uljntlrnnwnt sllall not h(> for more tItan two days 
at (,:t('It tinH'. nor more tlmll :--ix days ill an, uilless 1;11' .'.!-(lud (,;1lI:-:'~ 
she\"n by a tliela \-it or hy ('onSl'llt 0'1' 011 mutioll of til!' ddi.'nciant. 

CXXYi. If an adjonrlllllPllt ht' had for :II1Y (':tll~'.r'. th£' ma~i~
tl'at(' siJ;t11 commit the delendant 1;)1' examiuation. or di:-:chargf' 
him fi'om t'll-':I()dy. 011 :-:ufficient :-:('(~u]'jty 1willg' !lj\"'lt 101' hi:-: a

1
)

pearanct· at tlH' tinw to whidl tIJ(' t'x:llnination is ad.iourned. 

('XX \'11. TIl!' commitment for ('xamina,tion ~hall be hy an 
indol':-:('nlt'nt siglwd hy1];(' ma~~-i-;traj~·. on :1](' W:IITltllt or :t;Tf':--:t, 
to the followill!! 1'1£('('1 : "The ,,-illlill n;:wwd ,\" H.. ll;t,villg b('en 
.. bron!.!-ht l)('~())'(' me undcr tlti:-: \\;llTalll. i:-: (,()IIlI)litt('d lur ('xam
,- ina:ion, io tll(' ~lleritr of :. or .. to tlw k{'('p{'l' of the 
<. common go:tI. \..\.e." [as the C:tSI' may 1)('.] 

CXXYIII. At tIlt' (>xamil1ation. tIll' m~l.'.!-i: .. .,tr:t1(' sll:1I1. in the first 
plac(', I','ad to tlw defendant tli(' df'po;-;itiou!'> of tilt' "'itllf's:-:('."; 
('xamilll'cl ')Il t1lf~ 1.lking of the in/ill·llwtiol:. and if tlif' dC'fl'lldant 
requf'st it. mn:-:t :-:ummon the \\'itnes:-'(':-: :'0 '·X:t1llilWd. if thcy 1)(' 
in the distri(·f or count~·, if th(')' do not so ;t]>1'(·:lI'. t.11l'ir depo:-:i
tiOl1S S11:l1l 110t hI' eyidt·nce. HI'mnst abo is~lIt· suhpmn:ts for 
additional witne:-::-:C'.-; required l)y thl' prl);-,('('utor or ddl'ndant. 

:~ )1. & S. 1 ; I Ch. Cr, L. i7. 

cxxrx. The ,,-itnf'ss('s must he C'xamined in the presenc(~ 
of the dl'l'endant. if he b· in custudy, and may he eru,-:s-t'xamined 
in 11is behaU: • 

1 Ch. Cr. L. if I. 

CXXX. 'Vhen the examination of the witlW:-:SPS on the part 
of the prosf'C'!ltion is closed. the 11l:1~istrate must distinctly inform 
the det(>ndant. that it i.-; llis ri;,,(ilt to lI1ake a statement in l't·htion 
to the charge again.-:t him, (sta!ing,' to him the nature thereof;) 
that the stat pment is d(':-:ignt'd t () enable him, if he SCI' fit, to 
answ(,r the charge and to expla.in tlw bets allt'g"f'd :1gainst him, 
and that he is at liberty to refuse nlaking a statenH'nt. 

CXXXI If no statement be made. the magistr:1tr mu~t make 
a note 1 he 1'('01: immediately following the depositions of the 
,,-itness('s a~ainst the defendant. 

CXXXII. If the defendant make a statement, the magistratp 
shall take it in writing, ,vithont oath, and shall put to the dc
fendant the following questions only: 

n 169 



26 

1. 'Vhat is your narrle and age? 

2. 'Vhere ,vere you be rn ? 

3. 'Vhcre do you reside, and how long have you resided there? 

4. 'Vhat is your business or profession? 

5. GiYe any explanation :,-rou may think proper, of the circum
stances appearing in the testimony again:-;t you" and state any 
facts ,vhich you think ",ill teud to your exculpatIOn. 

CXXXIII. The all~\\"r]' of the defendant to each of the questions 
mu:-;t be distinctly read to him, a:-; it i:-; taken down. He may 
therpupon corr('et~ or add to his an:-;\\,e1', and it ml~st he corrected 
until it is made conformabl(' to what he declarc:-; IS the truth. 

CXXXJY. The statement must bl' reduced to "Titing by the 
maaistratf, or under hi:-; direction, not uuder oath (2 Hale, P. C, 

~ . 

52,) and must be authenticatE'd in the iollo',ying form: 

1. It mnst set forth in detail, that the defendant was informed 
of his ri~hts as provided abon', and that after being so informed, 
he made the statement. 

2. It must contain the quesiions put to him, and his answers 
thereto, a:-; proyided abon>, 

3. It may hr si~ned bv the defendant, or hp may refuse to 
.si~n it: but. if II(' rd'use to ~~i~ll it, his reason therel~r must be 
stated as he giH's it: 

4. It must bl' signt'rl and certified hy the magistrate. 

CXXXY. Aftf'l' the refusal of the defendant to make a state~ 
ment, ('1' after he has made it, his witne:-;:-;e:-;, if he produce any, 
must be sworn and {·xamined. 

CXXXYI. The \\"itnf'ss{'s produced on the part either of the 
prosecution or of tIll' dplclldant, cannot be prt'~'{'nt at his exam .. 
ination: and while a witnes:-; is under exaJnin~ltion, the magis
tratl' may {'xc\ud{' all witness{'s who haye not been examined. 
He may also cause the \\"itm's:--:cs to be kept separate, and to be 
preYented from conYcl'sing with each other, until they are all 
examined. . 

CXXXYII. The magistrate shall also, upon the request of the 
defendant, exclude from the examination, eyery person, except 
the clerk orthe magistrate, the public prosecutor, the prosecutor 
and his counsel, the defendant and his counsel, and the officer 
having the defendant in custody. 

CXXXVIII. The testimony given by each ,vitness shall be, 
under oath, reduced to writing as a deposition, by the magis
trate or under his direction, in the presence and hearing of the 
defendant, not in teehnical terms, but as nearly as may be in the 
very words used by the ,vitnf'ss, and authenticated in the follow~ 
ing form by the magistrate: 

1. It shall state the name of the ,vitness, his place of resie 
dence, business or profession: 



2. It ~hall contain the qUP~tiOllS put to the witness, and hi~ 
'an:-,wcl':-, t!JfT('~(): I'::tch an:-;\\"('1' twin'.!: di:...:ri:wtlv rf'ad to him as it 
l.s ta:\!':l down, awl Iwinz edl'l'('dedul' added "1), ull~il it is made 
<conformable to what he dcelar('s is the truth: 

:1. If a question put he ohj('('t('(l to on rither ~id( .. and o\"er~ 
tulen, or thl' \\'itll('SS dt'dill!' answ(Tin~~ it. that i:tct, with the 
:;!\'(lll 'H\ Oil which tltl' qUI':';! illll \\.:t:-i oycrrulf'd, Of the :1ns\ycl' dc
·~!in('d, shall be S1:1 It'd : 

4. The dep~hi1 ion s11::11 \)1' si~ned h~' th(' witllf's . ...:. (lr if he fl'.' 

fu.;;p to :-;iU"n it, his re:l:,on 1(11' l'!i'n...:illg· shall be slated in writing, 
:},~ he giYI's it : 

5. It shall hf) :-i~lled and cel'lif1{'d II\' tlw ma~istratc. 
, .' 

(,XXXI\" ~(' inl1w'lll'e Ly llwrtnS of any promi..;r. lhrl'at or 
ft:pr(·...:f·,ltatjnn :--In\l Iw lll.:tif· Itl :l:IY lwr...:,m U:ldei' ('x:llnination 
in indll"C' him to di:'I'lu.,e or withhuld ;1I1Y matter within his 
kno\y}ec!:.!·c. 

CXL. The '~\I~I ~i~t rat0 ~hall 1\((·p ;dl 1 he d~po~ition" 1 aken on 
the intfJrma:ion and O!l th(' {'xarnin:ltinn, \\ i!h thp stakllwnt or the 
;{pti'nJant if all:. until thpy arl' l'ptul'npd to thp prop,'!" Court: 
and ~Iwll not p'·1'1llit. them to lw iii "':I)('ded hy :til.'" lH'rson, exC'ept 
a Jud:;!' flf a Court hayill:.!" juri";llictifin or the otic'ne(" tlte public 
prosecutor. the pri ,"at E. pro . ...:! 'cutol' and the dcti'lHlant and hi~ 
counsel. 

ex LI. A yiolation of thp provi:.:ion:, of the l:1:-t articl(~ is pun& 
Ishable as a misdemeanor. 

CXLII. The defendant shall in all ca~ps. "ithin two days :-1fter 
demand, be furnished by the Jla~.!:istrate v,it h a copy of t"he said 
depositions and statement. or of ('ither of them, or shall be per& 
mitted to take a copy of the same. 

CX LIIl. If the :\Ia~istratc i~ s:ltisfied that a puhlic offence 
nas not been committed, or that there is no sufficient cau~e to 
belie\"e the defenda~lt guilty thereot~ he shall forthwith order the .' 
defendant to be discharged, hy an order in writing- att:lclwd to 
the depositions and stat('ment. and sigllrd by him, to til(' folluwing 
effect: .. There heing no sufficient cau..;e to belic\"(' the within 
named A. B. guilty of the offencf' within mentioned, I order him 
to be discharged. C. D., J. P." 

CXLIY. It~ in thp, opinion of the ::\ra~istrate, a public offence 
has 1)('('n committ~d, and tlwre is sufficient cause to bf'lien' tlJl' 
defendant guilty thereot: or to raise a..;trong presumption of his 
guilt, the magistrate must, in like man!H'l', attach to the deposi
tions and statement, an order, signed by him, to the following 
effect: " It apearing to me hy the within depositions (and state
ment, if any,) that the offence therein mentioned, [or any other 
offence, according to the fact, stating generally the nature there
of,J has been committed, and that there is sufficient cause to be
lieve the within named A. B. guilty thereof, I order that he be 
held to answer the same." 

CXL V. If the offence be not bailable, the following words, or 
words to the same effect, must be. added to the endorsement: 

1" and that he be committed to the Sheriff of the County of
'or to the keeper of the common Gaol, &c., as the case m~y be." 



CXLYf. It~ ho"\\'ever, it ~lpp~al' from the ('':;:~lnina~101l, 1hat an 
Ofr"IH'e has heen ~ommit1r 1, hill that tlIP. eYH1I'Iwe addu('('d ell (-g. 

not rai:-:e :-;ueh stl'on,~ JilT:~lllliptioll or!..~llilt :-I,~:aill:-;t. thf' de1(.'ndunt. 
a~ to require a ju<li{'i~d inquiry, or if lIlt' ('\'idellC'~-' .:Iddllced hy 
the d(' Ie 'ndallt w('ake: I~ :mdl I ll'l·,.;ump: iOIl. hur :-;illill '1('llt ,'~r()Ull( J 

for such inqui t'y ~:Lall :11 \: )('(11' ; IO~ \\' i i :!~t; 111I.1i:I2.": t I:c' d".1i:mdallt 
~halll)(' admittcd to lKlll i!t tit'" m:l:lIl1'l' ltf'iT11J:liter pl'onded. 

CXLYIIJ. If the otlCllf'f' he h.1il:t L1,-. ;1 iH1the dl';'~T:d:-I'11 1)1' ;Hlmit·
ted to hail, hut bail hr~~ nll~ lJ;'Pll 1:t:\('il. 1;]1' I;dfon'in~f \nll'(!:-', 

or word..: tn HlP. ~';t1il<' efl( 1. 1-, l!!l!:;j 1;,-, 'lddf'd to th(' ('wlol's(,lTIplll : 
i. nmi that he 1)(' adllliit('d 111 1:r:.il 1'1 t~lC ~nlll ci' and Ilf 
commitkd to the ~herifr (If the Di:-:trid 0)' (\:Ilil!y or ." EoI' 
in tIl{' City of -. to t}:f> k('cp~'1' 01' 1 ~Jf' pri:~on i:l tb· Ci:y or 

"] '1 I' '1 'l" ., unfl )(' ~:IY(' ~Ii('d )a: . 

CXLIX. If the i\r~l~i~tl';lj(· odl'i' trw c1":('!I(L:f;t 1:1 hI' commit-
, . 1 

t('d as aboH' proyided, be ~JI:dl rn;t!,,' out a C01111m!nwnt, ~l~'ne(t 
by him, with his namf' of oJiicp, :lnd df'li\I']' it, with tl:e deli'lI
d;wt, to tIl(' oflicf'1' 10 '\"hOltllw is ('OII!lllit1l'd, II' if1h:lt nlli('('1'be 
not pre:-:ent. to a IW:)('{' officf')', '\Yll() Jllll~t immediately deli\-f')' 
the ddendent into the propel' cl~:-;tqdy, lo!!pt}wl' \\ith tLe c'Jmlnit
nlent. 

CL. The commitment must hf' to the' followill~ effect: 

,. Distriet or County of [or as tli,. case may be. J 
., In thp namp of Our Soyereign Lady the qUf'('n : 

.. To t he ~herifr of of " [I d' or .. to 
the keeper of the prison. lVC." as the case 1Il(f!} IH'.] 

., An order having }wen this day made by lne, that A. B. he 
hcld to an~\\-f'I" npon :t charg'(~ of [stating hrif:tly thl' natlll'l-' nf the 
f!.ffpIICI',] you an' commanded to recf'iYe him into your custody 
and cit-tain him, until he bf' leg'ally di~('ltar~'('d:' 

., Dated at [as thl' ('OSI' may III',J this day of 
-, C. D., Justice nf tllp Pem'e." 

[a; the case may he.] 

eLI. If on examination before a Magistrate a charge i~ made, 
or .lust call~p of suspicion of any offence appear on oath against 
any onp tlH'n~ pl'f'sf'nt, other than tlw a('cu~{'d, the l\Iagistrate' 
may in lIis discretion order rum to be detained tor the purpose of 
examination, and may proceed as though such one had been 
brought up on a cLargt' made against hinl. 

CLII. If on pxamination it appear that the defendant has com
mitted or ma~- be .ill~t 1,\' ~ll~lwctf>d of having committed some 
offence other t h;m that wherewith he wa~ originally charged, he 
may be dischargerl, committed or bailed in respect of such other~ 
in the same manncr as for the original offence. 

eLm. On holding the defendant to ans"\ver, the l\'Iagistrate 
may bind by recognizance, with such sureties and in such sum 
as he !l1aJ: deem pr~per, all such persons a~ know or declare any 
materIal tact touchmg the offence w}Jf're\yith the defendant is 
charged, to appear and tcsti(y at the Court to ,vhich the deposi
tions and statement are to be sent. 
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CLIV. Infan1 s and married 'VOlneu, ,vho are material ,,,it
l1esses against the defendant, may in like manner be required to 
procure sureties hI' thcir appearance, as provided in the last 
article. 13 Price, 673. 

CL V. If a ,vitness. required to entf'r into a recognizance to 
appear and testilY, either with or "'ithout :-;urf't if':', rern,,,;/..'. com
pliance "'jth the order for that purpose, the l\Iagi~tl'ate must 
cOffil11it him to prison until he comply. or be kg-ally disclw rged. 

1 Ch. Burlls' Just., Rccogllizallce, Bail. 

CLVI. 'Vhen a l\Ini .. ::is'rate has diseharged a defendant. or has 
held l'irn t() ;\Ilswcr. ;1:-; provided above. hl' mu~! rdurn to the 
Criminal COllrt ha\'in~' juri:-;dietion on'r tlH' otli~lwc" at or hefore 
iis openin~ on tlw fir~~t day. tIl!' warra.nt. dt'po:-;itiollS, tliP. :-;i:tU'" 

111ent. if any. and re(,()~\lizanccs of hail, ft: i' the appl':uaJ)(x~ of 
the dclcndant or or the \yitllt·~;;.;('S, tak~'n hy llim. 

CLYII. The Dpff'mlant. npon his ('ornmittal 0:' hi~ c(luu:-:f'l on 
his bella!:: m:1y notit~· t h" cl)ll1lnit! il1~ Jh!..!i t rat .. of hi:..; illlenl jo·) 
10 mov(' the Superior C!'il'linal Court of tl!(~ District OJ' County 
in ,,·hi(·h Ill' :..;;and:.; comllli!il·d. or one of tlw judgf'''i thf'l'eof: 10r 
an oruer tor his :"ll1li~:..;i()n to bail. ,,-hcI'l'l1l'()n such l\lagistrate , . 
sh:dl l<ll'th\\'ith tr:m:-:mit to tIl{' elf"';, 0;' tlw Pt·;:(· .. , clost: lI11dei 

his hand. a ('f'rtified copy 01' the warrant of arrest, procet'clingr 

depositions, statement and commitment. 

CLVIII. FPPll ally:-;w'h application to a Superior C01~lt 01' 

Judge thereof as aforesaid. tlte :-;allH' order, touellillg' The clden
dant's being bailed or cont:llued iiI ('u,<Gd\', ~hall Ll~ 11l~td.· a3 if 
the party ,~ere brought up upon a habellS (~(JrJH{S. 

4 and ;j Viet, ch. 24, scc 6. 

CLIX. Every ,varrant of commitment IIlust lw directed to 
some Sheriff or' Gaoler. ('ither hy his name or official description. 
(Hawk, h. 2. c. Iii. s. ] 3,) to receive and kcf'p the prisoner until 
discharged in due course of la w, or until the next Criminal Court 
in the District or County. (1 Ch. Cr. L. 11-1.) describing tlw pri
soner by his namcs, if known, or by description of hi:-: person on 
his refusal to tell his name, stating the same, (1 Halp, [>77.) 
and stating the offence in legal terms or substanc(', \vithout other 
particulars, (1 Leach, 167 ; Hawk. h. 2, ch. 16, S. 17,) setting forth 
in the body or margin the time when or the place wherp the \\'ar
rant is made. (Ch. Burns' Just. Conunitments for Safe Custody). 

CLX. A commitment for treason or misprision thereof. or 
treasonable practices, is sufficient without stating an overt act (7 
T.R. 736) ; for felony, by a brief description of the offence charged. 
(2 Wils., 150; 7 T. R. 736); if the degree of offence be nece;o(sary 
to be shewn, the degree Inay be stated, but it shall not be neces
sary to use the term feloniously. (1 Ch. Cr. L., 11 ; 2 T. R. 255). 

CLXI. The commitment must shew the authority of' the com.! 
mitting Magistrate, (1 Ch. Cr. L., 109,) but need not f'tatc it to 
be made by him in that character, (2 Hale, 122); it Inust be in 
all cases in the Queen's name, (1 Ch. C. L., 109,) must state the 
place of imprisonment, (2 Stra. 934,) must be drawn up before 
the party is sent to prison, (4 B. and Ad., 418,) and must be 
authenticated by the signature of the comnlitting IHagistrate or 
the seal of the committing Court. 

CLXn. If it be informal, the defendant shall not be discharged 
on habeas corpus if the corpus delicti appear in the depositions 
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returned to the Court, (3 Ea~t, l.;-li) :. nor is it yoid by rea~on 01 
deti'ct for omi:-:~ioll of cause of 111lpn~;onment, so as to make the 
Gauler or officer acting on it a trf':-:pa:-::-:e]', or to excuse an escape~ 
(Bac. AL. Trespass, Escape; 1 Hill,', 5~-l). 

CLXTI.-({. Anv ~uperior Court of Criminal Jurisdi~tiOl~ or any 
Jud(re thereof: m~x. when it i:-: IlCC'f'sSal'Y, grant a \\Tlt of hal)f'(~s 
~orl~/s, directed to' tIle ]\:('f'per. of a ~ ;aul in ,d~ich the I.J:lri,Y IS 

imprisonf'd for debt. to tal.;!' lll~l I.wl,'n· a l\I:~!..!"lstrate fm exam
Ination ii'om drly to da:, on a cnllunal charg('.~ 

:J B. and A., 730. 

TITLe IY. 

OF PROCEED1NGS AFTER CO\l\lITJIEST, 
AND BEFORE I~DIL'T,\JEXT. 

]. Prf' lim] nary Provision. 
':!. Forlllatioll'of1lw Grand Jun'. 
3. P(''''I'r:-: ;ll1cl dutil's 01'1hf' C;r;\D11 Jury. 
-1. Presentment :lIld IJl·Of'tl·din~E:-: thereon. 

CIL\.PTER I. 

PRELL\IIXARY PROYI~IO~. 

CLXIJI. All puhlic offences prosecuted in a Court of Criminal 
Jurisdiction, or in a Court of l :encral ~I ';-;:-:iol1s of the Peace, 
shall be prosecuted by indictment or presentment. 

CHAPTER II. 

FORl\IATIO~ OF THE GRAXD JURY. 

) 64. Grand J ur\, defined. 
165. For what Court to be drawn. 
166. If thirteen Grand Jurors do not appear, additional number 

to be ordered. 
11,7. l\hnner of designating the adoitional Grand Jurors. 
] (iR. l\" umber to constitute a Grand J ur\'. 
169. Grand Jury, how drawn whell more' than a sufficient number 

attends. 
170. 'Who may challenge the panel or an inciividual Grand Juror. 
171. Causes of challellge to the pant'l. 
] i2. Causes of challenge to an illdividual Grand Juror. 
1 i:3. Manner of taking and trying the challenges. 
174. When to be madp. to individual. 
] 75. Decision upon the challenge. 
176 Effect of allowing a challellge to the panel. 

177, 178. Effect of allowing a challenge to an individual Grand Juror. 
179. A ppointment of Foreman. 

) 80, 181. 182. Oath of the Foreman and the other Grand Jurors. 
] 83. Charge of the Cour~. 
184. Retirement of the Grand Jury. 
185. Appointment ofa Clerk, and his duties. 
186. Discharge of the GraDd Jury. 
) 86 a. Excuse for non-attendance. 

CLXIV. A Grand Jury is a body of men, not less than thirteen 
nor more than twenty-three in number, legally qualified, returned 
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according to la,v at stated periods from the legally qua1ified 
persons in the district or county, before a Court of competent 
jurisdiction, and ~w()]'n to inquire of public offences commttted 
or triable in the district or county. 

CLXY. A Grand .Tury mt1~t he returned for eyrry term of the 
Courts of Original Criminal Jurisdiction. . 

CLXYI. If at lr:lst thirteen per:-;on:-;. qualified to serve as 
Grand Jurors, and who haH' been ~t1mmOlwd, do not appear. or 
if the number of Grand Jurors a1tcndill~}H' l'('duced below thir
teen, the Court may order thl' ~llf'ritr to ~ummon a sufficient 
number, (:-:pt·ciCying·· it) to (·omplete the (~rand .J ury. 

CLXYll. The ~lwrifr must accordingly, in the manner re
quired in respect to tIl«' (:r:1I1d Juror:-: (lri~inal1y returned fortlt
-with summon the pers( 111:-: wllUse n;llIl«':-: :\ rt' df':-:i~n:1 f('d, who 
nlW.;t. attend and :-:('rH' a:-; it' thf'Y had tll'PIt ()ri~inally summoned 
a:-; Crand Jurors :Illd sulljed· to tlw ~:lflle pf'n~ltit':-:' Ulllt,~,s 
exeused or diseharg'( 'd In' t.hl' ('uurf. . . 

CLXYIII. ~o morf' than twenty-tlll'('p nor les:-: than thirtct'I. 
persons can be :-;\Vorn on:t l:l'alld"Jury; nor can a Crand Jury 
proceed to any busint':-:s. unle:-s thirteen member:" at least are 
prl's('nt. 

-1 HI. C. 302; 1 Ch. Cr. L :n2. 

CLX'X. 'Vhen mort' than twent!,-thr<:,' )"'rsons summoned a~: 
Grand JUl"or:-; attend to :"('rn" the Clerk lUus1 prep"/'(' :-:('j1:lratn 
ballot:-; ,'ollt:tining tlwir names, fulded as nearly alib' :1:-; P()S
sible'. and so that the nam('s cannot 1)(' S{'('11 and must d('JH}~;ii 

tllt'm in a l,ox. He must then openly draw out of tlw 1)(1),. 

t\H1nty-three ballots: and the persons \\,}1OS' , names art· dra W11 

constitute the Grand Jury. 

CLXX. A person held to answer a charg(' for a puhlic ofi('nc(' 
may challenge the panel of the Gralld Jury or an illdividual 
Grand Juror. 

CLXXI. A challen~(~ to the panel may be interposed for ow
or more of the following causes only: 

1. That the requisik number of Jurors ,,'ere not summoneu 
from the Grand Jury List of the District or County; 

2. That the summoning ,vas not had hy the Sheriff or Cor
oner (as the case may b(:) of the Di:-;tl'ict. or County; 

3. That it ,vas not had at least ten day:" before the' sitting of 
the Court. 

CLXXII. A challenge to an individual Grand Juror may be 
interposed for one or more of the following causes only: 

1. That he is a minor; 

2. That he is an alien; 

3. That he is insane; 

4. That he is under attaint for treason or felony or under out
lawry, or has been convicted of any infamous crime, unless par
doned therefor. 
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5. That he IS the prosecutor upon a charge against the 

defendant; 

G. That he is a "ritnf'~s on the part of the prosecution, and 
has bl'en s{'l'Ycd \dth procc:-;s or hound by a recognizance ciS 

811('h ; 

('LXXIII. TIl(' challeng"ps mentioned in the l:lst three artic,1f's 
may be oral, and Iimst lw enter('d upon the lnillu~es, and tflf'd, 
by thl:' Cuurt, in th~ S:tllJC~ n~a~ll1('r ;l~ ('l~~lllf'~lges III the case of 
a trial hy Jury wl11l..'h ;ll't~ tnald{' by 1,l(' COllIt. 

CLXXIY. The {'hallpn~"f' to the indi\'idual Juror Blust he 
mad,· l)('fol'1:' tIle trial :'!I(lw,t ai'i {'l'\Ycl nb. . 

:2 ('h. Cr. L. 308: Bar. Abr. JUries. 

('LXX'''. The COUl't must allow cr di:-:;tllo\Y the ehallengp, 
and tll(' Clerk ll1lbl ellkr its decision IIpon 1 he minuks. 

2 Hale, 15.j. 

CLXXYI. If a challenge to tlw panel he al1o\H'd, the Grand 
Jury alT prohibited frolll illquirill~ il1to the eha!'!!!' :t!.!:ainst the 
de!t"lHiaill, h\' whnlll tll:- dw!il'n!..:,"c· \Y:1:-; ill; ('rp():--:pd. If tlwy 
:--:llOultl, l~o1\\"itb:--:tan(h;~~', (:0 :;n. ::l!d find all indiC'fll1ent against 
Li'n. fhl.' Cuurt Jltu,t'lii'{'('~ it 10 1)(' :-:11 ::t . ..;ide. 

CLXXYII. If a ('hallell~t' to an indiyid1Wl Craml Juror he 
allo\,,"(,d, Ill' ('annot 1)(' P],(,:--:C'llt at. or ta]':(' IXI!'! ill, tl1f' ('on:-:id('l'a-
1iull of tlw (·liar!.!!' :1:2";till:-;( the de1i'ndan1 who inkl'j)c,,~:{·d the 
('halkn~t', 01' thl.' deli1wI'atiuliS of the (;l';[ntl Jury the1'l'oll. 

CLXXYIlI. Tht' (~rand Jury mu:--:t infornt tllf' Cour1 or a yi()
lation oi' tIle \a:--:t article, and 'it i:-; pUl}i~dtabl(! by the ('OLl:t as a 
I_~olltempt. 

CLXX[X. From tllf' }wr:--:olls summol1pd to Sf'rY~' ;l~ Crand 
Jur()r~, al1(\ al'F{'arill~", t!w ("Ililt lT1ll:--:!' app(Jint :t 1o]"(,11l;1l1. The 
('olll'l nlU~l abo ;tPI",jut a fOl"('llltlll, \\"hell a jlf'l'SOn all'(':tdy ;q>
p(,intc'd is disl:ll:tl't-!,cd or f'xcu:--:('d, IJl'i()}'l' tIl{' Grawl Jilry arc di:-;
Jlli:--::--:('t l. 

CLXXX, The' fol1owin~ oath must bp admil1i~tered to the 
forpman ufthf' (:rand .lUi'\": .. YOIl, :I~ li»'('lIl:lll o1'this l~]"and Jury, 
shall dili:2"('ntly illc:uir(' ~';HI true Pl'('sc'ntment m:d.:c·, of all pUbllc 
offl'llcC ':--: eOlllmitt('d ur triablp \yil Ii ill this dist ricr or ('c lunty. [os the 
CflS!' /I/fly II1',J or ",hi('h yun shall !tan' 01' (':til obtain legal eyi
dellCt' : ~()ll ~lt; I I I present no person t hrougll mali ,'(' ,hatred or ill 'viII, 
nul' leave' allY un presented tl!rou~:h it'al', f'ayour, or atle'dion, or 
for any re\yarcl, or tIlt' prom::,(' 0]' !Jopt' thereof; but in all your 
pn'selltnwnts or indietment:-;, you sl1311 prf'~("'lIt the truth, the 
whole truth, and nothing but tlu' truth, according to the best of 
your skill and under:-:.tanding". So help you God f" 

C~~XXI. The following- o~th mu:--:t be immediately thereupon 
admJl1Jstel'ed to 1lH' other (.rand Jurors present: •. The same 
., oath which yom: foreman lws now fa 1\{'11 before you on his part 
.. you and f'aeli of yon :-:h:tll wE'll :Cl(.1 truly ()"~('I'Y" on your part. 
,. ~o help you l~od !" , 

CLXXXII. Ii: after the foreman is sworn, allY Grand Juror 
appear, and be admitted [I S such, the oath, (lS prescribed in article 
1 ~O, must be administered to him, commencing, .. You, as one of 
this Grand Jury," and so on, to the end. 
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CLXXXIII. The Grand Jury being impanelled and s'vorn~ 
~nust be charged by the Court. In doing so, the Court must deliver 
to them a copy of the provisions of this code, from article 188 to 
article 199, both inclusive, and must give them such information, 
as it may deem proper, as to the nature of their duties, and any 
charges tor public offences returned to thp Court, or likely to 
come before the Grand Jury. The Court need not. ho\vever, 
charge theIn respecting violations of a particular statute. 

CLXXXIV. The Grand J ury mu~t then retire to a private 
roonl, and inquire into the offenct-'~ cognizable by them. 

CLXXXV. The Grand Jury must appoint one of their num
ber as Clerk, who mu~t presen"c minut('~ of their proceedings, 
(except, of the ,"oks of the indi \"idual members on a presentment 
or indictment,) aud of the ('videtlcc gi\"en before them. 

CLXXXVI. The Grand Jury, on the completion of the busi
ness before them, must be dischar:! .. ::(·d by the Court; but whether 
the busine . .;~ be completed or not, they are discharged by the 
final adjournment of the Court. 

. CLXXXYI-a . .:\ny person summoned to serve on any Grand 
.fury must attend if reasonably abh·, unless he can shew any 
exemption Ly law ii'om so doing, (2 Hale, P. C. 30H) ; but the 
matter of exemption is not availahle to such persons if so able 
to attend unles-.; he does attend and ~hew such matter to be true. 

Hawk. P. C .. b .. 2, c .. 2.5, s. 20. 

CHAPTER III. 

PO\VERS A:'~D DUTIES OF THE GRAXD JURY. 

188. Power of a Grand Jury to inquire into all public offences 
committed or triable in the District or County, and to 
proceed by prc:;;entment or indictment. 

189. \Vhen defendaut has been held to answer, Grand Jury may 
indict. 

190. In all other cases, they can proceed by presentment only. 
191. Definition of an indictment. 
19~. Definition of a pr€~e()t01ent. 
] 9:3. Foreman may administer oaths. 

~94, 195, 196. Evidence receivable before the Gland Jury. 
197. Grand Jury not bound to hear evidence for the defendant. 

but may order exelanatory evidence to be produced. 
198. DE>grce of evidence to warr.lnt an indictment. 
199. Grand Jurors must declare their knowledge as to commission 

of a public offence. 
200. Grand Jury must inquire as to persons imprisoned on crim

inal charges and not indicted, the condition of public 
prisons and the misconduct of public officers. 

201. Grand Jury entitled to access to public prisons and to 
examine public records. 

202. When and from whom they may ask advice, and who may be 
present during their sessions. 

203. Secrets of the Grand Jury to be kept. 
204. Grand Jury when bound to disclose the testimony of a wit-

ness. 
205. Grand Juror not to be questioned for his conduct as such. 

CLXXXVIII. The Grand Jury has power, and it is their duty 
to inquire into all public offences committed or triable in their 

E169 
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District or County only, and to jlre~eBt .then~ to the Court, eith~( 
by presentment or indicl jJwnt. a:-; provIded I? !he l:e~t tw~) artl'" 
cles: Provided that this slmJl not pre\'el1t th(,l~ mqmrlng 01 co~la .... 
ter:d facts in another I )::-:triet or County, tendIng to the proof of 

their inquiry. 

CLXXXIX. Upon such inquiry they lll:t), where the dejpnd
ant has ocen held by a l\I:lgi~<l ra1 c to ans,ver tht' elJar~"e, and 
in no other ca:-;(', if they belit·Yc him ~"llilty thereof: lind an 

indictment against him. 

CX-C. In all otl1('1' ea~('s ii' UPOIl ill\'p~:igation the (~r(J,I)d Jury 
helieye that a person is !..:uilly of a public otkllf·t'. thC',\' ean pro
ceed by preselltment only. 

CXCI. An indictment i:'\ ~11l al'('I1~:;l ;('11 ill \'\ I'itiilg, ~tt th(> ~"uit 
of the Cro\\'n. presented by a Cr.and .Tnl'y to a ('()l1Jp(~tent Courf. 
chargin~ onc or more pel'~()!!s With Ollt' or more publIc otfence:-;. 

CXCII. A presl'ntnwnt i:-:. an inl'ol'IlIal sUd t'llW ttl j II '\Tjtin~ by 
the Cram} Jury. repn·sl'ntin:..:· til ilw Court llwt :t pul)lir' oilcnce 
has been committed which i:-; "j ri:lhl,. ill tllt' Di~trict. or C(lunty? 
and that tlwJ'(' is J'('a~(lll:tbl(' ground tor I,eli('\~ill'.!." lll:t1 it pari iLU

lar indiyidual namcd and d(':":~"fn)('d. }\a:-: committed it. 

CXCIII. The foreman may admini~ter :-tn oat). to :l.lly \\'lj IlC.-"~, 
appearing before the G ramI' J Ul'}. 

CXCIY. In tl)(' investigation of a charge for thp purpose of 
either prl's('ntmcnt or indictment, the Grand Jury can receive no 
other evidence than ~u('h as i:-; giycn by "Yitnes~;('s produced and 
sworn belore them or is furni:-;llCd by legal documentary 
evidence. 

CXCY. The improrwr swearing of the' \\"itncs:-;p:,\ wiH not 
vitiate the indictment when found. 

1 C. & ~I. :247. 

CXC \'"1. The Grand .J ury can recei n' none but Ipgal eddenee 
and the Iw-.:t ('vidf'l1cP in degree to the r'xclusion of hearsay or 
~econdary cyidence. " . 

Haw. P. C. h. 2, c. 25, s. 145, 138-9. 

CXCVII. The Grand Jury is not bound to hpar e,-idence for 
the defendant ~ but it is their duty to ,,'eigh all the evidence sub
mitted to them and when they have reason to believp that other 
evidence, within their reach, "vill-explain away the charg;r'. they 
should order such evidence to be produced; and for that purpose 
nlay require the prosecuting counsel to issue process for the 
witnesses. 

1 Ch. Cr. L. 317-18. 

CXCVIII. The Grand Jury ought to find an indictment when 
all the evidence before them, taken together, is such as in their 
judgment would if unexplained or uncontradicted warrant a. 
conviction by the trial Jury. 

CXCIX. If a member of the Grand Jury know or have rea~on 
to believe that a public offence has been committed, which is 
triable in his District or County, he must declare the same to 
his fello\v-jurors who must thereupon investigate the same. 
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CC. The Grand Jury must inquire: 

1. Into the case of every person imprisoned in the Gaol of the 
District or County on a criminal charge and not indicted; 

:.!. Into the condition and nlanagement of tlw public prIson 111 

tItI' District or County; and 

:). Into the wilful and corrupt misconduct in office of puhlic 
oiliccrs of en'ry d('scription in the District or (~ounty. 

eel. They are abo entitled to ha\'c free accc;-:.;s at all reasonable 
times to tlw public pl'i-':Oll, and to the (·xamiuatioll, without 
cbara-c, of all publie records with reil'rence to their duties in the 
Ji.-.:trict Or' county. 

CCIl. The Urand Jun' may at all rC:lsonablt· tinws a:--:k the 
advice of the· Conrt or ~f an~' memlH'1' thereof or of the public 
pro . ..;ecutor in the case: but unlt'ss snch (lcl\'ie{' be asked such 
prosf'cntor i:--: not p( -rmitted to be present during t 111' s(':--::-;ions of 
the l~rand Jury, unll'ss whcn so required by tIll' Grand Jury, nor 
is any other person permitted to be present d~ring th(·i1' sessions 
('xrept ttH' members of the Grand Jury and the witlH'SS actually 
under cxamin:ltiol1. 

CellI. Every Inember of till-' Grand Jury must keep secret 
,vhat trauspires in ('vidence before t hem or what hp himself or 
any other Grand Juror may have said or voted on a matter before 
them. 

Ch. Cr. L. 31 i ; BI. Com. 126. 
eeIV. This docs not extend to exclude th .. evidenc(' of a 

Grand Juror concerning the perjury of a witness giving evi
dence on tilt> trial at variance with that he g-av(' before the Grand 
Jury. 

-1 Bl. C. 126; Ch. C. L. :1li. 
rCY. A Grand Juror cannot. he questioned fot, anything he 

may say or any V()t(~ he may gi \-e in the l;rand Jury, relat ive to 
a matter legally pending before the Jury, except for a perjury of 
which he may ha\'e been guilty, in making an accusation or 
giving testimony to his fellow Jurors. 
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CHA PTER VIII. 

PRESEXTl\lEXT. A~D PROCEEDIXC;f; THEREON 

206. Prescntmrnt must be by twelve Grand Jurors, and signed by the Fore

man. 
1 · h . ,. f' the' ('>'and Jup' and filed. 

~Oi . .\Iu:-;t be j,:'c'sl'nt l '( 1Il t e ]lll'SC'IlC(: 0 ~. J'. 
~OK. Depositions, or minutes of tpstimollY, must be returned WIth prrsent-

lllcnt. 
209. Dl>position:-;, how filed alld krpt. 
~10. Violation of last articll', a cuntempt and mis,lemc-anor. 

~11. Cup), of Liq)():--.itio:,~ to be fllrIlishcd to uefc'Hlan.t. 
~ 1:2. Findill~ of presentmeJlt not to be disclo~l'd, until defendant arrested. 

:213. Yiolation of la,;t article, a cUllte[IJpt alld misueml'anor. 
:2]4. If fads statt':! in pr('~clJtmellt cOl1stitute a rll~li(' "ffence, Court to 

orell'r f)elleh warrant. 
21D. I;(,[lch W;tIT:Lnt by ",hom and hu\\' issued. 

:!lG. Form of bellch \Y'lIIant. 

217. BClJch warrant, how serv('l}, 
:21~. Proceedings ()fthem:.1~i,tratl', on defendant being brought before him. 

219. Copy of pre:-;I'lltlllent and uepositions to be furnished to magistrate. 

CCYI. ;\ presentment cannot be found,~ without. tllf' ~oncur
rence of al least hn'ln~ Grand Jurors. "jl<'11 ~o tound, It must 
be si~11I'd by the Fore'man. 

CeYIl. The prf's(,l1tnwnt. when found, must be presented by 
the Foreman. in tIlt' 11I'CSf'}Wf' of the Grand Jury. to the Court. 
and must be filed with t he Clerk. 

CCVIIJ. vVhen the (~\'~tnd JuJ'!" make a presentment, they 
must return to tlIP Court tllf're,,·itll. the depositions of the "'it
nesses ('xamilled be1i)I'f' tlwm, or tIle minutes, or a copy tllt'reof, 
of the test imony on \ybich tllf' p]'e·~t·ntlnent is made. 

celx. \Yllf'1l the dppositions are returned, as provided in the 
last artielp. they must be liled with the Clerk of the Court. and 
cannot be illsr;ected by ,)lIY pe'r~()Il, ('x('ept the Court. the Clerl{ 
and his deputies or assi~l ants. and the Pro..;p('utin~ Attorney, 
until after the arrest of tlip defendant. 

CCX. A yiolation of the provisions of the last article is pun
ishable as a contempt. and :'IS a mi~demeanor. 

CCXI. After the arrest of the defendant. the Clerk of the 
Court must, "'ithin t\\'o days after the demand, furnish a copy of 
the depo~itions to the defendant or his counsel. . 

CCXII. Xo Grand Juror, Counsel for the prosecution, Clerk, 
Judge, or other officer, can disclose the fact of a presentment 
haying been made for a felony, until the defendant has been 
arrested. But this prohibition ~lo('s not extend to a disclosure, 
Ly the issuing or in the execution of a warrant to arrest the 
defendant. 

CCXlll. A violation of the provisions of the last article IS 
punishable as a contempt, and as a misdemeanor. 
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ccxr\T. If the Court deem that the facts stated in the present. 
ment constitute a public offence. triable in the district or county, 
it shall direct the clerk to issue a bench \Yllrrant for the arr"~t 
of 1 he de/c·ndant. 

ccxv. The Clerk, on the application of tIll' Prosecuting At
tOrtH'\", Inav according'h' at allY tim(' ai'ter tliP. or<1f' 1', ,,'hethe1' tlte 
Court ~)(' :-;titing or not: i~:-:uf' ~ lwndt ,,-arrant, under hi:-: :-:i~.!'Il:l
ture and the seal of th,' Court, int() ('\'ery part of tIl{' di:-:t rict 
or county :,ubject to thl' juri:-:dietion or the Court. 

CCXYI. The hench warrant, upon:1 presentllwnt. must bf> !"uh
stantialh' in the foll(}\vin(~ form: . " 

" Di:-;t rid of , [IfS the cos' may 111'.] 
•. In the name 0:' our ;-:o\'('\'('ig'n L:I(ly the QW'('Il: 

.. To any Peal"'( )111("'1' ill tl1i:-; Di,<ri(·t. A pre~entmerli 

.. having I)('en 111ad,' on the day of 
[:-EAL.] •. 1 ~.-). to tIic COllrt III' 

.. [as tlit' ('I/SI-' may lit':] dWI':..!:ill!!," C. n. \\'ith tl1l' cri1l1l' of 

.. [desi!.;lIatin![ it!..!,I'Il~'r(//ly.] 
,. You are thcI'('l<I/'" COml1lalHkd. 1ol'th\\'ith to :Irn':-;t tile abu\'t' 

" nalw'd C. D" and takf' him hetil\'(' E. F., :1 llwg'i:-;tl'ak of thi.; 
., county, or in (':t~(' of hi:-; ah:-;('ll('(' or illabilitv to :If't, bc1i)re till' 
., neal'l'~t or nl0~t ac('('~siblf' m~I.~'istl':tJ(~ in thi~ (,()llllty . 

.• Cit~, [or •. tOll'''''] of • tllf~ d:lyor , IS 
.. lh' order or tbe Court. 

.. (;. II., Clerk:' 

CCXVIJ. The bf'nch warrant may he :-,rry('d in any district or 
county: and the officer serving it ~ust pro('('(>d tll~reoll, in all 
re:-:pects, as upon a ,,'arrant of arrest 011 an intiJrmation, :I~ 
hereinbefore proyided C'xcept that when s('n'(~d in ,Ilwl 11f'1' dis
triet 01' county, it 11('{'(1 not h,' endOl':-;('d by :1 ma!!is1 rat" of that 
district or cOl;nty. .' 

CCXVIII. The magistratf', ,dH'1l the dl'i'c'ndant is hrought 
before him mu:-;t pl'oc('cd upon the charge contailwd in tIl{' pre
scntm('nt, in t}w santi' manner ill :tIl l'C'spt>ets :I~ upon a ,,'arrant 
of arre:-;t on an information. 

CCXIX. Fpon the ;llT('~t of the defendant, the Clerk witit 
whom tlll' presentment and deposit ions are filed, mu:-;t, without 
delay, furnish to t}lI' magi:-:trate bdol'f' whom the defendant i:
take;l, a certified copy of th(' prescutment and dcpositions. 

TITLE V. 

OF THE INDICTl\IENT. 

1. Finding and presentation of the indictment. 

2. Form of the indictment. 
3. Arraignment of the defendant. 

4. Setting aside the indictment. 

5. Demnrrer. 

6. Plea. 
7. Removal of the action befor~ trial. 



CHAPTER I. 

FISDI~G AND PRE:--:ESTATI01\ OF THE INDICTMENT. 

220. Indictment mllst be found by twelve Grand .Tutors and endorsed by 

Foreman. 
221. If not so found, depositioD:-<, &c. must be returned to the Court, with 

dismissal elldor~crl. 

2:22. Effect of dismissal. 
"22:3. If part only f;)Und, another preferred. 

22-L i\Iay be found against one of sc\'eral. 
21,). NalJ)(s of witnesses must be inserted at fuot of indictment or endorsed 

therein. 
'2:!(;. I lltlict men t must be' presented in presence of t he Grand Jury, and 

filed. 
"2'27. Indictment ignored. 
228. Two found for sa,me offence. 
"22!J. Defective indictment. 
230. Court lIot bouuJ to quash one of two indictments. 

('ex-x. An indictnwut cannot be found \rithout the concur
rence of at least tWt'ld(' GI':ll1d Jurors. \Vlwn ~o found it must 
)w indorse(l, .. A tnH' bill:' and thp illdor:~(,lllellt must bf' signed by 
tlw FOI'('man of the (~r;:Ill(1 Jury. and tIlt' finding must be absolute 
and ullcondit iona1. 

Com. Dig. Indict. A. 

CCXXJ. II' tw('h'(~ Grand J Ul'ors do not c'nncur in finding an 
indictment, thc depositions (and statpment, if any) transmitted 
to them must he rpturned to the Court, \\'ith an indorsement 
thereon, signf'd by the Fnl'l'm:tll. to the ctfect that. the ('hargl' IS 

di~mi~:-:f'd. . 

( '(.' X .~~II. Tl l' , I l' 1 I d I _ ~\. J(' (lSlJlI:-:~:1 0 tie c Jal'ge oes not, 1O,,'('\'cr, pre-
yent its being again :-:ubm~tl "ll to a Cr:md JUlY, if t11l' Court may 
~C) dirf'f't upon good (':1 lJ~1' she\\'n, but not mort' than once again. 
But \"it hout snch <Ii fectinn it. cannot he again submitted. 

'---

CCXXIlI. If part only of 11)(' charg'p )w found, another indict
ment nu!.!·ht to h(' prpti-'I'n'd. 

2 Hale, I fi~ ; Bac. Abr. Indict. D. 

CrXXIY. An indictment may bp found against one or more 
ofsl'\'f'l'al. and Hot :1U,'ainst tlJ(' n'st. 

1 Ch. Cr. L. 824. 

CCXXV. 'Vhen an indiclment is found tIll' names of the 
witIw!-'~"~ who ha\'p h"f'll examined before the Grand Jury 0)' 

whosp depositions may han: been read before them, shall in all 
cas,'s be inS('I'tpd at the foot ofthp indictment or indorsed thereon 
bef()l'e it is rJ't's(~ntpd to tlw ('OUl't. 

CCXX YI. .\11 indil'1l1lent. ",hen found by the Grand Jury, 
must ))f' presented by tlJeil' Foreman, in their presence to the 
Court, and must he filed with the Clerk; it i:-; then complete and 
remains in his offip(· ;I~ ~I public rcc(Ji'd. 

I ell. Cr. L. :J~4 ; Com. Dig. Indict. A. 

CCXXVIl. Arter an ir::\if'tllU'1l1 has bp2:1 di~;mis~:ed by a Grand 
] ury. a nother for the same charge ought not to be sent before 
the Grand Jury during the ~:.tllle Assize or ~essions. 

] C. & :\1. 601. 
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CCXXYIII. An indictment is valid although another has been 
found for-the same offence in la"wand fact or lor the same fact 
\vholly or in part. 

CCXXIX. If an indictment found be defecti,'c another 11my be 
preferred and found, on which the Court will quash thc t1r~t, at 
its discretion, and on the imposing of such terms as may seem to 
be just. 

I Dow!. N. S. ;120. 

CCXXX. The Court is not bound to qua:-;h one of t\\"o indict
ments for the same oifencp, the one charging' it to be a felony, 
the other a 111isdemeanour. 

Q. B. W. 33.8:2 

CHAPTER II. 

FORl\I OF THE [\DICT~IE~l'. 

-,?:;I. Form of pleading hcrdotore l'::'tisting, abulished. 
:::~2. First plEading fur the prosecution, is indictment. 
:!;3:L luJictlllcnt, what to contain. 
~j4. Form of imiictment. 
2:1;;. "lanner of stating thE' act l'on ... tituting the offellce. 
:nfi. Indictment must be direct alld cl'ftain. 
237. ""hen rleft:ndant is indicted by tiditious or erroneous nallle, 

his true name llIay be insE'l'kJ in SUOSf'quellt proceedin~fI. 
:::1H. Indictment must charge but Olle ofii:nee and in one form, 

except where it may be committed by different means. 
2:39. Statemc·nt as to time when offelice was committed. 
~40. Statf'ment a~ to person injuff'u or intended to be injured. 
241. Construction of words llsed in indictment. 
24:;;. 'Yords used in a statute need 1I0t be strictly pursued. 
243. Indictment, whE'n sufficient. . 
244. 'Indicnnent insufficient for defect of form not tending 

to prejudice defendant. 
245. Variances amendable. 
:.!4G. Presumptions of law and matters of which judicial notice 

is taken, need not be stated. 
247. Pleading a judgment or determination of, or proceeding 

before, a Court or officer of special jurisdiction. 
248. Private statute, how pleaded. 

249,250,251. Indictment after pre\'ious cumiction for felony. 
252. Indictment t()r Libel. 
253. Indictment for offence to joint propE'rty. 
254. Indictment for offence to Honse of Worship. 
255. Indictment for offence to Turnpike Trusts. 
256. IndiC'tment for forgery. 

257, 258. Indictment for perj ury or subornation of perj ury. 
259. Indictment f')r C'tllbezzlf'mellt. 
260. Indictment fur administering unlawful Oath. 
265. Statement of meallS, 

266,267. 'Yords used to be charged. 
268. Statement of partictllar pretences. 
269. Statement of special intent. 

270,271, 272. Names of pa~tie.s. 
273,274. Official deSCrIptIOns. 

274-a. Description (If women offenders. 
275. Individual things stated by ordinary terms. 

276.277,278. Amount of particular Property. 
279. Possession of Real Property. 
280. Exceptions must be negati\·ed. 
281. But not defence not noticed in description. 

282 283, 284. Repugnancy or Inconsistency. 
, 285. Disjunctive statement of offences. 

286. Time stated for prosecution. 
289,290. Imdictment for offences in different degrees. 

291. Distinction between accessory and principal abolished. 
292. Accessory after the fact when tried. 
293. Indictment for compounding F elooy. 

293-ll. Description of female offender. 
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CCXXXI. All the forms of pleading in criminal actions, 
iwrf'ioi()l'P ('xi~ting·. are aboli:-:hed; and ~e:eafter, ,the lO~'ms ?f 
pkadill~, and the rules by whi('h .the :-:IlJlll'~t'Jl~y of pleadmgs IS 

to be ddf'l'milwd, :1I"1'1ho:-:(' presenbeJ by tills Code. 

CCXXXII. The 11I':o-;t pleading on the part of the prosecution, 
i~ t1w iwli('t !lIPId. 

CCXXXlll. The indictment l1111...;t c()nlain, 

1. Tlw title of tilt' aclion, :-:p('f'ifyillg !tIC name of the Court. 
in \\,hidl til(' i :ld i e11llcnt i~ [imnd ;, nd to \\'ltich it is pJ'f'sented, 
and til«' name;.; of dIe parti('-":. 

'2, 1\ :-:ial pment or the :lC'h ('oIl4.ituting; tlIP ofT'Pllce. in ordinary 
:md eOllej~" la.ll',;;ll:t~'t" without r('peti!i()ll. and in :-;uch manner ;~:-; 
to enahll' a pf'l':":OIl or ('( Ii Illl10n Ii iJ(lcl',4andi 1I~ to know what J~ 
i Ilklld"d. 

::. TIl<' time when ail: I the place \\,here it i:-; found. 

CCXXXI \~. It may be f'u\):;;tan1 iaIly in tbe following tllrm : 

Court of [slfl/ill!!' til' Court] oi' tIl(' or 
[sftf!ill~ Iht' j'/'fP'," d:stric/III' cOlln!!!.] 
Our ;'<UYelTi:,;;n Lady lh(' queen t 

') (f'li 'l...;t 
<~A" B. of ~ 

A. B. i:-; ;tC'cw .. ('c\ by tIll' Grand J Ul'y of thl' 
[hrre insert tlte WU/lt' ~f the district or county in which the indict
ment is Jl)/f lid,] by this indictllll'nt, oi' the criilll' of , 
[IUTI' ills!'rl tI't' l/(fflll.! I!( tltl} (!lfnlC!', ~'( it //(/l'1' onf', such flo" tn'(!SOJl, 
1/11/ nl '1'. rtr:wlI. IIUIll:dflll!.!.'h!I'/', /II' thc lilip, or it'it lw (/ lIli,\·(kl/ierlllOr, 
/zrzl'iu!:!: /10 /!1'lIfTrtl I/flllU', s/1I1l as lill~/. flSSU;,zt fll/r! hattery, or tht' 
tik,', illSI'/'t f/ IIri1f dCSCl'ijJ/illll ~r it, as it is ,!.!:il'clL by laIC;] conl
mitted as folIo\\':-; : 

TIll' :-;aid A. E., on the day of , 1:':50, at 
the tOWll, [III' city, j)(,rish fir l'illa,[fp. (IS the NISI' may he.] of 

, in tbi:-; Di:-;ll'ict or county, [herr set forth the rzet 
char~,'rllfs ({II 0.Jf;'I/O', accnrding to the Jln'Jn adapted to the ('(1St' as 
/il'()/,irli,d ill the Ilc.rt artie/t'.] 

Gi\'('ll at the city this day of 

ccxxxv. The manner of :-;tatill~ the act constituting the 
offew',', as sd forth in the appendix to thi:-; Code, j:-; sufficient in 
all ca:-;('s where the forms there given are applicable. In other 
ca:-;p:-;, forms may be used, as nearly silnilar as the nature of the 
case will permit. 

CCXXXYI. The indictment must be direct and certain, as it 
regards, 

1. The party charged: 

2. The offence charged: 

3. The particular circumstances of the offence charged, \"hen 
they are necessary to constitute a complete offence. 

ccxxxvn. When the defendant is indicted hy a fictitious or 
erroneous name, or without or \vith a \wong addition, and in any 
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stage of the proceedings his true name or addition is discovered) 
it may be inserted in the subsequent proceedings, referring to the 
fact of his being indicted by the name or without or "'ith the ad
dition nlentioned in the indictment. 

4 & 5 Vic. Cap. 24 ~ o!5. 

CCXXXVIII. The indictment must charge but one offence, and 
in one form only: except that 'where the offence may be commit
ted by the u~p of diffepent means, the indictment may allege the 
means in the alternatiyf'. 

CCXXXIX. The precise time at ,,-hich the offence was ('om
mitted, need not be stated in the indictment: but it may be alleged 
to hayC' been committed at any time before the finding thereof, 
unless the time itself is material to the description of the offence 
charged or to the jurisdiet ion of the Court. 

CCXL. \\'Iwn an otrenct' in\'oIH'~ the commi~~ion of, or an 
attempt to commit a priYate injury, and i~ described with suffi
cient ct"rtainty in other respects to identify the act, an erroneous 
allegation as to t he person injured or intended to be injured, is 
not material. 

CCXLI. The words uf'ed in an indictment must he construed 
in their usual acceptation. in common language, except words 
and phrases defined by law, which are to be construed according 
to their legal meaning. 

2 East. 33, 34; 5 East. 259, 260. 

CCXLII. Words used in a statute to define a public offence, 
need not be strictly pursued in the indictment; but other "vords 
conveying the !'ame meaning may be used. 

CCXLIII. The indictment is ~ufficient, if it can be under
stood therefrom. 

1. That it is entitled in a Court having authority to receive it, 
though the name of the Court be not accurately stated: 

2. That it "vas found by a Grand Jury of the district or county 
in which the Court was held: 

3. That the defendant is named, or if his name cannot be disa 
covered, that he is described by a fictitious name, with the state
nlent that he has refused to discover his real name or that his 
real name is unknown. 

4. That the offence ,vas committed at some place within the 
jurisdiction of the Court; except where, as herein provided, the 
act though done 'without the local jurisdiction of the district or 
county, is triable therein: 

5. That the offence was committed at some time prior to the 
time of finding the indictment: 

6. That the act, omission or circumstance essential to and 
charged as the offence, is clearly and distinctly set forth, in ordi .. 
nary, plain, direct and distinct language, without repetition. and 
in such a manner as to enable a person of common understand
ing to kno'w what is intended: 

7. That such act, omission or circumstance is stated with such 
F169 
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a degree of certainty, as to ena?le the Cou.rt to pronouncejudg
ment, upon a conviction, according to the l'lght of the case. 

CCXLIY. No indictment is insufficient, nor can the trial, 
Judgment, or other ~roceedin~s th.ereon be affected: l~t~ by rea
son of a defect or ImperfectIOn In matter of form, \\ hlCh does 
not tend to the prejudice of the substantial ri9hts of the defend
ant, upon the Inerits: 2d, nor by reason of mere surplusage 
which dops not vitiate the sense, (1 Leach 109, ] Ch. C. L. 2] 6,) 
nor 3d, for \vant of the a Yerment of any matter unnecessary to 
be proyed: nor 4th, for the designation of a defe~dant by a name 
of otnce or descriptiye appellation, instead of hIS proper name; 
nor 5th, for stating the time of the commif'sion of the offence 
imperfectly or upon a day subsequent to the indictment or on =:tn 
impossible day or a day that neyer happened: nor. Hth, for O~IS. 
sion or false f'tatement of the place unless a specIfic allegatIOn 
of the place he material to the description of the offence charged 
or to shew that the Court had jurisdiction: nor 7th, for \yant of 
a proper or perfect venue when by the indictment the Court has 
jurisdiction in .tIld oyer the offi'lwe. 

CCXLV. vVhen any ,"ariallCe shall appear in any indictment 
between any matter in ,vriting or in prillt produced in eyidence, 
and the recital or setting forth thereof in such indictment "whereon 
the trial is pending, any Court of criminal jurisdiction before 
which such indictment is pending may, if such Court see fit so 
to do, cau~(' such indictment to be forth"with amended in such 
particular by some officer of the Court, and after such amend
ment the trial shall proceed on such indictment in the same 
manner in eyery respect, both ,,-ith rf'g,":-trd to the liability of wit
nesses to be indicted for peI;jury or otherwis("', as if no such 
variance had existed. 

CCXLVI. Neither presumptions of la\\", nor matters of which 
judicial notice is required to l)p taken, need he stated in an 
indictment. 

CCXL VII. In pleading a judgment or other determination of, 
or proceeding before a Court or officer of special jurisdiction, it 
is not necessary to state thf' facts conferring jurisdiction; but the 
judgment or determination may be stated to have been duly 
giyen or made. TIlP facts constituting jurisdiction, howeyer, 
must be established on the trial. 

CCXLVIII. In pleading a private statute, or rio-ht derived 
therefrom, it is sufficient to refer to the statute, by lts title and 
the day of its pa~sage, and the Court ~hall thereupon take judi
... ial notice thereot: 

CCXLIX. In any indictment for any felony not punishable with 
death, committed after a previous conviction for felony, it shall 
be sufficient to state that the defendant 'vas at a certain time 
and place conyicted of felony, without other"'ise describing the 
previous felony and a certificate containing the substance and 
effect only, omitting the formal parts of the indictment and con
viction for the preyious felony, and signed by the Clerk of the 
Court or officer having the custody of the Records ,,,hen the de
fendant was first convicted, shall, upon proof of the identity of 
the person of the defendant be sufficient evidence of the first 
conviction, without proof of the signature or official character of 
the person who signed the same. 

CeL. In any indictment against an offender for being at large 
in this Province contrary to the provisions of this..Act, or of the 
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Criminal Code or of any other Act hereafter to be in force in this 
Province, it shall be sufficient to allegp the sentence or order 
of transportation or banislunent of such offender, without alleging 
any inclictment, trial, conviction, judgment or other proceeding. 
or any pardon or intention of mercy, or signification thereof, 
of or against or in any manner relating to such off{'lItiel'. 

CCLI. The Clerk of tIlt' (;ourt or other officf'I' having the cus
tody of the Records 0[' the Court when' allY :-;{'nt('lH~P 01' order of 
transportal ion or hani~hm('nt shall han.~ tH'en passed or B1ade. or 
his Deputy, shall, at the rf'qut'st of any person un bdtalf 01' Her 
Majesty. make out and ~dye a cprtificate in writing. :-;igned by 
hLn, containing the eftt'ct and substance only (omitting the for
mal part) of any indictment. and conviction of sllch offender. and 
of the st'lltence or order for his transportation or banishment, 
(not taking for the same more than the sum of fivp shillillg:-;.) 
which certificatp shall be sufficient evidence or the conviction 
and sentpnce or order for the transportation or banishment of 
such offender; and pyerv such certificate shall be received in 
e,idence upon proof of t"11P signat urC' of tht' person :-;igning the 
same, 

CCLII, An indictment for libel need not set forth any extrin
sic facts. for the purpose of ~hewing the application to the party 
libe lIed. of the defamatory matter on which the indictment is 
founded; but it is sufficient to state generally, that the same ,vas 
published concerning him; and the fact that it was so published, 
must be pstablished at thc trial. 

ceLlI!. In any indictment for offence to the property, real 
or personal, of partners in trade, joint tenants, parceners or ten~ 
ants in common. it shall be sufficient to state the property to 
belong to one of such persons by name and another or others, as 
the case may be, and such description shall be sufficient for any 
purpose ,vhatsoever in such indictment; and this proYision shall 
extend and apply to all joint ~tock companies and tru~tee:-:. 

-1, and 5 Vic. Ch. 24, Vic. 4"2. 

CCLIY. In any Indictment for any offence committed in, upon, 
or 'with respect to any Church, Chapel or place of religious 
worship, or to any bridge, Court. Court-house, goal. House of 
Correction, Penitentiary, infirmary, asylum or other public build
ing, or any canal. lock, drain or sewer erected or maintained in 
whole or in part at the expense of the Province. or of any diyi
sion or sub-di vision thereof~ or on or with respect to any mate
rials, goods or chattels, whatsoever. provided for at the expense of 
the Province, or of any diyision or sub-division thereof: to be 
used for making, altering or repairing any bridge or highway. 
or any Court or other such building, canal, lock, drain or sewer, 
as aforesaid, or to be used in or with any such Court or other 
building, canal, lock, drain or sewer. it shall not be necessary to 
state such Church, Chapel or place of religious worship, or such 
bridge, Court, Court-house, goal, House of Correction, Peniten
tiarp, infirmary, asylum, or'~ other building, or such canal, lock, 
drain or sewer, or any such materials, goods, or chattels t.o he the 
property of any person. 

CCLV. In any indictment for any offence, committed on 0)' 

with respect to any house, building, gate, machine. lamp, board~ 
stone, post, fence or other thing erected or proYided, in pursu· 
ance of any Act in force in this Province, for making any turn
pike or joint stockroad, or of any conveniences or appurtenances 
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thereunto respectin'ly belonging, or ~ny materia~s,. tools or im., 
plements provided for making altermg or repaIrmg any such 
road. it sall be ~ufficient to state any stich property to belong to 
the Trustees or Commissioners of :-;Ilch road, without naming 
them or any of thcm. 

eeL Y -a. III auy indictment for fOl'gt·l'Y no djtlerence in the 
datp or year marked upon the la\vi'ul current coin described in 
the indictment and that ntarked on the fabf~ coin counterfeited to 
pass for or resemhlp the lawful coin, or .upon any ~o.ol or i~st.ru
ment used or designed for the purpo:-;e of count('rfell mg or unIta~ 
ting such lawful coin, ~hall be good cause of acquittal of the 
deifmdant. 

eCL Y L In an\, indictment for forgery it sha11 not he lleccessary 
to set forth any ~opy or fac simile of the instrument. but it shall 
be sufficient to de~cribe the same in such manner as ,vou Id sus
tain an indictment for stealing the same. 

8 C. & p. :!7fi. 

eCL \TIL \VIH'f! :lll ilJstI'Wllt-~Ilt. which" is the ~ubied of an 
indictment for forgery. ha:-; been des/roved or \vithheld by the act 
or procurement oj' tile deffmdallt. a!ld the fact of the destruction 
or withholding is alleged in the indictmf'nt, and established on 
the trial, the misdescription of the illstrument is immaterial. 

eCLYIII. In all indictment. tor peljUl'Y or ~ubornation of 
perjury, it is sufficient to :-:d 1t)l·th 1 he substance of the contro· 
versy or matter in respect to which the offence 'vas committed, 
and in what Court, or befon' whom, the oath alleged to be false 
,vas taken, and that the Court or person before ,vhom the oath 
was taken, had authority to administer it, with proper allega
tions of the falsity of the matter on which the perjury is assigned; 
but the indictment need not st't forth the pleadings, record or 
proceedings \vith which the oath is connected, nor the commis
~ion or authority of the Court or person before whOln the pel''' 
jury was cOlmnitted. 

CCLIS. In any indictment for embf-·zzlement of money, bank
notes. checl{s, drafts. bill~ of exchange, or other securities for 
money of any person, by any clerk, agent or servant of such 
person, it is sufficient to allege generally an embezzlement of 
money to a certain amount, without specifying any particulars 
of such embezzlement, except when the offencc shall relate to 
any chattel; and on the trial, evidence may be given of any 
such embezzlement. committed within six months next after the 
time alleged; and it is sufficient to maintain the charge, or it is 
not a variance, if it be proved that any money, bank-note, check, 
draft, bill of exchange or other security for money of such per
son, of whatever amount, was embezzled by such clerk, agent 
or servant. 'within the said period of six nlOnths, although the 
particular species of coin or valuable security of which such 
amount \vas composed shall not be proved; or, if he shall be 
proved to h~ve embpzzled any piece of coin or valuable security, 
or any portIOn of the value thereof, although such piece of coin 
or valuable security may have been delivered to him in order 
that some part of the value thereof should be returned to the party 
delivering the same, and such part shall have been returned ac. 
cordingly. 

CCLX. In an indictment for administering or taking an un. 
lawful oath, it is not requ.isite to set forth the form or tenor of 



the allt'ged oath or obligation; it i~ sufficient to set i()l'th that an 
unla,,'tul oath or obligation was administered or taken by the 
person indicted, setting forth the substance thereof, with the 
plac(' and occasion of taking the same, and the person adlnin
isterin~: or the person taking the samf', is a competent witness 
in a prosecution of the otlwr, if he is not otherwisE' incompetent 
to tf'stify; and any pel'~on so te~tifring ~lwll not tlwrl'after bp 
liable 10 prosecution for allY such offence pi'l~\'ioll:-:ly committpd 
by him. 

CCLXl. In :tlly indictml'n1 fot' procuring or promoting the 
conmlission of an offence, the means used need not hp mentioned 
oHwl'wise tliu 11 bv the general terms (~ontained in llw Crimin:1) 
Code. . '-

lTLXlJ. The <wI of attempting or ('mieauwring- to ~·olnmif. 
an offel1cf' Inay 1)(' descl'il)('d g;elll' rally, provided that (~\'f'l'y ,-iuch 
cl:arg(· shall specify tIle olfcnce inteJl(kd to hav(' been perpe
trated and its suh.if'ct mattf'r. 

CCLXIII. TIl(' :1«'1 of (·onspil'ing. wher£' t':-;~~('ntial to t.IH' otit'nce. 
may be alleged g:t'nerally, pro"ided thal ('ypry ~uch charge shall 
sppcify SOllll' unla wll11 obJect to }w attained by such conspiracy 
or un}a",fll] means intended to he used in effecting such o~ject. 

CCLXIY. \Yherc the particular mean~ used to etf{'d a crim
inal purpo:"e are essential to the ofiEmce, they are to be circum
stantiall~r alleged ; thi~ applie~ to offences committed by fraudu
lent means, and to offence~ for speaking blasphemous or seditious 
\vords, publishing libels. pel:iury. sending threatening letters and 
all other oJ1'enC('S to \yhich the speakilU~ or writ.ing part i~lll;., r 
words or matter is essential. 

3 T. R.581; 2 M. and S. 2~i'. 

CCLXY. Provided that in all indictments for publishing any 
libel or !"peaking any blasphemous or seditious \,"ords or for 
forgf'ry, the very words must be stated. 

~ . . 
CCLXVI. \Vhen any charge founded on the very \\'ord~ writ

ten or ~poken by the defendant, any error in the description by 
\vhich the sense i~ altered, is material. 

1 Ch. C. L. 295. 

CCLXY1I. \Vhere the indictment does not profess to set out 
an exact copy but the substance only, a variance will not be 
fatal unlf'ss it alter the substance of the charge. 

1 Leach, 192; Doug. l!l:). 

CCLXVlIl. A charge for obtaining moveable property by false 
pretences, must state the particular pretences used. 

1 Ch. C. L. 275. 

CCLXlX. Where some special intent or reference to defined 
acts is essential to an offence, the particulars to which the intent 
r 0lates~ must be specified. 

CCLXX. The names of persons against whom the offence i& 
committed or whose description is involved in the statement of 
the offence, are to be specified. 

Bac. Abr. Indict. A. 2 

CCLXXI. But it may be stated, according to fact, that the 
names of such persons are unknown to the Jurors. 

2 Hale, 18 ) 
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CCLXXII. When the names are kno'wn the persons shall be 
described by their Christian and surna~es, or the names by which 
they are usually kIlO\Y11 shall be sufficIent. 

2 Hale, 244·5. 

CCLXXIII. Official description of an officer shall be suffi
cient by all C';.!'i 11 g' .111' delendant to be such officer. . .. 

CCLXXIY. Thf> alleg'ation of being iH a particular office or 
situation is C'lluiYalent t;, a (lirect aycrment that the defendant 
\\'as therein. 

How. P, C, h.:!. c. 2:;,~. lll-]~. 

rCLXX \T. Indiyidual thillg:-: incident to the dr':-:eription of all 

off('nce llW \' be dC';':e)"ibed by their ordilw ry names, ,,,,it h number 
and IlIrtl..!'nitude and sl1('h other parti(~l11ar:, as nlay he ('oIlYcnient 
with a "ie\\' to identity. 

CCLXXYI. In any indictmf·nt \\-herf\in it is nece:-:sary to make 
an averment C"Olwen;ing: property, t he name of' the owner shall 
he sJw('ified, if it hI' knowl1. or lInh·,,,;:-: it he othcf\\'isc provided. 

CCL)\ X \TII. l\loypable property or fixtures may be described 
as the property or a person :,;pf'(~ifi('d or of such person and ano
tlwr OJ' otiw)"s. althou[!'h IlP or they an' ollly the special o\vnel' or 
OWllers thc1'eoJ: as bailPp:-: or othcnvise. 

CCL:XXYIII. Fixtures for public nSf' or ornarrH'nt in any pub
lic place, being the objed of ornament. may be described as 
being ~o put or plaN'd. accordillg' to the t'act, in the place speci
fied, without any d<.:: .. wription of (),.nl('r~hip, 

CCLXXIX. Any l'('al prD)wrty the suhject of aYerment,lnay 
be de:"l'rilwd as heing in the a('j nal po...:s('ssion of a person spe<.:i
fled or of ~u('h per:-:on and anotller or other~.;. according" to the 
fact. \yithout stating any propert!- or ownership. 

CCLXXX. Excepti()ns contained in the Article of the Criminal 
Code enacting- 1 he otic'lIce, or in any other article of that Code to 
which thp f'lla("till~.' dllu:-:\, immediately refers, must be negatived, 
(1 Ea:.:t, (;--l.!; fi T. R. !j;)!I) ; a gPllPral IH'g;ation in sucl; cast' is 
:-;uflicicnt, (Starkie':.: C. P. 1'75.) 

('('LXXX I. ;\ ground of dd('nce not speciall)- noticed ill the 
description of the otfellce. ll('ed l,c lleg'ati"('d only in the general 
tf'rms of thA df'seription its!'lt: 

CCLXXXII. Repugnancy or inconsistency in the description 
of the party, or subject matter injurpd, or other person or thinO', 
the de:o-:cription of'which is E':,sf'nti'jl to a statement of the offenc~, 
or in respect of any other matter material to the charge and 
rendcri IH.!.' it uncerta in. yitia11-':'; the indictment. 

1 Ch. C. L. 216. 

CCLXXXIII. \Vhere a matter necessary to be stated, is once 
plainly and distinctly stated, a subsequent repugnant and unne
cessary allegation may be r~jf'cted u:-; surplusage. 

Bac. Abr. Indt. I. 

CCLXXXI V. It is otherwise where the allegation is sensible 
and consistent in the place where it occurs, and not repugnant 
to the antecedent matter. 

.5 East, 244. 
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CCLXXXV. Offences must not be stated disjunctively, so as 
t.o render it uncertain whif'h ,vas Ineant. 

1 Ch. C. L. 2:36; Bae. Abr. Indt. G. 

Whpl'(' the penalty is aggl':)vated bv a pff~yious con \'ictioll\ 
thi~ Inust lw alleged. 

CCLXXXVI. Where a pro~H'ution is to be commenced or an 
act shewn to be done ,vithin a limited timp, an express warrant 
is unnecessary, proyided it appear fl'0111 the tiIlH' stated that the 
~ro~ecution or act wa:-: ('omnlelw(,d or dOll<' within tllP preserihpd 
limIt. 

3 Ea<.;t, :2:;~I; Bal'. Ahr. Usury, K. 

CCLXXXVIl. An indictment a!.!::1ill~t sI'Y('ra1 de1endallts aud 
dlan.!,·in~:.!: them with sepnrate ~frls. shall be dl'('lllt'd t() lIt' sf'YPl'al 
as to I'arh. 

-1 T. H. 536; ~ Halt', 177 ; Bal' .. \hr. \Iisnotn('r; (;., Indictment G. :2. 

CC LXXXYIII. Upon an indi(,tnwllt agaill:--t s('w'l'al d"li'ndalll ~ 
any onp or 11101'1' lIlay }I;' ('()Jlyidf'd 01' a('(luitted. 

CCLXXXIX. In a trial li,l' :111 ofr('lw(' in \"hidl tlwre aI'£' dit~ 
ferent d('.!.!Te£'s. if the det('ndant is charg:ed with thl' otr.'IlL'~ gen
erally, it shall in all ca~f'S 1w tlw duty of th(' Court or l\lau:i:-;lrate 
to infonll the Jury of the nature of ihA crime and the (tt'~Tef':-; 
t befl'oJ: and t Ite .J ury shall find t lw degree of th(-' Ofi{'IlL'(' with 
their Yerdict, as part thereof~ except in :-;uch f'(l:-;f'S Wll('ri' thf: 
-Court i:-; :-;peciall:v required to dptermin(' til{' dl:'£!T(·(,. 

CCXC. In a trial for :In offencp of \\'hicll there are different 
degTl'('S, in \vhich the d~fendant is ellargpd with th(' ('omllli:-;sioll 
of the offence in any p;ll'ticuiar degree, he Illay he punished lor 
the crime in any lowel' dt'gl'l'(', prodded the statement and 
description of the otfel1N' in t.he indictment or rnlllplaint i~ 
applieahle to such lower d(,£!TPf'. and adf'quately sds forth the 
,"'::llne in such m::Ullwr as to ~'iY(' the df'Ji'ndallt due notice for the' 
purpose of 11laking defence, and enahle him tl) :'xn il hims(' If of' 
the conviction or acquittal in bar of :1llothft· pt'IJ:,('clJtion tiw the 
~ame off(·nce. 

CCXCI. The distinction hI'1\\(;('1l an :l.CC('-SOl'Y h('lore the fact. 
and a principal, and lwt"'cf'n principals in the' first and s('cond 
dc!:.!Tf'P, in cases of felony, is abrogated; and all per:-:ons concerll
ed in the commission of a fdollv, at statute or at common 13 \y. 
\yhether the:,r directly commit 1 il(; art con:-;titu~~ the offen(-f' or 
aid and abet in its commission, though not pre:.;.;pnt. shall here
after he indicted, tried and puni~hed as principals. :1:'; in the ca~e 
of :t mi~demeanor. 

4 & .i Viet. cap 24-, 8. 3i. 

ccxen. An ;, CCf'ssOl'V after the fact to thp commission of a 
felony may he inrlicted, t~ied and punished. though 1.he prillcipal 
felon' he neither j tldiet.ed 1101' tried. 

CCXCIII. A person may }w indicted, for having, wit.h thp 
knowledge of the cOInmission of a puhlic offi'Il(~(" taken mOllPY 
or property of another, or a gratuity or n·\Yard. or an ell~:t!.;:I'
ment or promise therefor, upon an agreement or under::;tandillg 
express or implied, to compound or conceal the offence, or to 
abstain from a prosecution therefor, or to withhold any e,:idcnc(' 
thereof, though the person guilty of the original offence hav't 
not been indicted or tried, 



CCXClll-a. A woman may. be described as a ~in?le woma~~ 
spinster or "ri~~w or a~ the wIfe of a person descrIbed by hl.\ 
name and addltlOn:-:. 

CHAPTER III. 

PROCEEDIJ\GS AFTER AN IX])ICTl\lE~T FOU;,\l\ TO 
CO~lPEI, PARTIES TO ANSWER. 

·..!:~4· If defendallt bt ill l'u:,louv he must be bruught up for al'l'aignmclIL 

2:'5. If not, but voluntarily in 'Court, di~~cretional"y in Court to detain him. 
296. If in custouy of unother Court. may be brought up by Habeas C()rpu~', 
"2~'i. If default made Bt'nch Warrant Illay issue. 

:2~jS. If for klony, i)etelJdaIlt must be prC~i('llt, Hot in misdemealJor. 

~~"!'. If in custody, Court Ilwy order his presellce. 

:WO. If discharged on bail and not appe:lring, Bench Warrant to j"bUC. 

301. Whcll warrant may is~ue. 

:W:!. Form of warrant tor felony. 

3()3. Form of warrant tor I1.isdemeanor. 

304. If offt'llce he bailahle, bail to be found ou Warrant 

;,05. Rules for arrest" by warrant applicable to Bench Warrant, 

306. Proceedings of l\lagistrate in respect of bail, 

CCXCIV. If dei'pndant he in the custody of the Court Of 

present therein he may be brought up and arraigned or charged 
with the indictment, before that Court, if it be triable therein, or 
if not, heforfl the Court to which it i:-: sent or removed. 

1 eh. Cr. L. 338. 

CCXCY. If he be not actually in custody, but appears volun
tarily in Court, it is di;o;cretionary in the Court to detain him or 
leav~ him to be taken by the ordinary legal process. 

4 Burr. 2531 ; ~ Lewin. C. C. 2i7. 

CCXCYI. If he he in custody of another Court he may be 
removed by order or Hule of the Court bd'ore "'hich the indict
ment is found, to be ('harged ,vith the indictment, plead, take 
his trial 01' further be dealt ",ith according to law. 

• Corner's Forms, HR . 

CCXCVII. If he IJP not in actual custody or under recogni
zance to appear and ans'wer or being under recognizance, make 
default, his appearance before the Court to answer shall he com
pelled by Bench Warrant for hi~ arrest. 

CCXCVIIJ. If the indictment be for felony the defendant must 
except by leav: of the Court (B. & c. 5?5);appear and plead i~ 
person (Corner s, F. 130) ; but If for a mIsdemeanor only, his per. 
sonal appearance is unnecessary, and he may appear upon the 
arraignment and plead by counsel. 

I Ch. Cr. L. 86, 411. -4 Com. 351. 

CCXCIX. When his personal appearance is necessary, if he 
be in custody, the Court may direct the officer in whose custody 
he is, to bring him before it to he arraigned; and the officer must 
do so accordingly. 
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eec. If the defendant have been discharged on bail, and do 
hot appear to be arraigned, when his personal attendance is 
necessary, the Court, in addition to the forfeiture of the recog
nizance of bail, may direct the Clerk to issue a Bench Warrant 
for his arrest. 

ecc!. The Clerk, on the application of the prosecuting Coun
sel, may accordingly at any tilne after the order, whether the 
Court be sitting- or not, issue a Bench Warrant into any District 
or County in this Province. 

CCCIl. The Bench \Varrant upon the indictment must, if the 
offence be a felony, be substantially in the following form: 

u District or C uunty of [at as the case may be.] 

U In the name of Our Sovereign Lady The tlueen : 

Co To any Peace Officer in this Province: An indictment 
" haying been found on the day of 

[SEAL. J "l~' GQ, in the Court of [as the case may be] charging 
.. c. D. of with the crime of [dpSl~!(na~g it 
" generally . 

. , You are therefore commanded, forthwith to arrest the above 
If named C. D., and bring him b~fore that Court, [or if the indict
If ment have been sent or remOl,t>d to another Court. before the 
" [as the case may be,] to answer the indictment; 
" or if the Court have adjourned for the term, that you deliver 
" him into the custody of the Sheriff of the district or county of 
" [as the case may be,] or in the city of 
c, to the keeper of the prison of the city of 

" City [or town] of , the day of . i 85 

" By order of the Court. 
" E. F. Clerk." 

CCCD!. If the offence be a misdemeanor, the Bench Warrant 
must be in a similar form. adding to the body thereof a direc
tion to the following effect: "or if he require it, that you take 
" him before any magistrate in that district or county, or in the 
" district or county in which you arrest him, that he may give 
" bail to ans'wer the indictment." 

CCCIV. If the offence charged be bailable, the Court, upon 
directing the Bench Warrant to issue, must fix the amount of bail; 
and an endorsement must be made upon the Bench Warrant and 
signed by the Clerk, to the following effect :-" The defendant. 
is to be admitted to hail in the sum of pounds currency." 

CCCV. Unless it be otherwise specially provided, the like 
rules as regards the persons by whom, the places where and the 
mode or manner whereby warrants issued before indictments, 
are or shall be executed, and the powers, protection and indem
nification of such persons shall apply to Bench Warrants, except 
that the latter shall not in any case require to be backed or in
dorsed in another district or county. 

CCCVI. If the defendant be brought before a magistrate of 
another district or county for the purpose of giving bail, the magis
trate must proceed in respect thereto, in the same manner as if 
the defendant had been brought before him upon a warrant of 
arrest, and the same proceedings shall be had thereon, as are 
hereinbefore provided therefor. 

H169 
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CHAPTER IV. 

PROCEEDINGS AFTER APPEARANCE OF PARTY AND 
PREVIOUS TO ARRAIGNl\1ENT. 

S07. In Treason, copy of indictment, &c· to be delivered to defendant eight 

days before arraignment. 
.30:'>. In all other offences on application. 
309. Computation of eight days. 
310. Plea by d2fendant, waiver of objection for non-delivery. 

311. Inspection of depositions, 
312. Assignment of counsel. 
313. Indictment quashed for defect. 
31-1. Not after remova1. 
~H5. If removed at instance of defendant, may be quashed before he 

appears. 
316. ;\lotion to qua!':h for app<lrent defect, to be made be!ore trial. 
31 i. Amendment of substance uj'illdictmcnt. 

(:CCYII. A 1 rup copy of the whole iltdictment found agaill::;l 
,IllY person, if jj be for treason or misprision of treason, together 
with a lisi. of the wjtlw:-:~P:-; to he produced on the trial for prov
ing the s3id indictment, mentioniw~ their names, profps~ions and 
places 01' abode, and a list of the Petit Jury, Inentioning their 
names, professions and places of abode~ shall be gin'n and deli\'· 
f-'l'f:'d to th(' defendant at any time not later than eight days 
before hi~ nrraigrunent and in the pre..;el1c{· of two or more 
creclibl{~ witnesses. 

7 & 8 W. 3, c. 3, 8.1; i Anne, ch. ~1,~. 11; G G. 4,c. foIl s. 21. 

CCCYIII. In all other case~, such copy of the indictment may 
be granted at any time on application therefor by the defendant. 

Hawk. P. C. b. 2, c. 39, s. 13. 

CCCIX. Tlw delivery of a copy of the panel i..; sufficient, 
though it be belore the return of the precept. 

Fost· 230; 1 East, P. C. 113 ~ I Ch. Cr. L. -106. 

CCCX. The eight days before arraignment as above, shall be 
reckoned exclusively of the days of deli n:,ry and arraignment, 
(Fost. 230; Hawk. P. C. b.2) c. 2f), s. 15): and in every such 
case, f'xclusivp of Sunday, (Fost. 2, 230 : 1 Ch. Cr. L. 405.) 

CCCX. Any objection in rc~peet of such non-delivery or 
defective delin>rv j~ waiver by the defendant pleading to the 
indictment. 

Fost. 230; 2 Salk, 634. 

CCCXI. The defendant shall, at or before his trial, have 
inspection of all depositions or copies thereof taken against him 
and returned into the Court in ,vhich such trial is had. 

6 & 7 Wm. 4, c. 114, s. 4. 

CCCXIl Counsel, not exceeding two, shall, in all cases be 
assigned to defendant, by the Court, on his application either per
sonallyor by counsel, (Hawk. P. C. h. 2, c. 37, s. 10 ; Foster, ·230, 
note) ; and others may be added to those assigned, (Hawk. P. C. 
h. 2, 39, s. 8.) 
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CCCXIII. An indictment may be quashed at the discretion of 
the Court, by reason of any intrinsic defect in it, unless it be 
susceptible of amendment under the rules therefor, in which case 
the Court may order the amendment to be made therein. 

Hawk. P. C. b. :3, e. :34, s. l. 

CCCXIV. But such indictment shall not be quashed after its 
removal to another Court and a conviction therein. 

~I Dow. P. C. 600. 

CCCXV. If it be removed at the instance of the opfendant. it 
may be qua~hed before his appearance. 

1 Dow. N. S. 3:10. 

CCCXYI. A motion to quash an indictment for defect. appa
rent on the face of it. i~ to be made before t!'iaL 

~ M. & R. 197. 

CCCXVII. An indictment cannot, unless \vhere otherwist' 
hereby provided, be amended in Inatter of substance. 

1 Ch. Cr. L. 297, 335, 443 

CHAPTER V. 

ARRAIG~:\fENT OF THE DEFENDANT. 

318. The defendant to be free from unnecessary restraint. 
319. If charged in several indictments may be tried on all. 
320. If several charged in one indictment all to be arraigned at same trial. 
321. Arraignment to be of record. 
322. Arraignment, how made. 
323. If defendant stand mute. 
324. Not required to hold up his hand. 
325. Defendant to be informed, if the name in the indictment be not his true 

name, he must then declare it. 
326. If he give no other name, to be proceeded against by the name in the 

indictment. 
327. If he give another name, subsequent proceedings to be had by that 

name, referring to name in the indictment. 
328. Time allowed to defendant to answer indictment. 
329. How defendant may answer indictment. 
330. If time not required, he may move to Sf't ac;lde or plead. 

CCCXVIII. The defendant shall be brought up for arraignment 
without shacklf'~ or restraint, unless there be danger of escape or 
rescue. 

2 Hale 119. Hawk. P. C. b. 2, ch. 29, s. 1. 

CCCXIX. If he be charged \vith more than one indictment or 
mquisition for the same offence he may be arriagned and tried at 
the same time on all. 

2 Hale, 221. 1 East. p. C. 371. 

CCCXX. When several are charged In same indictment all 
ought to be arraigned at the same time-

KeL 9 
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CCCXXI. The arraignment must be entered of record. 
Hawk. p. C, 62. c. 28, s. 6. 

CCCXXII. The arraignment must be made by the Court, or 
by the Clerk under its direction, and consists in reading the in
dictment to the defendant and asking him whether he pleads 
guilty or not guilty to the indictment. 

4 Bl. Com 385, Selw. N. P.952. 

CCCXXlII. If the defendant be deaf and dwnb, if he under
stands the use of signs, he may be arraigned, and the meaning 
of the clerk addressing him conveyed to him by signs, and his 
signs in reply explained to the Court. 

1 Cb. Cr. L. 417. 

CCCXXIV. The defendant upon his arraignment shall not be 
required to hold up his hand, nor to state how he would be tried; 
his plea of not guilty, when made by or entered for him, shall be 
de~med to have put him upon his country for trial. 

CCCXXV. When the defendant is arraigned, but must be in
formed that if the name by which he is indicted be not his true 
name, he must then declare his true name, or be proceeded 
against by the name in the indictment. 

CCCXXVI. If he give no other name, the Court may proceed 
accordingly. 

CCCXXVII. If he allege that another name is his true name, 
the Court must direct an entry thereof in the minutes of the 
arraignment; and the subsequent proceedings on the indictment 
may be had against him, by that name. referring also to the 
name by which he is indicted. 

CCCXXVIII. If, on the arraignment, the defendant require it. 
he must be allowed until the next day, or some further time may 
be allowed him, as the Court may deem reasonable, to answer 
the indictment. 

CCCXXIX. If the defendant do not require time, as provided 
in the last article, or if he do, then on the next day, or at such 
further day as the. Court mB:Y have allowed him, he may, in 
answer to the arraIgnment, elther move the Court to set aside 
the indictment or may demur or plead thereto. 
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CHAPTER VI. 

SETTING ASIDE THE INDICTl\fENT. 

330. Indictment. when set aside on motion. 
331. Defendant, when precluded from objecting to indictment in any other 

manner. 
332. Motion, when heard. 
333. If denied, defendant must immediately demur or plead. 
334. If granted, defendant discharged, unless the case be submitted to the 

same or another Grand Jury. 
335. Effect of order for re-submission. 
336. New indictment in such case, when to be found. 
337. Order to set aside indictment, no bar to another prosecution. 

CCCXXX. The indictment must be ~et aside, by the Court in 
,vhich the defendant is arraigned, and upon his motion, in either 
of the follo'wing cases: 

1. When it is not found, f'ndorsed and presentcd 1 as hereinhe G 

fore prescribed. 

2. When the namc:,; of the \vitnesscs examined before the 
Grand Jury, or of those whose depositions may have been read 
before them, are not insl'l'ted at the foot of the indictment, 01 

endorsed thereon, as herein prescribed. 

3. \Vhen a per~on is permitted to he present during the ses
sion of the Grand Jury, while the charge embraced in the in
dictment is under consideration, except as hereinbefore provided. 

CCCXXXI. If the motion to set aside the indictment be not 
made, the defendant is precluded from afterwards taking the 
objections mentioned in the last artiele. 

CCCXXXII. The motion must be heard at the time of the 
arraignment, unless, for good cause, the Court postpone the hear
ing to another time. 

CCCXXXIII. If the motion be denied, the defendant must im
mediately answer the indictment, either by demurring or plead
ing thereto. 

CCCXXXIV. If the motion be granted, the Court must order 
the defendant, if in custody, to be discharged therefrom, or if 
admitted to bail, that his bail be f'xonerated; unless the Court 
direct that the case be re-submitted to the same or another Grand 
Jury. 

CCCXXXV. If the Court direct that the case be re-submitted, 
the defendant, if already in custody. must so remain, unless he 
be admitted to bail; or if already admitted to hail, the hail must 
continue answerable for the appearance of the defendant to 
answer a new indictment. 

CCCXXXVI. Unless a new indictmf'ut be found before the 
next Grand Jury of the district or county is discharged, the Court 
must on the discharge of such l~rand Jury make the order. 

CCCXXXVII. An order to set aside an indictment, as provi
ded in this Chapter, is no bar to a future prosecution for the same 
offence. 

.. 
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CHAPTER VII. 

PLEA AND ISSUE. 

338. Plea to the jurisdiction. 
339. How pleaded. . . 

Prosecution after time limited not mamtamable. 340. 
341. Commencement of prosecution. 
:342. Crown to reply or demur immediately. 
:1.+::;' Judgment on plea. 
:344. Confession to be recorded. 
345. Confession not to preveut arrest of judgment. 
;)46. Plea in abatement to be pleaded, when and how. 
347. Issue shown by prosecution. 
348. Judgment on plea in abatement. 
349. Only other pleading for defendant, is demurrer or plea .. 
350. Demurrer or plea, when put in. 
;351. Grounds of demurrer. 
3:;~. Demurn'r, how put in and its form. 
~153. When heard. 
354. Demurrer or want of plea entered in abBen~e of counseL 
:3:j,'j. Demurrer cannot be withdrawn without leave of Court. 
3.'56. Joindt'r in demurrer. 
357. Judgment for want of joinder. 
:35t1. Record in issue on demurrer. 
359. Judgment on subsequent error t(Jund. 
360. Judgment on demurrer. 
361. If allowed, judgment a bar to another prosecution, unless the ca8eix: 

re-submitted to the same or another Grand Jury. 
362. If re-submission not ordered, defendant discharged. 
363. Proceedings, if re-submissionordered. 
364. If demurrer disallowed, defendant may be permitted to plead. 'Yhen 

he must do 80, and effect of his omission. 
365. 'Yhen objections, forming ground of demurrer, may be taken at the trial, 

or in arrest of judgment. 

CCCXXXVIII. The defendant, before any other plea be pleaded, 
may object to the jurisdiction of the Court before \vhich he i:-. 
arraigned. 

4 Bl. Com. 333. Hawk. P. C. 62, c. 34, s. 4. 

CCCXXXIX. The objection must be pleaded (Ha\\"k. P. C. 62, 
c. 36, s. 5) shewing what Court has jurisdiction to try the party 
(Ea!"t. 18, 1 Ch. C. L. 438) and supported by affidavit of the 
truth of the facts averred (4 Bl. Com. 333) unle~s the prosecu
tion be !"pecially limited as to time, place or otherwise. by this or 
some other Public Act. 

1 East, 352. 1 Ch. C. L. 438. 

CCCXL. If a prosecution be commenced within the time lim
ited by law but not proceeded with, no prosecution subsequent 
after the time of limitation, is maintainable. 

2 Ad. & Ell. 389. 1 Russ. on C. 471. 

CCCXLI. The laying of an information before a magistrate in 
order to the issuing of a summons or ,varrant against a party 
shall be deemed sufficient commencement of a prosecution. 

1 East. P. C. 186. 

CCCXLII. The Cro\vn shall reply or demur immediately. 
1 Ch. C. L. 439 • 

• 
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CCCXLIII. If the plea to the jurisdiction for any offence, be 
found against the defendant, the judgment shall be that he an
swer oyer to the indictment; if it be found for him the judgment 
shall be that he be discharged. 

1 Ch. C. L.439. 6 EaEt, 60~. 

CCCXLIV. If the defendant confess the charge to be trup, the 
confession shall be recorded and judgment a warded according to 
Jaw. 

4 m. Corn. 330. 1 Ch. C. L. 602. 

CCCXLV. A confession or plea or guilty dop:-; not exclude the 
defendant from afterward:-; taking objection by motion in arrest 
of judgment or \vrit of error in respect of faults apparent on 
the record. 

Hawk. P. C. h. ~, c. 31, s. 4. 

CCCXL YI. A plea in abatement to quash indictment must be 
pleaded previously to any plea in bar (4 Bl. C. 3~1,!) but must 
be yerified hy affidavit (Hawk. P. C., b. '.!, c. 34, s. 7. 3 Burr. 
1t)}7. Fost. In, 1 eh. C. L. ·l·t~.) It ma~r be either in writing 
or verbal: (1, Leach, 47t;, I eh. C. L. ·118) and must pray for the 
quashing of the indictment (10 Ea:-;t, ~:L) 

CCCXL YII. The pro~e~utor may demur. take is~ue or reply 
matter of fact. and thereupon the defendant is bound tojoin in 
demurrer or rejoin ilml1ediately. 

6 Yerg. St. p. 238. 

CCCXL YIII. If plea in abatement be found against thp de
fendant or be rejected by means of amendment allowed or made 
to or in the indictment, the judgment shall in all cases be that he 
answer over ~ if it be found for him, the judgment shall be that 
he be discharged. 

:2 Hale, P. C. 238. 10 East, ::-IS. 1 Ch. C. L. 450-1. 

CCCXLIX. The only pleading on the part of the defendant 
other than the foregoing, is either a demurrer or a plea. 

CCCL. Both the demurrer and the plea must be put in in open 
Court, either at the time of the arraignment or at such other 
time as may be allowed to the defendant for that purpose. 

60 G. 3, & 1 G. 4, c. 4, s.:2; 1 C. & M. 299.11'0. 

CCCLI. The defendant may demur to the indictment when it. 
appears upon the face thereof, either, 

1. That the Grand Jury by \\'hich it \vas found had no legal 
authority to inquire into the offence charged, by reason of its not 
being 'within the local,iurisdiction of the district or county: 

2. That it does not substantially contorm to the requirements 
herein before prescribed. 

3. That more than one offence is charged in the indictment: 

4. That the facts stated do not constitute a public offence: 

5. That the indictment contains any matter which, if true, 
would constitute a legal justification or excuse of the offence 
charged or other legal bar to the prosecution. 

CCCLII. The demurrer must be in ,vriting, signed either by 
the defendant or his counseL and fyled. It must distinctly specify 

• 
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the ground of objection to the indictment, or it may be disre

garded. 1 Ch. C. L. 440. 

CCCLIII. Upon the demurrer being filed, the objections pre
sented thereby must be heard, either immediately or at such 
timp, as the Court may appoint. 

CCCLIV. If the defendant in the absence of counsel plead to 
an indictment, the Court will allow him to demur before th~ 
evidence is gone into. 

l C. & M. 617. 

CCCLY. A demurrer cannot be ,vithdrawn ,,'ithout thc per
mission of the Court. 

1 Ch. C. L. 440. 

CCCLVI. The prosecutor may join in the demurrer imme
diately or according to the course of practice of the Court. 

1 Ch. C. L. 440. 

CCCL VII. If he do not so join, the defendant is entitled to 
judgment for want of joinder. 

1 Ch. C. L. 441. 

CCCLYIII. Upon demurrer the validity of the proceedings on 
the record as above is put in issue. 

1 T. R. 316; 1 Ch. C. L. 440. 

CCCLIX. If on objection by demurrer at a later stage of pro
ceedings, an error appear in the earlier stage, judgment is to be 
given against the party who committed the error. 

1 J\l. & S. 190 j 1 Ch. C. L. 443. 

CCCLX. Upon considf'ring the demurrer the Court must give 
judgment, either by allo·wing or disallowing it; and an order to 
that effect must be ('ntered upon the minute~. 

CCCLX1. If the demurrer be allo\ved, the judgment is final 
upon the indictment demurred to, and is a bar to another prose
cution for the same offence unless the Court being of opinion 
that the objection on which the demurrer is allo\ved may be 
avoided in a new indictment, direct the case to be re-submitted 
to the same or another Grand Jury. 

CCCLXII. If the Court do not direct the case to be re-sub
mitted, the defendant, if in custody, must be discharged, or if 
admitted to bail his bai I is exonerated. 

1 Ch. C. L. 441-3; 4 BI. Com. 334. 

CCCLXIII. If the Court direct that the case be subnlitted 
ane\v the same proceedings must be had thereon as are pre
scribed for the original indictment. 

CCCLXIV. If the demurrer be disallo\yed the Court must 
permit the defendant at his election to plead over ; which he must 
do forthwith or at such time as the Court may allow. If he do 
not plead, a plea of not guilty ·will be entered for him. 

1 Ch. Cr. L. 441-2··3;4 BL C. 334. 

CCCLXV. When the objections mentioned in Article 351 
appear upon the face of the indictment they can only be taken 
by demllrrer; except that the objection to the jurisdiction of the 
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Court OY('1' tll(' ~ubject of the indictment, or that the facts stal cd 
do not constitute a public offence, may be taken at the trial un
Jk'r the plea of not guilty and in arrest of judgmt·nt. 

CHAPTER VIII. 

:J66. The different kinds of pleas. 
!367. Plea, how put in. 
368. Its form. 
369. Plea of gl1ilty, how put ill. 
370. It may be withdrav.;n by permi,sion of the Court. 
371. \Yhat is denied by a plea of Ilf)t guilty. 
;j/~. 'Yhat may be givcn in cvidence under it. 
:\73. A former conviction or acquittal a bar to subsequent pros(,cll~ 

tion. 
:3/ 4. Not so of facts not ground of former conviction. 
:375. Different offences in same indictment. 
:)/(;. Fraudulent former conviction or acquittal. 

37(;-11. Conviction for one degree of offence. 
377,378, :H!I. Indictment must be sufficient and before a sufficient Court tv 

constitute a bar. 
;\~Il Such plea in bar to be c,;tablished by record of former ac

quittal, &e. 

:3S I. :May be pleaded as to part of the charge. 
;3.-.;:2. 'Yhen error in fonner process, no exclusion of plea in bar. 

:;R:~, ;)-';-1:. .\cquittal must be by Jury. 
3:-.1;). How former record to be brought up. 
8S(,. rIca of former conviction nf attainder how pleaded. 
;;.-';/. Rules applicable thereto. 
;:;,s:;;. Time to be granted to make proper plea. 

389, 390, 3:-11. Plea of partlon, how and when pleaded and proved. 
392, 393. Exceptions in act of pardon, how pleaded. 

:394, :195, 396. Extent of pardon. 
:1~j7, ;3!-)S. Yariances in pardon. 

:399. Effect of judgment on pleas in bar. 
400. Plea of not gl1ilty, when to be put in for defendant. 
401. Extent of plea. 
402. Plea to part, and confession, &c. to remainder. 
-11 );3. Denial of liability by common right and otherwise, how 

pleaded. 
404. 'Yhere default to answer, judgment against dcfiHllter . 
.t(j;j. Plea to a charge on Coroner's inquisition. 
4( Hi. Proceeding on indictment for riot . 
.t07. Pleas amendable. 
-11l". Pleaa may be withdrawn. 

CCCLXYT. There are tlll'Cf' kinds of plel~ to an indictment, 

1. Guilty: 

.) 1\ ot guilty: 

3. A former judgment of conviction or acqnittal oftlw oflencl' 
charged, or pardon fol' t1w :-:anH~ offence of which he is then 
arraigned; 'which may be pleaded eitl1er with 01' ,vithout th(~ 
plea of not guilty: 

4. No pleas of special justification or defence shall be pleaded 
to any indictment. 

2 Hale, 258, 2t14; I Ch. C. L. -17:!. 
K169 
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CCCLX \'11. Ew'l'y plea must be oral and must be entered 
upon the minutp:-; of th~ ~ourt. ~and a defendant Inay plead as 
many ~uch pleas a:-; he thmks tit. if the\" are not repugnant to 
each olllf'r. 

Hawk. P. C. b. '2, c.~3, SS. 128-137; 1 B. & Ald. 423. 

CCCLXYfn. The plea Inust be entered in substantially the 
follo\\ing form: 

I. Il'tIl(' d(,jclHlant plead gnilty :-" The defendant pleads that 
., Ilf' i:-; guilt~· of tIll' OiJ(--'llCC ('barged in thi~ indictment" : 

:!. 11' Iw plc>ad not guilty :-" The detc'ndant plrad:-: that h(' is 
:, not guilty of the oftenc~ charged in thi~ indictment," and no 
replic:tlio,; or :-;imilit"r on the l'l'cord shall he deemed nec('~sary, 

1 eh. C. L. 416. 

:~. 1 f llf' ple:tds a. lcirm('l' conviction or acquittal 01' pardon :-
.. TIll' dc·j('lldant plc;,d~ that 11(' lm:-: been already c01lYicted (or 
" (/('(jlfittl,t! OJ' jJflnlu/.'I'r/, as 11/1' ('(lS,' 11111.'1 /)(') oCthe offe?ce charged 
.. in thi:-: indietment. hy the judgment of the Court 01 (nmn-
,. in!.!,' it) f('llllereu at , (1lflmill!..!.' 'he pl(/cl') on the day 
.. day of .. 

CCCLXIX. A pl('a of )..!:uilty C:11l ill no ('a~~ be put in, except 
hy th.e defendant hirn~f'lr in open Court unlc~;-; upon an indict
ment agaiIl~t a corporation: in \\'hieh ca:-;p it may 1)(' put in by 
counsel. 

CCCLXX. Tll(' Court 1llUY at any tilne bl'f(H'l' judgment, 
npon a plea of guilty. permit it to be ,vithdra,,"n and a plea of 
not guilty substituted: so also the pIca of .. not g'uilty" may be 
\\'itllth'awll and that of" guilty" :-;uh;-;tituted. 

Contra. '2 Lewin's, C. C. 26-1. 

CCCLXXL The plea of 110t guilty is a denial of evcry mate
rial allegation in the indictment, and put~ the \vhole charge in 

I Ch. C. L. 471. 

CCCLXXI1. All mattC'rs of fact. telldillg' to establish a defence~ 
other than that specified in the third sub-division of article 36tl: 
may he given in (>,"idence under the plea of not guilty. 

CCCLXXIII. \Vhere, in a suhsequent prosecution, the offence 
a lIe !!"C' d is the same that the defendant was convicted of in a 
Cormer prospcution. or SHell as, upon proof of his guilt, he l~ight 
have been convictcd of under a former presecution, in \vhich he 
",as acquitted on a trial upon the merits before a court, tribunal 
or magi:-tratp haying jurisdiction of the case, such former acquit-
1al or conyiction may he pleaded in bar of such subsequent 
prosecution. 

1 Ch. Cr. L. 45'2, 455-6; '2 Hale, :246; Fast. ;3:29, 25,28 ; 
4 Co. Rep. -10-6; 1 Leach, 12; 12 Ea~;t R. 415; 1 Ch. 
C. L. 251. 

CCCLXXIV. lC the facts alleged in the subsequent prosecu
tion be such as if proved, would not haye been ground of con
dctioll in the former prosecution, the former conviction or 
acquittal cannot be pleaded in bar of the subsequent prosecution. 

CCCLXXV. Where the same act constitutes hvo or lllore 
diyer~e and distinct offences different in their nature and cha
racter, one not being merged into the other, the offender may be 
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proceeded against for each, and cannot plead a conviction or 
acquittal for one in bar of proceeding agaill~~t him for tlw oth,.')'. 

CCCLXXYI. A con\-iction or acquittal fradulently or coHn
:-;iYely obtained by the defendant on hi:" own fI'latioll, complaint 
or informatioll. or by any other person on his behalt: is not a 11:11 

10 a subsequent Pl'os('cution. 

CCCLXXVJ-a. \Vhen th" defendant sl1:111 lWH' hC('ll con,-jr
_~'d or acquittl'd, upon an indictment J(I)' an offcllrr' cOllsi,ting or 
diffi'J'('nt degrees, 1110 cOl1yiction or ;[('~luittal i:-: a h;!r to ;l1lOtllf'r 

indictment for the ofit'I}(,(' charged in a IiII'm!'}'. Of for an\- intj,
rior degree of that offence, or for an attempt 10 ('Olllll;it the 
..;arne. 

(TCLXXYII. A former acqllittnl on ;1 sufficient indidnwlll 
betore ;1 ('OUlt of compdellt jUl'i:-:(lidioll i:-: ;1 bar to ;Illothel 
Pl'o:-:('(·n1i,m. ;lIld that, altllOligh such acquittal wcrt' ('l'fOIICOllS, it 
; t :-:tand unrey( 'l'S('11. 

Hawk. r. C. h. ~, c. :)-j, s. ti; ~ Hale, ~-ti ; I eh. c. L. --J. ;,"i. 

CCC'LXXYlTI. :--:.0 abo J(')i' a fe ,rl1l1'/, con ,-ietion 011 :-:uch indi('t~ 
:n;'nt of the offence eh;ugcd in the s('C'ond indictment or or all\ 

ofii'llce included ill the ~l'C'lllld indictnwnt. ' 
:2 Hale, ~-l(;; :! Leach. C. C. L. ius; 3 H. and C. :)O:!, 

('Ct'L~~XIX. The Ltf'quittal i:-; not a bar Ullle~~ it 1)1> on a :-;ulfi
('if'nt indictment. althuw_dl the jury find a :-:pcc-ial verdict and thE 
defendant 1w then'upon acquitted. 

:2 Hale's r. c. ~-l", ;)~l; ; Stark on Cr. P. 302. 

('('('LXXX. ~uch plea of former acquittal or conviction shall 
'he e:-:ta bli:-:ed by \"ouclwI' of the rCl'ord of jud,~:! .. ment of ~uch suf
ficient Court. 

CCCLXXXI. The plea is pleadahl,' as to part of th .. eh;II'ge 
contained in the st'eolHI indictment. 

2 :\1. and Rob. 2(i; 2 Lewin's C. C. :)2. 

(,CCLXXXII. ~() error in the former process will ('xc-Iude tIl(=' 
party fi:om pleading such plr'a, as long as 1.11(' Ji,rmcr cOll\'iefion 
remains unrcYcl'sed. 

2 Hale, :!-1-8; Hawk. r. C. b. 2, c· :t'). s. s. 

CCCLXXXIII. The acquittal must be by the verdict of a petty 
Jury. 

2 Hale, 243-G. 

(,CCLXXXI\'". OIl isslle taken in l':lct on sllch plea, a jury 
lnay be awarded and returned immediately to try tll(' i:"Sllt'. 

1 Ch. C. L. 461. 

(,CCLXXX V. In whatever Court the trial shall be if the 
record of warrant in such plea be of another Court, it shall be 
:-It'llt up to the Court having the trial, under seal of the Rccul'n 

Court. 
:! Hale, :2-1-2, 2.');), 

CCCLXXXVI. A previons conYiction or attainder for tIl(' 
:-:;tlll(, offence in fact and in law \\-ith that stated in the indict
Inent, or for any offence involving such sallie' olience in fact or 
in la"\v, may be pleaded in b~11' of such indictmellt. 

2 Hale, P. C. ~;;1 ; 2 East, P. C. :5H}, 
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CCCLXXXYTI. The rules ~pplicahle to pleading a former 
i1('quitt:1l shall :-Ipply as 1:11' as may he to pleading in iornwr 
(~oIlYiction 01' attainder. 

CCCLXXXYIll. Time must he granted on application there
lor to draw up properly a plea of former con\"i~tion or acquittal, 
and tlH' indictuJI'nt :-:ktll l){' read on'}' so that Its contents may 
lIe) taken down. 

6 C. and P. ~l;~. 101 ; ,. B. Ab. II i3; 7 C. al~d P. ~;)f;; ~ ~loo, C. C. 9. 

ecc LXXXIX. Plea of pardon Inust be pleaded in bar, and is 
not a l1()w('d ark}' plC'a of not guilty, (1 Fost. 43; Bac. Ab. Par
don. e. '.!: 4 Bl. C. 4U~.) pxeept a g'l'll('ral pardon be allowed, (1 
Lf':II,h, C. C. ·to) or pardoll 1)(' h:td by public r! ct. the benefit 
,yherpof is allowed \yithollt plea. 

I eh. C. L. 466; Fost. 43. 

CCCXC. Proiprt. must 1H~ madp of the Lf'ttpl'S Paff'llt of pardon, 
if pleaded. 

I eh. C. L. 468. 

('('ex ('1. \ Yhe1'e the pardon is personal to the defendant, or 
he is includp(l ill a !.!·~'lIf'J':d (-l('j of gTaep, tt\(' priyil(~:u:c must be 
plead/d. 

I eh. C. L. 466. 

CCCXCll. If l'x('CptiollS arc contained in the (,!lacting clause 
of the act of pardon, the claimant ulldf'l' nil' Act mu~t ~llf'w that 
he is not includt'd within tllf' f'x('eption~, (Ha,,·k. P. C. b. '2. c. ::7, 
s. 60: Bac. Abr. Pardon. 1 Ch. C. L.~67); but otlwnyi.-3c if par
don in the body oftlif' :Iet 1,,· !~'cneral ,md eX('('p1ions :-t)'f' ('on
tained in:1 distinl't pl'm·i:-:n. (l~a"f)1l ;\hl'. P~If'(lon. (;. 1. i.) 

CCCXClIJ. \Yhc\'(' a particlllar offellce is ('xcepted, it is not 
lw('('s;-;ary to nf'gati\"e it~ ('f)lllllli~~iun. (Bac. Abr. Pardon. G. 1. 
1 ClI. C. L .. 1(7) nor if:tll indiyidual1H' ('xcludf'fl from the bene
fit of the act oj' pardon. (Ba c., Abr. P:lnlnll. C, 1.) 

CCCXCIV. A pardon including murder ([Tails where the 
C:1U:-:P of de~lth occurs before the time to ,,-hich the pardon ap
pli!'~' although d(,(It.h only happens after tha.1 time. 

Hawk. P. C. b. ~, c. ;ji, R. 21 ; 1 Hale, 426. 

CCCXCV. A pardon for homicide If'~s than murder only ayails 
wlWl'r> the cau~e of death occurs before the tirne to which the pardon 
applies. but where t llf' dt-'ath dops not happell until after thn t tintf'. 

Fost. 64 ; naco Ab. Pardon, D. 

CCCXCYT. A p:trdoll of a minor offence includcd in that 
\"h('I'/'ol' the party is indicted is pleadahle in bit r to such offence' 
"wi he may plead not guilty a~ to the rest. 

2 Hale, ~;js. 

C( ICXCVlI. Varial.1('Ps as to the description of the party par
doned m:ly he ]'('conclh·d hy proper aYf'l'l1l1'nts of his identity. 

Bae . .A b. Pardon, Geo. II. 

CCCXCYIIT. Yariances as 1 () the circumstances of the offelwl; 
"'hich could not hayc been material are reconcilable by (lYcr
ments 

Bac. Ab. Pardon, G. '1. 
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CCCXCIX. judgment on pleas in bar for the dej~'ndant·shall 
bc that he be discharged, ('l Hale, 3Hl); if against him, that tw 
plPad oyer, if so minded ('l Hale, ~;-)().) 

CCCC. If the defendant refuse to ans\v{'I' the indictment by 
demurrcr or plea or stand mutp for any cau~{', a 1'1f'a of not 
gnilty mllst be entered for him. 

CCCCI. The plea of "not guilty" shal1 1)(' d,'pmed to han~ put 
tllf' defendant on his trial, and thf' Court ~hall tllt'rcupoll OJ'd.,!' :, 
jury for trial. 

ccccn. The defendant may plead .. not guilty" a~ to p:u·t. 
and either (,Ollfi·~~ or plead mattpl' in 1'l'/p),I'IH'(, a~ to tIl(' n'
mainder. 

1 Ch. ('. ~. 4i:?-:l. 

ceCCIII. \YlH'1l defendallt denies a liability which is of t'OIl/
mon l'i~_dlt (3 Camp. ~.!'..!'..!) he must, unl('~~~ I't:li('\t~d hy a puhlic 
:-:tatutc, sIw\\" his relief' h~- pleas; hut otlwl'\vist', if liability be 
not of common right (:2 ~allnd. ;)!I, n. I I); :t. n. 10) in tlw 
form('r. the person liablt> and tht' l't'ason tllt'n'lor (5 Burr. '..!700. 
'2 P. R. 1 tili) mllst he showll, the plea must not conclude witb a 

:! Saund. G;j~1, c. 10; 1 ('h. C. L. -1 i7; 1 Saund. ~;), 
n fI, :! Ditto Ifl9. n. n. 10; ~ H. B, 1 tI:!. 

CCCCIV. If ans\yc'l' by replication or otherwise to any SI)I'

cial plea or rejoindf'l' in demurrer 1)(' not put in or llladl" .iudg:
n1ent against the party in default is to he' entf'l'f'd and pronoUlH:t·d 
:t~.?:ainst him. 

Ccrey. The defendant chan;'f'J by a Coroners' inquisit.ion 
\,"ith murder or manslaughter. may plead or demur tiwl'el0 in thp 
same luanner a..; to an indictment, and i:-;:-;uf' may' be joined in like 
luanner. 

Corner~' P. 6-1. 

CCCCYI. In indictment for riot, the Pl'OSl'cutor nwy, at the 
direction of the Court, be required to select two or three and to 
proceed to trial against them, the others entering into a rulf' to 
plead guilty if those selected be found guilty, and thereuponjudg
nlent of guilty shall be ent('red agai nsf them as if they had heen 
found guilt~r. 

I) l\lod. ~l~. 

CCCCVII. Ple?~ is aluendable at all times before filed upon 
the record. 

CCCCYIII. A plea or df'murrep may be \vil hdra\Vll at the di
rection of the Court (Ch. C. L. 436) and if a plea be so with
drawn the former arraignment is no answer to a subsequent 
arraignment. 

F ost. H" 23; I 'Yil1. ].) 7; Corners' p. I ;\:!. 
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CHAPTER IX. 

REl\10V AL OF 'l'I-IE ACTION BEFOHE THIAL. 

,10:). Existing writ;.; and proceedings, to remove indictment he fore tria 

abolisbed. 
410. When, and in what caRCS, indictment may be removed before trial. 

411. If former trial wert' harl, indictment may be removt'd before the new 

trial. 

41 :!. Application for rell1oval, how made. 
4 };}. Sta\' of triai, how obtained, to enable defendant to apply fur removal. 

414. De~itiion on applicatiolJ for stay, to be endorsed all paper8 and filed. 

415. If application fnr ;,tay be denied, no other application can be made. 

~ J 6. Violation of last article a misdemeanor and contempt, and order of re

moval to be vacated. 
4] i. Order of removal to be tiled, and pleadings and proceedings to be tralJ.~

mittcd. 
418. Proceedings Oll removal, if defelJdant be in custody . 
.f19. Order for removal must be tiled, before a juror is sworn. Authority of 

the Court to which indictment is removed. 

420. No discharge by jail delivery of trial to be in Queen's BCllch. 

~:!]. Indictment may be removed without certiorari. 
-!:!:2. No trial can be had Oil removal of indictment found before Cuurt with

out j urisdictioll. 

('eeel X. A 11 "Tib and other procf·,·ding-s hereto1ore existing", 
lor lhe re\llo\'al of indictm('nj~ from one Court II) anotlwr before 
trial. are abolished; and tlw only mod.· of removing indictment:--; 
1'1"Om one Court to ;lIlotlwr. before trial, is that prescribed by this 
Chapter. 

CCCCX. An indictm"nt m;ty, at allY time bdore trial. on the 
applicatioll uf the defelldanl, be removed ii·om the Court in \\'hich 
it i:-.; pending', a:-; Ill'o\'id"d in this cltapter, in the following ('a:-:('~ : 

1. From a Court or C('neral ~('ssions or Ii·om any inferior 
Criminal Court, to the Court of qW'('n's Bench or Court of Oyer 
and Terminer of the sanll' district or county, for good (~ausr 
showll : 

'2. From <I Court of Oy,,,, and Terminer to the Court of 
(.,[Uf',·Il·S Bench or or Oy(·,,· and Terminer of ;111ot11('r district or 
"(ltlllty, on HlP ground that. a fair ;uld impartial trial eannot hp, 
had in tllP dj:-:tl'ict, county 01' cil y where tlw indidment is 
pen cling. '. 

1 D. P. C. 5:!i; :! D. P. C. 440; 4 East 210; 6 T. 
R. HI;); 7 T. It 7;Li; 38 Geo. III. c. 52, s. l-:{, 

CCCCXI. I r one 01' more triah-: be had, and a ne,,, trial is llP

('essary, either by reason of th" discharge of a jury without a 
\Terdict, or of the granting" of a nf'W trial. the removal m<ty be 
:t \lowed at any t irne before the ne\v trial. 

CCCCXII. The application for the order of removal must be 
mad" to the Court of Quepn's Bench at a criminal term in thA 
district or county upon notice of at least ten days to the public 
prosecutor of tIll' di~trict or county where the indictment i~ pend
jng, with a copy of the affidayit:-; or other papers on which the 
application is founded. 

Cl'l'CXIIL To en:t bl!' 111(' defendant 10 make the application, 
{l Judge of the ~aid Court of queen's Bench may~ in his discre-
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tion, upon good cause shown by affidavit. make an order staying 
the trial of the indictment until the application can be made and 
decided. 

. CCCCXIV. When an application for an order to str1y tlw trial 
IS made to such Judge, he must endorse hi~ decision on the affi

'davits or other papers presented to him, and caus(' them to he 
ilnmediately filed with the Clcrk of the Court in which the in
dictment is pending. 

CCCCXV. If tIl(' application for an orum- to stay tll(, trial be 
rnade to one Judg"(' and denied, a ~irni1ar application cannot be 
Blade to another Judge. 

CCCCXYI. A dolation of tIlt' la:-;t article is puni:-;klble as :t 

Inisdcmeanor, and as a confr'mpt of the Court in which til(' in
dictment is pending ~ and that Court must V;l(:'alt' ;\11 order of 
removallnade in violation 11lt'l'col: 

CCCCXYII. If tll(' Court or (iueen's Bench order t}w }'t'mo
valor the indictment a certified copy of the order f<)l' that pur· 
pose lllust be delivered to anu filed hy tll(' Clerk of the Court 
,,-here the' indictment is pending ~ and tilt· Clcrk shall thereupon 
transmit the salllf' with a cf'rtitif'd copy of the pleadil1~"s and pro
ct'edill~!':-; in the action, inclucling the recognizances for the ap
pearallct' or the tkfendant or of the \\"itIH'sses, to till' Court to 
which the action is removed. 

;,s Ceo. III. L'. ;j~, s ii-Ci. 

ccccx \~III. If the defendant be in custody, and the remoy;d 
be to the Court of (~ueen's Bench or a Conrt of (lyer and Tror
nlinel' of another district or county than that whf're tht> indi~t
Inent is ppnding, the order mn:"t prodde ti,l' the remo\'al of the 
defendant, by the Sheriff of thp district or county \vhere he is 
imprisoned, to the custody of t Ill' proper officer of t.lw district or 
county to which the indictment is removed ~ and he must be 
forthwith removed accordingly. 

38 Geo. III, c .. j:2, s. -i. 

CCCCXIX. An order for the removal of the actiun is of no 
t'ifect. unless a certified copy thereof be filed, as herein rf',
qnired before a jury is sworn to try the indictlnent. TIw 
Court t., ,,-hich it is renloved, must thereupon proceed to trial 
and judgment therein. 

CCCCXX. A defendant triable only in the Court uf Quet'll'~ 
Bench or under a special commission, cannot be discharged un
der a Commission of Gaol Delivf'ry. 

1 Leach, C· C. 157, 170, 

CCCCXXI. An indictment found at a Court of' (~uarter Ses
sions or other Court of an offence inquirable there may be re
moved to another Court as above without a writ of certiorari. 

Talf. Dick. Q. S. 14:"). 

CCCCXXII. An indictment found before a Court without 
jurisdiction to take it, is void and no other Court can try it on 
removal. 
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TITLE VI. 

OF THE PROCEEDINGS ON THE INDICTIVfENT 
BEFORE TRIAL. 

1. 1'hf' mode of trial. 

~. Formation of the tria] Jury. 

:L Calendar of is~ues for trial, 

4. Postponement of the trial. 

~ •. Challenging th(· Jury. 

CHAPTER I 

THE .MODE OF TRIAL. 

423. Issue of fact, defined. 
4~4. How tried. 
-1::25. On trial for a misdemeanor, defendant may appear L~ counst'l. 1,1 

felony, his personal appearance is necessary. 
426. Standing at the bar on trial. 
4:!'i. Consent during illneSR no au thority for trial. 

CCCCXXilI. An issue of fact arises. 

1. Upon a plea of not guilty. 

2. Upon a plea of a former conviction or acquittal or pardon 
of the same offence. 

CCCCXXIV. An i:-:~ue of fact must be tried by Jury of the 
dist rid or county in which the indictment was found, unless the 
action be remo,;ed by order of the Court of Queen's Bench, as 
hereinbefore provided. 

CCCCXXV. If the indictment be for a misdemeanor the trial 
may be had in the absence of the defendant, if he have pre
viouslyappeared or do appear by counsel; but if for a felony, he 
must be personally present. 

1 Ch. C. L. 411, 532; Telf. Dick. Q. S. 600. 

CCCCXXVI. On trial for felony the defendant shall stand at 
the bar of the Court, (f) C. & P. 483), and in all cases of misde
meanor, except libel. 

CCCCX.XVII. The consent of counsel fcJl' the trial of a defend
~nt for misdemeanor during his absence by reason of illnes~, 
does not autllOl'izt· the Court to procef'd. 

~~ C. & P. 410 
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CHAPTER II. 

FUH~lATIO~ OF THE TRIAL JURY. 

4:!,'\. 'Vho are criminal jurors? 
L!!l, 4:30, 4:n. The summons, when and how filed, and its effects. 

4:1:.!. List to he deposited. 
433, 4:3:3-({. When indict lllent called t()I' trial, names of Jurors to be 

called. 

434. If twenty-four J mors not present, Court must order 
Sheriff to sUlllmon others. 

4:l::J, 4:)fi, 4:17,4:\,,\. Jury de III edietate. 

4;1~1. Defects in Jury pr()ccs~;, &c. 

440. Jury to c()n~i~t of Twelve. 
4 .. 11. Additional Ilumber ~upplied in C:i:-Jl' of vacanl'Y. 

i4:2, -1-1~, 44-1, 44,i. Special Jury. 
441;. Yiew. 

447. Capacity as Jurors. 

(;CC{'XXYHl. The Jurors lIulv sllmmolwd for til(' trial 01 

I:-:Sl/f'S of I:l<"t at a I'l'iminal Court:arl' tlu' Jurors iiH' till' tri:d oj 

i";SUt '''; of 1:1ct npon indictments f()lllld at sueh Courts of el'illli 
Hal jurisdiction or upon indieiments removed to such Cuurts. 

CCCCXXIX .. \ Jury lllust 1)(' summoned for eaell of the tcl'm:--. 
of the Court, :tntI tIll' summoll"; must slwei(v the numJwr and tIll' 
name of the Court tor which they are to b(' sumlllOned. 

CCCCXXX. TIH' summons must be s('l'ved upon ('aeh J urnI' 
at least ten days before the tl'i m for which the Jury is ord(Ted ~ 
and the return' of ~llch servic(' on the li:-;t. certified I)\" tlw ~ll('ritl 
of the district or county, must be filed with the Clerk of tlw 
Peace for the district or county at lea..;J tiVf' days bdore tlw 
term: and when so filed is conclusive evidence of the summon
ing of the Jury. 

CCCCXXXI. A misdescription of the title of the Court does 
not affect the v:tlidity of the summoning, if it can be plaillly 
understood therefrom \vhat Court is intended. 

CCCCXXXII. At the opening: of thl' Court, the Clerk mU~1 
lile the list deposited by the Sheriff, \vhich sllall COllI ain tlll' 
names of the persons returned as Jurors \vith their place:-; of resi
dence and occupations. 

CCCCXXXlII. \Vhen the indictment is called for trial, eithf'r 
party nlay require the names of all tbe Juror...; in tlw panel to Ill' 
called ;-[.11(1 that an attachment :..:!tall issue against those who are 
[,bsent: but the Court may, in its discretion, wait or not for the 
return ofthe attachment. 

CCCCXXXlII-a. In ('very trial the 11;1I1lPS of the Jurors on 
the li:-:t shall be called over in trlP. order in 'which they :..:Jalld in 
the said list, and the first twelve whose na mes shall h(: :-:0 called 
and be present in Court and shall not be lawfully challenged, 
:-.:hall lw :-;\\"o1'n for SUell trial; and the said Clerk shall in eycry 
trial begin at the name next arter that of the \nst Juror :-:W01'1I, 

and:-:o on until he shall hayp g·one through tIw list, \vhen he 
shall begin at the top tllereof tlg·ain. and go through it ;IS afore
said, omitting the names of any Jurors \vho may then be engaged 

M169 
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in tl'yiJl!!' anv ('a!-~e: Pl'oyidf'd a hyay~, that at eycry Term of thp, 
;-!upt:l'ior Cu~u·t ot Criminal JUJ'j:-:didion or at any Court of Oyer 
and Terminer, no more than :-:ixty such Jurors ,sh~ll tw SUlJl

Illoned, nor more than thirty-:-:ix at any General :--;C:'SlO11S of the 
PeacE'. 

CCCC.xXXIV. \Vhen a Jury has been duly summoned, if 
upon c~t1ling the indictment for trial, h,"el1ty-f(>l.~r of the Jurors 
sunlllloned do not appe;lr, or \\·hen by ~'eason of any. ch~llenges 
or for any other cause an indictment, Issue or plea IS lIkely to 
i'(.tnain lintried for default of Jurors, the Court lllust order the 
Sheriff to SUlllmon as many persons qualified to be J uors in the 
district or county as it may think proper, at least sufficient to 
make twenty-follr Juror:', fronl whom a Jury for the trial of thl 
indictment must Iw seleded. 

6 G. 4, c. 50; I Ch. C. L. 5GO. 

CCCCXXX Y. A Jury de J11l'(licta/c may he' summoned for the 
trial of an alien for an\: otfence other than treason, (1 I-Iaw. P. 
C. h. 2. c. 43, s. 47), but alien Jurors need not be qualified as 
other J U)'Ul':-;. 

6 G. 4, c. :')0, s. 47. 

CCCCXXXVI. The want of a Jury riP JJlt'rlil'!(f/e is a ground of 
challenge to tlIP a nay. 

2 Hale, 272; Rae. Abr., Juries E. 8. 

CCCCXXXYII. Tll(' exception for ,,"ant of such Jury cannot 
be taken before the Jury are s\vorn. 

. Haw. P. C. b. 2, c. -t3, s. 40; ~ Hale, 271-~. 

CCCCXXXVIII. It i:-; not ('~~entia] that such Jurors be natives 
of the country to which tht· defendant belong:s. 

Haw. P. C. b. ~,c. 4:3. s. 42; Bac. Abr. Juries, E 8. 

CCCCXXXIX. It is essential, if an improper process be 
awarded (7 H. 6, c. ~8.) or it be directed to one without autho
rity to make a return. or where no return i:-; made (Cro. El. 41)~, 
r)j 4. ;)~ti-5 Co. ;W .• or wlwl'(~ a person not returned on t}w panel 
:--;('}'\'('S on the Jury. U'"B. ~lndC. ~;)7, and cases there cited.) 

CCCCXL. The Jury cdnsists of twelve men, s,vorn to try and 
determine the issue by an unaninlOus vprdict. 

\ 

CCCCXLI. If a :-;1 ,- njent number cannot be ohtained from the 
list 10 form a Jury, til ';ourt may, a~ often as is necessary, order 
the Sheriff to su'mmoL so nlan;: persons, qualified to s~rve as 
jurors, as it deems sufficient, to form a Jury; and the provisions 
th"l"c'lor hereinbefore, govern the execution of the order. The 
jurors so summoned must be called from the list returned by t lw 
Sheriff. and so many of them, not excused or di~charged, as may 
tH' Il('cessary to complde thp Jury, must be empanelled and 
sworn: Provided. that in Lower Canada, if a sufficient number 
C;ll1llot be obtained from the list to form a Jury in such manner 
,1:-; to g'iH=> tile defendant jurors for his trial one half of ,vhom, 
at lea~t, shall be competently :-:killed in the language of his de
ft'w'p, if the same be either the English or French languag"p, the 
Court may, as often as llC'('pSS;trv. order the Sheriff to summon 
so many persons qualified to ser~-e as jurors skilled in the par
ticular language as it deems sufficient to form such Jury. 

CCCCXLII. A special Jury for a criminal trial may be had as 
provided by the existing law in force in either section of this 
Province. 
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CCCCXLIlI. AnotlJ{~r party on failure of the othe1' may pro
ceed on rule for a special Jury. 

Corners' P. 1;18. 

CCCCXLIV. Ifa special Jury have been nominated or selected, 
the rule must be discharged by consent or other wisp before the 
trial can be had by a common Jury. 

Corners' P. 138. 

CCCCXLY. lfafter a special Jury be srl'lIek tIl(' trial g'oes off 
fn}: want of jurors, the trial can only he 11<1<1 hy the jury first ap
pomted or so many of thelll as appear 'with tlte addition oftalf':-:
nlen. 

:, P. N. 453. 

CCCCXLYI. A vie,v of the place in question may lw had at 
the instance of either party by means of and subject to sucl, 
rules and orders as the Court may din 'd. 

Corners' P. 139. 

CCCCXL VII. Jurors qualified to seITP [l('cording to the law in 
foree in either sl'ction of the Province shall alow=> be summoned 
to :--:f>l'VC on criminal trials. 

CHAPTER III. 

CA LE~nAR OF ISSUES FOR TRL\ L. 

4-18. Clerk to prepare calendar. 
449. Order of disposillg of isslles on the calendar. 
-1.')0. Indictment pending before term, not to be tried but by consent, unless. 

placed on the <.:alendar. 
1:) 1. Defendant to have four days after plea to prepare for trial, ifhe require it 
4[i~. The Clerk to keep a Register. Register what to contain. 
t.:;;3. Register to be "ubmitted to the Court, at its opening at every term. 

CCCCXL YIlI. The Clerk of the Crown for each district or 
county must at least four days before the Criminal TI'I'Ill, pre
pare a calendar of the indictments to be tried at the term, enu
merating them according to the date of the filing of the indict
ment. and specifying opposite the title of each action, wlwthel' it. 
bp for a felony or a misdemeanor, and \vhF:tlwl' the defendant be in 
('u~tody or on bail; and must in like manner enter dWl'I'oll all 
indictments found during t1H' term, and on which i~sues of fact 
are joined. 

CCCCXLIX. The issues on the calendar nlust be disposed of 
in the following order, unless, upon the application of' eithe)' 
party, for good cause, the Court direct an indictment to be trij'd 
out of its order: 

1. Indictments for felony, \vherc the defendant is in custody: 

2. Indictments for misdemeanor, where the defendant i~ ill 
custody: 

3. Indictments for felony, where the defendant is on bail: and 

4. Indictments for misdemeanor, where the defendant is 011 

bail. 
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cceeL. An indictment pending before the term ca~1not be 
fried thereat. unle:,s it be placed on the calendar. as herelllbefore 
provided, except with the consent of the defendant. 

C(,CCLI. Aftef his plea, tIl(' defendant is ('ntitled to at least 
two d(ly:-~ to prepare for his trial, if he require it. 

C'CCCLII. The Clerk must keep a l'e-gister of all the criJninal 
actions in the Court. in which he must l'nter : 

1. All case~ returned to the Court by a n1agistrate, whether 
the defendant })(' di:-:charge-d or IH'ld to ans\Yl'}' ~ 

2. All indictments found in the Court. or sent 01' removed 
there-to for trial, \vith the time of finding the indictlnenl, or when 
it was sent or removed: and 

;L The t imc of arrai!:!;I1ment. of the demurrer or plea, and of 
I he trial, conviction or acquitt;,1 of the dpfendant, togcther wit}, 
it hrief not (- of all the other proceedings in the action. 

(TCCLIll. The l'f·gister must be submitted to the Court at it~ 
"JH'ning" at I~n-ry krm. 

CHAPTER VI. 

PO~TPONEl\IEl\'T OF THE TRIAL. 

4:'-1:. When and how ordered. Affidavits to be filed . 
..j,):). If defendant appear for trial, and cause for postpont'ml'ut be no~ 

shewn by District Attorney, indictment to be discharged un!('ss 
otherwise specially ordered . 

.f,j(i. Effect of the discharge. 
45i. Motion to put off trial not allowp.d after plea pleaded. 

i.jl'i, ..j.j~,. Nolle prosequi, 
-1e ;0. Court will stay proceedings for partial defects in indictments. 

CCCCLIY. When an indictment is called for trial, or at all\ 

timp previous thereto, the Court m:1y. upon sufficient cause showil 
by either party, as the illness or absence of a ·witness. that the wit
ne~:-; is incompetent from tender years to take an oath without in
struction, (1 Leach C. C. 430) that cil'cum:-;tance:-; have occurred to 
prevent t~til' trial, (:2 1\I. & Rob. 1 U2) for procuring nel'e's~aJ'y 
,,\Tidenct- not then attainable, or defective by improper practi(~e 
of party charged or others for him, (H c. I..~ p. 284) and in other 
cases tor gOOll cause shown to the satisfaction of the Court, (fl 
c. I..\: p. S3) direct the trial to be postponed to another day in the 
,,;ame term. or to another term. The atfida vits read on both side;'>:. 
II pon the application, must at the same time be filed 'with the 
Clerk. 

CCCCLV. It: when the indictment is called for trial, the de .. 
fend ant appear for trial. and no sufficient cause for postponing 
the same be she\vn by the prosecutor, the Court must ordei
the indictment to be discharged; unless, being of opinion that 
the public interests require the indictment to be retained for trial, 
it direct it to be so retained and discharge the defendant in the 
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meantime on his own recoglllzance 01" admit him to bail, or 
remand him. 

7 c. & p. 799. -! c. & p. ~51. 

CCCCLVI. If the Court order the indictment to be discharged, 
the order is not a bar to another pro~eeution ful' the same offence, 
unless the Court so direct. If the Court so direct, judgment of 
acquittal must be entered. 

C CC CL YII. No motion to put oir tria l [.)}' any offence can be 
entertained until after plea pll·aded. 

2 ~I. & Rob. 1!)2. 

CCCCLYIlI. A nolle prosequi cannot hr' {,Ilif'l'l'd by tllP Clerk 
of the Crown at the ill~tanl'e of the pro:O-;{'l'utor without the COIl

sent of the public prosecutor. 
1 Ld. Raym. 721. 

CCCCLIX. The entry of a noll{' prosequi is no (1C(luittal nor 
~l1fficif'nt to preclude a further PI'O~('('ution for tIll' same ofi{mce. 

1 Ch. C. L. 480. Com. Dig. Indictment K. 

CCCCLX. The Court ,vill int(~rfere to stay proceedings fo), 
dett-ch or omi~~ions appar('nt on tIlf' face of the indictments and 
,vill discharge recognizances of partie:o-; and witnesses bound to 
prosecute for detects in {'\'idence or utilel' sufficient cause. 

6 C. & P. 3:23,3·-1:'. 
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CHAPTER V. 

CHALLENGING THE JURY. 

4/i1. Definition and division of challenges. 
462. 'When there are several defendants, they must ullite in their 

challenges. 
463. Challenge to the panel, defined. 

464,465. Upon what founded. 
466. Challenge to the array. 

'H;7, 468, 4G9. Trial thereof. 
470. New venue awarded. 
471. "'hole panel to be read over . 
.,1,72. "'hen and how taken. 
-!i3. If sufficiency of the facts be denied, adverse party may 

except. Exception, how made and tried. . 
474. If exception overruled, court .may allow demal of chal-

lenge. If allowed, may permIt chall~nge to be ,amended. . 
.,1,75. Denial of challenge, how made, and trIal thereof. 
476. 'Who may be examined on trial of challenge. 
-177. If challenge allowed, jury to be discharged. If disallowed, 

jury to be impanelled. " . 
47S. Defendant to be informed of hIS rIght to challenge an ILl-

dividual juror. 
-179. Kinds of challenge to individual juror. 
-1;;';0. Challenge, when taken. 
-lSI. Peremptory challenge, what, and how tak~ll., . 
482. Number of peremptory challenges to whIch dettndant 1:'; 

entitled. 
483. Not allowed on collateral issue. 
48-1. Challenge for cause, by whom taken. 
-185. Definition and kinds of challenge for cause. 

486, 487. Several indictments and objections. 
488. General causes of challenge. 
489. Particular causes of challenge. 
490. Grounds of challenge for implied bias. 
-1UI. Grounds of challenge for actual bias. 
4f):!. Crown shows cause after panel is exhausted. 
493. ObjPction determined at once. 
493. Juror may challenge himself. 
494. "'hat good cause of challenge to the array. 

4%, .,1,96. '''hat challenge for favour. 
497. Exemption, not a ground of challenge. 
498. Causes of challenge, how stated. 
499. Exceptions to challenge and Jenial thereot: 
;iOO. Challenge, how tried, if denied. 
501. Triers, how appointed. :l\Iajority may decide. 
502. Oath of Triers . 
.503. Juror challenged may be examined as a witness. 
504. Rules of evidence on trial of challenge. 
605. Challenge for implied bias, how determined. 
C06. Instructions to Triers. on trial of challenge for actual bias, 
507. Verdict of Triers, and its effect. 
:'08. Challenges, first by defendant and then by the Crown. 

Each must exhaust challenges, before the other begins. 
509. Order of challenges. 
;j 10. Peremptory challenge may be taken, after challenges on 

both sides exhausted. 
;) 11. Triers are officers of the Court . 
. H2. Person I'> summoned answering to a wrong name, 
.) 13. A defective panel may be amended. 
514. If challenge made by the one be disallowed, it may be 

made by the other party • 
.515. If Juror found indifferent, may be challenged peremptorih: 
516. If Jury discharged, another Jury sworn for trial. . 

CCCCLXI, A challenge IS an objection made to the trial 
J nrors, and is either: 

1. To the panel or array. 

"l. To an individual juror or polls. 
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But no challenge can be made either to the array or to the 
polls, previously to the appearance of a sufficient number to con· 
gtitute a full jury. 

Ch. C. L. 544-5; 4 B. & Ald . ..J71. 

CCCCLXII. 'V hen several defendants arp tried {ng;ether. they 
cannot sever their challenges, but must join therein. . . 

CCCCLXIIl. A challenge to the panel. is an ol~jecticn made 
to all the trial jurors returned, and may be taken by either part:'. 
as ,,'ell to the panel returned f'Or the term, as to the additional 
panel ordered to complete the jury as hereinbefore prescribed. 

CCCCLXIV. A challenge to the panel can be fouuded only on 
f':ome manifest partiality in the returning oflicer, or on a mate
rial departure fron1 the forms prescribed by this ('ocl ... ill re
spect to the sUITlmoning and l'f'turn of tll1' jUl'~', or OIl the intcll
tional omis:.;ion of the slwriff to summon one or marc of the .iuror:-; 
tlra,vn, or in respect to the list of .iurors returned to 1 he COllrt. 

C(,CCLXV. It is a g'ood principal cause of chal1l'n~" 10 tlJ(' 
pa.nel, if the returning officer he a party to tl1(' proceeding' or ;1 

party a g-gl'ieved: (1 Leach, 101.) 

Or return a juror at the request of <Iny party; (I Hac. Abr. 
c. 1.) 

Or if a suit bf' depending het,veen such ofticer and a part.v; 
( L Ch. C. L. 53i.) 

Or if he be Counsel, Attorney, Arbitrator or Expert. in the 
c'ase. or has an~' pecuniary interest in the f'yt'lIt, F: Bur. I ~;H)' 
Bac. Ahr. b. 1.) or be othenvise so circumstanced that the Court. 
Inay reasonably suspect hi:" partiality. 

CCCCLXVI. A challenge to the array for faYour. i;-; founded 
on the allegation of facts not sufIicient ill themsf'lH'~ to 'Y:ll'rant 
the Court ill inferring' partiality but sufficient for imluiry into the 
actual f'xistcllce of partiality in the returning officer; (Bac. Abr . 
.1 ur. b. 1 ~ 1 eh. Cr. L. 538; 2 l-Iale P. C. 271.) 

CCCCLXVII. On such challenge for f~lvour the adn'rsl' pal't~· 
Inay either confess it or deny the facts alleged by his p].-:t. 411' 

delnur. 
I Ch. C. L. 5.JG-5.J.'j. 

CCCCLX YIII. On plea pleaded triers are s,vorn and cllargl'd 
to inquire if the array be impartial or favourable . 

..t m· Com. 753; Bac. Abr. Juries E. l~. 

CCCCLXIX. The proof of facts to disqualify the officer li('~ 
on the objecting party. 

Moody's C. C. 51. 

CCCCLXX. If the array be quashed, a ne,v venue is awarded 
to the Coroner. 

1 Ch. C. L. 548. 

CCCCLXXI. To enable the defendant to make his chal1enge~. 
the whole panel must be read over, so that he may kno,v who 
they are that appear. 

Fost. 7; Hawk. P. C. b. ~, c. 4:!, s. 4. 

CCCCLXXII. A challenge to the panel must be taken, before 
a juror is sworn, (9 C. & P. 136.) and must be in 'writing, speci-
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t'ying plainly and distinctly th(' facts constituting the ground of 
{:hallel1ge: 11Ilt a challenge to the polls may be or~l. «1 Ch. C. L. 
~,-l n,) C h;lllenge to thc polls Inay qe made after challenge to 
the array, but notcice l'Cl'sa. 

] ('h. C. L. 545. 

CCCCLXXIII. If the sufficiency of the facts alleged as a 
0Tound of challeng;e be denied, the adverse party Inay except to 
clle chaUengf'. The exception need not be in '\Titing, but lnust 
he entered upon the minutes of the Court; and thereupon the 
Court must proceed to try the sufficiency of the challenge, 
assuming the facts alleged therein to be true. 

2 Hale: '2i;J; '2 Ch. C. L. 5~17-8; ~1 BI. Com. 3;:);1; Bac. Abr. Juries E. 12. 

,CCCCLxxrv. If, on the exception, the Court deen} the chal
!t'ng'('. :-:.ufilcicllt, it may, iC justice require it, permit the party 
excepting. to "'ithdraw his exception,. and to deny the facts 
aUc.!2:t'd in the challenge. If the exceptIOn be allowed, the Court 
may, in like manner, permit an mnendment of the challenge. 

CCCCLXXY. If the challenge bf' denied. the denial may, in 
Ii kf~ manner. be oral, and mu:-;/ he entered upon the minutes of 
tiw Court ~ and the Court must proceed to try the question of 
fact. 

CCCCLXXVI. Vpon the trial of the challenge, the officers. 
whether judicial or ministerial, ,vhose irregularity is cornplained 
of: :1:-: \H'll as any other persons, may he examined to prove or 
disproyc the facts alleged as the ground of the challenge. 

CCCCLXXVII. If either upon an exception to the challenge 
or a denial of the facts, the challenge be allo,ved, the Court 
must discharge the .T ury, so far as the trial of the indictment in 
question is concerned; and no other Jury for the trial thereof can 
he sllllmoned for the same term. If it be disallowed the Court 
nlust direct the Jury to be impannelled. 

1 Ch. C. L. 548. 

CCCCLXXVIII. Before a Juror is called the defendant must 
bf' informed by the Clerk of the Court that if he intend to chal
J('ngp an individual Juror he must do so when the Juror appears 
and J It'!i)re he is sworn. 

1 Ch, C. L. 532. 

CCCCLXXIX. A challenge to an individual Juror is either, 

J. Peremptory. or 

:!. For cause, 

CCCCLXXX. It must be taken \"hen the Juror appears and 
before ~e is sworn ~ but no party can of right challenge the array 
or any Juryman after the swearmg of the Jury, unless for cause 
after the o;tth is administered: but the Court may, for good cause, 
permit it to be taken. rll1-f:l' the jury is !"\vorn, and hefore the jury 
i~ complete·d. . 

1 Ch, C. L . .544, :j4:j ; 4 Barn. & Ald. 471. 

CCCCLXXXl. A peremptory challenge can be taken by the 
defendant only, and may be oral. It is an objection to a Juror 
for ,vhich no reason need be given but upon which the Court 
must exclude him. 

Hawk. b. 2, c. 43, s. ] ; 2 Hale, 274: 1 Ch. C. L.545. 
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C~CC~XXXIJ. If the offence charged be a fdony the df'f"lfd. 
ant IS entitled to tWPlJty peremptory challell~'(':-:, and any per
e~lptOl'y challen!:!:(-' beyond twenty shall be e1ltin'ly \'/lid. On;, 
trIa] for any other offence he is not ('ntitIt'(l to any p~'rr'ltlpton, 
challen~~'('s_ ' . ~ 

~uch clJal1pn~'(' is not pprmittpd on any colblt'ral i':-':Ut" 
:.! Hale, p, C. :.!1i7; Fost. LL~, 

ecce LXXXIII A challenge for C:lUSf> to tlw poll~, IlW,\" I", 
taken eitlwl' by the (~ueeH or by t.hl' ddfond:lIlt, if hy tllt' I:~tkl", 
after lw-ying: f'xllaUsft·d IJi:-: perempt.ory rllallell!.!:,'::-:. ' 

('om, Dig. Indictment ::\1.; 1 eh. (:. L. 5uo, 

CCCCI ,X,~~'~J·\T. It. . b" . I T 1 4~ ~'L" ' 1:-0: an 0 .IectlOll to a P:il't)('U [I)' • m'O]' allt i~ 
either, 

1. General, tlla j
- the .Juror is di:-:qualit1ed li'om s('rnn~ III (lily 

C(l"':P : or 

'-!. Particular, that lit' i:-; distlllalit1f'd from :-;('I'\-in,g' in tIll' (':l~~' 
on tria 1. 

CCCCLXXXY. 'Yherl' St>\"l'l':,1 art' tri('(l at tIl(' :-:ame inquf"..:I. 
each has a ridl! to hi:-: full llumbcl' of ehaIh·ng'('-:. (/-'0:-:1. 1 Oti-7 : 

'.,! Hale, p. C. '2ti~: 1 Cit. C. L. :;;;;,), :md tlw.v may I)t-~ tl';f'd S('P:I 

raidy to a\'oid the inconn:'nienc(' ot' (·xllaustin!.!," tilt' p:llwl. ('..! 
H:de. P. C. '2';~: Ha\vk. P. C. h. '2. c. 41. s. ~).) 

CCC'CLXXXYI. If s{,\('1'al objections can 1w mndf' to tIll' 
"'allll-' Juror. they must all he taken at tIw san/(' tim(' and ol'all~. 

Rac. Abr.Juries, E.l1; 1 Ch. C. L.5-t7, 

('Cl'l'LX-'~ """TIl. (' I i' I II \.. - -"~_'\. .. enera causes 0 c la enge an', 

1. A conviction for a felony: 

~- A "-i.-lllt of (lilY of the qualifications prescrihed hy la,,- ttl 
!'f'nder a person a competent Juror: 

:). Vnsoundnes:.; of Inind or such defect in the faculi ies or tht' 
Inind or Ol'!:!:ans of the bod~y. a s renders hUn incapable of perform
in (). the dutif':-O: of a .T urol'. 

':> 

CCCCLXXXYfll. P:utirub'l' (:au:,f':-: of challenge are oj' t,,"O 
kinds: 

1, For such a hias a:-:, "'hen the f'xist.ence of tIlt' 1:lct::-: is a:-:
certained, in judgment of law disqualit1cs tile Juror, :lI1d \\-hich 
is kno\vn in 1 l,i:-: ('ode ns implied bias or principal challenge: 

2. For the ('xi:-:tl'nCf' of a :-:tate of mind on the part of th(' 
Juror in reference to the C:I:-:I'. or to ('ither party, \\-hich sat.i:-:fks 
thl~ t riel'S in the ('v'rci:"C' of a sound discr('1 ion, 1 hat he cannot 
trv the iSSlle impartially and without prejudice t.o the substantial 
rights of the party challenging, and \vhich i~ kno\\"n in tIlis Code' 
as actual bia~: or challenge to fflvon)'. 

CCCCLXXXIX. A principal challenge or fill' implied bia:-
may be taken for all or any of tlll' following caUSt~s and fol' 110 

other: 

1. Consanguinity or affinity within the ninth dt.'g"l'et' to tht' 
person alleged to he injured by the offence charged oj' un wJ lfJ:-:l 

o 11)~\ 
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complaint the prosecution '\Tas instituted or to the defendant, (S 
BI. Com. 363), if' he be under the power of a party or in his 
employment, or has any legal interest in the result; 

~. Standing in the relation of guardian and 'ward, attorne~' and 
client, master and s~r\'ant, or landlord and tenant, or bemg a 
member of the family of the defendant, 01' of the person alleged 
to be injured by the offence charged, or on whose conlplaint the 
proseclltion was instituted, o~ in h~s e~ployment on wages, or of 
the same society or corporatIOn ,vlth eIther party; 

:;. Being a party adverse to the defendant in.a civi~ action or 
having an interest therein. or taken Inoney for Ius verdICt 01' hav
ing complained against, or been accused by defendant in a crim
inal prosecution; 

4. Having' served on the l:l'and J Ul'y which found the indict
luent, or any other against the party for the same offence, or in 
respect of any otl1('1' fltCt material to the present charge, or on a 
Coroners' Jury \\rhieh inquired into the death of a person whose 
death is the suhject of the indictnlent ; 

5. Having served on a trial Jury. 'which has tried another 
person for tl1f~ offenc:e charged in the indictment; 

(i. Havin.~· been one of a Jury formerly s,,'orn to try the same 
Il1dictment. and whose verdict was set aside or \vhich ,vas dis~ 
charged without a verdict, after the cause ,vas submitted to it ; 

7. Having served as a juror. in a civil action brought against 
the defendant, for the act charged as an offence ~ 

rcccxc. A challenge for favour or actual bias may be 
taken lor the call:-;C mentioned in the second subdivision of article 
lk~, and for no other cause. 

CC(,CXCI. The Queen shall not sho,v cause until the ,vhole 
pane 1 has been exhausted, and if the defendant challenge the 
ff':--:idue of the panel, he must first show all his cau:-;es of objection 
before the CrO'.Vll can be called upon to show its ground of chal-
lenge. . 

1 Ch. C. L. 5:34, 54i. 9 C. & P. 136. 

ecce x Cll. The validity of the o~jections is to be argued and 
determined. 

1 Ch. C. L .. :534, 54i. 9 C. & P. 136. 

CCCCXClIL A.! uror may challenge himself by stating that he 
is not qualified and he l11ay himself be examine~l upon oath. 

4 Barg. St. T. i40. 

CCCC~Cl \'. l\ny good c~us.e of challenge to the array by 
reason of the presumed partialIty of the officer is also good cause 
of challenge of an individual juror. 

1 Ch. C. L.542. 

CCCCXCV. A challenge for favour is when the facts are not 
sufficient \vithout inquiry to cause a presumption of undue influ
ence or prejudice, but sufficient to raise suspicion thereof and to 
'v~rrant inquiry \vhether such influence or prejudice in fact 
eXIsts. 

Bac. Abr. Juries, R. 5. 

• 
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CCCCXCVl. The same circumstances which may be urged 
by \vay of challenge to the array for the partiality of returning 
officer, may be offered as ground of objection to the faxour of one 
<:alled as a juror. 

1. Ch. C. L. 544. 

CCCCXCVII. An exemption from service on a Jury is not a 
cause of challenge, but the priyilege or thc person exelllptcd. 

CCCCXCVIII. In a challenge for implied hia~. one or more of 
the l'auses stated as abovp nlust be alleged. In a t'halicllg;l' 
for actual bia~, the cause stated in the second subdivision of 
article 488 must be alleged. In either ease the challenge may be 
oral, but must be entered upon the l1linutes of the Court. 

CCCCXCIX. The at!YCi':-:e party Inay eXt'cpt 10 the challenge.; 
in thc same mamwr as to a challenge to 111t' panel: nnd tlH! :-:;ame 
proceedill~s must be had thereon, as prescribed ther( ·tor. cxcC'pt 
that if the exception be allowed, dw .lul'or lIlll~t be {'\C'luded. 
The ady('l'sf' party may also or~lly deny the t~tets allC'~cd a~ 
tbe ground of challeng·c. 

D. If the facts he denied, the challeng-e must be tried a:;: 
follo\Y~ : 

1. If it b(' 101' inlplicd bia~, by the Court: 

"2. If it be for actual bia~, by triers. 

D1. The triers are three impartial person~, not on 1 he .1 urJ 
panel. appointed by the Court. All challenges for actnal hias 
mu:"t b(' tried by tIH' triers thus appointed. a majority or whorn 
may decide. 

DIl. The triers lllust he sworn, generally, to inquire whether 
Dr not the s('Yeral persons who may be challenged, and in respect 
to ",hom the challenges shall be giV('l1 to thelll in charge, are 
true, and to decide the same according to the ('vidence, and no 
challenge of the triers is admissible. 

1 Ch. C. L. ;J49. 

DIll. The jurynlan objected to may be examined on the /'uirc 
dire as to the state of hi~~ mind or affections in relation t.o tIl(' 
parties, (4 Hang. St. T. 740,7;:)0) but not by questions kndingto 
his disgrace, discredit, or the injury of his character (3 131. Corn. 
364. Bac . .<\.b. Juries E. 1:2.) 

DI\T. Other witnesses may also be exaillined on either side; 
and the rules of E'yidence applicablf' to the trial of other is:-:ues. 
shall govern the admis~ion or exclusion of testimony, on the trial 
of the- challenge. 

DV. On the trial of a challenge for implied bias, the Court 
must deternline the law and the fact, and must either allo'wor 
disallow the challenge, and direct an entry accordingly upon the 
minutes. 

DVI .. On the trial of a challenge for actual bias, \vhen the 
evidence is concluded, the Court must instruct the triers that it 
is their duty to find the challenge true, if the evidence estab
lishes the existence of a state of mind on the part of the juror, 
in reference to the case or to either party, which satisfies them, 
in the exercise of a sound discretion, that he cannot try the issue 
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Impartially and ,,"ithout pre.indi~~ to the. substantial ri~,.hts of 
the party cha]lenging; and that, It ?thprwI~(" they m?st hud .the 
challew.!:e not tnif'. The Court can :!TIYC' them no other lI1strnctlOll. 

DYI I. The triers Blust thereupon find tlw clwll(,I1!,.!.·(' either true 
or not true: and their decision i:-: final. If they lind it tt'UI', tllP 
jllror must be f'xcluded. 

DYJII. All challt'n~:f's to an indiyitlual juror, "XI'cpt peremptory, 
ltlll:,.:t be taken, first by the defc'ndant, and then b\" tlw queen, 
and ('::tell parjy must ~xhaust a1111i:-; ehall(>l1g'f's hp,tore the other 
begill~. 

nIX. The challenge~ of ('itlwl" part~r need not all he takf'n ~\t 
O1H'('; but they lllust be taken S('Pu ratt'ly, in the follo\\·ill!,.!.· order, 
including in e~tl'h challenge, all tlH' causes oi" l'halh'llge belong
in!.!: to the same class: 

1. To the panel: 

~~. To an individual jUJ'Ol', for a gf'lwr:t1 disqualification: 

~~, To an individual juror, fCJl' implied bias: 

·1. To an individual .iuror. for actual J )ia~~ : 

DX. If all tIll' dwll"llgf's on IJUtlt sid,'s lw disallowed. the 
ddE~ndant m:1~r still takt> a. peremptory \~ktll"II!.!:I" llnlps~ thp 
p,'remptol'Y clmllt'1l!2:(,s J H' ('xltauskd. 

DXI. Tlw t l'iPI':-; a)'1' officers of the Court and liable to 1)(> 
punished for IJl'each of duty. 

Dac. Ab. Juries, E. l~. 

DXII. If' a person actual1y summollf'u ans\w',' to a ,vrong name 
it is ground of challenge but not for anl'sf of judgment. unle:-;~ 
~ome ~I ctual injustice was done. 

12 East ~~)], n. a. 

nXIlI. A delt'(,[lYf' panel nw)" be amended by order of the 
Court and a corrected list delin'l'f'd. 

1 East P. C. 113, 114. 

DXIV. A juror challenged on one side and found to be indiffer
t'nf may sf ill 1)(· challenged on t1l1' other. 

Bac. Ab. Juries E. 11. 

DXV. If he be challenged for cause and found indifferent he 
may be aftenvards challenged peremptorily. 

Ii T. R. ;j:11. 

DXYI. If Jury be di:-:charged hy rea~nll of illne:-:s of one, or for 
other ('au~c. and the ~ame eleyen with another be returned im
!lwdiately the defendant cannot challenge the eleyf'n. 

Contra. 4 Taunt, :109 

• 

I 
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TITLE Ill. 

OF THE TRIAL 

1. The trial. 
2. Adjournment of trial. 
3. Conduct of the Jury aftpr the caust' is ~lIbmitted to tlJ(llll 

4. The Y(,l'dict. 

CHAPTER I. 

TIlE TRIAL. 

517, :J18. In what order trial to proceed. 
519. N umllt'r of counsel who may argue the causl' to the .J ury. 
5~O. Address of defendant. 
.'j:! 1. Defendant presumed innocent, until contrary proved. In cast" 01 

reasonable doubt, entitled to acquittal. 
:j~~. 'Yhen reasonable doubt of which degree he is guilty, he must 

bc convicted of the lowest. 
;j~:1. Separate trial of defendants jointly indicted. 

524, ;j~.j. Discharging one of several defendants before verdict, that he may 
be a witness. Effer;t of the discharge. 

;j~G. Rules of evidence in civil cases applicable in criminal Cl'iCS, ey
ccpt where otherwise provided in this Code. 

527. Confession of defendant, when evidence, and its effect. 
5:2.'<. Competence of witnesses. 

5'2~}, 530. Evidence on trial for treason. 
531. Evidence on trial for conspiracy. 
532. Evidence on trial for rape or the crimp ag3ill~t nature. 
5:3:;. Evidence on trial for return fi'om bani.;;lilnf'nt, &c 
534. Evidence on trial for perjury. 
fj:3j. Evidence on trial on joint charge. 
:')36. 'Yarrants. 
537. Mistake in evidence. 

539, 540. Examination on depositions filed. 
541,542. Reply on proof of character. 
:; .. n, :')44. Two or more jointly indicted for several offences. 

fj-!5. COllviction cannot be had on testimony of accomplic(', unless 
corroborated. 

546. On trial for false pretences, no evidence of pretences admissible, 
unless in writing. But this article not applicable to prosecu
tion for falsely representing or personating another, and in such 
character receiving money or property. 

547. Conviction cannot be had for kidnapping, child-stealing, abduc
tion or seduction, unless testimony of person injured be corro
borated. 

548. 

550. 

652,553. 

If testimony show higher offence than that charged, Court m:1y 
discharge Jury, and hold defendant to answer a new indictment. 

If new indictment not found, defendant to be re-tried on the 
original indictment. 

Court may discharge Jury where it has not jurisdiction of the 
offence, or if the facts do not constitute an offence. 

Proceedings, if Jury discharged for want of jurisdiction of the 
offence, when committed out of the Province. 

Proceedings in such case when offence committed in the Province. 
p16~ 
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- -5 Proceedings if Jury discharged because the facts do not consti. 554, fJu • 

tute an offcnce. 
5;)6. When evidence on either side is closed, Court may advise acquit-

tal. Effect of the advice. 
j57. View of premises, when ordered, and how conducted. 
;j58. Knowledge of Juror to be declared in Court, and Juror to be 

sworn as witness. 
:;59. Jurors may be permitted to ~cpaI'ate during the trial. If kept 

together, oath of the officers. . 
560. Jurors not to converse together on the subject of the trial, nor 

form an opinion until the case is submitted . 
. j61. Proceedings where Juror becomes unable to perform his duty 

before conclusion of trial. 
5fi2. Court to decide questioIls of la \\' arising during trial. 
5t):J. On indictment for libel, jury to determine law and fact. 
;JG4. In all other cases Court to decide questions of law, subject to 

right of defendant to except . 
. jtj;j. In chargin~ Jury, Court to state all necessary matters of']aw, and 

to inform them that they are the exclusive judges of all ques-

tions of' fad. 
,jlili. Jury may decide ill Court, or retire in tl)f~ custod.y of officers. 

Oath of the officers. 
JI)7. When defendant on bail appears for trial, he Illay be committed. 
,jlis. The Jury not to inquire of dcfclld~.Illt's lands, &c. 

DXVIJ. The .lury having been impanelled and sworn, the 
t rial must proceed in the following ordpl' : 

1. If the indictment be for a felony, the Clerk must read it. 
a lid state the plea of the defendant to the Jury. In all other 
ca~('s this formality may be dispensed with: 

'.!. The public prosecutor or other prosecuting counsel must 
open the case and offer the evidence in support of the indict
mcnt: 

~. The defendant or his coun:"f'l may then open his dei£mct', 
and offer his evidence in support thereof: 

4. The parties may then, respectively. offer rebutting testi
mony only, unless the Court, for good reason, in furtherance of 
justice, permit them to offer evidence upon their original case: 

;). When the evidence is concluded, unless the case is submit
ted to the J lli'y on either side or on both sides, without argument, 
the counsel for the prosecution may conclude the argument to 
the Jury: 

6. The Court must then charge the Jury: 

"',. If a previous conviction be set 101'th in the indictment it 
must not be given in charge or read to the Jury until after the 
finding for a subsequent offence, except when evidence as to 
good character is given. 

DXYlII. \Vhen the state of the pleadings requires it, or in any 
other case, for good reasons and in the sound discretion of the 
Court, the order prescribed in the last article may be departed 
Ii·om. 

DXIX. If the indictmcnt be for felony, two counsel on each 
side may argue the cause to the Jury, except in reply, when one 
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only shall be heard. 11' it be for misdemeanor the Courl 
may in its discretion, restrict the argument to one counsel 011 
each side. 

DXX. In indictments for felon v, both the counsel for defend
ant mayaddrl'ss the Jury, altho'ugh they call no \yitn('~s(>s, (I 
Hheph. C. L. 304: if he conduct his o",n deft'l1cP, he may be 
heard hy counsel on matters of law, (;~ Camp. !~~), but hp can
not c~aim a right to address a Jury in person, and }w also a wit
ness 1Il person, (~ C. l\.: P. 141, ~-1'.!, ;:":31 : ~ 1\I. \.\.: n. l~t.) 

DXX I. A deli'ndant in a criminal aet ion is presnmed 10 Iw 
innoc('nt nntil t Iw contrary be proved; and in ('asp of a rC('ISOll
able doubt ,,'hether his g'uilt is s:ltis!:t('lorilv S\1O"'11, he· is ellti-
tIed to be acquitted. . 

DXXII. \\llen it app(':1.l':'; that a defendant has committed a 
public oti'enct> and thcT" is rea:..:onabk ,~:r()und of doubt, ill which 
of two or more dcgTf>('S he i:-.: g'uilt y, be sllall he conYief<>d of tlw 
lowest of tho:';I' degree:-.: only.- , ' 

DXXIII. \Vhen 1\\'0 or more d .. fendants at'<' joilltly iJICti('teci 1(11' 

a ielony, any defendant requiring- it must lie' tried s('parakl.\. 
In otlwr c:tSCS dcfendan1s jointly indicted, may be tried ;-;('1'<1.

rately or jointly, in the discretion of the Court. 

DXXIY. \Vhen two or more persons are included in the sallie 
indictment, the Court may at any time hdore the defendant has 
:l'OIW intu his defence, on 'the apI;lication of th(' prosecuting" coun
sel, dirC'ct any defl'ndallt. to hf' disehar.!!I'd from the indidment, 
tlIac hL' lIlay he a witness for the prosecution. 

R. & 1\1. ..J.Ol ; 11 East, 313; 9 C. $;., P. S::. 

DXXY. \Yhen t,,,o or nl0re l1Prsons are included in thl' sallll' 

indietnlf'nt and the Court is of opinion that in regard to a. par
ticular (Ie lendant there is not :-;ufficient evidence to put him 0' I 

his dele-nee, it must order hinl to be discharged ii'om tlw illdid
ment before the eddence is clu:-.:('d, that he may be a \vitness for 
his co-deiendant. The order is an acquittal of the defendant 
discharged, and a bar to another prosecution for the same offencf'. 

DXXYL The rules of evidence ill civil cases are applicable 
also to criminal casps, except as othenvise provided in this Code. 

DXXYlI. A confession of a defendant, ,vhether in the course 
of judicial proceedings or to a private pprson, cannot be given in 
e\'idence against him. when made under the influence of rea r 
produced by threats; nor is it sufficient to warrant his convic
tion without additional proof that the offence charged has been 
committed. 

DXXVIll. The competency of witnesses shall not be affected 
by reason of thpir having undergone punishment for an offence 
committed by them or by reason of their being pardoned there
tor, or by reason of their undergoing or suffering such punish
ment at the time of being brought up as \vitnesses. The pardon, 
either free or conditional of a defendant for a felony and his 
discharge out of custody shall have the effect of a pardon for 
such felony, but shall not relieve him from punishment upon a 
conviction for a felony committed after the grant of pardon 101' 
~uch other felony. 
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DXXIX. Upon a trial for treason the defe.ndant cannot be con~ 
\'icted, unless upon the testimony of two wItnesses to the sar~w 
O\'crt act or of one \vitncss to one overt act, and another \Vlt
ness to a ~lifferent overt act of the same treason. ~ut if ~w~ or 
more distinct treasons, of different kinds, be alleged In the IndICt
ment. t\VO \vitncss(~s to prove different treasons, are not sufficient 
to wal'r:-mt a convidion. 

1 Ea~t P. C. Us, 10.'1. 1 Ch. C. L. 320. 

D XX X. Upon a trial for t l'eason. ev~denc~ Ca!1not be admitted, 
of an oyert act not expressly charged In the IndICtment; nor can 
the defendant lw con\-jcted, unless one or more on'rt acts be 
('xpressly alleged therein. 

DXXXI. Upon a trial for a conspiracy, in a case \vhere an 
oyert act is lle(;CSS~lry to constitute the offence, the defendant 
cannot be convicted, 11nle8s one or more overt acts be expressly 
a IlcO"ed in the indictment, nor unless one or 1110re of the aets 
aIl4'~cc1 be pron·d: but any other overt act, not alleged in the 
indictment, may be gi\-en in eddence. 

DXXXII. Proof of actual p('lletration into the body, is suffi
cient to slIst:lin an indictment tor rape, or for the crime against 
natut'f'. or of carnally abusin~' a girl of or under the age of 
twc I \-e years. 

9 G. 4, c. 31, s. 18. 

nXXXIII. A certificate undel' the hand of the Clerk of the 
Court or other officer having" th(' custody of the Reco)'(ls of the 
Court b~- wltich any S(~ntellcP of banishment or imprisonment 
shall haye be('n made against an offender being at largf' contrary 
to law, containin,~' the effect and substance only, omitting the 
li)l'm:t I part, of any indictment or conyiction and of the sentencl' 
of banishment or imprisonment of such offender shall b(' :-;uffi
cient C\'idence of :-;uch con\'ictioll and sentence, and every such 
certiiicate shall be receh-ed ill c\-idl'llCe upon proof of the signa
ture of the party signing the same. 

DXXXIV. Proof of an assignnlent of pelJury by a single 
\vitIwss is insufficient; (-t BI. Com. 358. 10 1'1od. 1 H-t) it is 
sufficient if it 1)[' directly proYf·d by one witness, and material 
though not direct evidence in support of the assignment is givf'1l 
by another (2 Russ, 54;).) 

I )XXXV. When an offence is charged jointly against two or 
more but no offpnce is found against all, th~ prosecutor must 
elect to proceed against one or more if there be evidence of joint 
action, and the rest shall be acquitted (1 c. &, p. 528); and in an 
indictment for felony, the election is a matter for the discretion 
of the Judge, to h(' exercised ,,-ith a yie\v to pr('vent the defend. 
ant from being f'm"aITa~sed in his defence (~c. &. P. 7~7.) 

DXXXVl. No variance in proof from the allegations of the in
dictment shall be material if it occur as to a matter or circunl
stancp the sI?ecifieation or allegation whereof is directory only 
or not materIal to the charge, or as to the description of some
thing. ~ateriaI. unless it be so material to its identity that if the 
deSCl'lptlOn be true the offence charged cannot be the same "'ith 
t hat proved, or where the acts and circumstances charO'ed and 
proved are legally identical. e 

Fost. 3,) 1. 1 Hale, 436-8, 462, 5:21. 1 Hawk. b. 2, c. 46, s. 39. 

DXXXYII. \Vhen such variance shall appear, the Court trying 
the offence Inay cau~e the record in any indictment to he forth-
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with amended in such particular by some officer of the Court~ 
and the trial shall thereupon proceed as if no such yariance had 
appeared. 

9 G. 4, c. 15. 

DXXXYIIl. Although hy mist:l\.;f' ('\-idencp applicable to 
::t different indictment has been gin'll, th;lt applicable to thf', 
indictment under trial l1wy be gone into. 

1 C. & 1\1. 144. 

DXXXIX. An ('xamination hy the dl'li'ndant shall be allowed 
of a ,vitnes~ with l'('fcrence to :l ~lY matter contained in hi~ depo
~",itions before a l\Ingistrak. only :titcr thc deposition has bef'n 
prcYiously read a~ part of thc ('yidcnce for thc de/i·tHIallt, after 
\vhich exnmination tlw prosecutor may erOSS-('xumilW the wit
nes~ and will hf' entitled to a reply, and if :111)" snppos('d Y:tri· 
1 nce in such deposit ion 1)(' commented on without its IJf'ing read. 

the Court may direct it to tH-' re:ld and allow the prosecutor t.o 
reply upon it. 

DX L. It' the witness deny thn t h., nwdc a sf atpment ron
t:lined in his deposition. th(' d(:f(>ndant m:ly ~J{ldltc'f' testimony th:tI 
he made the :-:tatement: in sHch ease' the prosf'C'utor \"ill be en
titled to repl:-. 

DX Ll. If the only pyidence for tlJf' defendant be to ('haracter. 
no reply shall be ailowed to tIlt' pro~pcutor unless he adduces 
contradictory ('vidence. 

DXLII. The Cro\yn in all cas('s may n'ply althon;h nu eyi· 
dence is produced by tIle defendallt. . 

1\1. & ~1. 439. 

DXLIII. If t,yO or more he jointly indicted for the same 
offence and one only call witness·('s. the prosecutor may reply as 
to each ('2 1\I. &: R. 155), but nut othenvisp. 

DXLIV. A conviction cannot Iw had upon tlw testilTIOny of 
an accomplice unless he be corroborated by such other f'\"idence 
as tends to connect the ddt'ndant with the commission of the 
offence: and the corroboration is not sufficient if it merely sh()\v 
the comlTIission of the offence or 1he circwnstarH':('s there~t: 

DXL Y. Upon a trial for having. \vith intent to cheat or de
fraud another, designedly hy any fabe pretf'llCe, obtained the sig' 
nature of any person to a \vritten instrument, or ha\'ing ohtRined 
from any person any money, personal property or valuable thing, 
no evidence can be admitted of a fabf' pretence expr('s~ed orally 
and unaccompanied hy a fa]~p, token or writing. unless the 
pretence or some note or memorandum tlwreof be in writing 
either subscribed hy or in the handwriting of the defendant. But 
t his article does not apply to a prosecution for faJsdy represent
ing or personating another. a nd in such assumed character 
re,ceiving money or property. 

DXL VI. Fpon a trial for kidnapping, child-stealing or the 
abduction of any female for any purpose whatevFT, the defend
ant cannot be convicted upon the testimony of tJI(' person injured, 
unless she is corrobrated by other evidence tending to connect 
the defendant with the commission of the offence. 

DXL VII. If it appear by the t<~stimony that t he facts pro\"ed 
constitute an offence of' a higher nature than that charged in the 

Qlm 



82 

indictment, the C(,urt may dir('c't tlIP Jury to be discharged :md 
all pl'ocr'edill!.":-; on 1 he indid~lent to be ~lIs1)('nded, and ,may 
ord.'j' the df'fendant to l,e commItted, or contll1uc<l on, or adnlltted 
to bn il, to :In:-;\\"t'r any new indidment which Jl1ay }w found 
a.~.!:ai IIsi hilll for tIle higher offence. 

DXL YIIJ. If an indictment for tIl(' higher offi'nce be dismissed 
I",' the Grand Jury or be not tound at or b(,f.,re the Jlext term. 
t(l(' Court must a;~ain proceed to 1 ry the defendant on the origi
nal indictment. 

nXLfX. The Court may also dirC'ct the Jury to lw discharged 
\yhere it appeal's that it h:.~s not jUl'i:-:didion of tliP oflen~e or that 
1.11(' f:tcl:-; a-.: chaJ'~ed in the inclictlYI,mt do not constItute an 
otil:lwe punishable by Iu w. 

DL. If the .T ur\, he discharged 1 H'C;lll:"(' the Court has no 
,jurisdicl ion or tIlt'" 01fen('c charged ill the indictment :l1Jd it 
nplwar th;lt it \yas committed (lilt or tlte jurisdiction of tllis 
I'ruyiw'(', the l'o'--ll't may order 111e defendant to hr' di~;cll:-l1'~'('d 
or to Iw ddailwd for a ;'('asonable time specified in the order, 
until :t communication can be :"ent by tlll' PulJlic Prosecu101' 
to tIll' Proyincial ~ccretary for tl'ansI11i;:..;ion to the chief C'Xe'cu
hn: oiii('('I' of ttl(' cOl1ntr:{ or territory where the offence ',\'a:-; 
cOl1l1llitt (,d. 

DL,l, If tIll' offi'nce W('1'(' cOl1Ultittc-d \Yithin tlJi' exclu:--:iye 
.iuri~;djction of another f'ection uf this Proyinec otll('1' than i ll:-tf 
ill \\'ltich tlJ(' dc'l.'IHlant is ehal'g'('d, t he Court lIlU:--:t direct tilt' 
dp/i'll(hIlt to lw committed l(w such tillH' a:" it. d('('lll:--: l'/';Isollahl,,, 
to a\\'ait a \Varrant ii'om the propPI' sfTtion for lli:--: :llT(';..:t: or if 
1]1(' on;'n('(' IH' a misdl'nwanor 0111\', itllJ::tv :-Idmit him 10 bail, on 
nTo~'nizalJ('('. \\'ith ~ufficient sur~'lie:--:, that he ,\'ill, "'ithin SUell 

time a:--: tIll' Court lIlay appoint, rend, '1' him:--:elf :l1nenable to a 
\\'arrant for hi:--: arrt'st, from the proper ~('ction, and if not sooner 
[lrJ'('sl cd t1lf'reon, \Vill attend at tll(' ofTice of the Slteriff of the 
district or county where the trial ,,'a:-; had, at a time particularly 
to 1)(' sp"cified in 1Le n'('(I~,"llizance to :-;urrender himself UPOJl a 
,,':ll'I'ant, if issued. or that his hail will forfeit sucll swn as th .. 
Court may fix, :llld to bp mentioned in the recognizance. 

\ 

DLII. In tb,' case provided if)!' in the 1a:-.:1 article, thp Clerk 
must forthwith transmit a certified copy of the indictment, and 
of aJI papers in tlu:, :wtion, iiled \yith him, to the public IH'O:";I'

cutlll' of the proper section, the t'xP<'Il:O:(' of whieh tr[ln:"llIi~sion is 
chargeablp to the Proyincial funds. 

DLIIl. If tIll' de1endant lw not al'l'e:..:ted a:-; prdyided in articlf' 
!)~.I. on a \\'arrant from a proper section, IH' mnst be di:..;chargpd 
from f'ustod)', or his hail in the action be exonerated; alld. tlJ(" 
~llretj"s in tIll' 1'('co!/llizancp mentioned in that article lnllst hp 
dischar!!,'(l. 

DLIY. If he h(l ant'skll, the :-;;Ill\(' PI'(Jc,'('ding must be had 
th<:n.'ull. as upon tli(' arrest of a dei<'ndant in another district or 
cunnty, on a warrant of arrest issued by a magistrate. 

DLY. If the Jury be discharged, because the facts as charged 
do not constitute an offenee punishahle by la\y, the Court Inu:"t 
ord,er that. the defendant, if in custody, be discharged therefrom, 
or If admItit'd to bail, that his bail be exonernted, unlpss in its 
opinion :.\ ll{'W indictment can be fi'amed, upon \vhich the de· 

" 



Ipndant can be JflgCll1y ('onyictcd; in \vhich ca~'(' it may dirccr 
that t.he case be re-'submitted to tIle same 01' anothei· Grand 
Jury. 

DL YT. If the Court direct tll:tt the ('~~p he :-;ubmil1 f'd aIle,,' 
t 11(' same proceedings must be hau thereon ,IS hel'~illhelill'" 
provided. 

DLVII. If, at nny timc after tlH' ('\'id"lIce 011 eitlwl' sid~:' i~ 
closed, the Court d(:l'1ll it insutficient to ,,"arrant a conviction. it 
Inay advisE' the jury to ~I('quit the defendant. But the Jury are 
not bound by tll<' ad"ie(': nor can tllt' COlll't. for :Illy caw~t' 
prevent 1 he } Ul'y fr0111 g'i ,"ing' a n:nlict, ")o,.cppl :\s I I'-'rt,inbetol'(: 
provided. 

DLVIII. \Vhell. in the opinion of tll(' Court. it is propm' tJI:1t 
the Ju!':" should vic,,, the plaefl in ,,"hich tIt(: oUi'I!('(: is (·ltarg'('" 
to hav(' been conlmitted. or in ,,"hic!t all," oilwl' rna1l'rial j;tct 
occurred. it ln~y order the Jun" to he cOl~dw'kd in :t. body. ill 

the custody of i)foper ofiicer:o.:. t'o the plaCE'. whiC'b I1lUst 1)(' :..;11: l\Vn 

TO them by a Judge of the Court. or h,\";\ pl'I',,,,OIl appointed hy 
tht' Court for that pm"po;-"t'. 

DLIX. The officers nlust be sworn to suffer no person to :"jwuk 
to or communie:-Itc ,,"ith the Jury. nor to do so t.h('nJ:-:(~h ('S, 011 

any :-:uhjc/'t connected \"ith the ~trial. and to I'l'Iurn them into 
Court ,~'ithout nnnece:-::-:a r~" delay. or nt a ~pecitied ti11)('. 

DLX. If a .iuror have any personal knowi('dg-e, respecting
a fact in controversy in a cause. he nlust dechtn' it in opl'n Court. 
durillg the trial. It: during the ret.irement of 1hp Jury, a jurol' 
declare a fact. ,,"hich ('ould be p\'idenc(' in the caus(\ a:-: of his 
O'.nl knowledge. the Jury must return into Court. In either of 
these ea:--:l'S the juror making the statcnwllt must be :-;worn a:-: a 
\vitness. and examined in the presencC' or the part.ies. 

DLXI. The jurors sworn to try an indictment, m'Iy. at :ll1y 
time before the submission of the cause to the Jury, in tbt~ dis
cretion of the Court, be permitted to :-:('par:t1 (, or 1)(' kept. iii 
chal'~L' of proper officers. The officers must Iw sworn to kepp 
the jurors together until the next meeting- of tllf' Court. to sutl,'1' 
no person to speak to or communicate with th:'lil, nor to do so 
tllC'm:~('lyes, on any subjee;t connected \\,ith llte t.riaL and to 
return tlH'm into Court at. the next meeting therpot: 

DLXII. The Jury must also, at each adjournment of the Court, 
\yhetlwr permitted to separate or kept in charge of officers. }w 
admonished by the Court., that. it is their dut.y not to conver~(' 
among themsel ves, on any subject connected with t.he tria], or t( I 
form or express any opinion thereon. until tIll' cause is finally 
suhmitted to them. 

DLXIII. II: before the conclusion or the trial. a jill"Or heco1l1l' 
sick, so as to he unable to perform his duty, 1 he Court lIlay ordf'J" 
him to be discharged. In that (':\:-:f~ a ]}('.W jurol' lllay hp, SW01"II. 

and thp, trial b(~g'in ane\v. or tlH' Jury may be dischargTd. and a 
new Jury be then or aft('l',,'ards ilupanelled. 

2 Leach, ij·H; ; C. (\; P. ·n:). 

DLXIV. The Court must decide all questions of ]a"v whidJ 
arise in the course of the trial. 
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DLXV. On the trial of' an indictment for libel the Jury have 
the right to deternlinc the law and the fact. 

DLXYI. On the trial of an indictment for any other offence 
than libe]' questioll~ of law are to be decided hy. the Court; 
sa\'ing the right of the defendant to ex(~('pt ~ qnestIOns of fact 
by the Jury. And although the Jury hay" the powel' 10 find a 
:.?:t-'Ilcral Yl'rdict, ·which includes questioJls of Jaw as well as of 
fact, tllf'Y arc bound, neverthelcss, to l'cc('ivc as la\v what is laid 
down as' such by tIl!' Court. 

DLXVII. In charging the J llry the Court mnst ~Iat(' to them 
all matters of la\\' \vhich it thinks npc('ssal"\' for their informa
tion in giving their verdict: and if it prpsf~;lts thl' facts of the 
('asp, must, in addition to what it may deem its duty to say, in
fCJrm the Jury that they art' tllt' t.'xdusin~ judges of all questions 
of f'lct. 

DLXYIII. After hearing' dIP charg'c the .J ur,\' nlH)' either 
decidc in Court or re,tire for deliheration. If they do not agree 
without retiring. one or mon' officers must he sworn, to keep 
them together in ~()m(' privatp and convenient place, without 
food or drink, except hread and walpr. unle:-:s oth('rwise ordered 
by the Court: and not to permit any person to speak to or com
municate with them, nor to do :-:(J th('mselve~, ulllc:,:-: it be by 
order of the Com't or to a:-:k them ,,-hether tIll'\' haY(' agTf,p~i 
upon a yerdiet. and to return them into Court wilen they have 
:-:0 agreed or \yhell ordered by the Court. 

'- . 

DLXIX. \Vhen a defendant who has given bail appears for 
trial. the Court may in its discretion, at any time after his 
appearance for trial, order him to be comlnitted to the custody 
of the proppr officer of the district or county, to abide the judg
ment or further order of the Court; and he must be comnlitted 
and be held in custody accordingly. 

D LXX. In trials for criminal offences the .T ury shall not be 
ch;uged to inquire concerning the lands, tenements or goods of 
the defendant or whether he fled for such offence. 

CHAPTER II. 

ADJOFI{NMENT OF TRIAL-DISCHARGE OF JURl-. 

571. Adjournment from day to day . 
.372. Death or inability of Juror to act. 
573. If during the trial a relative of party be found a:,. a Juror 
.'>74. Jury discharged on application or consent of defendant. 
5i5. Court may order new trial in certain case. 

DLXXI. If the trial cannot be concluded in one day, it may 
be adjourned over to the next juridical day, and so on from dav 
to da:y (6 T. R. 527; 1 Ch. C. L. 313), hut the separation of th~' 
fury m such case does not abate the verdict (2 B. & Ald. 4f;2). 

DLXXII. If a Juror die or become unable to act as such 
before the verdict, another may, by consent of the defendant, be 
substituted, but \vithout challenge of the remainder, but who 

• 
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t~hall be re-s\vorn, or the Jury may be dischal'ged and a fre~ll 
Jury charged. 

R. & R. ~~-!; 2 B. & Ald. -lG2; 2 C. & P. 41;J; 1 Ch. C. L. 629, I~:;O. 

DLXXIII. The trial lllust proceed though one of' the J Ul'Ol':'; 

during the trial be discovered to he related to the party on hi~: 
trial. 

1 C. & 1\1. 647. 

DLXXIY. The Court may order the di~;('ktl'g'l' of the Jury Oil 

t he application of the def«·nd:lIlt. 
G C. & P. lDl. 

DLXXY. But althou~h the \Vitne~~p~ f()l' tliP prosecution hay,
nIl been examined, tIl(' Court m:t\" direct :1ll0nWI' trial to be had, 
to ~ .. iye time for the pl'oduction oj' a t llin!.!' ('~:-:('ntial to the prool: 
wlli('ll has tV'f'n deposited at a distance. 

Ii Jm. ::!t;7 

CHAPTER III. 

CO~[)eCT OF THE JPI{Y AFTER THE ('AnSE IS ~{Tp'
l\llTTED TO THE)l. 

.'j76. Room and accommotlation for tIll' .Tun aftrr rf-tirem('nt, hll\I' 

provided. 
57,. Accommodation for the Jury when kept togetht'f during the 

trial or after retirement. 
.'i78, ;ji9. '''hat papers the Jury may take with them . 

.'j80. :\lay return into Court for information. 
:jtll. It: after retirement, a Juror become sick or unablt' to act, Jur} 

to be discharged. 
;;:-;"2. Not to be discharged in any other caSt', unlt'sstherf' i:-; no reason

able probability that they can agree . 
.'is:). "~hen Jury discharged or prevented from giving a verdict, ('allSf> 

to be again tried . 
.'jlj-t. Court may be adjourned during absence of J LIry, as to other Lusia 

neS8, but deemed open till verdict returned or Jury discharged . 
• j,'S;j. Final adjournment of Court di~chargcs Jury. 

DLXXYl. A room must Iw provided for tlw USf' of til(' Jury 
,,"Ipon thf·ir retirement for deliheratioll. with ~uital ,Ie fUl'llitUl'e. 
fuel, lights and ~tationery. 

DLXXYII. While the Jury are k('pt t.ogeth(·r cit IJel' rlurillg 
the progre~~ of the trial or after their retirelllent for deliberation, 
they must be provided by the :---;heriO: upon the order of the 
Court, with suitable and suffici('nt food and lodging. 

DLXXVlIJ. {Tpon retiring for df'lihcration the Jury may take 
y:ith thenl all papf'l';";, except deposition~ which havf' hf'I~t1 
l'('cpived a~ (>,yidellcP in tIle cause or copj~s of stl('1i parts or 
public records or privatp doC'unwnts g'in-n ill (·yid'-llcl'. a~ ouglJt 
not, in the opinion of the Court, 1.0 bp ta.ken ti'om t]w pel'~OII IJ:l\"· 

ing them in po~s(':::si()ll. 

DLXXlX. The Jury may also take with tllPm noff's of tlw f(·s
tilllonyor other proceedings on the trial taken hy thcmse]n's or 
any of them, but none talH_'n by any other person. 

R 169 
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DLXXX. After the Jury have retired for deliberation, if there 
be a disagreement between them, as to any part of the testimony 
or if they desire to be informed of a point of law ari.sing in the 
cause, they must require the officer to conduct them mto Court. 
Upon their being brought into Court the information required 
must be given in the presence of or after notice to the public 
prosecutor or prosecuting attorney and the defendant or his 
counsel. 

2 Hale, P. C. 296, 1 Ch. Archb. 400. 

DLXXXI. If after the retirelnent of the Jury one of them be
come so sick as to prevent the continuance of hi~ duty, or any 
other accident or cause occur to prevent their being kept toge
ther for deliberation, the Jury may be discharged, or the parties 
may consent to the verdict of the remaining Jurors after the dis .. 
charge of any Juror. 

DLXXXII. Except as provided in the last article the Jury 
cannot be discharged after the cause is submitted to them, until 
they have agreed upon their verdict and rendered it in open 
Court, unless by the consent of the defendant entered upon the 
record (6 C. k P. 151 : Hawk. b. 2, c. 47, s. 1), or unless at the 
expiration of such time as the Court deenls proper, it satisfacto
rily appears that there is no reasonable probability that the Jury 
can agree. 

D LXXXIII. In all cases where a Jury are discharged or pre
vented from giving a verdict, by reason of an accident or other 
cause, except where the defendant is discharged from the indict
ment during the progress of the trial or after the cause is sub
mitted to them, the cause may be again tried at the same or 
another term. 

DLXXXIV. While the Jury are ahsent the Court may adjourn 
from time to time as to other business; but it is nevertheless 
deemed open for every purpose connected with the cause sub
mitted to them, until a verdict is rendered or the Jury discharged. 

DLXXXV. A final adjournment of the Court discharges the' 
Jury. 

CHAPTER IV. 

THE VERDICT. 

586. When the Jury have agreed, they must be called intft 
Court, and their names called. If all do not appear 
Jury to be discharged and cause again tried. f 

587. In felony, defendant must be present. In misdemeanor 
verdict may be rendered in his absence. ' 

58~. Manner of taking the verdict . 
.'589. Verdict may be general or special. 
590, General Verdict. 
591. Special verdict. 

592, 593. Special verdict, how rendered. 
594. Special verdict, how brought to argument. 
595. Judgment thereon. 
596. When special verdict defective, Dew trial t.o be ordered. 
697. Upon indictment for offence consisting of different 

degrees, Jury may convict of any degree, or of an 
attempt to commit the offence. 
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59b. If upon indictment for treason, a felony be found. 
599. In other cases, Jury may convict of any offence neces-
600. Two or more jointly charged cannot be convicted on 

proof of offence severally committed. 
sarily included in that charged. 

601. On indictment against several, Jury may render a ver
dict as to some, and the cause be again tried as to the 
others. 

602. Joint charge for aggravated off'ence. 
603, 604. Cafies of less offence included in greater. 
605,606. For indictments after previous conviction. 

607. General verdict for libel. 
608. General verdict may be arrested. 
608. Verdict is not bad for surplusage. 

609,610,611. In what cases Court may direct a re·consideration of 
the verdict. 

612. '''hen judgment may be given upon an informal verdict· 
613. Polling thp. Jury. 
61-1. Hecording the verdict. 
615. Defendant, when to be discharged or detained after 

acquittal. 
611;. Proceedings upon general verdict of conviction, or 8. 

special \'erdict. 
617. "·hen defendant acquitted on the gronnd of insanity, 

the fact to be stated with the vetdict. Commitment 
of defendant to the Pro"incial Lunatic Asylum. 

DLXXXVI. \Vlwn the jury have agreed upon their verdict~ 
they must be conducted into Court by the officer having them in 
charge. Their names must then be called, and if all do not 
appcar, the rest must be discharged without giving a verdict. 
In that case, the Cause may be again tried, at the same or 
another term. 

Liv. Crim. Code, 534, art. 370, 371. 

D LXX XVII. If the indictment be for a felony, the defendant 
must, b<:lfore the verdict is received, appear in person; (Hawkt 

P. C. 62, c. 47. s. 2.) If it be for a misdemeanor, the verdict 
may be rendered in his absence. 

DLXXXVTII. If the Jury appear, they must be asked by the 
Court or the Clerk, whether they have agreed upon their verdict; 
and if the foreman answer in the affirmative, he must, on being 
required, in the presence and h~aring of the rest, declare the 
same; and the assent of all to Ine verdict, is presumed conclu
sively. 

DLXXXIX. The Jury may either render a general verdict, or 
where they are in doubt as to the legal effect of the facts proved, 
they may, except upon an indictment for libel, find a special 
verdict. 

4 Bl. Com. 361. 1 Ch. C. L. 637,642, 

DXC. A general verdict upon a plea of not guilty, is either 
" guilty" or "not guilty;" which imports a conviction or acquit
tal of the offence charged in the indictment. Upon a plea of a 
former conviction or acquittal of the same offence, it is either 
"for th<:l Queen," or "for the defendant." 

DXCI. A special verdict is that by which the Jury find the 
facts only, leaving the judgment to the Court. It must present 
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llw cOI}('lu~ions of fact, :IS estahlished by tIl(' ~viden~e,. and not. 
1 ht~ (,yidelll'l' to pro\'(~ them; alld t}WSf' conclll~IullS of fact must 
Iw so pl'I's('nkd, as that nothin~~ remains to the Court but to draw 
conclusions of law upon t lWlll. 

DXCII. The sJwcial Y('rdict must h(' rf'duce.d to wl'i!ing by the 
J un', or in their presence, entered upon the nl111utes of the Cou!-'t, 
l'f'a~1 tf) the Ju\'~-, awl agreed to by them, hefore they :ll'e dIs
(·llarg('(1. 

DXClIl. TIl(' special Yf'rdid need not he in any particular 
form, but is sufficient if it present intelligibly the facts found by 
t.he J ur,\'. 

nXCIY. The spc(oial n~rdict may be brought tn argument hy 
either party, upon three days' notice to the other,. at the :-::lll,lf' or 
anotber term of the Court; and upon the he;lnll~' tllPreot, tllf 
Counsel for the defendant may concludc the argument. 

I (\C \T. The Court must ~.!,'i \-e judgment upon the special Yf'l'! 

diet as follows :-

1. If the plpa. Ill' "not ~!'llilty," and tIl(' j':ICtS j1l'()\-(' tl1(' deff'nd
ant g'nilty of tllf' o!l;'I!('t, e11:trg'('(1 in the indictment, 01' of [tIIy 

"tlwl' on~nc(' or wliic"h lw could be couyicted UlHl('r tIl;" indict
Illl'nt, as proyided hereinbel{H'f' .iud~·lTIent Blust IH' giv"!1 accord
dingIy: but iC otherwi~e, jud~'n1f'llt of aequittallllusihe givf'!1. 

'2. If tIl(' plea 111' a fill'lller conviction or aC'qnitt al of tlll' samf' 
offf'nce, the Court must gin! judgnwnt of conviction or aCIluittaJ, 
:Iccording as the fach prove or do not prove the torIr](,1' con\-j(,
tion or aClluittal. 

})XCYI. If the Jury do )]ot, in a spccial vcrdict, pronoun('(' 
affirmativdv or ll('s.!:ati \'(:1 V un the facts 1l('c('~sa ry to enahle the 
Court. to gi\-e jud~rnent: or if they find 1lJ(' c\:idence of l~lds 
llJ('rely. rlnd not the conclusions oj' bet from the cYidence, as 
«'stablished to their satisfaction, t he Court nlust order a l1e,v trial. 

DX cvn. Upon a n indictment for an offence consist ing of 
dif1i'r('nt d,'grc('s. the Jury may find the defendant not g'uiHv"f 
1Ill' degree charged in the indidment, and i.!:uiltv of all\" df'(~n'f' 

- - -.. .. 0 

inferior thereto, or of an attempt to commit tlw offence. 

DXCYIlI. If an indictment be for tl'('a~OIl, and the verdict find 
lrtcts amowlting to a felony nfft a. treason, or to a misdl'llWanOr, 
or if the indictment be for a ((-'Ion\' awl the verdict find facts 
amounting to a lIlisdemeanor ollly; the judgment may be only 
tor tIt(' le~~ser offence found. 

1 Leach 14, :3(1~; :.! Str. 111:{; :2 Ea"t, p. C. i.n, ii,",. 

DXCIX. 1n all other caSt'S the defendant may be found guilty 
of any ofience, the COIllillission of which is w'ccs:,arily included 
in that with which he is charged in the indictment, (L(':If'JI. ;~:)I;. 
11. :t. 1 Ch. C. L. ~ 17) though the failure to prove the \vho] .. crimp 
all('.~'('d arises from Yarianct' in point of local df':,cription, (Leach . 
• )~,) "3(> 1- r) ..... .), ....... , ,,' f.' 1 •• J. 

DC. Two or more jointly charged \\'ith an offence cannot 1)" 
found guilt y on proof of offcnce~ severally committed; (R. & K. 
:H--1) in :-;llC'll case judgment may be giYcn against one 0)' several 
'wll.o ar~ jointly found guil~y ~nd the others not jointly fou~d 
~Ullty dIscharged from tlw IndIctment. 
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DCI. On an indictment against several one or more may bF 
conyicted and the other or others acquitted, or if the Jury ca~not 
;Ig;ree .upon a verdict as to all, they may render a Y('rrlict a:-; to 
those In regard to "\vhOln they do agree) on which a, judgment, 
Blust be entered accordingly; and the case, as to the re~t, may 
be tried by another Jury. 

DCIL Where scycral are jointly charged with an ag:graY~I1I·d 
offence "\vhich includes any more simple offl'nct" one or mol'f' 
may be convicted of the former and anotllPl' or others of tIlt' 
latter offence. 

DClI!. In any indictnwnt again:-;t a ,,"oman for the murder of 
her child, :-:he n;ay be convicte-d of only cOlll't'airnent of the birth 
of the child, it' it he foulld that ~1H' ,,"as deli n~n'd of a ~hild. 

q G. -1, L. :1\, s. 14, in part. 

1)('1 Vr
• \)n a tl'ial jiH' {.)lon" ,\"here the oti'\llCI) :-;1t:tll include :111 

~:--.sault the H'rdid lIlay he f(~r the latt/·!' only if it 'H' i(Hllld. 
f ,v. 4 &. 1 Vic. L. :~.''j) :". iI, in palt. 

DCV. On trial of' .my Ofr"ll(,(' not puni~';}lahl(' with (leath attf'1 
)In'vious cOllyjetiol), the lattl'!' shall not he I'I'ad to t1le Jurv till 
the finding for the suh:-:cqu('nt f(·lony, and if on such trial' ('vi
dence of ~:oud character l){' addUl~'cd by 01' 101' the d(·i'( ·ndani. 
f>ounter-cYidl'I\C'1' of previous ('ondctioi-I ma~r be brou!.!:ht up 
hefore Yerdict of subsequent t(·lony inquin'd or f(mnd. 

6 & 7 'V. -1, c. II 1. 

I)C \TI. :--io if a \vitncss Jar the prosecution statr; the g:ood 
clt;ll'acter of deiendant, countel'-f'vid"nce of preyious cOll\'ict ion 
may be !,.!'iven. 

8 C. & P. tii6. 

DCVIL On trials for lihf'l tIll' J Ul'y may giyc a gPlwral n~nlicL 
upon the whole matter put in issue, but tlH' Court shall aC('())'d

ing to its discretion, ~iyc it:-: opinion and direction to tliP Jury Oil 

the matter in issue as in other criminal trials: Provided always" 
that the Jury may find a special verdict if they set' fit. . 

12 G. :3, c. fiO, s. ~. 

DCYlIl. If a H>rdict of guilty be found tIl(' defendant may 
move in arrest of judgInent as in other criminal trials. 

DeVilI (/. A verdict is not vitiated hy surplusage. 
Haw. P. C. h.~, c. 4i, s. 10. 

DCIX. When there i~ a vf'relict of conviction in which it ap
pears to the Court that the Jury have mistaken the law, the 
Court may before recording the ,"erdi~t, but not after, explain the 
reason ior that opinion and direct the Jury to re-consider their 
verdict, (Ha\.vk. P. C. b.~, c. 47, s. 11; Cromp.II2),andifafter 
the re-consideration thf'v return the same verdict, it must be en
tered. But when there' is a '"PI'<1ict of acquittal the Court cannot 
require the Jury to reconsider it: Provided that though a verdict 
is recorded, yet if it promptly appear that it is not in accordance 
with the intention of the Jury, it may iorthwith be corrected, (1 
R. & 1\1. 45.) 

DCX. The postea may be ampnded on sufficient cause shewn 
\.vhere there is a Judge's note or other sufficient document to 
,llt'w that it is incorrect. 

J~ Ad. & Ell. 317. 
S169 
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nexT. If till' Ju)'y l'P-ndf'r a n~rdict "'hich is neither a general 
no)' a :-:pecial \-('nli~t, the Court lnay. with proper instructions as 
to the law, dil'eet them to reconsider it; and it can not be recorded 
until it be rendered in some form, from which it can be clearly 
undel':-:t Dod \vhat is the intent or the Jury, \\'IH'ther to render a 
general Y('rdict or to find tIl(' j'r1f't:-: :-:p('('ially rmd to leayp the 
.fud;2:J1lf'nt to the' Court. 

nCXII. IftlH' JUl'\' persi:-:t in t;nding an infol'mal \'('l'Jict from 
,-"hi(·11 howey(')' it can be clearly undf'),stood that their inte'ntion 
is to find in faxonr of tIle dcfendant, upon tIIe issue, it lnust Iw 
,'nl(,l'ed in the terms in which it is fonnd and the Court mw~j 
!.(iYe .iudgment of' acquittal. But no judgment of conyietion can 
ill' ~-iH'n unl('~s tlw Jury ('xpl'C'ssly fiild ag'ainst the defendanT 
upon the issue. Ol'judg-rIlent 1H' ~'in'n :1S!';tin:-:t him on a special 
H'rdict. 

Li\,. erim. Code :j;31i, Art. ;::fl-l-;~~H:;. 

nCXIll. 'Vhen the \'«'rdict is rendered and before it is recorded 
tlw Jury may be polled on the requirement of etlLC'!' party; in 
,vhidl case tile\, must 1)(' sf'vI'rally asked ,,'hether it is their ver
dict; and if m;y ow' answer in till' lwg-atiu'. the .Tury l1lllst be 
:'wni out for further deliberation. 

ncxrv. 'Vhell the \-erdict is gin·1t and i:-: ~uch a~ the Court 
n1a~' rcceive. the Clerk lnust immediately record it in full upon 
ilw minutes and must read it to the J lIt'y and inquire of them 
,vlwther it is their verdict. If any Juror disagree, the fhe!. tnu:-:1. 
Iw ('nj('l'ed upon the minutes and the Jury again St'nt out; but ir 
no disagreement be expn:,ssi'd the verdict is complete and t lw 
Jury must be discharged from the cast'. 

PCXY. If judgment of acquittal be given on a gent'ral verdict 
and the defendant 1)(' not detained for any other legal ca 11:-:('. 111' 
must be discharg'ed as soon as tite judginent is givC'n; l'xcf'p1 
tllat. when the acquittal i~; for a varian(,f~ bet'H'cn the proof and 
thp- indictment which may be ob,'iated by a ne\v indictment, tlw 
Court IllaV o)'(le1' his ddpntion to the ('J1(I tltat a new indid,mt~nt 
way 1 w preferred. in till' sallll' manner and ,,'jth the like dfc,et as 
IJt1'l'in IH'ovided. 

DCXYI. If a g'eneral verdict 1)1' }'('ndel'ed ::l!..?:ainst thp defend
ant or a special v(Tdiet given, lw must be re-manded if in cu:-,
tody. or if on bail Ill' may be commitk(T to the proper officer of 
t lH' District or County, to avvait the judgment of the Court upon 
the verdict. When committed his bail i:-: exonerated. 

DCXVIl. If the defenee be the insanity of the defendant, the' 
Jury must be instructed. if t.hey acquit him on that ground, to 
state that fact \vith tlH'ir verdict. TIll' Court may thereupolJ. if 
tl1P defendant he in custody, and they deem his discharg'f' dall
g(')'ous to the public peace or safpty, order him to be committed 
to the Provincial Lunatic Asylunl untilllf' become sane. 
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TITLE VIII. 

OF Tf-JE PROCEEDINGS AFTER TRIAL AND 
BEFORE JUDGMENT. 

1. Bill of exceptions . 

. ) New trials. 

:~. ;\ nest of' .I udgmpnt. 

CHAPTER VIII' 

BILL OF EXCEPTTON~. 

~n8. Tn what cases. 
G I !l. By whom settled 3nd how filed. 
(i:!U. To be settled at the trial or the point noted in writing. 

fj21, 6~~. When and how settled after the trial. 
(3~:). Enlarging the time therefor. 
(;~-!. Effect of not serving exceptions or amendments within thl-' timlt 

prescribed. 
(~~:j. "'hat to be contained in bill of exceptions. 
(~:2G. ,,'jth whom and when filed. 

DCXYIII. On the trial of an indictmf'nt exceptions ma) 1)1' 
taken by the detendant to a decision of tIll' Court upon a matter 
of law. by which his substantial rights al'(' pl'e,jllclicf'd and Hot 

othenvise, in any of the follo\ving e:lSPS : 

1. In disallowing a challenge to the panel ofthe Jury or to all 

indiyidual Juror for implied bias: 

~. In adlnitting or rejecting 'witnesses or tf'~timony orin clCll'!.','

ing' the triers on the trial of a eltallenge to a Juror for aetual 
bias: 

:1. In arunitting or rejecting witnesses 01' testimony or in df'
ciding any question of law not a matter of discretion, or in 
charging or instructing the Jury upon the la\v on the trial of the 
Issue. 

DCXIX. The bill of exceptions mu:-:t be settled at the trial 
unless the Court otherwise direct. Ifno such direction be givC'll, 
the point of the exception must be particularly stated in writing. 
and delivered to the Court and must immediately be corrected 
or added to, until it is made conformable to tlH~ truth. 

DCXX. A bill containing the f'xceptions must he :-:pttkd aIH] 
signed by the prC':.;iding .r udge, a ncl filed with 1 he Clerk. 

DCXXI. If the bill of exceptions be not :.;ettled at the trial. it 
Inust be prepared and served within fiv(' day:-: thereafter on the 
public prosecutor or prose~uting counsel who Inay, within fi\'{' 
days, serve on the defendant or his counsel am~ndments thereto. 
The defendant may then, within five days, scrn~ I he prosecuting 
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aHul'/l(' v with a notice to appear before the presiding Judge 01 

tIl(' Co~rt, at a specified time, not less than five nor more than 
ten days thereafter to ha\~c the hill of exceptions settled. 

DC XXII. At the time rl.ppointed the Judge must settle and sign 
t.he bill of cx('cptions, 

DCXXIII. Thf' time for pl't"}>aring tjiP bill of exceptions or the 
amendments thcl'f·to or for sdt ling the SaIll(' , may he enlarg-ed 
h.v the consent of tlw partil's or by the prf'siding Judge or by a 
.r udge of a. ~11 pm'io}' Court, but by no otlwr oHiceI'. 

DCXXIV. If til(' bill 01' ('xecptions be not sern'd 'within the 
time above prescrihed or within thl' enlarged time tbf'l'dill' as 
;·tlso above prescri I H'd, the f'xcrptions are deelned ahandoned. 
If it he :o.:C'l'ved and the parti('s omit, within the time limitf'rt as 
:thon:>, the on(' to pn'p;/I'" :wlCndm('nts and the other to gi\~I' no
tice of appearancf' bet()f(~ the Judg(', tlw.r are respectivply .I"('Ill
('d, the (JIll' to havp agreed to tlw bill of exc"ptions ~:Ild the other 
10 the amend,llf:'lltS. 

DCXXV. The hill of \'Xc('pllOliS must contain so much of the 
p\'idence only as is 11€(TSsal'Y to present the qw'stions oflaw upon 
which the Cxc('ptions \\'{'j'(~ taken, or as may ~1J{'w that the cIeci
:-:ion f'xceptecl to liaS not pn'judic('d the sub~tantial rights of tiJ(" 
defendant: and the Judge must, upon the sf'ttlemcnt of the bill. 
whether agreed to hy tlw part if'S or not strike out all ot her nla1~ 
tCI'S contained therein. 

ncxx \']. TIl(' hi II of exceptions mus1 be filed with the CL'l L 
of tilC Court at the tUllC of or before taking the app~a1. 

h:!.7. New trial defined. 
f\:!~. By what Court granted. 
ri:!.fl. Its effect. 

CHAPTER II. 

fi:W, In what cases it may be granted. 
631. Must be applied ti)r before judgment, ml motion for arrest, and only 

upon leave of the Court. 
632. Court to prescribe time and manner of lllaking the application, 
63:3. Presence of applicant not necessary. 
,;:14. Granted to convicted only, though others acquitted. 
635. New trial on application of prosecutor. 
636. Verdict for defendant on special plea cannot be set aside. 
6:37. Verdicts 1I0t to be explained by affidavits, &c. 
638. Suspension of entry of judgment for four days. 

63!1. Indictment for perjury of witness not ground for postponing judgment 
(140. 'Vhen inferior Court can grant a venire de nuev . 

DCXXVII. A new trial is arc-cxamination ofthc issue in the 
r.:ame Court, before another Jury, after a verdict has been given. 

5 T. R. 41-:6; 1 eh. C. L. 654, Ch. Burns' Just. New Trial. 

. DCXXVIII. A new trial can be granted by the Court in which 
he former trial \\-a~ had only in the cas~'s provided above, 
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and it may be granted at the discretion of the Court after the 
time limited for motions for new trials, if the Court is ~:1tistipd 
that justice has not been done. 

5 T. R. 486; II Ea3t. 309; 1 Ch. C. L. 1;;j9; 3 ~L & S. 10. 

DCXXIX. The granting of a new trial pla('p~ the p:trtip~ in 
the same posit.ion a~ ifno trial had been h;,d. All the testimony 
must be produced anew; and the fornH>r verdict. cannot be u~(·d 
or referred to either in c,'id('lleC or in argument. 

Li\,. Code of Procell. art. -iO;~. 

DCXXX. The Court in which a new tda} is had upon an iSS1W 

of fact, has power to grant a new trial wbell a Yf'rdict ha~ IW4'11 

rendered against tIlt' defpndant bv \vbieh hi~ ,..,ubstantial ri~.dt1 ~ 
have }wen prejudiced. upon hi~· application in the iullowill!!," 
cases: 

1. When the trial has beell had in hi~ ah~(~nce, if tl1P indid
ment be for a f(:,loIlY : 

~. Where the Jury has Iwen improperly slImmoned 01' retul'll
ed or for a challenge improperly disallowed: 

1 Ch. C" L. liij;j. 

3. \Vhen the Jury has received any evidence out of tOlll't 
uther than that resulting 1'l'om a view, as providpd aboH>. 

4. When the Jury hav,' separated \vithout leave of the Court 
after retiring to delib('rate upon their verdict, or heen guilty ot' 
any misconduct hy which a fair and due consideration of the ca~I' 
lIas been prevented: 

1 \Yils. -is ; 4 B. & A. 273; ~ Tidd. ~I~:! ; ] Ch. C. L. {;.).';. 

5. 'Yhpn the verdict has been decided by lot or hy any meaJl~ 
other than a fair p,xpression of opinion 0;1 the pa;'t oi' all till' 
Jurors: 

fl. When the Court has misdirected till' Jury in a. mat.tpl' of 
la\vor has refused to instruct them as prescribed ahoyf'. 

7. When the yerdict is contrary to law or evidence-(R. 4c\: R. 
SR 33'l: 1 Camp. 334: East. P. C. 350, not law; 7 Ad. & El 
330 : 1 C. 1'1. &: R. ~.l n : 4 Ad. ~\[ El. 53.) But no more than two 
lle\vtrials can be granted for this cause alone. 

8. Where for any other cause the a warding of a new trial 
shall appear to the Court to he essential to justice. 

1 Ch. C" L. 1):)4. (i!.iS; 2 Tidd. 906. 

DCXXXI. The application for a new trial must. be made bell)),(' 
judgment and before motion in arff~st OJ' har of judgment, (l eh. 
C. L. 658 ; 2 Tidd. 9] 2, 913), and can be made only upon Ip:1 ,',' 
granted by the Court, on application within four days after 
,"erdict recorded. (5 T. R. 4~1): 1 Ch. C. L. t);d. pt. seq.) 

DCXXXII. If leave be granted the Court must prescribe til(" 
time and manner of making the application. 

DCXXXIII. The presence of the defendant is not npees~al'y 011 

lnotion for new trial or its allowance or otherwise. 
Cont.ra. 1 Ch. C. L. 65~ ; 2 D. & R. 41; ; 6 D. & R. 65. 

Tlfi~1 
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OCXXXIV. New trial may be grn-nted only to the de~endant 
or defendants con\-ieted. wlwthel' other or others are acqlutted. 

1 Ch. C. L. (i;j!); 6 T. R. 638, 640; II East. 307. 

r )CX XXV. A 11I'W trial ma r be had in the same manner on 
I.he application of the pros\,cut'or when the party acquitted shall 
han' kept back any witlH':-;~ 101' the prosecution or been acquittf'd 
by fraudulent nwan:-; or practice. 

1 eh. C. L. fi;j7; ;j B. & Ald. 5"2 ; :2 B. & Ad. f,O(; ; -12'1. $.: 
Sel. ;~:l7 ; Ii East. 315. 

[)CXXXYI. A Y('rdict fui' defendant on a special plea in bar 
eannot be sd asidf', altJ,ol1!.!,'h it he ag:-tinst f'yidenee and the 
.I Udgf"S direction. 

2 Moody. C. C. 9. 

}JCXXXYJl. .L\fIidavih of Jm'or:-; not admissible to pxplain 
their yerdiet or their rp:t~()ns fur !,.!'jving it, but are so admissible 
to repel chal'g-cs of misconduct hy them. 

Cornil'h & Dakin. Exch. East. T. 184.5; 1 land wicke &. 
Hopkin:-: ; 14 Law Journal. 

DCXXXVIIl. TIlf' Court shall in all ca~es suspend entering 
up .iudgment of convid ion or ;, equittaI, proYided tll(' application 
,lwrPior be made ,,-ithin four day:-; after verdict recorded. 

16 East. 2:!:\; :! Ch. R. :! l;j; I B & Ald. (;3; {j 1\1. & S. 
;~~~'2; I ell. C. L. 660. 

DCXXXIX, The indictment of a witness for pCIjury not a 
ground to postpone judgmpnt on conviction. 

1 W. Bl. 404; ;~ Burr. 1837. 

r )(,XL. No inferior Court can grant ren ire de nrn'() upon the 
merit~. except only 101' :-'UIIW il'l'('g'ularity apparent on the t~l('e of 
the fl.'cord. 

13 East. 416, n· h.; 1 Ch. C. L. li;j7. 

CHAPTER Ill. 

AIUU~:--;T OF JVDG~'IE?\T. 

641. Motion in arrest of judgment defined, and UPOll what rlefecc' 
founded. 

1-;-4:!. Court may arrest judgment without motion. 
()4;3. Motion, when and how made. 
644. Effect of aIresting the judgmEnt. 
t;4S. The presence of the defendant necessary. 

646, (-;47. \-Vb,::n arrest Pi' judgment allowed. 
648. Proof of identity, 

649, 650. ""hen judgment shall not be arrested. 
651. ""hen defendant to be bailed or discharged. 
652. On Crown cases reserved. 

DCX Ll. A motion in arrest of judgment is an application, Off 

the part of the defendant, that no judgment be rendered on a. 
plea or yerdict of guilty, or on a verdict against the defendant 
on a plea of a former conviction or acquittal. It may be founded 
on any of the def('cts in the indictment, mentioned hereinbe
fore. 



DCXLII. The Court may also, on it~ o\\-n yiew of an\' ofthesL 
ddc'ct:-:, arrest the judgment, without motion. . 

1 East, 146; Steph. C. L. ~);l:2, 

DCXLIII. The mot.ion must be made after a rule absolute to 
enter a vcrdict for the Cro\vn (1 JUl'. 4:n) it mny abo he made 
hctore or at. t he ~imc ,,-hen the defendant i~ calle'd for judg'ment. 
If made before, It must be on notice to the Prosecutina Attonw\ 
or in his presC'llce. ~ . 

DXLIY. The effect of allo\ving a motion in :Il'IT:-:t. of it1d~· 
Ilwnt, i~ to place the defendant in the same situation in whi~h lll-' 
\\'; IS bet()re the indictment was found. 

DCXLY. The pre~('ncc of the defendant in Court i~ Iwcp~~arv 
in order to DlOH' in ;llTl':-:t. of judgment unle:-;s ('xcu:-;('d by th~~ 
Cllurt. 

:2 Durr. 834, !UO, I \V. HI. ~()0. 

flex L \'1. Judgment lllay })(' ;llTe:-:ted if pardon han' heell 
~T;lI1t('d ~in('e arraig:nment. (-t BI. ('om. IO~) but tlw nrr('st to 1)1' 
:-:uhjeet to the :-:ame rules and regulati()l1~ :1:-: for pardon pkaded 
upon arraignment: Proyi(lcd that ;-;uch pardon :-;hall not he d('('/l1f'd 
to include a conviction of !r')OllY un!(':-::-: it. is t1H'rein particularly 
mentioned (Ha\vk. P. C. h. '2. c. :: ~, s. ~ : 4: BI. COlll. 40!1: 1 Ch. 
C. L. 7iO) 3lHl no property forfi·itcd by the conyidion shall b~· 
rt·,,(·:-:tt-d in him \yithout (,"Pl'(,:-::~ words of re:-:titution (Ha\\'k. P. 
C. b. "2, e. :3;), s. 64 : Ch. Burns' Just .. Pardon. ") 

DCXLYII. Judgmf'nt may also br' arrested upon (h·ferf:..; ~lppa
l'f'lLt (4 Burr. '2"2~i: 1 Ld. H:lym. ~31) in an~- part (1 eh. C. L . 
• ;11~2: eh. Burns' Ju:-:t. "Jueh.!)nenf') of the record, and which 
r,'~ar<l either the juri:-:(liction of tllf' Court. the statement ot' the, 
offence (4 BI. Com. ;~i ;), ea:-:es cited Ch. Bllrn:-:' J u:-:t " Indictnwnt," 
r.. J udgmenf') or an~- uf the proceedings of the Court (1 Ch. C. L, 
.;1)'2 : Ch. Burns' •• Judgment. ") 

I )CXL YIII. If tlw offender haTe bef'n out of custod\' sil)('e hi~ 
cOIl\-iction or on being brought up for judgment deny "th:l t Ite is 
tIlt' persoll cOJlyieted, his id('ntity shall he tri('d by a Jury to i)(' 
lilllllediately f'111panclled hy direction of the Court, without ('hal
It'n~!;t' to any of tlw .1ury but wit It coun:-;el to assist him. 

-i B1. Com. 396; 1 Bl. Rep. 6; 4 Bl. Rep" 4;'j; Fo~t. 
-i:? ; 1 Ch. C. L. 777, and cases dtcd therein. 

l>CXLIX. ~o Jud~ment after vf'rdict upon any indictment or 
lllformation for any (dony or misdemeanor, shall be stayed or 
n;\Tr.-.:t·(1 for \vant 0"1' a sin~ilitf'r, nor by reason that the J ui·y pro
. 'f':-;s has been a warded to a \vrong officer upon an insufficient 
:..;ugge:-:tioll, nor for any misnomer or Dlisdf'scription of tIle' officer 
rdurning such process, or of any of tIl(' jurors, nor because any 
person has sf'rYcd upon the Jury who has not heen returned :1S a. 
juror by the Sheriff or other officer; and that where the offence 
charged :-:hall be an offencp theretofore. crrakd by any ~ta!nt~. 
or su~jf'cted to a greater degr~e of pUlllsl~lne,nt, or exelll~le? from 
tlw benefit of clerg~', by any Statut.e, the m(hctment or Informa
tion shall after verdict be held sufficient if it dpserill(' tllf' ofipnce 
in the "words 01' the Statute creating- the oirellPC', or pre~erihing 
the punishment, 0." f'xc]uclin~: the oifpndpl' from tllf' henPiit of 
clergy. 

DeL. Xo judgrnent upon any indic~tment o~ infornlation for 
any felony or misdemeanor, whetlwr after Yf'relIct or outlawry. 
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or by confession, default or otherwise, shall be stayed or reversed 
for wallt of the a Yerment of any Inattcr unnecessary to be 
proyed, nor for the omission of the \yords, ., as appears by the 
record," or of the words ,. with force and anus," 01' of the \vords 
.' ag:linst the peace," nor for the insertion of th(' \vords "against 
tlte-form of the Statute," instead of the \yords, "against the form 
of thr Statutes," or vice fa.w/, nor for that any IH'rson or persons 
mentioned in the indictment or information is or are designated 
hy a name of officf' or other descriptive appellation. 

DCLI. If from the evidence on the trial, there is reasonable 
ground to believe the defendant guilty, and a new ilHlictmpnt 
can be framed upon ",hiel1 he may be convicted, the court may 
order him tn be re-committed to the officer of the proper district 
or county, or admitted to bail ane,,', to answer thp ne\v indict
ment. If the ('vidence sho'w him guilty of another offence, he 
must. be committed or held thereon; and in neither case is the 
n~rdict a b;'l I' to another prosecution or indictment for the same 
offence. But if no eyidence appear, sufficient to charge hinl 
with any offence, he must, if in custody, be discharged, or if 
admitted to bail his bail is exonerated, and the arrest of judg
mt'nt operates as an acquittal of the charge upon which the 
indictment was foundf'd; provided that such acquittal shall be 
no bar to any other prosecution for the offence of which he is 
acquitted. 

4 Bl. Com. 375; 1 Ch. C. L. 7~O; Burns' just" judgment." 

DCLII. On a Crown case reserved, a defendant's counsel is 
not allowed to answer objections apparent on j he face of the 
indictment alld wlJ.ich are the proper subject of a "Tit of error. 

1 C. & 1\1. 655. 
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TITLE IX. 

4)F THE JUDGMEN'f AND EXEc{rrION. 

1. The judgnlPllt. 
U The execution. 

CHAPTER I. 

TilE JPTK:MENT. 

653,0[;-1. Time for pronouncing judgment, to he appointed by the Courl 
655. Benefit of clergy is abolished. 
656. In felony, defendant Inu::;t be present. In misdenw:lIlor, judg

mc-nt llIay be pronounced in his ahsence. 
657. 'When defendant is in custody, how brought hefine thp Court 

for judgment. 
GDS. How brought before the ('lIurt, when he is on bail. 
659. Dench warrant to issue. 
660. Form of bench warrant. 

661,662. Service of the bench warrant. 
663. Arraignment of (lctendant for jutlgment. 

66-1. 'Yhat cause may be shown against the judgmf'nt. 
66.5. If no sufficient cause shown, judgment to be pronounced. 
666. Court may summarily inquire into circumstances in aggravation 

or mitigation ()f punishment. 
667. Testimony, how given. 
668. :\0 other testimony or represelltations to be received. 
669. Violation of last article, how punished. 

670, t~i 1, 672. Practice when defendant i" brought up fur judgment. 
67:3. Judgment uI' death recorded. 
6i -1. Same effect as if pronouncetl. 
67 D. And con...iction in certain cases to be submitted to Governor. 
676. Go,ernor may require opinion of Judges. 
fiii. Governor only can reprieve. 
67~. Go,ernor's warrant for execution. 
679. Prison regulations as to convicts under sentence of death. 
680. Hard labor with imprisonment. 
681. Punishment of accessories. 
682. Pillory abolished. 
683. Two judgments of imprisonment to be in succession. 
684. Direction of imprisonment un judgment to pay a fine. 
6S;J. Judgment against several according tc scwral offences. 
686. Judgment may be for misdemeanor if tacts in verdict for ftlollY 

show the less offence. 
687. Court cannot supply defects in special verdict. 
688, Person under sentence of death cannot be hrought up tor other 

sentence. 
689. Court may reduce judgment for penalty. 
690. So on miscalculation of amount of fine. 
ti!ll. Time and place of execution no part of sentence. 

692,693. Judgment in case of nuisance. 
694. Judgment roll. 

DeLlI!. After a plea or verdict of guilty, or after a verdict 
against the deftmdant on a plea of a former conviction or acquit-

U lG9 
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tal, if til(' judgmcn' he not arrested~ o~ a n~'w trial grante?, the 
Court nw~t pronolllll'f' .iudgment wlthlll a tIme to be appoll1ted. 

:2 Hale, P. C. 401 ; :2 1\1. & S. 71. 

I H)IJY. The tilTli' appointpd mu:-;t be :1t lea:-;t 1i)Uf days after 
the Yl'rdid, if the Court remain in sl'ssiun :-:0 long, or if not until 
~ome future d:1y in the followin!.!' term on whieh the Court shall 
he duly held. 

I )(;L Y. Bellf'n1 01' clt'l'!fY with reference to persoll:-; (,Oil \'icted .. 
or fl.·lony is abolished. 

1)( ~L \' I. For the purpose of judgment. if the cOl1yiction b~ for 
.t lelo]),", the detf>ndant mllst be personally present: if it be tor 
;t misd(:l1l(~:lnor. judgment may be pronounced in hi~ absence. 

peL VII. \ \"hen tlH' ddendant i:-; in ('ustody. the Court may 
direct the otficer in who~(' cllstodv he is, to brin~' him before it 
I'or jud!.!'ll1cnt: and the officer lIlu~t do :-iO accordingly: it' he be 
ill custod)' or another Court he must }w brought up un Habeas 
(:or7J1ls . 

nCLYlI1. 11' tIll' df·ff.·ndant \)1' <tt large without bailor han> 
tWf'll disehal'gl'd on hail, and do not appear for judgment, when 
his per:-:flll:tl attendance is ll('('(':-::-:ar~", the Court, in addition to 
tlH' torn'iture of tI ... recognizance of IJail may direct the issue of 
a bencll warrant for his arrest. 

-! BI. Com, 37:); I Ch. C. L. Ii!}}. 

nCLJX. The Clerk, Oil the application of the Prosecuting 
Attorney. m:1y accordingly, at any time after the order, whether 
the Court be sitting or not, i:-::-:uf' a bench warrant into any 
cuunty or counties of this Province. 

DC LX. The beneh W"t l'1'ant must be substantially in the fol
Jowing form: 

,. District or county of [as the (({Sf' m(/y hl'.] 
.. In th~ name of our Sovereig'n Lady the l1ueen . 

.. To any Sheriff, constable or policeman in this ProYince, 
.• A. B. haying heen on the day of 

I ~E.\L.] .• 1 ~ . duly (,Oll \"icted in the Court [as the c({.'w may he J 
.. of the (Time of [desigliatilZp' it p:cnerally.] 

.. You :tl'f' thm'elore commanded. forth'with to arrest thE' above 
.. named A. B., and bring him before that Court for judgment; 
.. or if tlH' Court haye adjourned 10r the term, you are to "ddiyer 
.. him into the custody of the ~heriff of the district or county of 
.. [as thl' ('(1.W~ may be. or in the city of • to the keeper ollhe 
.. prison (~( the city ~r .'] . 

•• City of [us the CIISI' lila!) /11'] the day of 
.. 1850. 

.. By order of the Court. 
h E. F. Clerk." 

DCLXI. The bench warrant may be served in any district or 
county, in the same m::lnner as a warrant of arrest; except when 
served in another district or county it need not be indorsed 
therein. 

DCLXIl. Whether the bench warrant be served in the dis
trict or county in ,vhich it was issued or in another, the officer 
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must arrest the defendant and bring him before the Court or 
commit him to the officer mentioited in the warrant accordilu,:; t.o 
the command thereof. . 

DCLXIJJ. \Vhen the defendant npp('ars for .iud~·nwnt ]1(' must 
hI" informed by the Conrt 01' by the Clerk undf'r its direction. of 
the nature of the indictment. :lI1d of hi~ plea and the Y('rdict, if 
any then'on ~ and must he asked \Yhetlwl' he ha H' ~lIlY Ip~;d 
cause to show \vhy judgment should not }w prononnced ~;g:tin:"t 
him. 

I >CLXIY. He may show for cans(' ag'ainst tlip ,ludgmf'nt, 

1. That he i:-: illS~t1H' ; and it: in t Iw opinion of tlw CClIIrt.llwl'f: 
he rt<l:-:ollablc ground for bclicyillg' him to he iIIS:Il1I" i lIe qup:--:
tion of hi:-; ins~\Ilit!· must bf' tried as pro\'ided ill this Codp. 
]f upon tht' trial or that (ttl('stioll tIlt! .1II1'Y find th:11 II(' i:-, 
:-;;\,Ii(', .illdgmcllt must he pronounced: hut if tllc!" find him 
insalle he mu...;1 be committed to the Pro\'incial Lunatic Asylum 
until he becomes sane: and \yhcn noti('(' is !..!,·i,·ell of tllat' !;ll'f. 
;1:-; proyided hlTeill. Ill' must he brought he ion"' the Court fell' 

judgment: 

'2. That h(' has u'oud (,;llI~t' j () oire1' either ill arl'l':..:t or iud~!-
" 

lllt'nt or tC1l' a lW\V trial; in wIlich (,3~(' the Court may in its di:-:-
cretioll, order the judgment to he dl'!('rred and pr<J('e(~1 to dCl'id, 
upon the motion in arrest of judgment or for a new tri;d. 

DCLXY. If no sufficient cause he alleg(·d or ;1ppeaJ" to the 
Court \vhy judgment should not be pronounced, it mu~t there
upon he rendered. in his presence if for felony, hut if for misek, 
meanor his presence is not IH'cc:,,:-:ary. 

Hawk. P. C. b. 2, c. 48, 8. 17; 4 C. & P. ;j:)s; Com. Dig. 
Indictment N.; 1 Ch. C. L. Gfl;j ; 3 Burr. 17~-1. 

DCLXYl. After a plea or ycrdict of guilty in a case "'IH'I'(' :t 

di:--eretion i~ conferred upon the Court as to the extent of the 
punishment. the Court upon the suggestion of either party that 
there a.re circumstanc('s which may be properly taken into \'if'\V 

either in aggravation or mitigation of the punishment. may in ih 
discretion hear the same sUlllmarily at a specified time ;tIld upon 
~uch notice to the advljrse party as it Inay dired. 

4 C. &: P .. );:."i. 

I )(LXVII. The circulllstano's must be presented by affida\'ih 
taken out of Court hut :-iuh.iect to be rebutted by counter 
affida vits. 

:3 T. R. 4:.!s. 

DC I JA YIII. J~o affidavit or u'stimony or rf'pre~('ntati()1l of any 
kind. verbal or written, C~l J I be offered to or reeeiyed by the 
Court or a member thereof: in aggravation or mitigation of 
punishment, except as provided in the two last artic1c~. 

Provided that affida"it~ in aggra\·~·tti()n are not a.dmis~;iblp on 
a charge of ff'lony, although the indictment has been removed 
into the Court of Queen's Bench. 

9 D. & R. ] 74. 

DC LXIX. A violation of the last article is punishable as a 
misdemeanor on the part of the person offering or recei ving the 
affidavit or representation; and the person offering it Inay, in. 
addition, be punished by the Court for a contempt. 
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DCLXX. 'VII('I e a defendant is brought up for juugment aftel' 
~'f'l'did. tlw df'fi'mhnt's affidayit~ shall be re~d first. then.those of 
fhe pI'oseclition, ailer which the defendant s counsel IS Iward 
and tlwn the c()unspl tor the prosecution (2 T. R. 683: 7 Ad. & 
E. ;)!);~.) This rule is }'('yersed in each particular ,vhen the de~ 
tpndant is brought up without ,'('rdict. 

DCLXX J. The first rule appli('s wllere s('Yeral defendants are 
I, If! lug-ht up aftf'l' judgment hy default and others after verdict. 

:2 :\1. I;; R. 406 ; 7 Ad. & El. 582, 593. 

DCLXXII. If no ;diidavits are produced. the det('lldant'~, ('oun
-.,(~1 art' first he:wd and then th(~ ('o1ll1~el jar the prosecution. 

i T, lL jis:1 ; Corner's P. 15:3. 

DCLXXIII. \Vl1C'1H'H'r all\' offender shall hercoJter be con
\'~C'ipd betore [illY Court of C'riminal Judicature of any crime 101' 
which such ofr..;lder shall be liable to the punishment of death~ 
it shall and m[IY be lawful!()}' such Court to direct the proper 
officer. thenlwilig present in tilt' r,uurt, to require and ask, (where
upon such offielT shall reqain' and ask) whether :-:uch o1Jcnder 
llath or knowelll anything to say why .iud~·ment of death should 
not be rc('()nl('d ag';! inst such oilt·nder. and in ca:-;e such offender 
:..;hallnot allege' any mattpl' or thing sufficient in la,,' to arrest or 
},;i}' :--:uch ,imlgmel;t, 111(' Court shall and may and is hereby 
authorized to al):--:taill ii'om pronoullcing judgment of death upon 
~uch 01fender. and instead of prononncin~' :-;uch judgment to order 
th .. S;llllf' to be entered of n·(·ord. and thereupon such proper 
officer :1S afr)]"('said shall and ))lay awl is here],y autllOrized to 
enter juclg'llH'nt of df·,ttll on 1'('(,01'('1 lIgainst such"'ofrender in the 
usual and :tcell:--:tomed form. and in such amI tIlt' s::une manner 
a:-; is now u~pd. and a~ if judg:llwnt or death had actually been 
pronounced in open ('onrt against such offender by the Court. 

DCLXXJV. A record of t~\'cry such judgment so entered, as 
aforesaid, f:'hall han' the like effect to all intents and be followed 
by all the same consequences a:-; if SI.1('h judgment had actually 
heen pronounced in open Court. 

DCLXXY. \Vheneyer any offender shall hC'reafter be con
,'icted before allY Court of l~rim inal .T udica 1 ure, of any offence 
for \yhich such otic'ncler s11:111 be liable to and slla11 recei n=' sen
tl'llce of death it shall be lawful for 1 he said Court, and such 
Court is llcn·hy required to order and direct such execution to be 
done on such offender not sooner than three' months after such 
sentence l'('('orded and to order the d.ff'ndant to remain in close 
confinement unt il such sent('nce lw f'x(Tuted or the defendant be 
othen,'isp disposed of; and the s:lid Court shall imlnediately 
after such sentenC'f' order the proper officer to transmit forthwith 
to the Goyernor the' \\'hole record of the proceedings certified hy 
him lor the consideration of the Goyernor afon'said. 

Tl( 'Lxx,rI. The Governor may thereupon require the opin
ion of the Jud~es or the Superior Courts and of the Public Pro
~;('cutor. or of ~ll1y of them, upon the statement so furnished. 

DCLXXYII. Xo Judge, Court or officer, other than the Gov
ernor, can reprieve or sllspend the execution of a judgment of 
death, except the Sheriff, in the cases provided in the next eight 
articles. 

DCLXX\1II. No person so ll11prisoned shall be executed in 
pursuance of such sentence until a ,varrant shall be issued by 
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the Governor, under the Great ~eal of this Province, directed to 
the SherifI' of the district or county where the defendant i~ inl
prisoned, commanding the Sheriff to cau~.;e the sentence of death 
to he carried into exe-cution in his district or county, which war
rant the Sheriff shall obey as therein directed. 

DCLXXIX. En'!'Y person sentenced to death sll:Jll, aJtf'r .iudg
~ent, be confined in some safe placp \Yithin the prison. apart 
lrom all other prisoners, and shall be fed vvith hread and \\';11(')' 

only, and ,Ylth no other food or liquor, .'x(,f'pt in ease' or n'(~eiY
ing the :--;acrament, or in case of any sieklH'SS or \\'Olmd. in which 
case the surgeon of the prisun nla:- order otiler lH'(,f'SS~I('if's 10}w 

:Hlminiskred; and no person hut the gaoler and his Sf).J'ntllt s. and 
tlw chaplain and surgeon of tlw prison. shall ha,-.' ;I('e.'s~ to any 
-.:uch convict. without the pt'rnlission in \\Titing, or tlw COllrt or 
.Iudg:{-' hefore whom such convict shall han) been tried. or or tlw 
Sheriff or his Dpputy. 

DC LXXX. \Vhere [~n~- person sha 11 he' cOllyickd of:l ny ofrt'lwt' 
punishabh~ nnder this ..:\et. for which imprisonment lllay lit'. 
award.,(t it sha II he lawful for tlw Court to sentcnce the offen
der to Iw ilnprisolwd. or to be imprisoned and kept to hard lahor 
in the common goal. or hOll~(, of correction. and also to £1i ,'('1'/ 
that the offender ;o.:hall be kcpt in ~()lita ry confinement for any 
portion or portions of the term of such imprisonment or or such 
impri~onlllent ,yith hard labor. not exct'edill~ otlf' nl0nth at any 
one time. and not eXf'P.dillg three month~ in anyone year. as to 
the Court in il ~ discretion shall s('('m mef't; proyid('d that tlw. 
last article shall not apply to the punishment of imprisonment 
in the Penitentiary. 

DCLXXX l. In the ('a~(' of eycry felony. PH'ry principal in 
the second degree. and PH)rv accessory before thp fact. shall be 
punishable with death or oti1('1'\\'is('. in thc same manner as tliP 
principal in the first degree is by this Act punishable; and ('YC'ry 
acce:-;s(lr~- after the fact to any felony punishable under thi~ Act l 

(except only a receiver of stolen property,) shall on conviction 
be liable to he imprisoned for any term not exceeding t\yO years; 
and every person who shall aid, abet, counselor procure the 
cOlnmission of any lnisdemeanor punishable under this Ad, 
shall be liable to be indicted as a principal offender. 

UC LXXXII. The punishment of the pillory is abolished. 

DCLXXXIII. If the defendant ha\'e been convicted oj't.wo or 
more offences, before judgment on either, the judgment may be 
that the imprisonment npon anyone may commence at the 
expiration of the imprisonment upon any other of the offences. 

G. 4, c. 2.j, s. 10; 1 Leach. 536; J Ch. C. L. 7Is. 

DCLXXXI \'. A judgment that the defendant pay a fine. may 
also direct that he be imprisoned until the fine be satisfied. 
specifying the extent. of the imprisonment;. <:tnd when the offen
ders are jointly convICted the fine Inay be Jomt. 

1 Ch. C. L. 71~. 

DCLXXXV. Where two or more are indicted for an offences 
including a lesser one of the same degree, and one or mor~ are 
convicted of the greater and other~ of the lesser offence, Judg
ment may be severally giyen according to their different offences. 

1 Mood. :j:!(). 

169 V 
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DeLXXXVI. If a g"eneral verdict of felony he rendert'd on an 
indictment therefor. but the first. in the opinio1l of the Court, shpw 
a misdemeanour only. the judgment shall be for the latter. 

. 8tr. ll3S ; I R. & M. 397. 

DCLXXXYII. On special verdict the Court is strictly confined 
to the facts expressly found and cannot supply any want by ar .. 
gument or implication from ,,,hat is found. 

Hawk. P. C. b. 2, c. 47, :-;. 9. 

DCLXXXYlII. No person under sentence of death shall be 
brought up to I'f'cf'ive another :':f'ntence. 

R. & R. 268. 

DCLXXXIX. If the extent or amount of penalty is discretion
itrv with the Court. it shall not be excessive, (8 D. & R. 173; 5 
B:& C. 3n:-,), and the Court may vary that extent and .amount, at 
any time and from time to time during the term, aSSIzes or ses
sio'ns in which the judgment therefor shall have been pronounced. 

I Ch. C. L. p. 722; Hawk. P. C. b. 2, c· 48, s. 20. 

DCXC. If the amount of a fine has been miscalculated. the 
COllrt, on mot ion, may alter the rule for .iudgment and entry roll 
for so much (3 Smith. 366), hut not after the judgment has been 
formally recorded. 

I Ch. C. L. 72"2; Ch. Bunn. "Judgment." 

DCXCl. The time and place of execution of a felon are no 
part of the sentence. 

I Leach, 67; 3 Bro. P. C. 517. 

nCXCII. Upon conviction of a nuisance which is alleged to lw 
fl continuing nuisance. judglnent is to be given for its abatement. 

8 T. R. 142; 7 T. R. 467. 

DCXCIII. The judgment may be suspended if the Court be 
;;.;atisfied that the nuisance is abated (13 East. 164) or money 
g'iven for its abatement. (Corner'~ P. 144.) 

DCXCIV. When judgment upon a conviction is rendered, the 
Clerk must enter the same upon the minutes, stating briefly the 
offence for which the conviction has been had, and must unme
diately annex together and file the following papers, which con
stitute the judgment roll : 

1. A copy of the minutes of a challenge interposed by the de
fendant to the panel of the Grand Jury or to an individual Grand 
Juror and the proceedings and decision thereon : 

2. The indictment and a copy of the minutes of the plea 01' 
demurrer: 

3. A copy of the minutes of a challenge which rna V have been 
interposed to the panel of the trial Jury or to an individual Juror 
!tnd the proceedings and decision thereon, 

4. A copy of the minutes of the trial: 

5. A copy of the minutes of the judgment: 

tie The bill of exceptions if there be one. 
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ellA PTER II. 

THE EXEC I TTION. 

1395. Authority for the execution of a judgment, except death_ 
696. Commitment of the defendant. 

697. Judgment of imprisonment, by whom and how executeu. 

698. Power of Sheriff to require assistance. Refusal to assist, how 
punished. 

699. Warrant of execution l1pon judgment of death. Time of exeeno&> 
tion. 

700. Presiding Judge to transmit warrant to Sheriff. 
701. If good reason to suppose deti:ndant ill.;ane, Jury to inquifl' into 

it, how and by whom ordered. 

702. Duty of public prosecutor upon the inquisitioll. 
703. Inquisition, how certified :md filed. 

70-1, iOD. Proceedings upon the finding of the jury. 

706. If good reason to suppose female defendant pregnant, jury to 

inquire into it, how and by whom ordered. Proceedings IIpO~ 
the inquisition. 

707. Proceedings upon thp finding of the jury. 

708. Proceedings when judgment of death, remaining ill forct', has not 

been execukd. 

i09. Punishmellt of death, how inflicted. 
7] O. Execution, where to take place. 
711. 'Who to be present at the execution. 
'i 12. Certificate of the execution. 

713. Certificate, how filed aud publi&hed. 

i 14· Commencement of imprisonment in Penitentiary. 

715. No execution is lawful which varies from the judgment, 
716. Execution to be done as required by the warrant. 
717. If not dead after cut down, to be hung again. 
71 R. Fines and penalties, how levied by Sheriff. 
719. Writ of execution. 

DCXCV. When a judgment except of death has been pro
nounced, a certified copy of the entry thereof upon the minutes 
lllu~t be forthwith furnished to the officer whose duty it is to ('X~
cute the judgment, and no other \van'ant or authorit j: is lwcessary 
to justify or require its ('xpcution. 

4 BI. C. -103; 2 Hale, P. C. 410; I ('h. C. L. 7HO et selr 

DcxeVI. If the judgment be imprisonment, or a fine and im
prisOlunent until it be paid, the defendant lllust forth with be 
committed to the custody of the propel' officer and by him dp
tained until the judgment be complied \vith, and the period of 
such imprisonment shall be held to commencp from the period of 
the passing of such sentence. 

DCXCVII. When thejudgment is imprisonment in a district 
or county jail, or a fine and that the defendant be imprisoned 
until it be paid, the judgment must be executed by the Sheriff of 
the district or county. In all other cases when the sentence is 
imprisonment, the said ~heriff must deliver the defp.ndant to tile 
proper officer in execution of the judgment. 

DCXCVIIL If the judgment be imprisonment except in a dis
trict or county jail, the Sheriff must deliver a copy of the entry 
of the judgment upon the minutes of the Court togethf'r with the 
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hody of the defendant. to the keeper of the prison in which the 
rlef~ndant i:-; to be imprisoned. 

nCXCIX. Til{' ~h(,l'jtf or hi~ deputy while conH1ying the de
fendant to the propl'!' prison, in (:x('C'ution o~ a judgm~nt of im-, 
prisonment, has the :-;amc, auth?nly to. l'f'qmre the a!":-;n~tance ?f 
any 1)(,I'~Oll in the Provlllce m secuI'm?, tIle d~fen(~ant and.m 
retaking: him if lw '''scape, as if the Sheriff were In lllS o\yn dIS
trict or county; :md e\"ery person "Tho refuses or neglects to assist 
tIll"' Sheriff w'llen so required. is puni~hable as if th(' ~hcriffwere 
in his own district or county. 

Dec. \Yhen jWJg'IIll'lIt of (It-:lth is rendert:'d the Jwesiding 
Judgt:' mu:-:t sigl\ and deliver to the Sheriff' o1'thc county a ,var
rant, statilU,,~' tilt' conviction and judgment, and appointill~" a day 
on which tlw judo-ment is to he C'xf'C'uted, whi('h must not be les~: 

'. ~ " 

than three months from the time of tht' judgment. 

Decr. lt~ art,,!, jud~lllent of death, t~ere tH' good reason to 
,uppose that tJw defendant lIas become insalw, the ~1H'}'i1r of the 
Nllmty, with the C'01H'Urrence of a Judge of tllP Court hy ,,·hich 
thp jud.!!mpnt \\'(1:-: n'Jl{)f'red, ll1;1y :-;ummon fi'om the list. of Grand 
.Iuror:-:, a Jury of hn')Yf' per;;.;ons to inquire into the supposed 
insani1\, and mu:-:1 !!in~ immpdiat.e notirf:' thereof to the Prose
ruting 'Attorney or'th(, di:4rict or count:". 

DCCIl. Thc Prosecuting i\ttorney must attend the inquisition. 
and may produce witne~~f':-: befo/'(' the .iury; lor ,,"hich purpose 
he may issue process in the :-:ame manner as f'Or witnesses to 
attend heforc a Grand J ury ~ and disobedience thereto may be 
punished at the next Criminal Court in the district or county, in 
tht:' same manner as di:-;obedience to process issued by that Court. 

j )CCIII. A certificate of t lw inquisition must. he signed by tlw 
jurors and the SllPriff, and filed with the Clerk of tIlP Court in 
which the conviction was had. 

DCCTV. lf it he found by the inqUl~atlOn that the defendani. 
IS sane, the ~1H'rifr may execute the judgment; but if it he found 
1 hat he is insane, the Sheriff must suspend 1 he execution of the 
.judgment until he rr'cein:' a '\Tarrant from the said Judge who 
:-.11al1 have tried the question of insanity. directing the execution 
of the .iudgment. 

Dec\'. If the inquisition find that tlw def(mdant is insane. the 
~he!'ifr must immedialdy transmit it to the Governor. who may, 
when the defendant hr'comes sane. is:-;w' a warrant appointing a 
day for the C'XC'CutiOll of the judgmf:'nt. 

nee \' I. \Yltcn thel'l' is good reason to suppose that a female, 
against whom .iudgment of death is rendered, is pregnant. the 
Sheriff or tlH' county, with the concurrence of a Judge of the 
C?Ul~t by wh,ic"h the j~dgment was rendered, may summon a Jury 
ot SIX physJcmns of the county to inquire into the supposed 
pregnancy. Immediate notice thereof must be £?,'in>n to the 
Attorney of the section of the Provincl'. The provisions of arti-
cle:-; and , apply to the proceedillgs upon the inquisition. 

DCCYIl. If it he found by the inqui~ition that the female is 
not pregnant the Sheriff must execute the judgment. lf~ ho,vever 
i~l th: case of a female~ it be found that she is pregnant, th~ 
SherIff must :-:u~pend the execution of the judo-ment and tram.'-
mit the inqui:-:ition to the GoveMlOr. 0 
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DCCVIlI. When the Governor is satisfied that the femali> I~ 
no longer pregnant. he may i~sue his warrant appointing a day 
for the execution of the judgment. 

DCCIX. If, for any reason, a judgment of death han' not 
been executed, and it remains in force. any ~upel'i()r Court, on 
the application of the prosecutin;..!; Attorney of the distriet 01' 

county 'where the conviction was had. must ordC' I' the defendant to 
be brought before it; or if he be at larg:e, a "';IIT<tnt fc)r his 
apprehension Inay be i~SUf·d by that Court, or hy a Judge thereof. 

DCCX. Upon the deli'ndant being broug'ht IwltH'" the Court it 
must inquire into the l:tch, and if 110 It-gal reason exist ag~l ins1. 
the execution of tht' judgment, must make an order that tIlt' 
~herifr of the proper distriet or connty ('xl'cntf' tl1(" judgment at 
a specified tinle. The ~hcriif must eXI'cutn the ,iudgmeltt 
accordingly. 

Dl'CXI. The pnnisllment or death must. be inilicfI'd by hang
ing the defendant by the neck until he be dead. 

DCCXII. :\ judg-ment of deat h mu~t bc expcuteu \\'itllin tilt' 
walls of the ja il of the distrid or cOUlll~' in which tIll' eon \'ic
tion was had, OJ.' \\'ithin a yard or enclosure adjoinillg 1.111' .iail. 

DCCXIII. The Slwriff or his Deputy of the county must be 
present at the execution. and mu~t require the pl'es('nC'(' of t \vo 
physicialls and iour reputable citizpns. to he selectpd by him.
He lTIust abo. at the request of the dl't(:>ndant, permit allY minis
ter of the gospd whom tll\' defendant may name, and any of his 
relati\'e~. to attend the pxeeution : and also sueh peacE' otncers as 
the ~heriff or under-sherifr may deem proper. But no other 
persons than those lnentioned in this section, can be present at 
the execution; nor can an~' perSOll under ~t .!:!:{' be allowed to "'it· 
ne~s the ~anw. 

DCCXIY. The Sheriff or hi~ Deputy attending the execu
tion n lUst prepare and ~i.~n \vith his name of office a ('prtificatE 
setting forth the time and place of the execution, and that the 
judgment \vas executed upon the defendant, according to the 
prm-isions hereinbefore contained: and must cau~p the cf'rtiJicate 
to be signed by the public officers, and by at least three lwrson~ 
not relatives of the defendant, \vho witness;:-d the execution. 

DCCXY. The Sheriff or his Deputy must cause the certiH
cate to 1)(' filed in the office of the Clerk of t he Peace l()r the 
district or county \vhere the {'xI'cution ,vas had. and a copy 
thereof to b(' publishf'd in the Gazette of Canada, and in one 
newspaper if any printpd in the district or county. 

DCCXVI. The period of imprisonment in the Provincial 
Penitentiary, in pursuance of any sentence passed under this 
Act or under any other Act relating to the punishment of offences 
by confinement and imprisonment in the Provincial Penitentiary, 
shall be held to commence from the period of passing such sen
tence \vhether the convict upon whom such sentence shall be 
passed, shall be removed to the said Provincial Penitentiary forth
,vith, or be detained in custody in any other prison or place of 
confinement previously to such removal. 
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DCCXVII. No execution is lawful which varies frOln the 
judgment, unless such variation be warranted by SOlne express 
and lawful authority. 

Hawk. P. C. h. 2, c. :)1, s. 5; Fost. 269,270. 

DCCXVIII. In capital cases execution is to be done upon the 
offender at the time and place specified in the warrant. 

DCCXIX. If the offender after hanging be cut or taken down 
before he is actually dead, he shall be again hanged until he be 
dead. 

2 Hale, P. C. 412; 4 Bl. Com. 405. 

DCCXX. After judgment a warrant Jnay issue to bring in the 
party convicted ifhe is not in custody. 

DCCXXl. Fines and penalties shall be levied by the Sheriff 
by \varrants of distress or execution as in ci viI cases. 

DCCXXlI. A writ of restitution when allowed to a party shall 
be granted by the Court and executed by the Sheriff as other 
'writs, but the granting of such writ is discretionary with the 
Court. 

;j Ad. & Ell. ~26; 3 :\1. & R. 826. 

---_.' .--
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TITLE X. 

OF APPEALS AND REMOVALS. 

1. Appeals, when allo\ved, and how taken . 

• ~. Dismissing an appeal for il'l'f·g;ularity. 

3. Argument of th(' appeal. 

4. Judgment upon appeal. 

G. Removn.l of Indictment. 

CHAPTER l. 

;\PPEALS, WHEN ALLOWED, A.ND HOW TAKEN 

723. "\Yrits of error and of certiorari, abolished. 
72-1. Appeal substituted, as provided in this chapter. 

725-730. Proceedings in appeal. 
731. Partie~. how designated in appeal. 
732. In what cases appeal may be taken by defendant. 
733. In what cases by the Queen. 

734, 735. In what cases by either party. 
736. Must be taken within one year after judgment· 

737, 738. Appeal, how taken. ,. 
739. Appeal by the Queen, not to stay or affect th~ judgment until 

reversed. 
740. Stay of proceedings on appeal from judgment 01 conviction. 
7 -11. Stay, upon appeal to Superior Court from judgment of lower 

Court affirming judgment of conviction. 
742. Certificate of stay not to be granted but on notic{' to prosecutor 

or his Attomey. 
743, 7-1-1. Effect of the stay. 

745. Transmittins the papers to the appellate Court. 

DCCXXlU. Writs of error and of certiorari in criminal ac
tions as they have heretofore existed, are abolished; and hereaf
ter the only mode of falsi (ying or reviewing a judgment or order 
in a criminal action, is that prescribed by this chapter. 

DCCXXIV. The party aggrien'd \vhether the Queen or the 
defendant, may appeal from such a judgment or order in the 
cases prescribed in this chapter. 

I East. 303; 49 R. 161 ; :2 T. R. 89; 4 Burr 2456; .,l M. &. S. 74~. 

DCCXXV. The appeal may be taken for matter not apparent 
upon the face of the record, and for matter ::l pparent upon the 
face thereof. 

DCCXXVI. Matter not apparent is the want of authority in 
the Court, person or persons by whom the judgment or order 
was pronounced. 

1 Hale, P. C. 661 ; 4 Bl. C. 391; 1 Ch. C. L. 6·14, G, 7 
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I )('CXX VII. lVla 1 tel' apparent is all such as is sufficient to ~re 
t'e~t or hal' a judgment (1 Ch. C. L. /52), and also any materIal 
def(~ct in thE' judgllH'nt it~df (1 Ld. Kenyon, L18, :21)7; 1 eh. C. 
L. 752), a;-; :-i~;lt1'/lI~e to puni~lllnent not warrantf'd by law (R. &, 

I") .) - .. ) \. -;).,. 

DCCXXVIII. An appeal upon a judgment in fact can be as
: ... igned for E'ITo.r whidl contradicts tlw record. 

2 B. ~.[ Ad. ;11)'2; 4 C. & P. 415. 

nCCXXIX. On an appeal, the indictment and other proceedd 

trl~-; thercon must b~ remon'd into the Court of Appeal. 
I eh. C. L. 749. 

DCCXXX. A jud~'m{'nt of an interior Cou!"i can only be 
ren:r:-;ct! in app('al. 

DCCXXXl. The party appc;tiing is known as thc-. appe!lant 
and the ad\'er~t' party as the respondent. But tl1(' tl11e of the 
<te1ion i:-; not changed in conseqllence of the appt'al. 

VCCXXXIJ. An appeal to the Court of Appeal may he taken 
by the defendant irom a judgment on a conviction; and upon the 
appeal (lny actual decision of thc Court.or j?-dgl~t'nt arpe~led 
from in an intermediate order or proceedmg 10rmll1~ part ot the 
i lHh!"ment roll, rna v he rcviewed. 

nCCXXXlll. An appeal to the sajd Court of Appeal may be 
taken by the Sovereign in the iollo\ying ca:-ic:-:, and no other: 

1. IT pon a judgment for the defendant, on a demurrer to the 
i nel ictlJl ent : 

'2. (Tpon an order of the Court, arresting the judgment. 

DCCXXXIY. Thc defendant or hi~ heir, t'xecutor or admin
i:-;trator only can sUP out an appeal. 

Hawk. P. C. b. 2, C. 50, s. II ; -1 Bl. Com. ;3~1'2; 1 Ch. C. L. i47. 

DCCXXXY. Unless some real error be a:-:signed, errOl' in law 
:-;hall not be admitted, though error in fact may be admitted. 

-l Burr. 2551. 

DCCXXXYI. An appeal must be taken within one month 
:lfl('r the judgment was rendered. 

DCCXXXYII. An appcal must be taken by the scn'ice of :t 
notice in writing". on the Clerk with ,,·hom the judgment roll i~' 
filed, stating tlmt the appellant appeals from the judgnlent. 

DCCXXXVIII. It' the appe(ll be taken by the defendant~ a 
~imjl(\r notice must 1)(' ~eryed on the prosecuting attorney of tiw 
rounty or district in \yhich the original judgment was rendered. 

DCCXXXIX. If it be taken by the Sovereign a similar notice 
must be :-:('n'ed on the defendant if he he a resident of or impri
soned in tl1(' city or connty or district: or if not, on the counsel 
if any. who appeared for bim on the trial, if he re:-;ide or transact 
his business in the count y or district. If the service cannot after 
due diligence be made, 'the Appellate Court upon proof thereof 
may make an order for the puhlieation of the notice, in such 
ne\ysIKtper and for :-:uch time as it deems proper. 
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. D~CXL. At the expiration of the time appointed for tht' pul) 
hcatlOn, on filing an atfida vit of the public at ion, the appeal 1 w· 
comes perfected. 

DCCXLI. An rtppeal taken by the f.;O\-erf'ign in no case star~ 
or affects the operation of a judgnF'nt in frn-or of tIte dcfendailt 
until the judgment is reversE-d. 

DCCXLII. An appeal to the ~aid Court of l\ppeal from a 
judgment of conyiction, stays the execution of t hI' judgment upon 
fyling- with the notice of appeal a certiticat(· of' tIll' J)l'f':~idin~ 
Judge of the Court in which the conviction WtlS had, 01" of a Judg',· 
of one of the Superior Courts that in his opinion therf' IS a pro
bable cause for the appeal. hut not otherwise. 

DCCXLIlI. .l\n appeal to the Court of Appeal from a judg
ment of any Court of Criminal Jurisdiction or any Judge thl')'('(I!' 
affirming a judgment of conviction, sta.ys the t'Xt'cutioll of tllf' 
judgment appealed from upon filing, \Vith til(' noticE' of appeal. 
a certificate of a Judge of the Court ofAppf'al or of the :--;uperiol' 
Court, that in his opinion tl 11'1'1 > is probnbll' callS«> for the app('al~ 
but not otherwisl'. 

DCCXLIY. The certificate mentioned in the last two articles 
('~umot, however, be granted upon an appeal on a conviction of 
felony until such notice as the Judge may prescribe lIas been 
gin'n to the prosecutin!2: attorney of the section where the con
viction \Vas had, of the application for the certificate. But the 
Judge may stay the execution of the judgment in the meantime. 

DCCXL \c. If t hf~ certificate provided in articles 743 and 744 
be giypn, the Sheriff must, if the (lefendant be in his custody, 
upon being :"C'rved with a copy of the order, keep the defendant 
in his custody \vithout executing the judgment, and detain him 
to abide the judgment upon the appeal. 

DCCXLYI. If before the granting ofdil:' certificate the eXf~Cl1-
tion of the judgment ha ye commenced, the further exccutiOll 
thereof is sllspended, and the defendant must he re:-;tored hy tIw 
officer in whose custody he is, to his orkinal cllstod.\'. 

DCCXLYII. Upon the appeal being taken, the Clerk ,,-ith 
'whom the notice of appeal is filed, must, within ten days there
after, \vithout charge, transmit a copy of the notice of apppal 
etnd of the judgment roll to the Clerk of the Coart of Appeal. 

CHAPTER II. 

DISMISSING AN APPEAL FOR IRREGULARITY 

74t;, For what irregularity, and how, dismissd. 
749. Dismissal for want of return. 

DCCXL VIII. If the appeal be irregular in a substantial par
ticular, but not otherwise, the Court may, on any day j 11 terlIJ, 
on motion of the respondent j upon five days notice. with copies 
of the papers on which the motion is founded, ordr'l' it to llf: 

dismissed. 
16~ X. 
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f )CGXLIX. The Court may a 1:0;0 upon like f!10tion, dismis~ tht 
;1 [ll'~'a I, if t lw ret nrn Iw ~10t l!lade as ~ere.ll1before p!ovlded, 
1lIllc:;:s ji:1' g't)od CilU";(' the tlmf' for tInt pm pose be enlar ~cd. 

(,HAPTElt III. 

.\tl< ; I T ~\lEXT uF THE .:\ PPEAL. 

7;j(l. Appeal t<l Supreme Court, how anu where brought t() ar~um(>nt. 

7.')1. Appeal to Court of Appeal, how brought to argument. 
7.j'2. Notice of argument to counsel for defendant. 
j.i;;. Papers, by whom furnished, and effect of omission. 
i.')4. Judgment of affirmance may be without argument if appellant fail 

to appear. Reversal only upon argument, though rcsjlondent fail 
to appear. 

i5:j. Number of counsel to be beard. Defendant's counsel to dose the 

argument. 
i.jt). Defendant need not be present. 

J )('eL. An appeal to the said Court of Appe:d luay be 
hrotl::?:ht to argun1Cnt hy either party on four day~ notice. on any 
da y i-n tf'Tm held 1)]" the said Court. . . 

DCCLI. If a counsel within four days after the appeal han' 
~'iyen notice to t Itt' l'l'o:--ecuting Attorney that he appf':1l'S for the 
dpfendant, notice of argument must be :-:ern>d on hinl instead of 
the defendant, othcrwi:-;(~ notic(' must be served a:-; the Court may 
direct. 

DCCLII. \Vhen the appeal is called for argument, the appel
ant must furnish the Court with copies of the noticE' of appeal 
and judgment 1'011. Jf he fail to do so the appeal l11USt be dis
mj:-;scd. unle:-;:-; the Court othenvise direct. 

DCCLIII. Judgment of affirmance may be given without 
argument if the appelbnt fail to appear. But judgment of 
rcYel'sal can only be giyen upon argument though the re:-;pon
dent fail to appear. 

DCCLIV. Upon the argmnent of appeal, if the offence be pun
ishable with death, t\\"o counsel on each side must be heard. if 
they require it, except in reply, 'when only one shall be heard.-· 
In any other case the Court may in its discretion, restrict the 
argument to one counsel on each side. The counsel for the 
defendant is entitled to the closing argument. 

DCCL \r. The defendant need not personally appear, III the 
appellatc Conrt. 
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(,HAPTER IV. 

JUDG:'IENT UPOX APPEAL. 

1,')1-;, Court to give judgment, without regard to teehlJical f'rrors, defects 
or exception:", not affecting substantial right,;;. 

I,) I· :\lay revet S(', affirm or modify the judgment, and order a lll'\\' trial· 
7,j~. New trial, where to be had, 

75~. Defendant to be discharged on reversal of jUdgment agaiust hifll~ 
\\' here new trial is lIot ordered. 

7130. Judgment to he executed on affirmance against the defendant. 
761. Judgment of appellate Court, how entered and remitted. 
76:!. Papers returned not to be remitted. 
1113. Jurisdiction of Appellate Court ceases after judglllcnt remitted. 

'763-a. Effect d revcrsal. 
b. Defendant upon ren:r:"al to re-enter Oil lands granted. 
/'. Rc\'crsal from technical erwr~ no relicf to defendant. 

d. Reversal of judgment ~gainst principal, relicves an·cs,-or:,. 

nCCLYI. After heal·in:.!,' the appeal the Court mu~t giye ,judg
Plt'nt. without ret(anl to /f'chnical errors 01' dpti'ds, or to excep' 
tions \\'hil'h do not alll'ct.1he suhstantial rigLts of the' l'~'l'ti('~. 

DCCLYII. The Appel I:l iT Court may rp\·pr~f', ;tfTirm, or llloditv 
the judgment appealed irom, and rna)', if necessary or prope~, 
order a new trial. . 

DCCLYIII. When a ne\v trial is ordered, it may be directed to 
he had, in the Court of such District or County h; ying criminal 
jurisdiction therein. 

DCLIX. If a judgment aga in~t tlw Defendant be r('ycr~erl 
\\'ithout orderin~: a Hew trial, the Appellaf(' Court must direct, ii' 
he be in cu:o;tody, that he be discharged therefrom, or if he he 
admitted to baiL that his hail he exonerated, or if money he de
posited instead of hail, that it he refunded to the defendant. 

DCCLX. On a judgment of affirmance against the defendant, 
I he original judgment 111ust be carried into execution, as the Ap
pellate Court may direct. 

DCCLXI. ,\Vhen the judgment of the Appellate Court is given. 
it lTIUst be entered in the judgment book, and a certified copy of 
the entry forthwith remitted to the clerk with whom the original 
judgment is fyled, or if another trial he ordered in another dis
trict or county, to the clerk of that district or county, unless the 
judgment he rendered in the absence of the (tch'en'e party. in 
\vhich ca~'e', the Court may direct it to be retained, not e'xceeding 
tell days. 

DCCLXII. The papers returned to the Appellate Court, must 
there remain of record, and are llut to be remitted to the Court. 
belo'w. 

DCCLXIII. j\fter the certificate of the judgment ]t:,~ been 
remitted. the Appellate Court has no further jurisdictio~l of the 
a.ppeal, or of the proceedings thereon; and all orders whICh may 
be necessary to carry the judgment into effect, must be made by 
the Court to which the certificate is remitted. . 
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DCCLXlII-u. The effect of a reversal of a cOllviction shaH 
f(>nder such judgment and all former proceedings null and void, 
and the defendant if living, and if dead his heir or personal 
representative respectively, shall be restored to all things \vhich 
such defendant may have lost hy such judgment and proceedings~ 
and shall stand in every respect as if he had never been charged 
v.rith the offence in respect of which such judgment was rendered: 
hut if the execution only be erroneou:-:, that only shall be reversed. 

Hawk. P. C. b. 2, c. 50, s. 19; 4 Bl. Com. 393; 1 Ch. C;. L. 756. 

h. If the defendant had any lanos at the time of his attainder, 
ano the same haxe been granted away by the Crown, he may 
re-enter upon 1hern in the same manner as if he had been dis
seized. 

lb. 

(', Provideo that if the re\'ersal be by reason of some technical 
error in the judgment or subsequent procf'SS, the defendant shall 
be liable to a new trial for the offence in respect of "'hich the 
judgment is n',·el'~ed. 

lb. 

d. By the I'e\'ersal of the judgment against the prinoipal, that 
~gainst the accessory before the fact indicted, together with the 
principal for any offence, becomes ipso (acto null and void, and 
all the like consequences follow as regards the accessory as fol
low in the case of the principal. 

1 !toll. Abr. 777; Hawk. ib. s. 4; Ch. C. L. 75t, 



CHAPTER V. 

l1El'.IOY~\L OF I:\DICT~IE'\T. 

I' tj:~-(I. \Vho en titled to order of relllovai. 

b. Statuteiol taking away certiorari, bind all parties. 
c. To grant ~uch order, difficulties mU5t be pointetl ()IIt. 

tl. If f.:1ir trial be doubted, &c. removal to Superiur CourL 
t'. Relllol'al may be before or after indictment. 
f \Yhen defendant 1110,), remove indictment. 

g. Not after acquittal, thollgh surreptitiously ohta;lwd. 
h. ProcericlIl/o, when awarded. 

I. For what C'a:lsc removal aftrr judgment. 
j. The effect of the order of removal. 

h, l. Receipt of order, st:!:; of proceedings. 
III. Recognizance required for removal. 

n. Oruer granted on application of one of se\'eral. 
0, ?\fo remo~al for indictment for disorderly hou".es, 
p. Depositions not removable. 

lJ. ~\'\'l'ral concurring in application. 
r. If order be unduly obtained. 
s. 'Yhen habeas curpus may issul' 
t. When application to be made. 
u. h:o'ue of writ not of course. 
1'. Service how made. 

w. Reasonable time tor :"ec\'icl'. 
:r. Contents of return. 

y,::. \Yhat ,~uffiC'ient return. 

'1a. Facts in return to be taken as true. 
bb. lleturn may be confessed and avoided. 
ce. Return amendable. 
dd. How Counsel to OL' heard. 
ee. Remanding of defendant. 

ff. Irregular arrest will not discharge if good ground exist. 
gg. Commitment for contempt in execution. 
hh. 'Yhen no warrant of commitmC'nt, bail to be taken. 
ii. Rulc~ applicable to bail generally, to apply in this case. 

DCCLXIIl-fl. All parties aggrieved are entitled to an order 
Df relno\'al, unless othf'l'wise herein proyided, on application 
shewing :-.:pecial cau:-.:f', either for the prosecution or tlw defenep. 

A:" to t]l/' prosecutor, 
I East. :W;~: I T. R. ifil; ~ T. R. ~~I; 4 R1In. 245f); 

Hawk. P. ('. h. 2, c. 27, s. '27. 

1\ s to :l df'fenda nt, 
4 M. &, S. 74 .. l-, 

h. ~tatutf'~ which tRke away the Writ or Certiorari or order 
of removal shall be deenwd to bind all parties, prosecutor and 
defendant. ,vhether such party be the Cr(HVll or an individual. 
unless the ('(Intrary intention appear. 

J.i East. :141 ; ~ Ad. &, El. I ~I.~; Corners, P. 51. 

c. To induce the Court to g-rant such order on the ground that 
legal difficulties are likely to occur, they must be pointed out. 

5 Dowl. P. C. 41.5 ; ~ Ad. & El. 539; 8 DowI. P. C. 1;3~. 

d. Circumstances which render it probable that the defendant 
will not han! a fair and impartial trial in the Court below. or 

y169 
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that ~p('Cific leg;~tl ditli(:ultif'~ .:lTt' like~:\-. 10 arise upon the t~ial, 01' 

tha1 que . ...;l iUIl:-: of tilet \yill al'l:-:(~ requlrInq; pr?of by the e.nde~ce 
ot' ;wicntitic pt'rso,,:-,~ are pl'Opl'r to he :-'ubnutted to the ~uperlOr 
COllrt on appliention for the \rrit. . 

1 'Yo II. ~ II. 3.); :; r\d. & El. ;~:.!!l; 8 Dow!. P. C. 128; 
-1 Jur. 413, 656. ::!~12; :.! II. & "'. :W:}; 1 Ch. 175, n.; 3 
D. & R. JOI ; 1 \r. II. & II. :J,) ; ! Dowl. P. C. 607. 

". The t'I'mocil illlo the Superior Cnurt JJl:1Y be ordered a:-, 
well beieH'(' :1" ant')' indictmellt i(JUlld. 

40 G. ;) ; 1 (;. 4, c. 4, s. 4; Corner,;, P .. j:.? 

/ Tbe pl"()~,{:eLLl or m:Ty /"('1110\'(' an ,illdi('tm~nt .:U ?,ny time be
['Ol'I' trial (~2 Dowl. P. C. ;)'2!1), hut ;Iit('r eonnetlOll 11 ;-;lmll not be 
I"f'llll)\'t'd, L:xcept i()l' ~pecial call"f~ ('2 Str. 17227 : ,i T. n. 11;) : 1;'; 
E;:~;t, 411:'! Burr. 71!1.) 

:.:. Alit'!' H('quitt:t! on an indictment in the lo\n"l' Court, though 
tlw H'rdie1. has bt't'll snrreptiti()Il;.;ly ohtained by a yiolation of 
thp pr:,ctiec oftllf' Court, no order ~h:tll be allo\\'C'd {()t. the pur-
1)01:-;\' of ~dtillg :I sidt' the verdict and grantim.!; a Ill'\\' trial. 

1 Dowl. P. C, ;jiH; Cornel';, p. ,j;~. 

h. If the inc1if'tllwllt be remoyccl after conyiC'tioll, in order to 
IItO\-" in alTl':-:t of,illdgment, tIlt:' Cour1 :-:hall award a jll'()(,(,(f,'Jlr/1i 

\yi: llollt lwaring the o/)jl'dions. 
~; T. R. 1-1.'). 

i. f\() rl't'ord shall be removed. after ju<l~'!:Jl1ent except in order 
t.() ('arry t11l' j~ldg1Jlt'nt into (~xt'eution (7 T. n. :;if) : ] Bal'. &Cr. 
14'2 ~ Curnel's, P. ;);;), and except as to defendants who of right 
"ita 11 haye such 01'<1('1'. Pro\'idcd that allY Court on the applica
tioll of' the pubJie prosecutor, may a1ter :-:cntencf' of death ('n
krf'd and recorded at the A:-::-:izr-;.;. order the removal into tllC ~u
peri or Court of the Judgnwnt Roll. and also ordcr that tlH' 
dpfendant so cOllyi<:ll'd be l)fought up (-! i\d. ~\.: Ell. '2Ijl;') 

j. The ctfect ot' (11(' order i" to relnOye all the proceedings in 
tlw Court }H'lo\V up 1 () the time of rf'ceiving tIll' order (1 East. 
'2~1~ ; lla\\-k, P. C. I). '2, c. "27. s. 73), e\'l'n though the indictment 
has hCf'n di:-:C()111 inued in the Court belo\v (ib. s. 74); but to be 
{'ffectual the order must be deliyered before the time tor its return 
h:ls expired (Hawk. P. C. b .. !, c, '!7, ;.;. 3!)). 

k. On l'eceiyil1!.!: Ilw order all proceedings, "'hether completed~ 
commenced or cuntinuing shall be absolutely stayed, althou~h 
t 11f' order m~ly hay .. hf'PIl awarded again~t the law. 

Camp,l::W. 

I. An ordpr or l'<'l1loval haying beenlodg{'d ill the Court \\"lll'rt. 
the indictment \\"::t~ ie-mild, be it)\"(, trial, :.111 [ornlf'J' pro('t'''llillg-~ in 
t.hat Court. arc SUpf'l"~:('d,'d, and the proct'eding"" must hegin anew 
in the ('ourt to which the remoyal is ordered. 

Corners, P. l::!i· 

m. ~o order for l'emoyal ;.;hall in any ca~·f' be gTanted unless 
the party :tpplyin;:!" therefor, the Public 'Prosecutor'--excepted, pre
\"iously enter into reco,!.!'nizance with sureties to the amount of 
£'20 t.o appear at the return of the order and proceed thereon to 
final judgment in the Court into ·which the indictment shall be 
removed. 

II. The order Inay be :!.!.T:tnted on the application of one of 
~en~ral defendant:-: (Corners, P. :33: 4 Ad. & Ell. rd3) and shall 
:lyall to all (Corner:.:, P. 54.) 
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G. :\ () :-:11(' h order :-:11<1 II 1)1' allowed for illdictment:" ItJUnd rer 
\ . d' J I h lrieepmg l:-:orcicr y ouscs. 

p. Depo:-.:itions taken before it nmgistrat(' fOl' (Ill offence shall 
not be removed ii"mll an inferior Court wlwn tlll' reeogl1lzam'l':' 
haH' been di:-:eharged in that Court. 

rj. "~~lE're ;o;en'l'al defi'ndanh ('Ollell!" in tllf' apl.li('ation j'or ;tIl 

order of 1'emo\'111, p(wh l1lust t'llh'l' into a ~''''par;tlf' 1'I'('fI~:uizallr(' 

r. If an (wder is unduly a1tained, or it b:l,'; i:-::-:IWd ilk:.:-:dh or 
iT?pro\·id~nt.l.\", or tll('. clc1cil(hnt has IH'~lec1<'d to pCI'll ll'l i 1 tit(' '(':111-
ciltlOn:-.: ot 111:-: recog-111Z:tllCI" or tlt~lt bad or in:-:~lfIi('il'llt :';ttl'ctics 
iI'l H' been put. in, or t 11:1t t I If' l'f' ('0:;':: n iza nCT It,,:-: 1 H'( 'n und I it \ 
entered into, or iiI!' 01 her :-:llclI .lUst canse. the SUlll'rior (~ourt or :, 
Jud;.::e thl'J'('of in ytll':ltion will, at dis(Tdion, :1\\':\l'd :111 order of 
!lruct'd"Ilr/o or !'I'qnire the deli'nd:tIlt to put in bett('r h:lil, or ep:;t:..;l, 
the allowance awl retnl'll of the order. 

('nnl('I"~, P. ,j,,,. 

s. The \\Tit of halil'l{s ('(UPIIS \) l:t~r iS~lle ill krill Ill' in \":)(';1-

rion in tilt, malllH'l' and utl(kr the proYisillns (or tilt' Ln\":-: a, 1hp, 
same art' in t()r,_") in ('ither ~~f'dio;: or the ProyilH'(', alld under 
such ruk~. order and praclicl; thf'l'ef()l' a'i ;1l'P reco~-Ilized in e;tt'h 
such ~c('t ion. . 

f. The npplication f<)l" ~I writ of haberl," ('()I'J1I1S, \,-hether made 
to the Court in term or to a Judge in Yacation, must he upon affi· 
da ,it ~hewill~o sufficient ;,:!Tlltll1d for tlw interference of :,uch 
Court or Judgf'. 

-'; n. & Ad. -l20. 

1(. Tllf' i:-:sue of such "Tit is not or course, but must he snp
ported by affidaYit upon which the Court or Judge ,,-ill exercise 
a discretion to ;l\vard tllf' smllC'. ('2 Cll. IL -20/ ~ :: B. '-'= Ad, 
HiO :--;. C.; eh. Burns. lIab. Corp.) , So sneh writ shall ]S:-:W' 

for an alien enemy. ('2 \Y. BI. 1 ;3'2-1; ~ Burl'. ~j;:-,.) 

'" The writ mu~t be :-;I'rved hy ;wtual deliH:ry to the party to 
,,-hom it i~; directed, or by leaving it at the pla('(' of rcstraint or 
confinement of the party confined, with the Sl'l'Yant or 't2,"f:'nt of 
the person so confining or l'f'straining him Ullj (;. 3, c. 100, s. 
'2 &: Ii : Corners, P. 114); if it be directed to more than one, copies 
sballlw fil':-.;1 sr'l'\'ecl on all hut tIll' principal, :-:lwwingtheoriginal 
writ to cac-h, a H(l th(' original :-:hall t hereafter 1)(' delivered t n 
:.;uch principal (Corners. P. 114). 

lI'. ~\. rca~;ollable time tor tIl(' I'dlll'll must 1)1' ;tllowed in :IIJ 
easf'~. 

~I Dowl. P. C. 1:1.)0 

_T. The return must cont,ain ;1 copy of the prisoner':.; det.ainer, 
;: nd, if the body be not brought, the reasons stated di~t inctly and 
unequivocally why it is not and ('annot be oh('y('d, or that the 
party was not rtt any time he fore or at the time of tll(' sprvice of 
the writ or aftenvards and i:-.; not in the el1~torl~', power or con
trol of the person making the return. 

;) T, It . .'19; :! 'Yo BI. I:W4; Corners, p, 11,5. 

y. It is a sufficient return ,to ~uch writ that the 'pa~ty. i~ in 
custody under the sentence of a Court of competen~ JurlsdlCtl.on, 
to inquire of the offence and pass such a sellt enee, WIthout settIl1!!. 
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(()}'III the pa.'t icular cil'cumstallce:~ necessary to ,varran t such J. 

1 East, 303 . 

., :--;l!<'h l'eturn~ do not requir(~ minute ('Ol'l'('dlle:-::-: provid('cl the 
suh::,:taIHT or the Jacts be stated. 

CorneTS, p, Il.j ; :! Roll. It. 157; ~ Add. & Ell. 71:j~. 

(1(/. TIw fact;-; stated iil the return :-:hall be taken to be true 
until tlW) ~tI·(, iml'c'aelwd. 

Corners, II G. 

bb. The return may be confessed and avoided by fylillg a sug
o'estion or ma ttn's not contradictory of' tl1f~ return (Corners, P. 
117),01' its truth may })(' impeHched on a motion for an at
tachment. 

('C. TJw return is amendable I)y leave 01' the Cuurt or Judge 
after it has been tiled, or a Ilew olle may on lea.Yc be substituted. 

dd. On a, motioll to Ji:-.;chal'ge defendant brought up on habeas 
corpus, the prisoner 01' his counsel is tic;-;t heard, then the prosecu
ting coull~('l, and the counsel for the prisoner in reply. 

9 Add. & Ell. 213. 

1'1'. The defendant may be remanded ii'oll! time to time to the 
same custody: or he Inay during a I'c:t~unable time be bailed de dh 
in diem until it be determined in what manner to deal with him. 

Dar. Abr. IIab. Corp. B. 13 j {) ~,Iod. 19. 

ff. An irregular a rrf'~t or dcteeti ye or informal "",ll'rant ,vill 
not discharge the deit'ndant, it' the Court or J Udg'f\ fron1 the 
depositions returned, see that ~11l offence lw:s been committed and 
a reasonablp ground of charge l:xists against. him. but he shall 
be remanded or bound over by recognizance to answer the charge. 

;J East, }[)7; Cald. 295; 1 B. & C. 2.')8; Ch. C. L. 1:32; 
~) B. & C. 4·1ti; 5 '\lod. 19 ; Vaugh. 137 . 

. f..!.}.~'. A commitment by a Court of Record or bv one of the 
Houses of Parliament for a contempt, is a commitnl~nt in execu
tion, and need not specif\ tIll' particulars of the offence. 

3 \Yils. 199; II Ad. & EI. 27:J. 

hit. Where there is no warrant of commitment she,ving the 
crime charged, the defendant is entitled to he bailed by the Court 
or Judge before whom Ite is brought. 

:! Wils. 158 i 1 Ld. Raym, 65; 1 Salk. 347. 

ii. The rules relating' to the number, sufficiency, and amount 
of bail, shall apply to bail upon habeas t'orpus. 
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CHAPTER VI. 

TIl\IE OF PROCEEDING BY PROSECUTOR. 

,1). '''hen prosecutor may bring indictment to h;al. 
It. Notice of trial, how given. 

nWI. Contents of notice. 
7In. Proceeding in default of prosecutor to proceed. 
110. Service of Hotice. 
pp. Want of notice. 
qq. Insufficient notice. 
rr. A defendant may compel proceedil1~ to trial. 
SS. ~o u:ial for felony without presencf' of defendant. 
it. Jury sworr on cross indictmlI1(1)t. 

flU. Staying proc:'cdings in matter of nuisanc~. 
I'e. \Yhen recolTonizances may be disrhar(Tcd. 

• 0 

ww. When indictments shall be suomiUf'd. 
xx. \rhen dcfendant may be dischar~cd. 

jj. The public pro:"\('C'utor 1ll:1)' briug any indictment. to trial 
at what time lIP thinks proper, subje('j to the discretiun of the 
Court on application of the defendant for delay, and suhject to 
the proYisiollS of this Codl' in respect thereof: 

kk. ~otil'I' of trial. \\"hene\'er nect'~:"\~ry, according to the 
practice of tlw Conrt, or the proYisioll:" hereof: must in all cases 
be giYf'1l by ('ither p~rty to the other, hut at no longer interyal 
than fh'c days, and if th(' C:lS" remain untried 101' want of jurors. 
absence of \yilncsst's. or other eause~ tIl(' notice must br' renewcd. 

ll. The notiCf". of trial lllU:.;t ~pceij\ the natun' or tlw olipncp, 
and is to be signed by tile party or his attorney. 

mm. If default be made by t 1](' prosecutor to proceed on the 
day appointed. the pro~pcution :-;hall be' di:;.;('harged~ if the defen
dant fail to appear, the prosecution, if for misdemeanor, but not 
otherwise, shall proceed as if hc had appeared. 

1Z n. The sen-ice of the notice shall be made personally on the 
party: if he cannot be found, on affidayit sllf'wing the fact, the 
Court shall order ,,,hat ~(,l'Yice :;.;hall be sufficient, and proceed, 
ings !'hall he had ::t('('ordingiy. 

00. \rant of notice i~ \\'aived by the appearance of t~le party. 
1. C. & P. nhO. 

pp. An insufficient notice is not waived by appearance of the 
party, or statements by himself or his Counsel of sneh insuf~ 
fficiency, or that his witnesse~ are unable to attend. 

8 C. & P. 109. 

qq. A defendant under recognizance to ans,,'cr for an offence 
at the next sessions, assizes, or term of a criminal court, or to 
an indictment found at a previous term, assizes or sessions may, 
on giving due notice to the prosecutor, compel him to proceed 
to trial at the next term, assizes, or sessions. 

1 Leach, Ill, 8 C. & P. 576 j 9 C. & P. 28-L 

Z169 
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il'. The Court \vill not in any case of felony appoint a time 
for trial unless the dettmdant be brought to the bar, and be per
"oually present in Court,.when an order is nlade for~the purpose. 

Str. 826. 

ss. 'Vhcn there are cross indiotments for assaults, the jury 
may be sworn in both at the same time. 

8 C. & P. 2;:;0. 

It. The Court will not stay proceedings on an indictment 
for a public nuisance, on the ground that the original priYate 
prosecutor abandoned the prosecution, \yhich ,vas then continued 
by another. 

3 B. & A. D., 757. 

uu. It is discretionary with the Court to discharge recog .. 
nizances of parties bound to prosecute, ,vithout indictment pre
ferred, on the ground of deipct of evidence or other sufficient 
cause. 

6 C. & P., 342. 

I'V. An indictment shall be submitted to the Grand Jury against 
a defendant in the term in which he may be comnlitted, if so 
committed in the first ten days of that term or at any time 
in the vacation preceding such term, ~I nd if not so submitted 
the defendant shall be discharged on his own recognizance. 

WlC. The defendant may be discharged on his own recogniz
ance ifno proceedings are had against him in the term succeeding 
that in which the indictnlent is found; and he shall be discharged 
absolutely if no such proceedings are had during two terms after 
indictment found. 
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TITLE XI. 

OF l\tIISCELLANEOUS PROCEEDINCS, 

1. Bail. 
2. Compelling the attendance of \Vitnps~p~. 
3. Examination of witnesses, conditionally. 
4. Examination of 'vitll('~~es, on commission. 
5. Inquiry into the insanity of the defendant before trial, 01' 

[iftcr conviction. 
6. Compromising certain public· offences hy leave of the 

Court. 
7. Dismis~al of the action, before or aftcr the indictmPllt, fll! 

waut of prosecution, or otherwi:-:e. 
~. Remitting the punishment, in certain casf-'s. 
D. Proceeding~ against corporations. 

10. Entitling affidavih. 
11. Errors and mistakes, in pleadings and proceedings. 
12. Disposal of propertr, stolen or embezzled. 
t 3 Reprieves, commutations and pardons. 

CHAPTER 1. 

BAIIJ. 

1. In what cases the defendant may be admitted to bail. 
2. Bail, upon being held to answer, before indictment. 
3. Bail, upon an indictment, before conviction. 
4. Bail, upon an appeal. 
5. Surrender of the defendan t. 
6. Forfeiture of the undertaking of bail. 
i. Re-commitment of the defendant, after having given bail. 

ARTICLE I. 

IN WHAT CASES THE DEFENDANT MAY BE ADMITTED TO 
BAIL. 

764. Admission to bail, definpd. 
765. Taking bail, defined. 
766. Offences not bailable. 
767. In what cases defendant may be admitted to bail, before conviction 
768. Nature of bail before co.nviction. 
769. Nature of bail after conviction and upon appeal. 
770. Bail may be put in before arrest. 

DCCLXIV. Admission to bail is the order of a competent 
Court or magistrate, that the defendant be discharged from actual 

. custody upon bail. . 



120 

DCCLX \T. Tlw taking of bail consists in the acceptant!e, by 
a competent Court or magistrate, of the recogniz~nce of sufficient 
bail for the appearance of the defendant, accordmg to the terms 
thereof~ or that the bail will pay a specified sum. 

DCCLXYI. The de1endant cannot be admitted to bail, where 
~ufficiently charged. 

I. 'Vi th Treason. 

0) With murder. 

3. With the infliction of a personal injury upon another. likely 
1.0 produce death, :1nd under such circumstances. as that, if 
death ensue, the offence "rould be murder. 

DCCLX \TIl. If the charge be for allY other offence. he may be 
admitted to hail. before conviction, as follov.rs : 

1 .. As ;\ matter of right. in ('asps of misdemeanor: 

'!. AS;l matter of discretion, ill a]] other cases. 

DCCLXYIII. After the conyiction of an ofience not punish
a.ble \yith death. a (lefendaut "rho has appealed. and when there 
is a stay of proceeding;s~ but not otherwise, may he admitted to 
hail: 

1. As a maUl'}, of right, when the :lppeal is from a judgment 
imposin~ a fine only: 

2. As a matter of discretion. in all other cases. 

DCCLXIX, Before conviction, a defendant may be admitted 
to hail. 

1. For his appearance before the magistrate, on the examina
tion of the ('harge, or before being held to answer. 

"2. To appear at thc Conrt, having juri:-:diction of the offence, 
upon the defendant being held to ans\ver after examination; 

1 Burr, 460 

3. After indictment, either upon the bench warrant issued for 
his arrest, or upon an order of the Court committing him, or en
larging the amonnt of bail, or upon his being surrendered by his 
bail,-to answer the indictment in the Court in \yhich it is found, 
or to which it may he sent or removed for trial. 

DCCLXX. Afler conviction and upon an appe;)l, the defen
rtant may he admitted to bail as follows: 

1. If the appeal be from a judgment imposing a fine only, on 
the recognizance of bail, that he will pay the same, or such part 
ofit as the appellate Court may direct, if the judgment be affirm· 
ed or modified or the appeal be dismissed: 

2. If judgment of imprisonment have been given, that he will 
surrender himself in execution of the judgment, upon its being 
affirmed or modified, or upon the appeal being dismissed. 

DCCLXXI. Bail may he put in before the party indicted i~ 
taken, in order to protect him from any process or \varrant is
suiug at the instance of the prosecutor. 

Corners, P, 125. 
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ARTICLE 11. 

BAIL, rpo~ BEI~G HELD TO AXS,,'ER, BEFORE I~DICT~IE:\T. 

77'2, 773. By what COlJrts or magistrates defendant may be admitted to bail 

7i 4. At what time defendant may be admitted to'bail by a magistrate. 
77;"). Oruer on habeas corpus 

776. In cities, if offence be be felony. application for admission to bail 
must be on notice. 

i7i. Form of order, ifmade by the court. 

7 ,.". Form of l'rder if made by a magistrate. 
779. If application be denied by a magistrate, no subsequent applica

tion can be made to another magistrate. 
780. Violation of la~t artidc a misdemeanor. Adlliission to bail ill 

:-;uch case, how reyoked or vacated. 

iti 1. On denial of application, hy a magistrate, defendant may appeai 

to CQurt. 

7~:!. ~Ianner of taking appeal. 
78;>' Decision of court on apppal, final. 
7."-1. Bail, by whom taken. 
,;",'-i.i. lImy put in; ,Hlcl fill'll1 of the \llId(·rt~Ik1I1:l. 
-;-:.;;i. Qllalification (If h:ld. 

lSi, itiS. lhil, how to jll~tit\. 
is~). Bail may be examined as to sufficil'Ill")'. 
7!IO. Other testill1 l )ny may be recciH,d as to their &utncien('}. 

7!1l. Decision as to their sufficicllCY; and filing affidavits ofj'l:--tili(;a~ 
tion and undertaking. 

i~2. On allowance of bail; anu cxecution of recognizance, defcndant 

to b(' di~charged. Forlll of discharge. 
;~I:L It' hail disallowed, defcndant to be ddailll'u until oth,'!" bail hf' 

put 111 and ju:,;ti(\'. 

1)('( 'LXXII. \VhCll the del't'ndant ha~ been hdd to all~\\'er~ 
,he adlni~sif)n to b;1il may he by the ma~.d~tr:lk hy whom he i:-; 
:-;0 held, a:-: follo\\'~ : 

1. Bv allY ma!2:i:-;tl'ate \\·hen the 01rellf'(' charg-f'd I'" a mL'" 
derneal~or. oi· a felollY punishablf' with imprisonment. 

"2. By a .T lHl~.!·(' of the ~uperior Court~, of criminal .iuri~dict ion 
or district or circuit J udg-c in all ('asc~ ,,-here bail ma y be takel"4 
before con detion. 

DCC LXXIII. \\"11en, by reason of the degree of the oilenee. 
the c0l1ll11itting mr,gistrat;~ lw:-; not authority to admit to bail, the 
defendant D1ay be admitted to hail by one of the J ueiges in the 
last sub-article Inentioned or hy tlJ(' Court haying jurisdiction 
over the 01fence or to wilich, aft~'r indictment, it nla~' be sent 01' 

removed for trial. 

DCCLXXIV. The defendant may be admitted to hail b~r a 
.J udge or D1agistrate, as provided in the last t\\-O articles, upon 
heing held to answer, or at any time before the return of the 
depositions and sta~ement to the Court. :I\ti cr ~hat time ?e C:t!l 

be admitted to ball, only by the Court In \yhwh tlw offence IS 
triable, if it be sitting, or if not, by one of the Judges luentioned 
in the second sub-diYi~ion of article 772. 

DCCLXXV. Upon any application to a Court of Superior 
Criminal Jurisdiction, for that part of the Province within ,,,hich 

AA 169 
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such person stands cOlnmitted,. or to ~ny Judge ~hel'eor the same 
order touching the Prisoner bemg balled or contmued 111 custody, 
shall be made as if the party ,,'crc brought up upon a Habeas 
Corpll~. <& 

DCCLXXYJ. In the ~('n)ral cities of this Pnl';ince, if the 
offence ch:lrged be felony, the application for admission ~o bail 
must be upon notice of a t least t\\'O days, to th~ }?rosecutI.ng at
torney of the district or county; and the commIttmg magIstrate 
upon' the like notiee, in writing. requiring hiln to do S?, must 
transmit the depositions and st:lt('.ment, 0: a .cop~ ther~o~, to the 
court or lnagistra te to 'whom the apphcatIOn tor ball IS to be 
made. 

DCCLXXYII. If the application be to the court, an order 
must be Dlade, granting or el(·nying it, and if it be granted, 
stating the :-;UDl in \\'hich bail may be taken. 

DCCLXXYlII. If the application be to a mngi:-;trate, he must 
certify in writing, his decision ~Tanting or denying the same; and 
jf he g.rant the application. must ~t~ttt' in the ('ertificate the SUln 

in which bail may be taken: \\'hich ccrtil1cate he must cause to 
be forthwith filed \\"it It 01(' clerk of the court to which the depo
,,,it ions and statement [l,I'(' required to be sent. 

DCCLXXlX. If an application for admission to bail, made 
to a magi:-;trate, be denied, no :"ub:-;(·qucnt application therefor 
can be made to another magi~t rate, 

DCCLXXX. A \'iolation of the b~t articl(> is punishable 
[IS a mi~(kmeallllr, :llld tlJ(' adll1i~si(ln (If tllf' ell 1',., dant to bail 
('()Jlll',ll'\" thereto, may}w )'('yokf'd h\' tbe nwg'i:-:tl';ttt' \"liO made 
it, or Y~t,(.'ated by tlH: court to Wllicil the d('p-n~itions and state
ment arc or lIlu:-;t 1)(' :"ent, or til \vhich, aftt-r indictment. the action 
mu:-:t be sent for trial. 

DC CLXXXI. I r tll(' :: l'plil':1iion, wlwu IJt:1cle to a ltl<ti_dstrate, 
be denied, the dd'eudani may app('~i I fj'om his deci,-.;ion to the 
court til which the depositions and :-;t;ltt'I1ients art' S('l1t in which 
the ('; I ~:(, is triable or tu tilt' (!ourt to "dlich; l ftet' i ndidment it 
must be St'llt for trial. 

. DCC'LXXXII. TIlt' appe;t1 is U)' a 110til'C' in \\Titing tt' the pub
hC' pl'o:-.:ecntor tbat tlIt' ddeudallt appt·:tls from tIll' oeci:-:ion, and 
that lw will apply to the Jud!.!,',· or ('onrt ttl IH' ;ldlllitkd to bail, 
at a time to be specified, not }(·s:-: tIlan t\\O d:n":-.: from tilt' :-:en-ice 
of the notice. . 

('h. Burns' Ju-;t." Bail." 

DCCLXXXIII. TIH~ d"cision of tbt, Jud tr (' 01" ('(Jurt "Tantino' 01' .-, :-,:=. 
denyil,l;=!.' ... bail. either upon ;111 ol"iginal ~lpplic:l.ti()l\ or u'pon an ap
peal, IS tinal. 

DCCLXXXIV. If tll(, defendant he admittC'J to bail by a ma~ 
g-is1rate, the bail mnst be taken by the magistrate granting the 
order or by any oth('1' magi.--.trate in the same di:-:trict, count\', cit\' 
or 'ilJage. If b!: the Court it may be taken either by tilt' 'Court 
o~' L( any mag'l:-;tl'ate whom the Court Inay designate in the 
dlstl'lct or county in which the defendant is committed. 

DCCLXXXY. Bail is put in by a \,"ritten undertakin c)" or re
cognizGlH'f?, executed h~' two ~uffi('ient ~urel'les ("-ith or ~Tithout 
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the defendant in the discretion of the Court or magistrate) and 
acknO"wledged before the Court or lllagistrate in substantially 
the follo\ving form: 

2 Hale, P. C.j 126 Burns' Ju~t. "Bail." 

., An order having been made on the davof 
"IS ,by A. B .. a Justice C!f the Peace C!f tlte ~ of (or 
" as the case may be,) that C. D. be held to answer upon a charge 
" of, (stating bri~fly the nature of the C!lJence,) upon \vhich he has 
.. been duly admitted to hail in the sum of 

" We, E. F., of (stating his place C!f resir/Pllre (flld occupation,) 
" and G. H., of (stating ltis place of residence ond occupation) 
" hereby undertake that the above nallled C. D. shall appear and 
" ans\ver the charge aboyc mentioned, in \vhateyer Court it may 
•. be prosecuted; aud shall at all times re11l1pr him:-:clf amenahl~ 
~, to the orders and process of the Court ~ and if convicted, shall 
" appear for judgment and render himself ill cxecution thereof; 
" or if he fail to perfornl either of these conditions, that he \vill 
,. pay to the Queen the sum of (il/serting the Sllm 

,. in lcliich th,' d~fendallf is admilled to bail.)" 
I Ch. C. L. 99, 103; Steph. C. L. 251. 

DCCLXXXVI. The qualifications of bail are as follows: 

1. Each of thelll must be a resident. and a householder 01' 

freeholder \vithin the Province: 

2. They nlust each be worth the amount specified in the 
recognizance: but the Court, Judge or magistrate, on taking 
bail~ lnay allo\v more than two ba il to justify s(,\Tcrally in amount:-! 
less than that expres~f'd in the undertaking, if tlw whole justifi
cation be equivalent to that of two sufficient bail, (1 eh. C. L. 
D9; Burns' .T u~t Bail ~ Dougl. 4G6 n.) but no married ·woman, 
infant or pri:,oner in custody shall be allowed to hf' bail (Cll. 
Burns' Just. Bail.) 

Dec LXXX \TIL Except as pl'f~scribed ill tIle llext article tIte 
bail m;1\r, in the exercise of a jll:,t discretion, bt> takt>l1. and llW \ 

justify, ~vthout notice to tl)(' 'Puhlic Prmwcutor. or r('asonahl~' 
notice Inay be required by the Court, Judge or magistrate, to be 
given to the Public ProsecutOl' of the il1t(~ntioll to give bai1.
'Vhen notice is gi\en it shall be as prescribed in thp Hext nrticlt·. 

DCCLXXXYIII. If tIll' ofii-:m<::c charged be a fHonya previous 
notice of at least hvo days, or tlw time and pla('I' of giving- tlw 
hail IUust be s('n'ed upon" the said Public Prosecutor, statillg·, 

1. Tht> names, place of I'Psidpnce and oceupation of til., 
proposed bail ~ 

2. A general description of the real or personal property or 
the bail, in respect to ·which they propose to justify as to their 
sufHciency, \vith the incumhrnncps thereon. by mortgage:'. judg
Jlleut Ol' othcnvisp, if a:ly. 

DCCLXXXIX. The hail must in all ca~('s .iustii~r by affidayit, 
taken before the Court, Judge, or magistrate, as the case may he. 
The affidavit lllust state that they each possess thf' qualifications 
above provided. 

DCCXC. The Public Prosecutor or the Court, Judge or lllagis
tratr aforesaid may thereupon further examine the bail upon 
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oath, concerning tlwir :-;ufliciency, in such manner &8 1 he Court, 
Judge or magistrate lnay deem proper. The q~e~tions put to 
the bail and their allS\Yer~ mu~t he reduced to \\TItmg and must 
be ."ub~(,l'ibed by them. 

nccxcI. TIll' :<lid Court, Judge, 01' 111agi:-::tl'atf' may also re
ceiy(· otlwr 1 ('s1 imony, either t:)1' or against the sufficiency of the 
baiL and Inay f1'01n time to time adjourn the taking of bail, to 
afford an opportunity of proving or dispro\-ing their sufficiency. 

i )CCXCII. \Yllf'll the examination is closed, an order shall be 
made «·jthel' allowing or disallowing the bail, and ,,-hich with 
tilt' affidavits ofjuslific;l.tioll, ~Illd the recognizance of bail must 
be transmitted to be filed \Yith tllC Clerk of the Court to which 
tIl(' depositions and :-:tatellwllt must be sent. 

I )CC.xCIlJ. Ppon tIll' allo\\-:lnc(' of the hail and the execution 
or the l'ecog-nizall('e, the Court orrnagistrate lllUS{" make an order, 
signed by him, "'it h his name of office, for the discharge of the 
dct(>ndallt to the f(>llo,,-ing effect: 

.. To tile Shcrit!' of the dis/rid or COllllt.\" of 
.. [or 1 It f' ci 1.'/ ( ! ( , " () tit e /. .. ' r 'j }I' J' r: ( tit,· I' r is fill (: ( tit ( 
.. c':'y ft( :] .\. D., \\'ho is detained by you OJl a 
.. (·ommit.nlf'nt to ans\y«'l' a (·\large l()r t.h(· otT{'.IH'C of [rI('sf!..!.·II(/tin~ 
'. it ':.!J'1lf·/"(flrlJ] havilH!' given ~uLficjent h:til to ;tlt~WfT tIle ~il.llle • 
.. ~'ou ~II"(' commanded forthwith to di;-;ch<1rg-r· him from your 
I. C'l1sto(h':' 

IH'CXCl\'. JI" 1IH' hail 1)(' dis:t1lo\\'(·d fliP defendant Illu...;t be 
dd:1ined ill ('u~t(idy until other h:lil hf' put in :1l1d .iusti(,' . 

.-\ KTIeLl'; In. 

IL\ IL, UP<)l\' AX INl>ICT:\lENT BEFOHE l'ONVIl'TIO:-.... 

i!l.j. In misllemeanor, officer to take defendant before a magit.trate. 
i!Hi. III fdony, to deliver him into custody. 
7~17. Takin6 bail, when offence is bailable. 
7!1~. Bail, how put in. Form of undertaking. 
i~I~1. Articles applicable to qualifications of bail, to putting in and justifJ~ 

iog bail, and to incidental proceedings. 

J >CCXCV. \Vhen the offence eharg'('d in the indictment is a 
misdemeanor, the otllcer serving the h('nch warrant must, if re
quired, take the def('ndant before a lllagistrate in the district or 
county in ,vhich it is issued, or in whieh he is arrested, for the 
purpose of giying hail as prescribed above. 

DCCXCYl. Ift,he offence charged in the' i.ndictI?ent be a felony, 
/ he officer aJ"lT:-:tllH~' the defendant must glve hIm into custody, 
;1('cording to tIlt' conlmand of the bench ,,-arrant, as prescrib~d 
above. 

DCCX CYII. \Vhen the defendant is so delivered into custody, if 
the felony charged be bailable, and the amount of bail haye b"een 
fixed by the Court, as provided aboye, bail may be taken 
in the Court in \\"hich the indictment '.nts fonnd, or to whir' h 
it is :3ent or remoyed, or by any magistrate in the district or 
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county having authoritx t~ admit a defend~nt to bail, upon being 
held to ans\\'er before IndIctment, as provIded hereinbefore. 

DCCXCVIII. The ~~i} must be put in, hy a recognizance 
executed by two suffiCient sureties, with or \vithout the de
lendant, in t.he discretion of the Court or magistrate, ackno\v
ledged before tllP Conrt or magistratc, in substantially the fol-
lo,,'ill~: form: . 

•• An indi.('l nH'ut having: heen [(lUnd 011 the day 
of . ] 85 . in the COli rt or 

. , . [()I' .ft:) t/~f C((SI' ma.'! lIP,] chargillg ;\. B. with thl:"' 
Cl'une ot, [de~;}gllatltlg 11 g:pnpl'al1~'.] and he ha viu rr been duly 
admitted to hail in the ~l1m of I::J.: 

.• ,\r r'. C. D.;, of [s~al in,!!.~ his place .~,. l\':'iirlcnc,' (i lUI o('cllpatl:o}t,] 
and E. F., ot [stallllg }us place ,:t rcsult'llC(, ((/1(1 ()('cllpatlOl1,] 
hereby undertake, that t118 aboye llamt'd ..:\. B. shall :lppear and 
ans"rer the indietnH'nt a hOH' mentioned. in "'hat('Ycr Conrt it 
may be pro~ecuted. and ~hall nt all times relldcr himself anlcn
able to the orders and proce~~ oj' tbe Court: and if eOll\'icted, 
shall appcar ii)}' judgment, and rendpr him:..:df in execution 
thereof: or if IH' fail to pcrfornl either of these conditions. that 
'we ,viII pay to the queen the sum of 
Unsertillg the S1{m in Il'hi('1I tllp r1~fi)lIdal1t is fldmittrrl to hail.]" 

DCCXCIX. The proyisions contained in articles as to bail, 
apply to the qualifications of tllP bail, and to all the proceedings 
respecting the putting in anel .iusti~ying of hail. and incidental 
tllPreto. 

_\ RTICLF: IY. 

BAIL UPON AN APPEAL. 

800. ,rho Illay admit to bail 
801. :\ otice of the application. wheu required. 
802. Qualifit'ation~ of bail, how put ill. 

DOCC. In the cases in which the defendant Il1ay be admit
ted to hail upon an appeal. as provided hereinbefore, the order 
admitting him to hail may he made, either by the Court fronl 
which the apneal is taken, or the presiding Judge thereof, or by 
the AppellateJ. Court. or a .Tud~!.'p thAreof. or h~' a Judge of any of 
the. Superior Courts. 

DCCCI. 'Vhen thp admission to bail is a matter of discretion, 
the Court or officer by \vhom it may be ordered, may require 
such notice of the application therefor, as, he de~ms. reasonable, 
to be given to the prosecuting Attorney o.t ~he DIstrIct or county 
in \vhich the verdict OJ' ,iuclgmellt was orlg'lllall~r rendered. 

DeCCIl. The bail lllust possess the q llal~fications, ~nd m~st 
be put in all respects, in the manner prescribed by. artIcles ~Nlt!l 
reference to bail as above; except that the undetakmg of the ball 
must be to the effect that the d~fendant \vilJ, ill all respects 
abide the orders an<ljudgmellt of the Appellate Court upon the 
appeal. 
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AK'fH .. 'LE v. 

~UHHENnER OF THF. DEFE:\'"[).\;\T. 

;:ni. Surrender, bj whom, whclJ, alld /JO\' made. 
808 l3y whom, when an(l where, defelldant nta~' he arrested for the pur-

po?c of a slIrrend('f. 

DeCCYIl. A1 an\" time before the forfeiture of their recog
nizance. the bail m~y surrender the defendant in their exonera
tion or he may surrender himself: to the officer to who:-;e custody 
l!f' ,~ras committf'd at the timc of glYUl!.( bail. in the tollowing 
manner: 

1. .\ ('fT1 ified copy (If the J'ec();;lJi:ulll~c of the bail llUI:'St ~e 
elf' J ivered t~) tl1f' otIicer. \vho rnu:-:t dctam the defendant In Ius 
cu:-:tody thf'l"c·cHI. a:" upon a f·ommitm('nt. aml hy a cprtificate in 
writill;!, acknmded~e the ~UlTel)l{er: 

:.!. Upon tIll' underhtkill!.!; :llId the l'/"l,titicak ot' tile oliiccr, the 
Court in "'hich the indictment or the appeal. as tliP case may he. is pending:. may, upon a notice of fin' days to thp prosecuting attorney. ,vith it ('opy of the reeognizanC't' and certificate, order that llip hnil }If' ('xoIlPrated: and on t'yling tl1f' onkr ,tnt! the pa
pers u~ed on tht' application, tlwy are "'xoIlPl'C!ted 3(·N.rdingly. 

DCCCYIII. For t he pUl'}'o~'· (If sUlTf'nderillg the defendant 
the bail, at any tinw ! wiore t}wy an' finnlly charged, and at any place within tile Pro\ incc', may themseh-e!-' arre:-.;t him, or by a ,vrit
h'll authority endorsed on a c('rtified ('opy of tllf' recognizance, 
ma~' cmpo\Y{'r an~" person of ~l1itablc agf' and di:-:crf'tion to do so. 

ARTICLE VII. 

FORFEITl'RE OF THE RECOG1\;IZA~CE OF nAIL. 

-dO. In what cases, and how ordered. 
R11. 'Vhen and how forfeiture may be discharged. 
81:2. Forfeiture of bail, to be enforced by action. 
"13. Rerui3sion of forfeiture. 
>-;14. Application therefor, how made and on what terms granted. 
H 15. Forfeiture or payment does ne,t relieve th€' defendant. 
~ 16. When defendant exonerated. 

DCCCX. If without sufficient excuse the defendant neglect to appear for arraignment, or for trIal or judgment, or upon any other occasion ,,-here his presence in Court may be I awful I\r 
required, or to su~render himself in execution of the jUdgment, the Court must dIrect the fact to be entered upon its minutes, 
and the recognizance of his bail is thereupon forfeited. 

DCCCXI. If at any time before the final adjournment of the Court the defendant appear and satisfactorily excuse his neglect. 
the Court may direct the forfeiture of the recognizance to be dis
charged upon such terms as are just. 

VCCCXI~. If the forfeiture be not discharged, as provided in 
the last artIcle. the public prosecutor may Rt any time after the 
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adjourllment of the Court, proeeecl bv action on Iy ;q~'n in:-;t thf' 
hail upon their reeflgnhallcP, . 

[H. 'CCXJIT .. \t'tf'r tlip forti-jtm',· oj' the r('f'():~'l\iz;lIWf" ;111\ ~:,np('. 
"io1' Court or Judg-f' of tlif' district, :-:f'('1 ion or county, mn~' ul):)n 
good C:1n:-;(' shown l'('lllit the f01'[pi1111'(' Of' ;,ny part thf'reot: upon 
<';llch terms :,~ are .jll~t. 

I?cceXI\r. Thf' applit':ttion 1l111..;t hf' i1pon;11 If'n.~t thn'" (lay~ 
nohcp to tlH~ public pl'O~('('ut()l' of thp di~tl'id or POlmt \', with 
f'opit·~ of thf' :1lfidn.yih and paper~ nn whidl il !..; fonndC'(i: and 
~~an he il'l:antcd onl~- upon thp payn1Pnt. of tll .. I'(l...;t~ and expen:-;p~ 
mcurred 111 the proceedilw·,..; fi.1' tIll' ('nfOref'llwnt of tl11.' i()J'I(ljilll'" 

Deec XY. Although n J'('('ogniznn('(' ma \- 1)(' COl'li'itf'd and tllf' 
penalty ]pvied or paid, th(' dpfpndant pontiil11p~ 10 he ;1Il1f'nahle 
to an~"'C'r for the erinw in rC'~r('1't of whif'h tllf' rt·(·():2.-nizail P f

wn.:-.: fakf'll. 
TaW Dick Quart. ~('Jl 1 :!:) 

DCCCX \'1. .\ party under re('(t~nizanrp to pro~ecutf> or ; lll
s"-er a charge, is not exonerated from his rt'cognizan('p, if I1P 
depart without h~ying his appearalW(> f'ntered. altllOll'2:h no bill 
be found. unle:-:s tlw Court :-;hall in theil' diH'l'c!inn so urch'l". 

Talf Dick. Q. S. I ~! .. ) 

ARTICLE vrll. 

RE-CO:\DIIT .\JE\,T OF THE DEFENDA;'\T A FTER HAVI~G
GIVE:\," B t\ II. . 

...;li. Illwhatc;!~t''';. 

~18. Contents of th~ urJer. 

s I ~l, Defendallt may be arrc::;ted ill all) cOUllty. 

)":lO, If for failure to appear for judgment, defelJuant 11ll1St be cOlllmitt p t1 
821. If for other cause he may be admitted to bail. 

82:l. Bail in slIch ('ase by whom taken, 

"'~~~. Form of the undertaking. 
:>\:24, Qualifications of bail, and how put in. 

DCCCX VII. The Court to which the committing magistratf" 
returns the dt.'positions and statement, or in which an indictment 
or an appeal is pending, or to which a judgment on appeal i:-i 
remitted to be carried into effect, may, by an order f'ntered upon 
its minute:-:, direct the arrest of the defendant, and his commit
ment to the officer to ,,·hose custody he wa~ committed at the 
time he ,vas admitted to bail, and his detention, until legally di~, 
charged in the following cases: 

1. When, by reason of his failure to appea.r, he has incurred 
a forfeiture of his bail: 

2, When it satisfactorily appears to the Court that his bail, or 
either of them, are dead, or insufficient. or ha ve removed fl'om 
the Province: 

:3. Upon an indictment being found. in the ('asf:'~ provided in 
article 
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DCCCXVIII. The Ol'uer for t!Je l'e-COlTUniflnent of the defend
;tnt mw-;t recite, generally, tile facts upon which it is founded, 
and direct t hat the defendant be arrested hy any peace officer 
ill this Provincf', and committed to the officer to ,vhose custody 
he ,,'as committed (11- the tilne he "'as admitted to baiI~ to be 
(ktnl!1(,d until k~"i111y dischar~pd. 

DCCCXIX. The' del'endant may ji(' at'rested pursuant to the 
order~ upon a c('rtifieu copy thereof: in ally, district OJ' county, in 
the :-:aIJlC mmmCl' as upon a ,,"arrant 01 arrest: except, that 
wlwn :IlTC~;1 ed in another district or county the OJ'der need not 
be ('nclilr;.;ef! by ,i ma;2:i~ll'atc illC'reof. 

DCCC~~X. lf the order recite, as jhe ground upon which it is 
IIwde, the i:,ilul'c uf the defendant to appeal' for judgment upon 
conviction, tlw de1endant tnl1:-:j 1)(' (~ommjtt~d. according- to the 

• ", j 1 ] !'f'qulrf>111eni 01 filf' 01'( ('I'. 

DCCCXXI. If the order be made for any other cau~:e. and the 
off;"n(~f' be ha ila.hlp, tllP Court Illay fix the amount of bail, and 
ma \" dil'cct in tl1(' order that the defendant be admitted to bail in 
t h(~' Sllm tix('d. \yllich must 1)(' ~pe('ined ill 1 he or001'. 

DCCCXXII, YYhcn the defi:lldn nt is admilted to hail, tllf': 
j,ail may he taken fly any ma!.!"i:..;tra~(' in 11n' disi1'ict 01' eounty 
Iw \'illg: authoril,\" in a similn.l' (':1:0;(' to admit 10 bail upon the 
holding of the defendant to all~\n>\' befOl'c indictment or h~' any 
other rna~"istrate 1 I) be dcsignated hy th(' ('om't. 

'- ' .. 

DCCCXXIIl. \Vhen bail i~ 1aken upon the re-nomnli1ment of 
the defendant. the rf'cog"niz:'lJ)(,(> of' bail ml/~t he in substantially 
1 Jw followin:..:: form: . 

" An orner llayin:; becn made on the day of , 1850, 
.. by the Court or (llomin!J,' thl' ('nllrl,) thal _A. B. he adnlitted to 
"' bail in the sum or in an a~tion pending ill that 
., Court against him in behalf of tl)(' Queen, upon a [pre.~ent
" Jlieut, indictment or appeal~ as the cuse may /){,,] 

a \Ve, C, D., of [stating his place C!f reside /let> and occupation,] 
.. and E. F. of [stating his place C!f residence and occupation,] 
.. hereby undertake that the a boye naIned A. B .. shall appear in 
" that or any other COHrt in which his appearance may be la,v
U fully required, upon that [presentment. indictment or appeal, as 
" the case may be,] and shall at all times render himself amenable 
" to its orders and process, and appear for judgment, and sur
" render himself in execution thereof: or if he fail to perform 
" dther of these conditions, that \ye \yilI pay to the Queen the 
" SUIn of [insertin!; thl> S7IJn in II'hich the defendant is admitted to 
u~a . 

DCCCXXIV. The bail nlust possess the qualifications and 
be put in, in all respects, in the manner prescribed above. ' 
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CHAPTER II. 

COMPELLING THE ATTENDA~CE OF 'VITXE~SES. 

825. Subpcena defined. 

~26. Magistrate may issue subpcenas on information or presentment. 
827. Prosecuting attorney may issue subpcenaa for witnesses before 

GranJ Jury. 

828. He may also issue subpcenas for the Queen on trial of an 
indictment. -

829. Clerk may issue blank subp~nas for witnessed for defendant on 
trial. 

S30. Form of subpama. 

831. Requirement in subpu·na to produce books, papers and docu
llll'utS. 

832. Subpcella, by whum served. 
833. How served. 

~34, ~35. Payment of expenses of wit[H's!", when he is from without the 
county or is poor. 

836. \Yitllesses residillg or ~er\'(:d with subp~na out of the COUlltJ', 

when and how compelled to attt'lld. 
837. How witness in custody to be brought up. 
s38. Disobedience to subpo.'lla or refusal to be 5""010 or to testi(y, !)()~ 

punished. 
~39. "~itucss for defendant disobeying a subpcpua, to furfeit twelw 

pOll nd stell 'shillings . 
840. Order of delin'ry ut' persons to be tried. 

DCCCXXY. The pro('l':-;s by "'hich the attendance of a \\'it
ness before a Court or lllagistratc i~ l'ey'uil'ed, is a sulJllCI:na. 

DCCC::\.:XYI. .:\ magi:-;tra1c before whom an illiormation l~ 
laid or to ",hOIn a prt·st·ntment or a CraIl(l Jury is sellt, nUt \ 

issue subpO:llas Sl1 1,;·.;('rilJl'd by ltim tor \\'itlW:-'St'S witiJill the Pr~
yince, either 011 behalf ot'thc ClUt'Cll (11' of tht> dptl'!ldant. 

DCCCXXYII. The public pros('('utOI' of the district or coulJty 
may i:--",,;uc SUbpCI:llaS sub~cl'lIJl'd hy him. for witllC':-CS( 'S \\'it hin the 
Proyincc, in support of tll(' prfIS('C'ution or ft,I' such otller ,,'itill's
S(';"; a:..; the l;rand Jury nwy direct, to aplw:ll' lwiol'C the Grand 
Jury UPOLl an illyc:..;ti~:atioll pending bellm-' them. 

DCCCXXYIlI. He may in like manner i:..;sut· subpu~llas sub
scribed by him, for witw'sses within t Iw Pl'o\'illl'c ill support of 
an indictll1ent to appear betore the Court ;~t Wllidt it is to ot' 
tried. 

DCCCXXIX. The Clerk of the Court at whicb an indictInent 
is to be tried l1lust at all tiw(,s, upon the applif':ttioll of the dt.'
iendant and \\ ithout charge, issue as many blank ~ubpmnasJ 
under the seal of the Court and subscribed by hilll as Clerk, for 
witnesses \vithin the Province as Inay be required by thp 
defendant. 

DCCCXXX. A subpcrna authorized by the last four articles 
mll."lt be substantially in the following forln: 

.• In the name of Our Sovereign Lady the Queen: 

.. To A. B. 
" You are commanded to appear before C. D., a Justice of'th(: 

•• Peace of the the to\vn of , (or the Grand Jury f!f the c()unty 
celli!) 
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" of , or the Court of Sessions of the county of ' or as the 
;; case may he,) at (na'ming the ilace) on (stating the day and 
,; hour,) as a witness in a criminal action prosecuted by the 
.. Queen, against E. F . 

.. Dated at the town of , (as the case may be) the day or 
1850 . 

.. G. H., Justice of the Peace," (or l. K., district attorney, or by 
- order of tlte Co.urt, L. 31., Clel'k, as the case may be.)" 

DCCCXXXI. If book:-;, papers or documents be required, a 
direction to thp, following eHect must be contained in the sub
pcena :-" And you are requircd abo to bring "with you the fol
lowing," (describing intelh~[{ibly the books, papers or documents 
1"'>I/lIiI"P". ) 

. DCCCX X XII. A peace officer must sern' in his district, coun
t.y, city, town or Yilla~"(', as the case may be, any subpcena deli
~ered' to him fen' :-;eI'\'ice eitht·{' on the part of the prosecutor or of 
tht. defendant, and must make a written return of the service 
:-;uhscribed by him, :-:tating the time and place of service without 
d~·iay. A :-;ubpcena may howc\"cr be served by any other person. 

Del'('\" XXIII. A suhpcena i:-; sen'ed by delivering it. or by 
sho\\"ill~" it, and delivering a copy thereof to the "witnesses per
,,·mall\". 

Dt'CCXXXIY. "~ben a person attends before a l\fagistrate~ 
t ;l'and .J un' or ('OUl't. as a 'xitnc:-::-; on l)(-'hal1' of the Queen, upon 
;" "uhp(J'Il;;. or pur:-:uant to a n·(·()!..':lliz:tllce. and it appf~ar~ that 
h· h3-.: conH' from a pia('e out of ttl(' distri(·t or county. or that 
Ill' i~ poor. the Conrt, if the atkndallcP of tIl(' witne:-;:-; lw upon a 
trial hy an order entereJ Upoll its minutf':-:. or any Judge of a 
:-':,upeI'eiflr Court 01' allY ])j...,triet or Circuit Judge, by a written 
ol':ler, may direct the :--;iwI'itl' 10 pay the \\'itw':-;s a )'ca:-:onable 
sum, to he :-;pecificd in the order, for his expenses. 

DC( 'CXXXY. epOll tht' prodnction of the order. OJ" a certified 
copy tlwreol: tlw :--:aicl :--;llerjff must pay the wit ne,,:-;('s the ~um 
:-;p!'(~it1"d tll('rein. 

DCCCXXXYl. .:\0 person i:-; obliged to attend as a \\'itnes~ 
betore a Court or mngi:-;t ratc out of tIlt' dist rict or county where 
the witlles~~ re:-;ides 01' is :-;(,l'\"cd with the :..;ubpmna, unless'a Judge 
of the COllrt in ,,'hich the offf'nce is triable or a Judge of any 
Superior Cuurt. upon an affidaYit of the prosecutor or Distriet 
AttorIwy. or of the defendant or his counsel, stating that he 
helicY4's that the eyicience of the \vitness is material, and his 
;tttentian('e at the ('xamination (11' trial neccssary~ shall endorse 
on the :-;uhl)(pna an order Ii II' the attendance of the witne;:-;. and 
un!e:-:s such J mh.~"t-' shall endorse on the subp<I'na the amount of 
,-'xpenses to be paid or tendered, and unless the said expenses are 
:'\0 pai(l or tendered to the witness, if he require payment of the 
"a III e. 

IH~( 'CXXXYII. If the witness be in custody of the trial Court, 
h.~ m;! y be brought up by a rule or order of the Court; if in cus
tody of another Court, he may be so brought up by habeas corpus. 

DCCCXXXVIll. Disobedience to a subpcena or a refusal to be 
sworn or to testify, may be punished by the Court or mauistrate 
::tR for a criminal contempt. 0 



DCCCXXXIX. A witness t:i-.;obeying a subprnna issued on the 
part of the defendant also forfeits to the defendants the sum of 

, which may be reco\~ered in a civil action. 

DCCCXL. When and so often as the attendance of any per
son confined in any gaol or prison in this Province, or upon the 
limits thereof, shall be required in any Court of Assize and 
Nisi Prius, or Oyer and Terminer or General Gaol Deliyeryor 
other Court, it shall and may be lawful for the Court before 
whom such prisoners shall be required to atte., in its discretion 
to make order upon the Sheriff, Gaoler or other person having 
the custody of such prisoner, to deliver such prisoner to the per
son namcd in sueh order to f('('eiYe him, which person shall 
thereupon instantly convey such prisoner to the place where the 
Court issuing such order shall be sitting, there to receive and 
obey such further order as to the said Court shall seem meet: 
Provided always. that no prisoner confined tor any debt or 
dRmages in a Il;r .. 1 \'il suit shall be thereby removed out of the 
district where he shall be confined. 

C H:\ PTER III. 

E XA:\Il.\":\ TION OF 'YITNES~ES ('0.:\ DITIOl\ ALL Y. 

ql. Witnesses to be examined comrtionally, for the defendant, as pro-

vided in thi~ Chapter. 
84"2. In what case" defendant may apply for ordt·r. 
84:1. A. pplication, on what facts, to be founded. 
g44. If during term, to be murle to the Court. 
S4:j. If uot during term, to whom to be made 
S-1';. The order, when granted and what to contain . 
. -.-17. If made bv the court, may direct examination before a judge or 

ma~io;trat~. If made by a judge, examination to be before him. 
S4'\. Oil I;roof of ~('f\'i('e, if prosecuting Attorney absent, examination to 

procl't.,d. 
'149. If f:u.:b ull which order was founded, be disproved, C'xamination Dot 

to proceed. 
8.jO, Tt'~timl)ll\" how taken and authenticated. 
8.j 1. Dcpositio;l, how, by whom and when (yled. 
%"2. 'Yhen it may be read in evidence. 
,~.):;. When to be excluded. 
:i54. On reading the deposition, on trial, what obj!?ctions may be taken. 
",j.j. Attendallce of witness for examination, how compelh:d. 

S.:;!). Disobedience of witr!<"ss, how puni8hed. 

DCCCXLI. \YIH'n adetemhnt has been held to answ.cr ~ cbarge 
tor a public offenc('. he nw:" ('i~~er before o~ after lndlCt~ent. 
have ,vitnf'~~('s examined condltIOnally on hls behalf, as pre-
scrihed in this Chapter~ and not otberwi:-;e. 

DCCCXLII. vVhf'n a material witness fo~ the defendant is 
about to leaye the Province, or is so sick or mf~rm as to afford 
reasonable grounds for apprehending that he ,vlll be unable to 
attend the trial, the defendant may apply for an order that the 
witnpss be examined conditionally. 

DCCCXLIII. The application must be made upon affidavit. 

showing, 
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1. The nature of the offence charged, 

2. The state of the proceedings in the action; 

3. The name and residence of the witness, and that his testi
lnQny is material to the defence of the action; and, 

4. That the ,vitness is about to leave the Province, or is so 
sick or infirm, as to afford reasonable grounds for apprehending 
that he will be iiable to attend the trial. 

DCCCXLJV. The application, if made during the term, must 
be nlade to the Court. 

DCCCXL V. If not made during the term, it may be Inade 
when the indictment is pending" in a Court of Sessions of 
the Peace, to a Judge of any Superior Court, or to a District or 
Circuit Judge. 

DCCCXLYJ. If tIl(' Court or officer be satified, that the exa
mination of the witne~~ is lH'l'CSSary to the attainment of justice, 
an order must be made that the ,,·ltncss be ,'xamined condition
ally, at a specified time and pItH'(" and that a ('opy of the order, 
and of the affidavit on which it was granled, bt~ s('f\'cd on the 
attorney, within a specified tilne before-that fixed for the exami
nation. 

DCCCXL "VII. If'the ordel' be made by the Court, it nlav direct 
that the f'xaminatioll be taken before ~ Judge thereof, or before 
a lllflgi~~t rate in the ('onnt\', to be mamcd in the order. If Inade 
by an,· of tIlt' o{fiet'rs mentioned in the 845th article, it must direct 
tl;{' p~amination to be taken before him. 

DCCCXL YIII. On proof being furnished to the officer before 
whom the ~xamination is appointed, of the service upon lhe 
prosecuting attorney, of a copy of the order, and of the affidavit 
on which it was !.:~;l'allted, if no counsel appear on the part of the 
Queen, the eXalnination must proceed. 

DCCCXLJX. If the public prosecutor or other counsel appear 
on the part of the prosecution, and it be showll to the satisfac
tion of the court or officer, hy affidayit or other proot: or on the 
examination of the witlH'ss, that he is not about to lea ve the Pro
vince, or is not siek or infirm, or that the application was made 
to avoid the examination of the witness on the trial, the exami
nation cannot take place; otherwise it 11UlSt proceed. 

DCCCL. The testimony given by the ,yitness must be reduced 
to writing, and authenticated in the same manner as the testi
lllony of a witness taken in support of an information. 

DCCCLI. The deposition must be retained by the officer 
taking it, and tYled by him in the office of the Clerk of the Court 
without unnecessary delay. 

DCCCLII. The deposition, or a certified copy thereof, may be 
read in evidence by either party on the trial, upon its appearing 
that the ,vitness is unable to attend, by reason of his death, in
sanity, sickness or infirmity, or of his continued absence from 
the Province. 

DCCCLIII. The deposition cannot, however, be read, if it 
appear that the copy of the order, and of the affidavit on which 
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it was founded, ,vas not served on the prosecuting attorney, as di
rected, or that the examination "'as in any respp.ct unfair, or 
not conducted as prescribed in this Chapter. 

DCCCLIV. Upon the reading of the deposition in evidence, 
the same objection:,: may be taken to a question or ans\ver con
tained therein, a~ if the \vih1P~S h:1(1 been examined orally in 
Court. 

DCCCLY. The attendance of the "itness may be enforced 
by a subpcena subscrihed bv the officer. or issued tInder the spal 
of the Conrt. . 

DCCCL Y''l. Disobedierwe to the subpcena. or a refusal to be 
sworn or to testit)·, Inay he punished by the Coul't 01' oOicer, as 
1'Or a criminal contempt in the manner proyided in the Code of 
Civil Procedure: and th .. witness also forfeits to the defendant 
the sum of t\Yeln~ pOllnd~ ten :-:hillings, \\-hich Juay lw recovered 
in a ciyil action. 

CHAPTER IV. 

EXk~\Il~ A TIO:\" OF 'YITNESf;E~. O;\f ('O:\C\IISSION. 

857. 'Vitnfs:::l'~ residing out of the Province to be examined for rlf'fend
ant, as prO\'ided ill this chapter. 

~5t'1. In what cases defendant Ulay apply for order to examine witnesses 
on commISSIOn. 

859. Commission defined. 
860. Application for commission, on what facts to be founded. 
861. If during term, to be made to the Court. 
862. If not during term, to whom to be made. 
863. ~otice of application, wben required and how given 
864. Order for commis,ion, when granted. 
8GJ. Trial to be stayed until execution and return of commission. 
866. Iuterrogatorics and notice of settlement. 
867. Cross-ir;terrogatorics and notice of settlement. 

B68,869. 'Yhat may be inserted in interrogatories. 
870. Direction as to return of commission. 
671. Commission, how executed. 
872. Copy oflast article to be annexed to commission. 

B73,874. Commission, how returlled, when d"li,'erf>d to agent for that 

purpose. 
f')75. "'hen and how fJlcd. 
876. CommIssion returned by mail, how disposed ot: 
877. Commission and retnrn to be open for inspection, and copies to 

be furnished. 
~78 Depositiun to be rf'ad in evidence. What objections may be 

taken thereto. 

DcnCLVII. 'Vhen an issue of fact is joined upon an indict
ment the defendant may have any 111aterial witness residing out 
of th~ Proyince examined in his behalf, as prescribed in thi~ 
Chapter, and not otherwise. 

DCCCLVIII. 'Vhen a material witness for the, defendant 
resides out of thp. Province, the defendant Inay apply for an order 
that the witness be examined on a c0111missioll. 

DD16~ 
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DCCCLIX. A commi~sioll is a process is~ued under the seal of 
the Court and the signature of thc Clerk, dlrec~e.d to one or more 
persons designateu as Commissi.ollcrs, auth?rIzmg t?em to ex
amine the Wil"EC:'-3S upon oath on Interrogatorl~S annexed t~ereto, 
and to take and return the deposit.ion of the "Tltne~s accordIng to 
the directions giYen with th~' commi~~sion. 

Dece LX. The application must be made upon affidavit 
~howing, 

I. The nat ure of tll(' offence ('ilarged : 

'? The siat.e ot'tlw p!'oceerlings j;l the action and that issue of 
fact has been joined therein: 

:3. Tile nanle of the witness and t hat. his testimony is material 
to t.he delencl' of the action: 

L That 1 hf' wit 1I(':-:~; resides ont of the Provinc(' : 

DCCCLXl. The appli(',1i ion if made dUl'iwJ,' 1 he term must be 
mad(~ to the Court. 

DCl"CLXIl. I r llO' made dllrilH~' t he term the appli(,i1~ion may 
• 

\V!tf'fl t IH:' i lldictmclli i~~ pf'll<iiug" in a COl1rt of ~uperior 
Criminal lurisdietion, to:1 J udg-c of any ~uperior Court or to a 
district or circuit Jm.Jgr'. 

DCCCLX liT. 1 !'the applieation be Illade to the Court it may be 
\':ithout notice to the prosecuting attorney, unle~s the Court direct 
notice to be given, in \vhich case it must prescribe the manner of 
~iYing the same. Ifmade to one of the officers mentioned in the 
last section. the application must be upon three days' not:ce to the 
prosecuting att0rney with a copy of the affidavit upon \vhich it 
i<.; founded. 

DCCCLXIV. If the Court or Judge to whOln the application 
is made be satisfied that the \vitness. resides out of the Province, 
and that Li:-; examination is necessary to the attainment of justice 
an order must be made that a commission be issued to take his 
testimony, and that the Sovereign he permitted to join in the 
eommissioll and to examine \vitnesseR in support of the indict· 
mente 

DCCCLXY. If the application for a commISSIOn be granted, 
the Court or Judge must insert in the order therefor a direction 
that the trial oftlle indictment he stayed for a specified time, rea
<::nnably sufficient for the execution and return of the commission. 

DCCCLXVI. vYhen the cornrnissioll i~ ordered, the de1endant 
must sen-e upon tlIP attorney, and the prosecuting attorney, if 
he intend to join ill the commission and examine witnesses in 
support of the indictment, must serve upon the defendant or his 
counsel, a copy of the interrogatories to he annexed thereto, 'with 
a notice of hvo days of their settlement. before a Judge who 
might hayp granted the order out of term, as provided above. 

. DCCCLXVII. The public pros~cutor and t~he defendant 11lay 
111 the same manner, serve crOSS-InterrogatorIes, to be annexed 
to t.he commission. with the like notice of the settlement thereot: 
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DCCC~X\'In .. !n the illterl:ogatol'ie-.:, ~'ither party Illay im:prt 
nny questIOn pert!!1cnt to the Issue. 

. DCCCLXIX. Upon the :>:(-'ttlcmcnt or 111e' intc-'ITo~~/lt'Jl'je~.., th? 
.lullge m?~t expunge PH'l'Y qlH':"tion not pertinent to 1 he i;~~Il(" 
an? modity the (:l1cstions :--:0 a:-: to confornl thf'm to the ru1r~;;; of 
endence, and when settled, nllvt ('ntiors(' upon them hi~ :d low
ance, and annex them to tl1c ('on Hlli:-;:-;ion. . 

DCCCLXX. Unless t il(' parti, .~; otill'l'\\-i~{' '-'(Itl~:('lli. by all ('n
dorsement Upoll the commission, till' offir';'l'llll1"t end:):",": th p !"Iol1 
a direction ns to the lllanllel' I!! \\-hie11 jt must }w ff.tnrn(-',f: 
and l!l:1y in his di";('i'l'lioll dil\·(·j IIi;l' it 1.\1' l'f':ui':;cd In: m:lil nl' 

othef\yi~l'. addn':--::;cd to the del'k of the t .. nt 1': in \yiti(:]1 t lH' in
d~ctm~ltt ~s p(~nding'. <1'_':-:i'_~'natin~:!: hj~ 11:11111'. :md till' pI:-~"(' wJwJ'(:' 
hl~ o111('e IS kept. 

pr'( '(':- '~"~I '1'1 ." 
- ~1.. 1-,~~_'\.., tiC ('OIll1l11~:-1011('i:, (I,' ailY litH> ni lh(,111, unlr.: ... .; 

()therwi~~(' ~p("'i;dly <iil'l'ckd, 11l:IY (·.\pcutp tire ('r"llmi~,".j'111 :1", 

follow:-: : 

2. 1'h(:'\- Blust cau:o-;(' lhe ('xamina1ioll ot' Illl' \\-i!JlC':-'o,--; te, be 
reduced t~) \vritin,!.!": 

8. They Inlht write the aIlS\H'j':-i of the \\-itness. as IH'al'ly a:: 
possible iil lhe language in ,,-hich he gi YC:-i 1 hem, and reaZ! to 
hini each answer as if is tal~en d.own, and correct or ;I(L/ to it 
until it is made conformable to what he decbres is the truth: 

4. It' the WilW':-';S declilH~ answering a qu('stion, that 1~le. 
with the reason li))' ,,-hich he deeJilH'f; :1ns\\'('rillg it. ~I~~ Ill' !.!,'iy('~ 
it, must IJt' ,.;t:l ted: 

5. If papers (If documents an' produced beiol'e I hem, (llll~ 
proyed by the \yiines~, they must be annexed to his deposition. 
a.nd be subscribed by the \vitnes:.:. and certified by the (~ommi~::
slOnprs: 

6. TIle commissioners lnust suh~cl'ibe theil' name~ to) c:l.ch 
sheet of the deposition, and annex the deposition, with the pa. 
pers or documents proved by the witness, to the commission. 
and mu:o;t close it up under :"('(1], and address it as directed there. 
on: 

~ .. Ii there be a direction on the ('ommi~...;i()lI, ilt return i! by 
mail, the COffiinissioners mu~~t immediately deposit it in the near
est post-office. If any other direction be Inade, by the ,vritten 
consent of the parties, or by the officer, on the commission, as 
to its return, they must comply with the direction. 

DCCCLXXII. A copy of the la~t article must be annexed 
to the conlmission. 

DCCCLXXln. If the commis~ion and return be delivered by 
the commissioners to an agent, he must deliver it to the clerk 
to \vhom it it is directed, or to a judge of thc Court in ,vhich 
the indictment is pending, by ·whom it Inay be recei yed and 
opened, upon the affidavit of the agent that he recei \'cd it from 
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the hands of one of the commissioners, and that it has not been 
o]wned or altered sinee he l'cceiYed it. 

,DCCCLXXIV. If the agent be dead, or from sickness or other 
casualty unable personally t.o deliver the cOmlll.ission and retnrn, 
as prcsC'I'ibecl ill the la:;:t article, it lllay b~ recen:('d by the cler~ 
or judge ii'om :1!l~' ot11('1' person, upon IllS makI~g an affid,avlt 
that he receiy('d it from the agent, that the agent IS dead, or frOIll 
sickness or oth(,l' c:1sU:111T unable to deliver it, that it has not 
been olli'iled 01' altered since the person making the affidavit 
reC'(~i ,'efl ii, :lnd that he bcli8v('s it has not been opened or al
tered ~illce it came from the ha11(J~ of t,he commi~~sioners. 

Deer LXXV The derk or judg'e receiving or opening the 
commi:..:,ion and retUI'll, must lll1mediatelv file it, \vith the affi
davit mentioned ill the t\yO last articles, in' the office of the clerk 
of t)w Court i!l ,,-hieh 1he indi(~tment i~ pendiJ)~·. 

DCCCLXXVI. If the commission and relurn be transmitted 
bv m:1i1. the ('1<-1'J, to \vhom i1 is act:h'c,:,;pd mnst recf'ive it from 
11;(; pu:;:-nlIir'f'. and oneil a.nrl file it in hi~: Otfil'f\. wlwl'P i1 mu~t 
rpm:l ill. lillIe .... :.: the CoU!'t ()t.lw1'wi~f' di rec t. 

DCCCLYII. The ('ommi:-:sion and rf'turn must at all times be 
opeil 10 tIt:' jl1~~p('C'ti! III (If the pal'ti( '~. \yho must be furnished by 
the ('lerk \yith copies of the same, or of allY part thereof, on 
payment or hi:,: f('e~, :1t the 1'31 (> of for (,Yei'~' hundred 
words. 

DCCCLXXVIII. The deposition, taken under the commission, 
may be read in cvidence by either party on the trial, and the 
same objections may be taken to a question in the interrogato
ries, or to an answer in the deposition. a~ if the ,yitness had 
been exanlined orally in court. 

CHAPTER Y. 

INQUIRY INTO THE INSANITY OF THE DEFENDANT 
BEFORE TRIAL OR AFTER CONVICTION. 

879, An insane person cannot be tried, sentenced 01' punished for a public 
offence. 

81-10, When doubt arises as to sanity of defendant, on calling indictment for 
trial, or defendant for jnclgment, jury to be ordered and impanelled 
to try the question. 

881. Trial or judgment to bC' su!'!peucled until qneF;tion of insanity dcterc 
mined. 

882, Order of the trial of the question of insanity. 
883. Charge of the Court.. 
88-1. If defendant found sane, trial to pl'Oceed or judgment to be pronounced. 
88.). If found insane, trial or judgment suspended, and defendant to be com-

mitted to Provincial Lunatic Asylum, if his discharge b~ dangerous 
to the public peace or safety. 

886. If defendant committed, bail exonerated. 
887. Detention of defendant in Asylum nnd proceedings on his becoming sane. 
888. Expenses incident to sending defendant to Asylum, how p:lid. 
B89. Jury may act on their own view or knowledge. 

DCCCLXXIX. An act done by a person in a state of insanity 
cannot be punished as a public offence, nor can a person be 
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tried, adjudged to punishment or punished for a public offence 
while he is insane, though such insanity shall not prevent a. 
Grand .T ury from finding a true bill against him~ if the eyidel}(~p 
is sufficient. 

tt C. & p, 195. 

DceCLXXX. \VIHm an indictment is called for trial, or upon 
conviction, the defendant i-.: brought up t<)}· judgment, if a doubt 
arise as to the sanity of the def(mdant. tIH' Court must order aJury 
to be inq_wlIed fr~m the .iurors :-;llmmoneu nnd returned for th~ 
term, or who may 1)(' ~Ulllmoned bv di!'t~dion or the Conrt as 
hereinat'tl'l' provicied, who shall inquir(' into 11le 1:1(,t. 

DceCLXXXI. The trial of 11w indictment or the prononncing 
of the judgment, as the ('asl' mny he. mu~t he suspended until 
the question or insanity i:; dekrmined by tlIe Ycrdi('t (/1' the Jury. 

DCCCLXXXIl. Tlw trial of the q\l(">~1ion of in.;:nnity must pro
ceed in the following ord~r ;--

1. The coun:-:cl tor the dpfendant. if there he any. must open 
the cn Sl"> and off{'r ('yidf'lH'e in ;';npport of the alle.!,tat ion of 
insanity; 

2. The counsel lor the prosecution may then open their ('ase 
and one!' e\'id(,IICP ill ~l1ppOl't ther('oC; 

;3. The parties may then rcspectiyely offer rebutting tcstinlony 
only, un l('~s t he Court for good reason, in furtherance of justice, 
perInit thenl to offer evioen('{' upon their Ol·jginal case. 

4. 'Yhen the cyidence is concluded, unless the case is sub· 
nlitted to the Jury on either side or on both sides, without argu
ment, the coun~el for the prosecution must commenct', and the 
defendant or his COllll~('1 m:t~' reply. 

5. If the indictment be tor an offence punishable \\'ith death, 
two coun~el on each :-;ide may argue the cause to the Jury; if 
it he for any other offence, the Court lllay, in its discretion, 
restrict the argument to one counsel 011 each side. 

6. The Court must then charge the .T ury. 

Dece LXXXlll. The provision8 in respect to the duty of the 
Court upon questions of la"', and of the Jury upon questions of 
fact, and the provisions in respect to the charge of the Court to 
the Jury, upon the trial of an indictment, apply to thp tria.l of the 
question of insanity. 

DCCCLXXXIY. If the Jury find the defendant sane, the trial 
of the indictment must proceed, or judgment mar be pronounced. 
as the C::l~e may be. 

DCCCLXXXY. If the Jury find the defendant is insane, the 
trial or judO'ment must he suspended until he become sane; and 
the Court, if it deem his discharge dangerous to the public peace 
or safety, may order that he be, in ~he mean time, committed b'y 
the Sheriff to the Provincial LunatIc Asylnm, and that upon hIS 
becoming sane he be re-delivered by the Superintendent of the 
Asylum to the Sheriff. 

DCCCLXXXVI. The commitment of the defendant, as men~ 
tioned in the last article, exonerates his bail. 

EE169 
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DCCCLXXXVII. 11' the defendant be received into the Asylum 
he must. be detained 1 hen-' until he becomes sane. Vlhen he 
beCOflles sane, the Superintendent must give notice of that fact 
to the Sherifi' and publiC' )li'o.-;ccntol' of the district or county. 
The SherifI' mnsl-, thereupon, without delay, bring the defendant 
from the Asylum, and place him in the propel' custody until he 
be hrought to trial or judgment, as the case may be, or be legalJy 
discltal'ged. 

DCCCLXXXYlII. The expenses of sending the dWl1dant to 
the Asylum, of keeping him there, Hlld of bringing him back, 
arc~ in the fil'st instance. chargeable to the Provillce; but the 
Pl'OyiECl' ma y reC\JH'l' them from the ('st:-tte of the defendant, if 
he hay\? a!l": OJ' ii'om a relatiyE'. to,vll, city, district or county. 
\yho i . ..; bOUl~d to provide for and maintain l;im eht:.wlwre. . 

OCCCLxxxrx. )!. Jury ma~· form their o\\"n judgment of the 
insanit\" fl'om the (lefendant's rlelneanour. during the inquest or 
trial, "vithout further evi(kllt'('. (7 Ad. &, El. 536) ; ,yhere strong 
symptoms of insanity are apparent during the inquest or trial t 

the deffmc1ant llf'cd not be asked if he ,vould question any,vitness 
or remark upon tlH' evidence. 

CHAPTER VI. 

('Ol\tIPROi\n:--a~G CERT AT~ PUBLIC OFFE~,CES, BY 
LEA VE OF THE COURT. 

~90. Certain offences, for which the party injuried has a civil action, may 
be (,(JlTIpromi~cd. 

891. Compromise to be by permission of the Court. Order thereon. 
892. Order, a bar to another prosecution. 
8fl3. X 0 public offence to be compromised, except a" pro.ided in this 

chapter. 

DCCCXC. 'Vhen a defendant is held to answer, on a charge 
of misdemeanor, for which the person injured by the act con
stit.uting the offence, has a remedy by civil action, the offence 
may be compromised, as provided in the next article, except 
when it "vas committed. 

1. By or upon an officer of justice. -while in the execution of 
the duties of his office: 

2. Riotously: or. 

3. With an int.ent to commit a felony. 

DCCCXCI. If the party injured appear before the Court, to 
which the depositions and statement are required to be returned, 
at any time before trial on an indictment for the offence, and 
acknowledge in ,vriting that he has received satisfaction for 
the injury, the Court may, in its discretion, on payment of costs 
incurred, order all proceedings to be stayed upon the prosecution, 
and the defendant to be discharged therefrom. But in that caset 

he reasons for the order must be set forth therein and entered up
on the minutes, 



139 

DCCCXCIL The order authorized by the last article, i~ a ba,T 
to another prosecul ;on for the sanle offence. 

DCCCXCIII. :\0 public offence can be compromised, nor can 
any procce~ing for the prosecution or punishment thereof, upon 
a compromIse, be staY'ed, except a:s proyided in thiR Chapter . 

• 

CH.\ PTER VII. 

DISl\IISSAL OF THE ACTION, REFOnE OR AFTER 
IXDICT~rE~T, FOR '"VA T OF PROSECU

TION, on OTHElf\YISE. 

894. Dismi~i'~d. when a p~'I:-OOIl held to a:)~\\L'1' i..; not indicted at the nf'xt 
term thereafter. 

895. \Yhen a pcr<Oll indick<l i:-l not bluuul:t to trial at the tlcxt tprm 
t hereaftl'l', -

896. Court nuy order action to be cl)lltinll!'(I, and i;) the lIIean time rli;;
chnr~~(; uefendant flUl11 Cllstody, on hi,; own ulI,!('rtakil1~:. or on bail. 

897. If action rli,;rnisscd. rlet::-nd.:Hlt to b,~ dischar'2;c<1 from ('u.:.toily, or hi;; 
bail eXf):Jcr;1 t l'd, or deposit of money refunded. 

898 Court may. of it..; own motion, or on apl'lieati;)11 vi' ui:-,trict att(Hlw), 

order illdictmi.'nt to be dismisscrl. Order to state l'l':1:'Ull". 
~99 . • ,Yulle prosequi aboli~hed. No inriictlllf'llt to be di"1I1i::;:'L':i I)J' flban

,1Ulltd, n.l" pt ~ccoruing to this Chapter. 
900. Dismissal, a bar, in mi~,lem(:anor ; but IIl)l in telony_ 

Dccesel\'". 'Vhen a person h:t:>: IWf'1l lH'ld to ans\yer for a 
public offence, if an indictment be not found ag'ainst him, at the 
next terJll of tlw Court at ,yhich he is hdel to ;l1l~Wf'r, the Court 
must order the prosecutioll to he dismis: .. wd. unless good cause to 
the contl'al'Y be sho\\-I1. 

DCCCXCV. If a defendant, indicteel for a public offenf'f'. 
,yhose trial has not been postponed upon hi:-: application. be not. 
brought to trial at the next term of the Court in which the indict
nlent is triable, after it is found, the Court must. order the inelict
!nent tn be dismi~~ed. unless good cause to the contrary be :-:ho\\"n. 

DCCCXCYI. If the defendant he Hot indicted or tried. rI:" pro
vided in the two last article~, and sufficient reason therefor be 
ShO'Vll, the Court may order the action to be continued from 
term to term, and in the mean time may discharge the defendant 
from custody, on his o,vn recognizance, or on the l'ecogllizance of 
hail for his appearance j 0 al1s'Yer the charge at the time to which 
the action is continued. 

DCCCXCVII. If the Court direct the action to be dismissed, 
the defendant must, if in custody, be discharged therefrom, or if 
admitted to bail, his bail is exonerated. 

DCCCXCYllI. The Court may, either ofits own motion, or upon 
the application of the prosecuting attorney, and in furtherance 
of justice, order an action, after indictment, to he dismissed; but 
in that case, the reasons of the dismissal must be set forth in the 
order which must be entered upon the Ininutes. 

DCCCXCIX. The entry of a nolle prosequ.i i~ abolished; and 
neither the attorney-general, nor the prosecuting attorney, can 
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discontinue or abandon a prosecution for a public offence, except 
as proyided in the last article. 

DCCCe. An order for the dismissal of the action, as provided 
in this Chapter, is a bar to anothe~ ~rosecution ~or the same 
offence, if it be a lnisdenleanor; but It IS not a har, If the offence 
charg'cd be a felony. • 

CHAPTER VIII. 

PROCEEDIXGS AGAINST CORPORATIONS. 

901. Summon . ., upon an information or presentllWllt ngainst a curporation. 

hy whorn issueu, and when returnable. 

902. Forlll of the summons. 
903. 'Vhen and how sel"Vt d. 
904. Examination of the charge. 
905. Certificate of the magistrate, and return thereof with the depositions. 
906. Ifma··is(rat(' ccrtifr that there is sufficient cause to bclic\'e the cor-" . 

poratioll gLlilty, grand jury may proceed as in the case of a natural 

persolJ. 
907. A ppearance, and plea t () inJict llIeut. 11 nd proceedings thereoll 

908. Fine on eC>l1\'iction, how collected. 

DeCCCI. PPOll an information or presentmcnt against a cor~ 
poration, tll(, magistrate mnst issue a summons signed by him, 
with his name of office. requiring the corpol'ation to appear be
fore him, at a t'pecified time and place, to answer the charge; 
the time to be not lp:",:~ than I ell day:-; after the issuing of the 
sumnlon~. 

DCCCCII. The summons must be in Rubstantiallv the follow .. , 
ing form: 

" District or County of [or as the case may be.] 

" In the name of our Sovereign Lady the Queen 

"To the [nmninf( tlu' Corporation.] 

" You are hereby summonf>d to appear before me, at [n·aming 
the place,] on [specU.ijing thp day and hour,] to answer the 
charge made against you, upon the information of A. B., or, [the 
presentment of the Grand Jury of the district or county of .J 
or, [as the case may be,] for [desif5natin/! the C!.ifence, generally.] 

" Dated at the city [01' town,] of . the day 
of . 1850. 

.' G. H., Justice of the Peace,H 
[or, as the case may be.] 

DeCCCII!. The summons must be served at least five days 
be:ore the da.y of appearance fixed therein, by delivering a copy 
thereof and showing the original to the president, or other head 
of the corporation, or to the secretary, cashier, or managing 
agent thereof. 

DCCCCIV. At the time appointed in the summons, the ma
gistrate must proceed to investigate the charge, in the same 
manner as in the case of a natural person brought before him, 
so far as those proceedings are applicable. 



141 

fH'CCCY. Aftl'r heal'in:.?' the proof!", the mng'i:.tl'ate must (;('1"

tit\" upon the depositions, either that tlH'l'e i:-:, or i~; not !"tlliil'ient 
cause to belie,,!' the corporation !-!,uilty of the uHen('\' clwl'g{'d, 
and Inu:-:t retUl'll t111' depositions and el'l'tifi('atf" in tlw 1l1:111ner 
pr< .. ·:-:crihcd in cll;! rgf'" h('j'nrc m:-I !6~t 1'(1 tf''''. 

l)CC(,C'\TJ. If the m;t!2;i:-;1I'ate I'I'tUl'll;1 C'('l'titicak that thc'l'f' i:-: 
... utlicient ('all:,(' 10 lwlil'\'c the cOl'pol'ation guilty of the otii'I1l'(' 
charg·f·d, the Gr:tIlrl .Tury m:ty p1'o('\'('(1 tlWI'(,Oll. :1:-: in flIP l':-I:-(' of 
a Batural pe)',,,oil \)('ld 10 ;llI<"-\'\'. 

DCt'l'C\~ll. Ii'an ill(iil,tlllcn! Iw tiHllld, tIll' ('ol'p()l':l!ioll may ap
pear, by C'oull:--('I, to :111:-:\"('I' th(· ~:IllH'. I r tlwy do not tlm:-: ap
PI':II', a plea of HilI (;uiit,\ must 1)(' f'ntpl'f'd, and tIll' ~:tlllf' pro
!,t'f'!lin~'''' II:td 11H'r(,()11 :1'" ill ntlw!, ('a:",:,. 

Dl'C(,CYIlL \Ylw[1 a 1111,' i~ iiTIjl():-:cd UpUlI a ('ol'l'()l'atioll, Oil 

cOllyiction, it may 1)(' ('olll'I,tt-d hy \-il'tl1l' of tll1' ordl'l' il1lpo:-:ill~): 

it. b~' til(' ~llI'ritr of tltr' l'ounty. Olll uf tlll'il' real and p,'r:-nnal 
}>l'llpt'l'i;. in 11)1' ~;IIP\' m;IlllH'r ;I~ Upoll ;111 ,'\\'('ulioll in :t ei"il 
.,tclion. 

('HArTEl{ 1:\, 

E:\TITI.T:,(: ,\FFID.\ YTT~. 

nCC(TI:\. It j..; not IlI'(,('S:-:;II'\- til t'lltitit- an attid;I\'jt 01' elf'l)\)
,ition, in tlte adilllL, wheth!'1' ta'ken before 01' aftpl' indidrnent. 
or upon an appf'al: hut if Jnade ,,,ithout a titll', or with all ,')'

roneous title, it is a~ y:tlid awl effectual for ('\'tTY purpo:-:e. (1~ it' 
it \\"en' cllll~- entitled, ifit intclligibly ret,'r til tIll.' PI'\Jc,'eding', in
fJictmf'nt III' apppal ill ,\"Ili('h it is mad". 

('HArTER X. 

ERnOR~ A~n '\fI~T,\J\E~. J:\ PLEAPI\,(:~ .\.'\D OTIIEH 
PR ()C E E D J :\' Ci ~, 

~o (lcparturc from tlte k,rrn~ prescribed hy this 1'011c, (ll error or 

mistake in ,I pll'adin~ or procc~,.'di[lg, matni:d, lillIe.;" it prl'.illdiee 01 

tcnu to pn'juuice a substantial right 

Indictments \lilt tu abate by dilatory plea, 
Jlld"lllents not bl' stay/'u tor certain def(Tt~, 

~ . 

J )CCCCX:. ~eithpr :1 departurp frolll tIll' limit or IIIOt\«' P)'t'
",(,l'ihp,d 1)\' this ('ode, in l'(':'IW('t t.o any plt'adin~':, or vroce('dill~!"~, 
nor :-In e~r(Jr or mi:-:take thp-rein, n'lld,31':-: tlll'lll invalid, unll':'~ it 
han' actually prejudiced tIll' clefi.'I1<lallt. 01' tend to his prejudic,,, 
in respect to' a ~uh£tantial right. 

1 )CCCCXI. :\0 ii1dietmenr (11' illt()l'm:t1ioll ~}wl1 Ill' ~";t1I:J.. I,~ 
i'('L\SOn or any <lil:ttllr)' plt'a of misnomer, or ot 'Y;ll1t 01 addltlOlI l 

FF 1fi9 
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or of wrono· addition of any party ofiering such plea, if the Court 
shall be ~atisfied, by affidavit or other\Yis~, of t~e truth of su.ch 
plea; but in such case the Court shall forthw!th cause the In
dictment or jnformation to be amended accordmg to the truth, 
and shall call upon such party to plead thereto, and shall pro
ceed as jf no :"llch dilatory plea had been pleaded. 

DOeCe XII. No judgment upon mJ~' indictlIlClll, \\ hether after 
verdict or by conlc'ssion. defaulL 01' 01henvise, ~hall be stayed or 
tra,-eJ's,::d In: \Vrl1Jt of ;hc Hverment of any matter unnecessary to 
be rrov('(-', ~lGt' fer 1111' omi:-;~;iun of the 'word~ "[IS tlppears by the , . I /' , "". . -ttl ,. record,' (:i' "\nt 1 w:'ce mlU arn1S, or agaIm; Jle peace, 
nor for the in~;crt ion of' tL(~ words, .. against the force of the 
:::.tatute," iw teacl (,1' .. against the form of the si at ntes," or vice 
rersa. nor l'or that uny person nlentioned III the indictment is or 
"vas de~,igl1:!j ell hy the IWIUC of officI..' or other de~criptiye appel~ 
!a1 ion. in:--:; C;\c! of hi~, 1:er or their proper name or BaIneS, nor for 
omittin;~' to st:-: tp 1-he tjIlle at ",11]ch the ofience ,,·as committed, 
in anY Z,"I!"t· where tim(' j:-; noi (;1' the e~~enc(' of tbe dfence, nor 
for ~t;tin;..:; tin1C' imperfectly, llor fen> ~tating the offence to haye 
been cow-mi1tcd (lJl a d:"IY :---ulJ:-;cc!uent to the findit~g of tLe indict
ment, or exhibit ill,£!" the information. Of' on au lu:possible day, or 
on a day that llf'YCl' happl'ned, nor ior a want of a proper 0)' 
perfect yrnu£', where the Court shall 0,ppcal' hy the indictment 
or information to haye jurisdiction on']" tIw offencc. 

CHAPTER Xl. 

DI~:POSAL OF PROPERTY STOLE1\' OR El\1BEZZLED. 

913. 'When property, alleged to be stolen 01' embezzeled, comes into custo
dy of peace officer, he must hold it subject to order of magistrate. 

91.1. Order for its delivery to o';Yl](:r. 

9] 5. 'Yhen it comes into custody of magistrate, he must deli,'er it to owner, 
on proof of title and payment of rxpensEs. 

916. Court ill which trial is had for stealing or embezzling it, may order it 
to be delivered. to owner. 

917. If not claimed in six months, to be delivered to County Treasurer. 
918. Receipt for money or property, taken from a p<:rson arrested for a 

pH blic oifcllt e. 
Q19. Duties of Pollce Clerb, in making entries of property stolen 01' 

embezzled, and furnishing copy to Chief of Police. 
!120. Police Clerks to take charge of property stolen or embezzled, ho,'V 

designated, and r<~gulations respecting their duties and sp.C'urity. 

DCCCCXIII. When property. alleged to have been stolen or 
embezzled, comes into the custody of a peace officer, he must 
hold it, subject to the order of the magistrate authorized by the 
next article to dirf'ct the disposal thereof. 

DCCCCXIV. On satisfactory proof of the title of the owner 
of the property, the magistrate before ,vhom the information 
is ,laid, ?r who examin.es the charge against the person accused 
of stealmg or embezzlIng the property, may order it to be deliv
~red to th~ o-wner, .o~ his paying .the reasonable and necessary 
expenses mcurred III l~S preservatIOn, to be certified by the magis
trate. The order entItlef.: the o,Yner to demand and receive the 
property. 
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DCCCCXV. If property stolen or embezzled comes into the 
cu~tody of a magistrate, it must be delivered to the owner, on 
satlsfactor~ proof o~ his title, and on his paying the necessary 
expenses Incurred In its preservation, to hf' ('f-rtified by the 
ma~istra teo . 

DCCCCXYI. If property stolen or embezzled haye not been 
delivered to the o,vner, the Court before which a. trial is had for 
stealing or etnbezzling it, may, on proof of' his tit!f', orner it to 
be restored to the owner. 

DCCCCXYII. If property :-:tlllen or Cl1l:)E'zzeled, be not claimed 
by the owner het(ll't~ the expiration of six mon~ h8 from the con· 
viet ion of a person 101' ~tealing or embezzling it, the magistrate 
or other officer haxing it in custody. lIlust, on payment of the 
nece~sa:-y CXpC!l:'C's incurred in i1 s prc~(,l'yation, cause it to be 
sold at. public ~lll(?t ion, and the pl'o('eell~ :1('(':Junl ed for to the Coun
ty Treasurer. 

DCC(1('~-'TIIl. ,"\Tl I . I . ~ ~'\.. lCIl mow'Y or ut lela property l:~ ta ~en from 
a defendant, (\lTe~;t('d upon a .:Iwrgc (If a public offence, the 
officer tnking: it. mu . ...;t, at the time, giy(' duplicate receipts there
for, f'pecilYing l';tl'tiLulariy tIlt' amount of money 01' the kind of 
property taken; on(' of ,,-hidl n-ceipts he mu;-;t deliver to the 
defendant, and tl11' other of which he mu:-;t lorthwi1h fyle Wiih 
the clerk of the Court to ,,-hich the depositions and statement. 
must he s('nt. 

DCCCCX.IX. TIt.- ~ '}prL.s ofthp Peace in each district or county, 
must enter in suitable hooks, a description of ('\'cry article of 
property, alle~ed to he stolen or embezzled, and broug-ht into the 
office, or taken from the person of a prisoner; and mnsl attach 
a nW11ber to eaeh article, :Ind make a correspondillg entry 
thereof. They must also enter in a suitable buok, a ~:1 atement 
of all property stolen or embezzled, of which information i~ 
given to them, and Inu:-;t daily furnish a copy of that ~tatement, 
to the Chief of Police in the chief city ur town of the district or 
county. 

DCCCCXX. The Clerks of the Peace shall take charge of all 
property alleged to be stolen or enlbezz]ed, and which may be 
brouaht into the Police Office or taken froll1 the lwrson of a 
priso~er,< and shall deposit the sanle for safe keeping in some 
safe repository, and shall be answerable for the same. 

-
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CHAPTER XII. 

HEPHIEYE~. C( I.\J~IPT.:\TIOS~~ ANn PAHDOi\J:--;. 

~ I:!.j, 

~,~,W, V:2i, ~12,"'. 
~1'2 ~I, ! 1;10, ~I~ll. 

!I;L!. 

~I:\;L 

!H-t. 

PO\\lT of GOYl'rllOr to grant rrprierrs, commutations, and 

pardolls. 
~ot to affect Royal Prcrt)~ati\'(', 

Pardon, how granted. 
Heport of case. hOI"', an(11i'oJl1 whom rrquir('(l. 

Pardoll though 1101\- pa y ment of mOI)(,Y· 

Effect of pardoll, 

Repric\'l: and its efic<:t. 
Fees to officers. 
Penalty 011 ju;;tices cOlltl'a\'cning this Ad, 
Paper:::;' relating to application, to he (\led with SL'crdan of 

tIl(' ProYincl', 

JJCC(TXXI. 'I'll{' (;OH'l'nOl' lias p()\n'!' to grallt fe'pri('Yes 1 

COllllllutati(,n...; :IIH1 p:tl'(iOII:'. :dt('l'. ('Olr~'idi()ll. fur all olli'lIt'E's, 
t'X('ep1 C:l:-:t';-; of impl':l('~llrwlit alld n.Ul~alt('p not .ab.ate~, upon 
-;lwh (·ulHlltion:-;. and \nth :';IICiJ lTsl1'1l'flOns and IllnltatlOn~, us 
IlP lila:' ihillk proppr. :-lIh.i(·\·l 10 11w )'('!2:1lIation:-: pl'f1Yided in 1hi~ 
( '11:q,tpl'. 

l>l'('CCXXil. Sotllill:.! Iwr('ill l'Olltail/l'd :-;IJd// affi·rt Her 
1\I~1 j:'~1 \,,~ HOY:ll Prel'og:ltin' or :\lcl'C'Y. prO\'jdf'd tha1 no offence 
ca!; hr' panh')'H'{l lwior{' it i:-: (·Ollllllittf'd. :Illd ~lj('h pardon ~hall 
},p \·nid. 

Hawk. r. C., A. :2, t·. :~7. !'. :~s-C'h BUllls' .T1I~t., " Pardon." 

DCl'CC:':XJII. >\ pardon JlW,\' hr (·itJIf'I' h:' )\('1 of Parliament 
nrh\' 1...rtt('l':-: Prltpnt. 

C I (' J .).) t ,.. ('h 'n 'J t "P d .. .:Jtp 1 •. ' " ... )-t, 0/-- , IHII" Ii-., ar on. 

DCCCCX XI \T. \Yh"ll (III applical ion j:" llladp 1 () t11e Gon~rnor, 
for a pardoll, he mtly f\·quil'C' the pr(,siding .lwk(· \)1' 1111' Court 
lH't'orl' \\'hich thp conyictioll \\':1:" 11ad. or the public prose'cutOl' 
hy wholll the indidmcnt WH:" pl·(I~(·cufpd. to furnish llim, without 
d~lay. \"itlt a s1 atCl11cnt of the 1:-\('1:-: pl'oYf'd on 1h(' 1 rial. and of 
any other 1'(1('1:-; IJ[I\'in~: l'<'If'l't'Il<'(' to tllP propri,·ty of granting or 
t'dll~ing' l11L' pardon. 

DCCCC:\X\'. It :-;llall lw la\dl1l for tbl' (~ueen':-; l\Iaje,-.;ty. and 
for tlw (~(w('rnor afol'(,:-;:Iid. to extend the Royal l\1pI'CY to an\ 
Pt'fSOIl imprisoned t'Or any olli>lil·t·. althoug'l!'he ~hall "w impri
~oned tor non-paynwnt or nlom'.\' to :-:oJlH' party otlier than tIll' 
ern\\'I!. 

DCCCCXXYI. \Y}wre ttH' Queen's >\lajPs1\'. 0)' the Governor 
of this Proyillc{' for the time heing. :-;lwll b«· pl~'ased to ('xtpnd the 
Rnya I ~If'rey to n ny otff'nder cOllyicted or any of}j'nce, pl1nisha
•• llIt- with death or otht'l'\vi~f·. and by ,,'arrant under tl1(' Royal 
Sign ,:\1 al llW 1 ('ountersigned by one' of the Principal S('cl'f:'1 m:ics 
of :--Itaft'. 01' bv warrant under the hand and :-;t'al at arms of such 
Governor as itforcsa it!. shall ~,Tallt to such of render either a tj'e(' 
or a conditional pardon, the discharge of such offender out of 
custody, in cas{' of a free pardon, and the perforluance of the 
condition in the C:.1:;(' of a conditional pardon, shall have" the effect 
of a pardon under the' Great Seal for such offender as to the 
tplOllY f'Or ,vhich such pardon shall have heen granted: Provided 
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always, that no free pardon, or any such discharge in conse
quence thereof, nor any conditional pardon, nor the performance 
of the condition thereof, in any of the cases aforesaid, shall 
prevent or mitigate the punishment to \vhich the offender might 
otherwi:-:e be lawfully sentenced on a subsequent conyiction 
for any offence committed after the granting of any such pardo n 

DCCCCXXYII. The pardon, either free or condition;t I, of a 
defendant after judgnlent, prevenb the execution of the judgment 
and gi\"{~s hirrl new credit, character and capacity (1 eh. C. L. 
775) : Provided, that no disability specially imposed upon him 
by la\v a~ the consequence of his conviction shall he removed 
by such pardon, 1 Ch. C. L. 77G, and casps there cited,) nor with
out express words of restitution shall any property forfeited by 
his conviction be ren'stcd in him. (Hawk e. 6, ~. 5-1 ~ Ch. Burns, 
.. Pardon .... ) 

DCCCCXX \~lll. The pardon, eitllPr fret' or conditional, of any 
defendant for an offence, and his discharge out of custody shall 
han' the effed of a p:udon as abo\'e for such offence, but shall 
not rclieyc him ii'om pnnishment upon cOllyidion for all IIffencf' 
committ('d aftcl' till' ~\,:Illt of sUl'1t pardo!). 

DCI )t'CX~I:X. The (,XCI'lltion of tIll' .iudgnwnt may like\\'i:-;c IH' 
~u~pf'nded hy:1 reprie\T. (1 eh. C. L. '7 ,-,Ii.) \yhif'h may be grant
ed either by t.he Crown, 01' by the Conrt f'mpflwered to a warn 
{'xecution: (1 Hale, P. (~. :1Ii~; '2 Hale, 1'. C. 41:2.; 1 Cit. C. L. 
75~.) if hy thf' Crown, it i:,-: g-rantablt· ;11 it~ men' di~('r('tillll, ex
pl'e:':'f'd t~ tht' said Court hy any ~ufficient Illean:-; to conYl'Y tIll' 
same, and thereupon the Court ~hall l'f':-:pik the dpfendant a(" 
f:ordingly (sanw ;\uthorities), if hy duo Court, it i:-: ~:rantahle at 
,liscretion whpneyf'l' ~n 1 v~f:t n t i~t1 .111:-:t i CP rf"111 ires the wit hd r;i w;t1 

nf the iurhmlPllt. 
'2 Hak, P. {', -11'..~; 1 ('h. (" L, ,,',; ... II 

Dl'('CCXXX. Tllf' (~our! i,:-: bound to !.!rallt a l'eprien' in tiv' 

tollowing eases:--

ht. \Yhen the ddi:l1dant, being a icm:tif', is pl'('~nall1. 
1 Hale, P. C. 31iS; '2 Hale, P. C, 406, 41:3; 4 BL 

Com. :W.i; 1 l'h. C, L. 7jfJ. 

2, \Vlwll tlw deli,'JHlant lH'(~Omf's insane anc!' judgment pro 
nonnced against him. 

~ Hale, P. C. :370; 4 Bl. ('om. :3%; I Ch. C. L. 761. 

DCCCCXXXI. fl.-Judges of Assizc:, haye thl' power of re
prien' after their Commis:-:ion 5s determined. 

~ Hale, 1 ~; 4 Bl. Com. :187; Hawk, U. :!.,c. '1, ~. I). 

DCCCCXXXII. In all eases in wbidl any person shall be 
char~ed with felony, the officers of the Court before which such 
pers~n shall be tried, OJ' any proceedin~ had \\~ith r~gard to such 
dmrCTe, awl who shall render any offiCIal sC'rncc~ III the matter 
of sl~ch charge, or in the course of ~uch trial, to the person so 
charo'ed with felony, shall he p:lid their lawful iecs for all such 
:~E'rYi~I':O; out of the puhlic funds, in the same manner a;-; other 
fces due ~lnd payahle 10 thf'm i!l respect of official s~rvices, hy 
them rendered to thf' Crown, In the conduct of public prosecu
tions, are now paid, and no such fpes shall in. any eas~ be dt', 
~nanded of or payabl p by the pe,rson clmrgf'd With snch felony. 
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DCCCCXXXIII. If any justice or coroner shall neglect or offend 
in an:v thing contrary to the true intent and meaning of any of 
the provisions of this Act, it shall be la\vful for the Court to \vhose 
officer any such examination, information, evidence, baiJmcnt, 
recognizance, or inquisition ought to have been delivered, and 
such Court is hereby authorized and required upon examination 
and proof of the offence, in a summary lnanner, to set such fine 
upon every such justice or coroner as the Court sh~ll think meet. 

DCCCCXXXIV. \Vhcn a reprieve, commutation or pardon 
is granted, all the papers or documents connected there\vith pre
sented to the Governor, shall be lodged 'within ten days after the 
grant in the office of the Secretary of the Province, by \vhom 
they shall be kept as records open to public inspection . 

• 
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PART Y·. 

OF PROCEEDINGS IN THE POLICE, OR 
IVIAGISTRArrES' COURTS. 

]. OF THE PROCEEDlXGS I:'<J POLICE ('t)l'R'l':-4. 

2. OF' ApPE.\L~ FlW:\l THE POLIn; Cm-RT:-C. 

TITI .. E 1. 

OF THE PROCEEDI~GS IN POLICE COURTS. 

n;1;). Charge to be read to deiendant, and he rf~4uired to plead. 
!i:3.,. The plea, and ho\v put in. 
H:{/. hsue, !to\V tried. 
n3S. One )lagistrak mav receive informatioll. 
039. SaIne in summary conviction. 
~.40. J udgInent on con\riction. 
fl41. Judgment or inlprisonment, until fine ],P paid. Extent 

of imprisonment. 
~~·2. Defendant, on acquittal, to lit' dischar~·ed. O!'der that 

prosecutor pay the cost:-:. 
943. Abettor:-: punished on summary conviction. 

944, !145, H46. Assault. 
ti4 i. J udgnlent a~'a i nst prosecutor for cost. ... , 

94~, ~14~ •. Certificate of conviction. Its for·m. 
!I;)O. )Ia~'i:4rate may disehal'~·I'. 
~,;) 1. ('prtil1eatt" ,,-h{m f\-Ied. 
!,;,"..!. Certificate, conclush~, (·videllct'. 
~);-,!1. .T LU h~·nwllt. 1)\ whom {' X~ ·c.'uteu. 
!L"')-!. Fine, hy wh;)m re('('ivcd IwtilJ'(' (·0l1llnitn1l'1lt. and ]\0\\ 

applied. 
il;');). Fine. to whollll'aid aft(·\' cOlnmitmenL and how applied. 
f6t3. Proc('f'dings a~'ainst ~r:q.dstratc 0)' Shel'ift~ on negkt'f 

t() pay fine into county treasury. 
\1;) ~. ~l1bpcpnas for witncss(·s. and punishil,g them for di..;· 

obedience. 
~'58. ~ 0 fee..; to witn('s~p:". 
~'5!'. nurin~' tiIne allo\yed fol' hail, and until jwlgtneut. 

deff·ndant to be cOlltinu~·d ill custody of officer, or 
committed to jail. 

960. Form of f'ommitment. 
061. By ,,,hom executed. 
9t)~. Defendant may be admitted to b;til. 
963. Bail, ho\v and by \vhom taken. 
964. Form of the undertaking. 
96;). r ndertaking, when forf~ited, and action t h~l'eon. 
966. Forfeiture, ho\v and by whom remitted. 
fnl/. Application of p(~nalti;'s in summary ('()Il\'ictioll~ 

fIG, a. Commitment on non-payment. 
fH38. Discharge in certain ea ~~ 's. 
f .. ;!I. Smnmary conviction bar to any other proceeding. 
~17'O. Apprehension of person comnlitting :-:ummary Ofi"p.llC~-:-. 
971. Linlitation. 
n'i2. Compelling appearance of \VitllesSt·~. 

DCCCCXXXV. In the cases in which the Police or ~Iag·is· 
trates' Courts have jurisdiction, when the defendant is brought 
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hefore the lltagi:-;tl'ate, the ('It:tr~:l' against him 11lust be distinctly 
)'l'nd to him. and hI' must bt~ required to plead thereto. 

DCCCCXXXVI. The defendant may plead the sallle pleas as 
upon an indictment, but hi~ plea must lw oral, and entered upon 
the 11linutes of the mngistrate. 

J)C(,CC~XXYJJ. Cpon a plea other tlmn a plea of guilty, the 
magistrale mu~t procec-d to try the issue. 

DCCCCXXX VII!. In all ca~l'~ ,,"here hy this Act two or more 
.Justice~ of thp P(,~lce are authorized and required to hear and 
oeterminp all\" complaint, one Justice shall be competent to 
receive the Ol:iginal information or complaint, and to if"sue the 
summons or warrant requiring the part if'S to appear before two 
or more Jll~tic(':-; of the Peacl': and after l'xamination upon oath 
into he mcrit~ of the said complaint. and the adjudication here
upon by any ~lll'h two .ln~lices being made, ali and every the 
~ubsequpnt pro('(·f'ding·:-; to enforce obedience thereto, or other
\\"ise, whethf'r re:-;pecting the pena Ity. fine, imprisonment, costs, 
or otlwr matter or thing rebting' to the oiTence, may be enforced 
hy pither of the ~aid .rllsti('f'~. or 1)\" all\" (ltlwr .lnstice of tllP 
P'f';ll'f' fo), 1he same di~1Ti('t, ('ol1nl~·. ;'it:--, town or l:lace, in such 
:llld the li\';p tnrl11lH'r f1~ ifdolH' II," the :-::1111(' 1\\"0 Ju,,:i('PS wIll, so 

lW;ll'd and :td.iwh::('d tIll' sliid ('on;plaint: ::nd ,,·here tIl(' ori~.6nal 
C'()lYJp!~tint or i n10rlll:1 fion ~ha'J 1)[' mndr to :1 ny .J u:-:! i('f~ or.r H'-itices 
tIl" tIte PPrl('P, diitprf'nt 1!'OIll the Justiep or Justicps bpjore whom 
the sam(' ~lt;dl Iw llcurd :lIld ddermine<1, thf' torhl of conyiction 
s!t:11I lw mnd(' confl-lrmabh· ~tJ1d ~I!'(,ol'ding to tIl(' t;ld. 

1 )Cl'CCXX\ 1\. In all C'(l:-:('~ of summar.\" ('oll\'icti()n, persons 
;1I"('lIsf'd :--llall i:f' adlllittf'd 10 make their fllll answer ;-Jnd defence~ 
and to 11:1\"p all ,,"ilJH's:-:f'S ('x;uninf'd and ('r():,-s-cx(H~inerl hy 
COllIIS(" fir .\1101'11('\", 

Dec CC ~ L. \ \"11f'11 tlw d('li 'wl; Illt plead~ ~·uilty, or is con
,. ieted, eithcr by t.he magistrate or by a .iury. the magist.rate 
must render ,judgment thereon, of finp or imprisonmcllt. or both. 
a:-- 1he ca~w Ilw,\" require: but. 1]1(' fine ('<II1I1Ot exceed 
nor the imprisonment ~ix months. 

l1ce c ex LI. . \ judgment 1hat tlle deft>ndant pay a tine, may 
abo direct tbal he be impri.,;;olled until the fine bl' satisfied; 
~l'('cifying: the extent of thp imprisol1l1lfmt. ,,,hich canllot exceed 
one day lor ('Y('r~" pound cltrinlel/ of the fine. 

DCCCCXLI I. \Vhel1 rlw deitmdant is aeqlliU('d by the rnagis
truk he must be immediat('ly discharged; and if the magi~trate 
('( ·rti(v upon hi~ minutes, that the prosecution was nnlieious or 
without probable cause. the ma~isll'at(' 11lllst order the prosecu
tor 1 CJ pay tIl(' ('osh of tlJC proceedings. or to gi\"(' satisfactory 
seC'ul'ity. hy a written undertaking. ,vith one or more sureti('~, to 
pay the :-;amc to the County Tn'asurel' ,vitltin fifteen days ;1irer 
the trial. 

DCCCCXLIII. Jf any person shall aid, abet, counsel, or pro
cure the commission of an)' offence w"hich is punishable on sum
mary f'ollyiction, either for PYf'l'Y time of its commission or for 
Ihe !irst :lI1d ~;('cond tint(' only, ;'1' tot' the fil';-;t time only e\"CTY 
:--ucQ persol.l shall. on conyicti~n hefore a .iustice or justic~~ of th'e 
peace, be lIable {or eyE'l'Y first, spcond or suh~equpnl offence of 
aiding. a betti\l~. coun~·elling. or procuring, to the same lorfciture 
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and punishment to which a person guilty of a first, second or 
subsequent offence as a principal offender is by this Act made 
liable. -

DCCCCXLIV. Wh~re any person shall uula,vfully assault or 
beat an'y other person, It shall be la,vful for any magistrate, upon 
c?mplamt of,the party aggrieved, praying him to proceed summa
rIly under tlus Act. to hear and determine such offence, and the 
offender shall forfeit, and pay such fine as shall appear to him to 
be meet, not f'xceed~ng together ,vith costs (if ordered) the SUln 
of five pounds;, an(~ If sl~ch fine, together with the costs (if ordered) 
shall not be paId eIther Immediately after the conviction or with
in such period as the magistrate shall at the time of th~ convic
tion a ppoint, the offender :-;hall be imprisoned in the common 
gaol for not more than two lllonths, unless such fine and costs be 
sooner paid; but if the magistrate shall deenl the offence not to 
be proved. or ~hall find the assault or battery to have been jus
tified, or ~o trit1ing as not to merit any punishment, and sha1l 
accordingly dismiss the complaint with costs, ifhe [-;hall so order 
he shall forthwith make out a l'crtifica1 (' unrler his hand, stating· 
the tttct or such di.;mis:o;al. and sh~ll df'lin-r SIH'h (,f'i'1ii1t':l.t\~ to tIl;' 
pal·t~' a;;?:aillst whom tlw eompbint WilS prei('lTed: and if such 
(~o~ts shall not be paid imll1ediatdy npon di~missal OJ' ,,-itlrin ~u('h 
period a~ :-:uch 111agi:'4ratc shall at. the time of :-:uch di~·.mis~al 
a ppoint, it :"hall be la ",1'nl for him to issu(' his W« l'I'ant to levy 
the al1lOunt of :":uch co:-:l~ \dthin a cprtain time to ])c in tllP ~aid 
,,-arrant expressed, and in case no distl'e~:-; sufticient to satisty th(' 
anl0unt of snch warrant slmll be so found, to commit the pa rty 
ordered to pay such co:-:t:-: to the I~Olnmon gaol 101' not morl,tItan 
ten day:-:, unle:o.s such costs shall be sooner paid. 

DCCCCXLY. 'Yher(' any perSOll t1.!plil1st whom allY such 
c0111plaint shaH haye been pl'eterred for any common assault or 
battery, shall han~ ohtained such certificate as aforesaid, or hay
ing been convicted shall haye paid thp. whoJe amount adjudged 
to be pair! u neIer snch ('on viction. or shall ha ye suffered the un
prisonment awarded for non-payment thereot; in every such case 
he shall be released frOln all further or other proceedimr:o;, ciyil 
or criminal for the same caust:', 

DCCCCXL YI. But if such Inagistt'ate shall find the assault 
and battery to haTe been accompanied by any attempt to com
mit felony. or shall be of opinion that the same is froln any other 
circumstance fit subject for a prosecution by indictment, he shall 
abstain from any acljudication therenpon, and shall proceed as in 
any other case of felony charged before him, and such magis
trate shall haye no jurisdiction in any case of assault or battery 
in ,,,hich any question shall arise a.s to the titl~ to any la~ds. 
tenenlents or hereditaments, or any mterest thereIn or accrumg 
therefrom, or as to any bankruptcy or insolvency, or any execu
tion under the process of any Court of Justice, and shall not pro· 
-ceed thereon if either party litigating make oath to that effect 
before him, 

DCCCCXL VlI. If the prosecutor do not pay the costs or give 
security therefor the magistrate may enter judgm~nt against him 
for the amount thel'eof, ,vhich may be enforced, III all respects, 
in the same manner as a judgment rendered by a Court held by 
a justice of the peace. 

. DCCCCXL VIII. When a conviction is had, upon 3; plea, of 
guilty or upon a trial, the ma.gistrate Illllst make and SIgn, ,vlth 

HH169 
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his name of office. a certificate in substantially the following 

form: 
.. Police [or JlagistralesJ Court, 

" City or connty of . town 01' to'\vnship of [as the 

I' case may be. 

,- The (iupen I 
I, against ( 

,. A. B. , 
., , ,1850. 

" The above Hmned A. B .. having been hrought before me, C. 
" D. a J u~tice of' th., Peace- of the town [oJ' city] of [as the case 
,. may be] char~('d ,vith [bri~fl!l drsi[(lIatil1g ,?e offence] [or" hav
" ing 1w(,1I re'l"irNI by me to girc bml /01' ~lS ~ppearance at the 
.. ne.rl COl(rt ~f Gene1'a/ Sessions of tIllS (hstnct or county, and 
., harin

c
!'!.' omitft'r/ to du so for tll'enty/ollr h01t'rs after beIng so 

h required: as thf' case may he.] 

.. And the above named A. B. having thereupon pleaded not 
.. guilty. [as the casema!! be] and having hepn thereupon dul~ 
., tried, and upon such trial duly conyicted, 

.. I hay.> adjudged.-That he be imprisoned in the gaol of this 
" - days. [01' • pay a fine ~f 
.• or be impris()lI("(lulItil it IIf' paid. not ".rcl'edillg days)' 
.. or both, as the f((SI' m({y be.] 

" Date(l :It the of 
" «, t' 

.. C. D . 

.. .T u~t i('(~ of the Peace of the town (oJ' ' city] 
.. of .. [IlS tlte cos!' may be. r 

,the da" J 

VCCCCXL1X. If the defend~llt hay\, pleaded guilty, instead 
of tlw :.;pcond pal'a~:r:lph, th(~ certificate must :-:tatt' ~ub~tantially 
as follow:-\: .. And the ~t bo\'t' named A. B. lin "ing heen 1\lrreupoll 
" duly conyicted. upon a plea of g-uilt.\·." 

DCCCCL. \\,111'1'" any pen·~on shall be summarily conyicted 
before a ll1agi~tl'ate of any offence, it ~11:t11 be lawful for such 
magi:·.:tnl k. if lw shall su think fit. to discharge the offender from 
lli~ cOllyidion, upon bi~ making; :-:uch :-:ati~fact ion to the party 
aggrieved for damage:-\ and cost~, or either of them. as shall be 
a~c('rtained by the said ma~:!·i~trate. 

DCCCCLI. 'Vithill twenty day:.; after thf' condction, th« 
magistrate must cau:-\c the certificate to be fyed in tlw office of 
the Clerk of the Peace for the distri('t or county where the con-
\riction is had. . 

DCCCCLIJ. The certificate, made and f~'led as prescribed ill 
t.hl' last two articles, or a certified copy thereof, is conclusiy€' 
evidence of the facts stated therein, and the conviction shall be 
presumed to be unappealed against until the contrary be sho\vn. 

DCCCCLIII. The judgment must be executed by the sheriff of 
the district or county. or by a constable or policeman of the city 
dllage, town or county in ,,-hich the conviction is had, UpOil 
receiying a copy of the certificate prescribed as above, certified 
by the magistrate or the county Clerk. 

DCCCCLIY. If a fine imposed be paid before commitment, it 
must be received by the magistrate~ and be applied to the pay" 
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nlent of the expenses of the prosecution. The residue if any 
mus! b~ paid by the lnagistrate, within thirty days ~fter ii~ 
receipt, Into the hands of the treasurer of the said district or 
county, for the use thereof. 

DCCCCL Y. If .the defen?an1: l?e ?ommitted for not paying a 
fine, he nlay pay It to the ~herIfl ot the county, but to no other 
person; ,vho must in like ma11l1l'l". withill thil"ty days after tlw 
receipt thereof, pay it. into the Lands of tllf' district Ol" count\' 
treasurer. as provirled in the Jetst artid(·. " 

DCCCCLVI. If the magistral" or sheriff l·eceiYing the fine fail 
to pay it, or such part of it as is so payahle, into the county 
treasury. tllP coulity tI'P:tSl1l"(T must imnlf'diatel~- commenC'p :1II 

action therefor. in the n:lllH' Ilf til(' ~ollllty. 

DcrCCLVII. TIlt: llla!!;istratf' lnay issw' suLp(pnas te)}' wit ... 
nessf'S. and punish disobediplw(' tllt·'I·~oL 

DCCCCLYII1. "\0 f(·(·s an' payable to a "itllf'S:-" t()l' his at~ 
tf'ndance in a poli('(' Of Jlta!.!'i:,.;t)";it • .'S (·om·t. 

Dcece LIS. ])ul'ill~ the t wellt \'-four hours :lllowed to a de
fendant to gin' bail. and until .i~d!;llwllt i~ g:in:·.n. he may br 
continued in the custody of th(' ofiie{'''' or cOllunittt-d to' the 
common £:101. til :ll1S\\'{'r" till' ,·h~lr£.· a;o.; the J1ILl~:i:'trate lIla.': .Ii. 
recto 

DCCCCLX. The commitment Hliist be ,...,i:!.nlPd by the mag-i:-:
o'ate. bv his llnllle of oflkf'~ :tIld lllU:o.:t h" in ~uJ,-.:tantiall~' tlw 
follo,,,i;lg' t(ll'm : 

.. Tht' sheritf 01' the' k"PPP1' c,r the common gaol of tiw 
i:'i required to r.-.cr-iyp :lnd dl'tain A, B., \\-ho stands ('harged bf'~ 
fore me for [rI"signatill!.: the qtf;·//CI', ,!..:I·}II,/,(tll'/] to :t I 1,"';\\ PI' tIll' 

chargp beiol't" a poliee ('OlHt in tilt' tOW11 [iiI' city] of , [liS 
thp case lila y be J. 

., Pated :1t thp, town [01' ('ity) of' " tlJ(' day or 
. 1 i-( 

"r. D .. ju,..:tice !If iIIf' ]>1':-1('(' or tlJl' t'Ollllty to'\"/I 
[01' f·il."] of ." [tiS ,hI' ('IISI' may lit) 

Deeee LXl. \Vhen ,·ollllnittf·d. the defendant lJIu:-:f IlP lif'

liyered to the ('u~t()(h of the propf~r oftiC'l'l". hy allY peace office}' 
in the district or ('om;ty to wl:nm the magi:--:tr:-Itfo may df'livel' thf
commitmenf, 

DcceCLXII. Eithel' heron· or after hi:-: ('ommittal. or UpUI1 

bein()" commit tc·fl. the d(·jpndant 111114. if hp require it. he admit· 
"=' 

ted to hail. 

D('CCCLXIIl. TIIP bail mu~t. tH" taken by the magistrate, by 
a ,vritten rec(J!,tnizancp, ('x('('uted hy tht, dd(·nd.ant. wi~h one or 
lnOfe :-:ufficient ~ul'eti('~ approy('(l hy 1 he ma~l:'\trate, III a SUIll 

not exceedin~· 

DCCCCL~\ i \T, The rNO~lliz:11W(, 11111:-:t h(' in sn"~t:llltially 11IP 

following form: 

" A. B. having been duly chnl'!,!·pd bef~re C. D., a justice of I.llt' 
pe I:ce in the tow·n J or c,ity] of. '. [as .tlte ('((Sf> may be] \ntL 
the offen(~p of [dpSl[!'l1atlng the 0/1('}/('(' [.~I'lJ('1 (flty.] 
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" We undertalre that he shall appear thereon, from time to 
time until judgnlent, at a police court in the district [couI?-ty
town, or city] of , [as the case may be], held by the JUS

tice above named, or that ,ve ,viII pay to the county of . ' 
[naming the county in which tlte Court is he~d] the sum of 

, [inserting the Sllm fixed by tlte maglstrate] . 

.. Dated at of ," [as tlte case may be.] 

DCCCCLXV. If the defendant fail to appear according to 
the recoO"nizance, the magistrate, unless a sufficient excuse be 
shewn, ;ust declare the recognizance of bail forfeited, and the 
district or county treasurer nlust immediately commence an 
action, for the recovery of the sum mentioned therein, in his 
official name. 

UCCCCLXVI. The District or County Court of the district or 
county luay remit the forfeiture, or any part thereof, upon good 
cause shewn therefor. 

])CCCCLXYIJ. Eyery sum of nlOney ,vhieh :o;hall be forfeited 
tOI' or as the yulue of any property stolen or taken, or for or as 
the amount of any injury dOlle (such YD lne or amount to he as
~('ssed in each (':!S(' hy the cmlYieting nlagi~tratp.) shall be paid 
to Ole purty ag~n'it'y('d, if kno'''1l, except ",here such party ~han 
h:IYP beell ('xamined in proof of the offence, and in that case, or 
,,-here the party ag:grieycd is ullkno,,-n, sueh ~um shall be ap
plied in the :,'ame nwnner as a penalty: Provided always, that 
\\"hcl'l' several persons :o::hall join in the comlnissioll of the same 
nilence, and shn 11, upon conviction thereof, e:1eh be adjudged to 
forfeit a sum equiyalent to the yalue of the property, or to the 
amount of the injury done, in every sueh case no further sum 
~ltall be paid to the party aggrieved than that ,yhich shall be 
torfeited by one of such offenders only, and the corresponding sum 
or sums forfeited by the. other oflender or offenders shall be 
applied in the ~nll~e manner as any penalty imposed hy a ma
gistrate i~ hereinbefore directed 10 be applied. 

nCCCCLXYIII. 'Yher(' the sunl which shall be forfeited for 
the value of lhe pl'operty stolen or taken, or for the amount of 
the injury done, or ,vhieh shall be imposed as a penalty by any 
magistrate, together ,vith the eosts, if a,:varded, (which costs ~uch 
magistrate is and is herehy authorized to a"rard, if he OJ' they 
shall think fit, in al1Y case of a summary conviction under this 
Act,) shall not be paid either immediately after ~he conviction, 
or ,,-ithin such period as the magistrate shall at the time of eon
,-iction appoint, which he is and is hereby authorized to appoint, 
it shall be la\vful for the convicting magistrate (unless ,vhere 
otherwise special1y directed,) to comInit the offender to the cmu
mon gaol orlIouse of Correction, there to be imprisoned only, 
or to he imprisoned and kept to hard labour, according to the 
discretion of the magistrate, for any term not exceeding two 
calendar months, where the amount of the sum forfeited, or of 
the penalty imposed, or of both, as the case may be, together 
with the costs, shall not exceed five pounds; and for any term 
not. exceeding six calendar months, "There the amount with 
c.osts shall exce('d fh-e pounds, and shall not exceed ten pounds; 
the commitment to be determinable in each of the cases afore
!"aid. upon payment of the aluount and costs. 

DCCCCLXIX. 'Vhere any person shall be summarily con
victed before a magistrate, of any offence, and it shall be' a first 
conyiction, it shall be lawful for the magistrate, if he shall so 
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th!u~ fit, to disc~arge .the offender from his conviction upon bis 
makIng such ~atIsfactIOn to tllf~ party aggrieved, for danlages 
a!ld costs, dt clthet' of them, as shall be ascertained by such ma
gIstrate. 

~ceceLXIX-a. In ca:o-:e any pcr~on convicted of any offence 
pumshal;>le by sUlnmary cOll\-ietion by virtue of this Act, shall 
have paId the sum aqjudged to be paid. together with costs, if 
a\varded, under such cOIlvictiolJ. 01' shall han' received a remis
sion thereof fronl the Crown, or ~hall haY<' sufrered the impri-
801~ment ~ warde~l fo~ non-payment thereot: or tll(' imprisonment 
aClJudged In the fIrst lllstance, or shall han' been tliselial'O"eJ frolH 
hi~ cOllviction in tll(' Inanner atol'esaid, in PH'},Y sllch~ease he 
shan be relen:-:pd from :11I i'Ilj,tllt'r or otllf'f pJ"()'·f~.:djn£:s j!)!, th~ 
same cause, 

DCl'CC LXX. Any pcr:-:Oll fonnd ('OillIUit1 in~ any i)llenCe PUll

ishable either upon i IldienBcnt or npon summary conviction. 
may be lmll1f'diatf'ly n pprehended without a wal:rant, by any 
peac~ otlicer, or hy the owner of tIll' property on or with re''''pcct 
to 'which the ofTence :-:lw 11 be commitit'd. or by tlw sen-ant of 0)' 

ally PCl'3Gll authorized by :-:uch o\vner, and forth with takeu be
fore some neighbouring Inagistratc, to be dpalt with according 
to la,,,; and if any credible witnc~s shall prove upon oath, b(,
fore a Inagi:-:! I'nre, that thel'c is l'casona ble ('~lll:-:f' to :o;uspecl that 
any property \\'hat.o.;ot'vcr, on or \vil h respect to which any such 
offence shall have been conmlitted, is in any (hvelling-house. out
hOllse, ~nrdell, yard, ('roft or other place or placef', the Inagistrate 
Inay grant a ,,-arrant to :-:('arch ~nch d\y('lling:-house, out-hom·;f', 
garden, yard, croft or other place or places, for such property, 
as in the cast" tor :-:tolen goods ~ and any person to whom any 
property shall be offered to be sold, pa,vned or delivered, if he 
shall have reasonable cause to suspect that any such offence 
has been cmnmitted on or ,dth respect to such property, i~ 
hereby authorized, and if in his power is required to apprehend 
and forthwith to carry before a magistrate, the party offering
the same, tog-dher ,,,-jth :o;u(·h propcl'ty! 1 () he dealt with according 
to l~nv. 

Decce LXXI. The prosecution of every offence punishable 
on summary conviction shall be commenced \vithin one caIen· 
dar month after the conlmission of the offence and not other~ 
wise; and the evIdence of the party aggrieyed sh0111x' admitted 
in proof of the offence. 

DCeee LXXII. 'Vhere any person shall be charged, on the 
oath of a credible \vitness, before any magistrate, with any such 
offence, he may summon the person charged to appear at a time 
and place to be named in tne summon:~; and if h.e shall not ap
pear accordingly, then (upon p.roo~ of tne due servlC~ of the sum
mons upon such person IJY deh~ermg the same ~o hIm personal
ly or by leavil1CY the same at hlS usual plaee of abode,) the ma
gi~trate may either proceed t,o hear and ~lispose of the case 
ex parte, or. issue his w~rran~ lor apprehendmg s~ch person and 
bringing hIm before hImself, or some other magIstrate; o~ the 
magistrate before whom the char~e shall be made, may (If he 
shall so think fit,) without any prevIOUS snmmons, (unless 'when 
otherwise specially directed,) issue such a ,varrant; and the 
magistrate before whom the person charged shall appear or be 
brought, sh&ll proceed to hear and determine the case~ 
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TITLE II. 
• 

OF APPEALS FROlVI THE POLICE AND MAGIS .. 
1~RA TES COURTS. 

973. Judgment of such Court revie,vable only upon appeal 
to the Sessions. 

974. Appeal for ,vhat causes allowed. 
H75. Appeal, ho,v taken. 
076. How allowed. 
!Ji7. Discharge of defendant fr0111 custody, upon under-

t:-ddng. 
078. Undertaking, "when and ,vith ,vhom fyled. 
~7!). Delin'ry of affidavit, and allowance of appeal to rna· 

gistl'ate or clerk of Court, ,vithin five days after 
a Ilo,,-n nee. .1\ pJH':'tl then oeemecl ta ken, 

:'~O. Return. whell and how mane. 
!}f-Il. Compcilill~: returll. 
!)t'~. Ordel'in~~ alld compelliug i'urther 01' amended return. 
!l83. Appeal, hy whom and how hrought to argument. 
~.84. If not hrought to argument, as proyided in last section, 

to he di~mis:.;ed~ unless continued for cause shown. 
~J~~. Appeals triable hy Jury. 
986. Seryicc of return on, and consequences of tailure. 
987. If brought to hearing by defendant, appeal must be 

argued, though no one oppose; if by public pro
seention, judgment to be affirmed, unless defendant 
appe:u. 

988. Appeal to be heard on original return. 
98[1. "\Vhat .iudg·ment may be rendered. 
990. J udgmf'nt to be entered on the minutes. 
991. Order. upon judgment for affirmance. 
992. Order, upon judgment of reversal. 
!l93. If ne,v trial ordered, to be had in Court of Sessions. 

Proceedings thereon. 
9H4. Proceedings to carry judgment upon appeal into effect, 

to be had in Court of Session$. 
995. On judgment of Court of Sessions, defendant may ap-

peal to Court of Appeals. 
996. Judglllent of Appeal Court upon appeal, final. 
987. Procee.dings to carry into effect judgment of such Court. 

DCCCCLXXIlI. A judgment upon any conviction, rendered 
by a Police Court, may be reviewed by the Court of General 
Sessions of the place for the district or county where the convic
t10n is had, upon an appeal, as prescribed by this title, and not 
otherwise. 

DCCCCLIV. An appeal cam10t be allowed, for any other cause 
than the erroneous decision of the Court, in the course of the 
proceedings before it, or in the determination of the cause. 
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DCCCCLXXV. For the purpose of' appealing, the defendant, 
or s~me one on his behalf, luust, \vithin ten days after the judO'
mem, ~al{C an affidavit, statihg the facts showing the alleO";d 
er~·or.s In the 'proceedings or conviction complained of, and m~st, 
w:thln that time, p~esent it to the district or county judge, or to 
a Judge of a SuperIOr Court, and may l1nply thereon for the al-
lowance of the appeal. . 

+ DCCCCLX~YI. !f~ in the opinion of the judge, it is proper 
.hat the question arIsmg on the appeal should be decided by the 
Court of General Sessions, he must endorse on the affida,:it an 
allo\vance of the appeal to that Court. 

DCCCCLYII. Upon allo,,·ing the appeal. the judge may take 
from the defendant, a recognizance with such sureties as he 
may approve. that the defendant will abide ,.the judgment of 
the Court of General Se~sions upon the appeal; and may 
thereupon order that hI"' be discharged frOll1 imprisonment, on 
service of the order upon the ofHcer haying him in custodp, or if 
he he not in Cl1:o-:torly. that all procl'('cling:" on the jungml"'nt hf' 
~tayed. 

DCCCC \TIlI. Tlte l'l'cog-nizallc(' II pOll t he a ppC'al, mllsl bf' im
mediately tYled with the elerk of tIlt' Court CIt' CenC'l'al S('~:-::ions. 

DCCCCLXXIX. The aitic1a,Yit and thc allo\\'ance of the appeal 
lnust be delivered to the magistrate ,vho tried the case, or to the 
derk of the Police Court, ,vithin tlyt' day:.: aftc1' the allowance 
of the rtppeal; and wlwn ~o delivered~ the appeal i:-: deemed 
taken. 

DCCCCLXXX. The l1lagistrate 01' Court rellderin~!" the judg
ment must luake a return t-o all the Inattcrs stated in-the affida
vit. and nUbt cause the affidavit and return to he fyled in tlw 
office of the clerk of the Court of Se~sioll:-;, within ten dt!y:-. alter 
the sen·ice of the affidavit and allowance of tIll' appeal. 

DCCCCLXXXI. If the return be not made within the time pre
scribed in the last article, the Court of ~ession:-; or the presiding 
judge thereof: may order that a return he made within a spe
cifiep time \vhich ma:· be deemed r~asonabl.e; and the Court 
may. by attachnIent, compel a comphance ,vlth the order. 

DCCCCLXXXn. If the return be defecttive, a further or 
amended return may be ordered, and the ?rder may be enforced 
in the manner provided for in the last artICle. 

DCCCCLXXXIII. 'Vhen the return is nlade, the app~al may 
be brought to argument by the defendant, on any day 111 tel'm, 
upon a notice of not less t~an. three day~ before the term, to the 
Public Prosecutor of the dIstrICt or county. 

DCCCCLXXXIV. If the defendant ~mit to briag the app~al 
to argument, as provided in the last article,. the Court must dlSe 
miss it, unless it continue the same, by speCial order. for cause 

shown. 

DCCCCLXXXV. Whenever an ~ppeal sha!l be . made from 
the decision of any justice under thIS Act as aioresaId, the Court 
of General or Quarter Sessions shall have P?wer to empannel 

J to try the matter on which such deClsIOn may have been 
~are: and the Court, on the finding of such Jury, under oath, 
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shall tlwl't'upoll gi U' such judgment ~I~ tIle circum::;tances of the 
cas:~ m~l y rf'quire: Pl'o\'ided ahvay:-:, that such Court shall not 
in :1 ny rnse adjudgt, the payment of a ,fine ~xceeding five pounds 
in addition to the c();,!~, or order the ImprIsonment of the per
son ;:0 cOHyicted, for any period not ex('p('din~: one Inon1'h; and 
:-lll fillf'S impos('d and I'('(~ove]'('(l hy the judgment of sueh Court. 
:-;hall he applied and di"'Pfl:-:('d or ill tb' S[Ulle Infll1ner [t~ olher 
HllI'.;'; n'co\"('I'I'd u:ldl'r tbn provi;-;i())J~: oj' thi:-; A.('1. 

DCCC'CLXXX VI. Tlte df'1f J lldant rnu:-;t St':TC UpOll sUl:h Public 
Pr.-,;-;\ 'I'lli (/J', ;; l'fll'Y of n.t:· returll, with or ]W;<Il'e the l,lOti:!' of al'~~U
ltwuL j i' lIt' l;~ i! to do :-:", 1 hI' apIJe:d must l){' d!~:!lll~;:~cd. upon 
U1)OJI Dl'flfli' or llw ];tilul'l'. l1nl,'~'s 11:«' ('Olll'! dhl'wi:~(' direct. . ~ 

Dceee LXXX YII. It' 1 lIt' appeal lH_' Lrumdlf tu heariil!,!' by the 
dei('lLdant. it must be an~:u('d, t hough no olle appeal' to oppose; 
but. if bruu!.!"ht on by the said Prosecutor, he rnay take judg
ment of :tffil'm~ll]('e, '1I1;!f'~:-: thr' d('!i'nn.rmt appenl' "to nrg-ne the 
appeal. 

[)t'('CCXXXYIU, The appeal lllU:"j lit' Ilf';trd upon 1Ite ori
,'2inal return; and no ('op)" 11\1'1"1'(," Jll't'ri bl" rUJ'ili~lted Ii))' the 
11:-:(' of thp Court. 

Dl'CCC LXXXIX. After hearing' the appeal, the Court must 
give .iudgment, without f('ganl tu tt~Chllical errors or defects. 
v.rhich haYl' not prcjudiced the ~n bst; llltia 1 rights of the defendant; 
and m:l)' render the judgment \\'llich tlJ(' Court 1)('10"" should 
han' rendered, or ma~·. according to the ju:-:l ice of the case, affirm 
or f('\'"I'S{' the jlid~'III(,llt, in whol ... or ill part, a~ to all or any of 
tIw defen(hmls, iftltel'('lH' more tlwn onc, or may order a new 
tria 1. 

DCCCCLXC, 'Yhen judgment is gl n"ll UP(ill the appeal) it 
must. he entered upon th(' minut(-'s. 

DCCCCLXCL If the jw]g'nwllt 1)(, affirmed, the Court nlust 
direct its execution, and if the defendant has been discharged on 
bail, after t IH' commencement of the execution of a judgment of 
imprisonment, must commit him to the proper custody for the 
rem:1 inder of his ternl of imprisonment. 

DCCCCLXCII. If the judgment be reversed, and the de
fendant lw imprisoned in pursuance of the judgment of the 
Police Court. the Court of Se:..;.;ion:c;: must order him to be dis
charged. 

DCCCCLXCIII. If a new trial be ordered, it must be had 
in the Court. of ~cs;-;ions, in the same manner as upon an issue 
of fact on an indctment ~ and that Court may proceed to judg
ment :tilcl ('x(,(,lltion, as in an action presecuted h~' indictment, 

DCCCCLXCTY, If any proceedings he necessary to carry 
the judgn1l'tl1 upon the appeal into etlf:.('f, they must be had in 
the Cuurt of Sessions. . 

PCCCCLXCYI. The judgment of tht.' Court of ::::;ession upon 
the appeal, is fin[l.}. 

DCCCCXCVII. The same proceedings must he had, to carry 
int~ e!fect the judgment of Superior Court upon the appeat 
as 1f 1t had been taken upon ~ judgment in an action pro$~' 
euted by indictment. 
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PART VI. 

OF SPECIAL PROCEEDINGS OF A 
CRIl\IINJ.\L N ATtJRE. 

1. OF CORO~ERS' J~o."E~T:". A~D THE DCTIER OF C()RO~ERB. 
"2. OF ~E.'\RI 'II W.\RTU:\T:-;. 

3. OF PROCEEDIXC:-, .\I;.\I~:-';T Fl'(;ITIYES FRO:\I JCSTIf'E. 

4. OF PROCEEnlr\'G~ RESPECTI~(; Y.\(;R.\:\TS. 

5. OF PROCEE[)I:\f;:-: RE:-,PECTI\"I; \)1:-'( lIWERLY PERS()~S. 
6. OF PR(ICEEDING:-, RE:-:I'I:I'TI:\,(; :\U:-:TEr.:-:,\PPPE;.JTICES, AND SERVA~T8, 
7. OF CRDII:\AL :-:T.\TJSTIC:-:. 

~. l\II:-:CELL.\:\EI'l':-' PRO\'I~JO:\':-:\:-;n nEFI~ITTO~~. 

TITLE r. 
OF CORO~ERS' lNQUESTS, ~\l\"D THE DUTIES 

OF CORONEH~. 

np,'-'. In \\'h:I 1 (':l:-:t'~ Coroner to ::-ummnn ;:\ .iury. .\ llmher 1)1' 
,illlTO),:-\ to he ~nl1lmonpd. 

~)~)~). 'Yhat l 'oroncl'. 
100. J nr\' to be :"\\'OrIl. 

1001. 'Yitlle~,,('~ In hl' ~llhpcpnaed. 
1 n(,'~. Compf'lIi:l:: attrnd:mce ot' \\'itlles~es, (Jnd pumshmg the1T 

di;-:( ,hedienc('. 
100:3. Verdict of the iur". 
1 004. T('~·t imon\", ho\~" t~ken :1nd fi]f>d. 
100.-,. Conknt~ ~f "erdict. 
100f). If dc>fendant aITe~ted before inqui~itlOn filed, depositions 

til ht' ({..Ii \-cl'f'd to ma~istrate, and bv him returned. 
100-;-. '''arrant GI)" alTf':-;t of party ch:,rgpci by Yl?rdict. 
1 OO~. Party be pr('~('nt, 
loon. Fornl of '''arrant. 
1010. Party in e'u:-.:tod\". 
1011. 'Y m:rant. ho\\" ~xf'ruted. 
101'2. Prn('('f'djLg-~ of Inagi~tl'aft', on defendant being brought 

beton' bim. 
101:1. Clerk "'ith whom inquisition is filed. to furnif'h magis

trate ,,"ith copy of the ~alne and of testimony returned 
there\yith. 

1014. Co),oner to deli yer monl?Y or property found, on dpceaseri, 
to county treasurer. 

10 }:"). County t~'ea "Ufer to place money to credit of county; 
and to ;-:1'11 other property and plaee proceeds to credit 
of count\-. 

1016. )Ioney, ~vhen and how paid to representatives of 
deceased. 

1017. Statemcnt under oath. from Coroner, before auditing 
his accounh. 

1018. Police ju~ticps may perform duties of coroner, during 
his inability. 

1019. Compen~ation of coroners. 
1020. Same certainty as indictment. 
1021. 1023. Inquisition may be quashsd. 

DCCCCXCVIII. 'Yhen a Coroner is iniorlned by affidavit that. 
a person has been killed or dangerously ,vounded by another, or 
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has suddenly died, under such circumstances as to afford ~ reason· 
able ground to su:-;pect that his death bas been occaslOne~ by 
the a~t of another, hy criminal moans, or that he h~s commItted 
:,uicide, he I11Ust go to the place 'where the perso~l IS, and forth
with summon not less than t,yf'ln' perf:ons, quahfied by law to 
sel'Y(' as jurors, to appear befor~ him forthwith, at a specified 
place, to inquire into the can Sf' of the death or \vound. 

DCCCCXCLX. The Coroner within whose jurisdiction the 
body shall be lyina dead, only. shall hold t lIe inquest, not with
:-;tal~ding that the ~all:-;f> of death did not arise witllin his jurisdie-
tion. 

6 and 7 Viet. c. 12, s 1. 

1\1. 'VIH'1l the jurors appeal', thf':- must be sworn by tho' 
Coroner to inquin' who the person was, and when, ,dlCre and 
by what Ine:IIlS Ill' came to his el.·nth or ,\-as \voUlHled, as the 
e:'ls/' may 1)(', and into the circumstancf's attendin~' the death or 
,voundillg', and to render a true Yf'rdict the)'('oll. according to the 
('yidence offered to them, or arising fronl tlw insl)('ction of the 
bod\r. 

~! Hale P. C. GO; 3 n. alld A. 260. 

lUI. The Coroner m:ly issue suhpcenas for \yitnesscs, return
abI!· fortlnYith, or at ~;uf'h timc and place as he may appoint 
He lllw;;t summon and f'xarnil1f' as ,dtncssf's, eyery pcrson ,,'ho~ 
in his opinion, or that of allY ot' the .lury, lws any kno,yledge of 
the fad~; an,1 he must summon as a witness a licensed surgeon or 
physician~ ,vho must, in tl1(> prf'sellee of the jury .. inspect ihe body, 
;Ul(l a;iyc a profe:-:sional opinion :-IS to th(· causc of the death or 
\\'oulldin.~·. and if the jury slw 11 n'quire it llf' sha II summon an
otllf'r such surgeon or pbysician to attend as a witness as above. 

2 Hale Vii. 

l\III. A witn('~:s seryed ,,-ith a subpn'IHt may J)(~ compelled to 
att('l1d and te:-:tifY. or lll:ly ht~ pnni:':\lcd 11)' tht~ Coroller for dis
Ohf'(lil'nee. as upon a sllhpo·n:l is;-.;urd by a 1l1:lg;istl':-tle, and on 
1:,i]llI'(' to appeal' shall ht' fined t w('n1:- ~billin~':-; by the Coraner. 
t-',\('ept the medical \\-itncss. ,,·llO sImI! f())'fi:>it tt'll puunds unl(':-;~' 
he can ~h()\ .. ' good caus(> ag:J;nst the :-;allll.', 

r\IIII. After inspect ing the Lody, and hearill~ the testimony. 
!11C' .iu~'~- mn~t render their Ycrdie!, and c('rtity it hy an inquisition 
III wntmg, SIgned l)y them. spttlllg' fc)r1 h that it "-a:-:; taken on 
\'iew of the body (:2 Half' .iO) the place ,\'here it was taken 
(Hawk, P. C. b. ~, c. D, :". -2-2.) who tlll' person killed or \rounded 
i:-:, and whell,where. and hy wbrlt llleans lw e:'illle tu his death 
or "~a:,, \\'Ollllded~ or where the J Jf Hly ,,-a:-; found (1, B. a lid C. 247,) 
and If he ,vere kIlled or ,younded, 0)' his death ,vere occasioned 
!)~- the' aet of another, by criminal means. who is g'uilt~- thereot: 
If sueh PCl':-:()1l he !\:llOWIl or dis('(lHTf'fl. 

l\II\~. The testimony of tIl(' wlf 11l':-.:-:C~S e)..amincd by the 
Coroner's .iury, must be red.uced to writing- hy the Coroner or 
und!'r ,his d~rection, in the prf'S('IlC(~ of the -pa;·ty ella j'! .. :;cd "~ith 
the o~en~e, If he be present, g;i \'illl2" him full opportunity for el'u:-:s 
('xamlllatlOll, and must be fortliwith filed by him . with the 
inquisition, in the ofii(,(, oi'the Clerk of the Peace for'thc district 
or county. 

. l\1V. The verdict mnst sho'w that it \\-as taken by the oaths of 
lawful persons of the district or county (Ha,\" P L~ b 2 ~" 

~ ... . ,c. ~, ~. 

• 
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22,) and their names should be inserted in the body of the inquis
ition, (6 B. & C. 247.) 

. ~VI. If, however, the defendant be arrested before the inqui
sItIOn can b~ filed, the coroner must deliver it \vith the testimony, 
to tlte magIstrate before whom the defendant is brought, who 
must return it, with the depositions and statement taken before 
him, in the manner before prescribed. 

MVII. If the Jury find that the person \vas killed or wound
ed by anothers under circumstances not excusable or justifi
able by la \V, or that his death was occasioned by the act of 
another, by criminal l11eans, and the party committing the act 
be ascertained by the inquisition, and be not in custody, the 
coroner must issue a ,,'arrant, signed by him, with his naine of 
office, into any district or county of the Province, for the arrest 
of the person charged, and for taking him before such coroner 
or before S0111e other magistratps haying jurisdiction, in order 
to his being committed. 

l\IYIII. If thp party accu~ed be present on the inquest, the 
coroner shall comnlit hinl forth with tor trial. 

J\IIX. The coroner's "Tarrant must be substantially III thf' 
follo,ving form: 

"District or County of , [or as the case may be.] 

"In the name of Our Sovereign Lady the Queen: To any 
peace officer in this Province: 

.. An inquisition having- been this day found by a coroner's 
Jury, before me, stating that A. B. has come to his death by tilt' 
act ·of C. D., hy criminal means, [or {(:; the crIse 111:11) he, (IS f()und 
by till' inquisition :J 

"lOU are thel'eiol'P commancipd forthy;:i: il to Rrn':O~: the ahoy,' 
nanwd C. D., and hl'in,~ him 1)(,[(11'(' me, [!lr t(!I.'/' him 1/1:1;)/'(' th,' 
/l:'fll'/'S! and !/lust ll(ccssiM,~ 7lw{tistrale in tltis district or cflllllly."] 

.. Datpd at tlH' city C!f , [or as the cos/' may he,] tllP 
day or ' 1 R[)O . 

E. F., 
Coroner of t 11(' district or county of 

[or (/s the C({SI' may 111'.] 

~IX. If the party be already in custodJ: the coroner :-;hall 
indorse a detainer on the ,,,arrant of arrest, III the same manner 
and form as prescribed f01" other ,varranls or arre:;t. 

~IXI. The coroner's \\'arrant shall be seryed, in any distl'id 
or county of the Province, in all .re~pects .and in the ~am~ man
ner as a magistrate's \varrant or lllIormatlOn, except that It need 
not be backed in another district or coullty. 

:\1XII. The InaO'btraie shall proceed on the .\\'urraut, when 
the defendant is l~rought before him, and cxarnme the charges 
contained in the imluisition, and hold the defen~ant to answel', or 
discharge him therefrom, in the same manner, III all re~pects, as 
upon such magistrate's warrant. 

MXIIJ. G pOll the arrest of the. derendant, the ~lcrk of th~ 
Ptace with 'whom the inquisitiOl: IS hIed, I:l.l1st, Wltl~out (le]~~, 
furnish to the Inagistrat e a certified copy 01 It, and of the test.l~ 
mony returned therewith. 
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lVIXIV. The coroner fllllst, within thirty days after an inquest 
upon a dead body, deliver to the Clerk of the Peace, any money 
or other property which may be found upon the ~ody, unless 
claimed in the meantime by the legal representatives of the 
deceased. If he fail to do so, the said Clerk may proceed against 
him for its recovery, by a ci vii action in his official name .. 

~IXV. Upon the deliyery of money to the said Clerk he must 
place it to the ·credit of the Receiver General. If it be other 
property, he luust, within thirty days, sell it at public auction, 
upon rea~onable public notice; and must, in like manner, place 
the proceeds to the credit of the said Receiver General. 

~IXVI. If the wune\' be demanded ,Yithin one year, by the 
Jegal representatives of'the deceased, the Receiver General must 
pay it to them, after deducting the fees and expenses of the 
coroner and of the district or county, in relation to the matter, or 
it may be so paid at any time thereafter, upon the order of a 
Judge (If any Superior Court [i fter cause ~ho,Yn, 

,\f XYH. B(·fr;j·f: :',wfitiug ~ltld nllowii1!~' tIlt' ltl"t"ount of the 
('Ul'oncr, ht~ lltU"t iii' rC'(:uired to pi'oduce 10 n Ju<!;:;f' of any ~u
perior ('OlU!. :~ :..;. atcmc1l1 in ",-riting of any mOlley OJ' other pro
l'e)'t~· fi.mnct upon p('r~oll"; upon whom inquC':':ts hayp heen held 
hy him. Yeri (led lly hi~ oath. to the effect that the statement is 
tnw. and tLat the money or property mentioned in it has been 
delivered to the ]f>u:al l'f'}H esentatiyE' of the deceased, 01' to the 
said clerk of' the court, and his account shall thereupon be audit
ed and allo,,,pd ')" ~uch judge. 

}IXYII. If the coroner be absent or be unable, [or any cause,. 
to attend, the duti(\~ imposed hereby may be performed by a 
police jnstice, or by a magistrate, ,,,ith the ~ame authority, and 
subject to the same obligations and penalties as apply to the 
coronel'. 

lVIXVIII. The coroner is entitled for his services, in holding 
inquests and performing any other duty incident thereto, to such 
compensation as may be fixed by the judges of the superior 
courts for the sectioll, and approved by the Governor, and he can 
receivc lor those services no other compensation or fees what
eyer. And the medical practitioner shall receive the follo\v
ing fees: in each inquest, for attendance only, £ 1 5s.; for at
tendance and post mortem exaluination, £2 1 Os ~ for attendance 
and post mortem examination and analysis of the contents of the 
stomach, £5; and 1 s. per mile for travel going to and returning 
from such inquest. 

, l\IXX. The sams degree of certainty is requisite in inquisi
t.IOns as in indictments, and the rules relating to the description 
of the offences in indictments, and as to variences therein or 
amendments thereto, so far as the same are applieable, shall ap
ply to inquisitions. 

l\IXXI. An inquisition l11ay be squashed for defects appearing 
on the face of it, if not amendable, 011 the application either of 
party interested or the Crown . 

.l\'IXXII. It may also be quashed for the misconduct of the 
coroner or t.he jnry. 

• 
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TITLE n. 
OF SEARCH WARRANTS. 

1023. f.\earch warrant defined. 
1024. Upon \vhat grounds it may be i:-:sued. • 
I025. It caunot be issned but upon probable cause, supported 

by affidavit. 
1026. Before issuing warrant, nlagistrate must pxaminf:'. on 

oath, t lw complainant ;\ nd his witm'sst's, and tak~ 
their depositions in \vriting. 

I 027. Depositions, ,,-hat to contain.-
102~. l\Iagi:4ratt'. when to iSS1Je warrant. 
10',H)' FornI of the warrant. 
1030. ny whom servell. 
1 0~31. OffiClT lila y hrea k opl'n door or window to exeeutp. 

\varrant. 
103~~ . .:'tIay hreak open door or window to liberate person 

acting in his aid or for his own liberation. 
1033. \Yhen \ntrrant may be sen-cd in the nl' o·llt t.·me d . ~, an 

direction therefor. 
1034. \Yithin w}wt time ""arrant mu~t IH' executed ;Ind 

returned. 
10:~;). Otlil'('r to !.!:ive rec('ipt for property taken. 
1036. Property. Wl1l'l1 delivered to magistrate, how disposed of. 
1037. Heturn of \,-arrant and delivf'ry to magistrate of inven-

tory of propert~· ta kl"n. 
1 038. :\Ia'2'istrate to ddiv('r tOpy of inventory to the per~on 

i'rOln ,,,host' possession property is takl"n and to 

a ppli<..::tllt for \\"a rra Ilt. 
I 03!). If grounds for warrant eontrovl"rtpd. magistrate to tal\.(, 

tf'stimony. 
1040. Te:-:tirn()I1Y. how taken and autht-nti('ated. 
1041. Property, ",hen to be restored to ppr:.;on from whom it 

\\'as tal~en. 
104'2. If go()(b stolen, to WhOIl1 tu be deliyered. 
1043. Depositions, ~('arch warrant, return and inYentory, to be 

returned to Court of ~('~~iOlIS or City Court haying 

jurisdiction of otrel}(·('. 
1 044. ~Iali('iol\sly and \yitl1out probable cause procuring 

st'arcll \varrant, a misdemeanor. 
104;). Peace officer, (·xN,(·<lillg his authority or eXf'rcising it 

with unne(,f':,-sa 1'\' ~(,H·rity. guill," of a misdemeanor. .. ... - .. 
1046. If person ehargpd with felony he .,uppos{·d to have 1:1 

dangerous wE'apon, or allY thing which may he used 
as eviuellt'!· of commission of offenct·, magi~trate may 
uirect hun to be searched, and the weapon or othel' 
thing retainf>d. <":Ilbjert to hi~ ordpr or the order of 

the ('ourt. 

lVIXXlII. A ~e~l rd1 warrant is :.tn ol'der in wI'iting in the n:tlIlt: 

of the Queen. signed by a fllagistrate, directed to a peace officer, 
1 'C; lL , .. ' 
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commanding him to search for personal property and bring it 
before the magistrate. 

}IXXIV. It nlay be issued upon either of the following grounds: 

1. 'Vhen l.l;,te property ,vas stolen or embezzled; in 'which 
ease it may ~ taken, on the warrant, from any ~ouse . or other 
place in \vhich it is concealed, or from the possesslOll of the per
son hy Wh0111 it \vas stolen or embezzled, or of any other persoll 
in whose possession it may be: 

~!. 'Vhcl1 it wa;o-; wwd a:-; the means of committing a felony: 
in "rhich case it may be taken, on the ,,-arrant, fronl any house 
or other place in which it is concealed, 01' fr0111 the possession of 
the person by,dlOrn it was used in the c?m~ission of the offence, 
or of any other pprson in "Those posseSSIOn It may be; 

3. 'Vhen it is in t.he possession of any person \vith the intent 
to use it (tS tlw Ineans of committing a public offtmce, or in the 
pO:-;~f~~sion of allothf'l', to whOin he may han' delivered it for the 
purpose of CO]) cea.li ng: it or prc\'('nting its being discovered; in 
\vhich C'I:"('. it may be laken. on th(' ,\'arrant, fi'om such person 
or from :1, housp or oJ-her place' occnpif'd by him. or under his 
(~OJ1trot or from the posse~sion of the pel'~:()n to ,,,hom he may 
ha VP :-:0 (Jp li \'f'}'f·d i L 

DXXV. :\ :--;(':tl'ch ,,"arrant e{tlllwt be isslwLl but upon probable 
cause, ~:.:upporte~ by <lffiduxit. naming or describing the person, 
and pal'ticnlarl~r dl'~cribing the property and the place to be 
~('arched. 

~IXXVI. 1'11(' lllagistru te lllust, before issuing the "Tarrant, 
('xamine on oath lhe complainant and :my witnesses he may 
produce, and take their depositions in ",Titing:, and causE' them 
to be suhscribed by the parties making then1; but a positiYe 
oath that :1 theft has been comnlitted is not llece~~sary to justify 
the i:-:;suing of a search '~Tant. 

:2 D. & R. 97. 

"UXXYll. TIl(' depositions must set f01"th the facts tending to 
establish the grounds of the application or probable cause for 
helie\'ing that they exist. 

\lXXVIII. If the magistrate be thereupon satisfied of the 
existence of the grounds of the application, or that there is pro
bable cause to belieye their existence, Ilf~ must i5sue a search 
\varrant. signed by him \vith his name of office, to a peace 
officer in his district or county, commanding hilTI fortlnvith to 
~ea t'ch the person or place named for the property specified, and 
to bring it beiore the magistrate, 

:2 Hale, :2;i:'?; lIale, Sum. 93; Burn'~ ~T ust. "Search Warrant." 

MXXIX. The warrant must be substantially in the followin rr 
• 0 
lorm: 

"District or County of [as the case l/lay be.] 

) .. In th~ naI?e of Our Sov-.ereign Lady the Queen: To any 
I eace OffIcer In the county ot [as the case may be.] 

.. Proof, by affidavit, haYing been this day made before me 
that [stating the gruund of the application in tlte same manner]:' 

.. You art' there!; ,re commanded, in the day time [or " at any 
time of the day or night," as the case may be,] to ~ak; immedi-

• 
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ate s~a~'ch ~n the person of C, D., [or, "in the house situated"
deSC1:zbwg. it, or any other place to be SNlJ'cli"d with reasonable 
partlCl~l~rlt!~. a~. the case way be,], for ~he following property: 
[descrzblng 1t wuli reasonable partlculrll'lty; ] and if you find the 
sam~ or any part thereof, to bring it forthwith be'fore me at 
[stat I n~" flip place,]' 

,. Dated at the city of 
the <la,\," of ~ 18-0 , t), 

[us lhl' case may be,] 

"E F , .. 
.T ustic(' (,t" the Pe~lee of the [di.litricl, cOlwll; 

or town] or [os th" caSt' may hc.] . 

,~lXXX. A :-:\.:'arc~ 'YiuT.<:m.t ma), il~ all ('a~:('~, 1)(' scryed hy allY 
of the o.ffic~rs nwntlOneu III It:-: (hl'{'ctlOn, but hy no 01h('1' person, 
except I.n :u.d ~f the officer. on hi~ requiring it, he being: present 
and actmg" 111 Its execution. . 

2 IIale, 150. 

l\I~XXr. ~he otii('Pt, lllay ht'(';ik O}l(,11 an outer or illner door 
or ""lndo,v of a house. ()1' any part of tlIP hous(', or any thiJH!'" 
thereill. to execute tIw warrant .. if: ;d'tt'l' norin' of his <.tllthoril\ 
and PUl'p0:-!(·' he he reilbt·d admitt;IlH'C. ' 

:2 11:tlc', 1,11. 

JIXXXll. lIl! 111<1,\- bl'('~d\. 01'('11 :111," OUler Cd' inller door or 

,vindo\v of a hou:-:t'. for the purpo;;;.p of liherating a Pt'L";{lll, Willi, 

having en1 ('red to aid him in the execution Ill' tIlt' warrallt, IS 
detaincd t herein. or \dwn lll',-,e:-;~al'y it)}' IJis Ol\"n lib(,l';! 1 ion. 

l\IXXXlII. The Inagistrate HULst ilbt'rt a direction in t}w 
,,'arrant. thal it he sen"cd in flIp day 1 imc. unle~:s the :-1; lida yil:, 
be positin~ that the property i:,; on th~~ IW1·;-::'ll. or in till' 1'IiI\·(J 10 
be seurclwd: in \yhich case, he wa \- j ll:-Tl't a direction. that it 
be served at any time of tIll' dJ.y or ;li;!ht. 

:2 Hall', P. C, l.j(); ;J Burns' Ju.·,t., 7'17. 

l\IXXX I \~, . \ :-O:f'; l1'ch ,,-arrant must he ('x('cui cd. and returned 
[0 the m~u!"istl'atp hy whom it ,'::t:-: issued, \vithin the c!;I\:-> nOp!, 
it~ datc...\fter tlu_~' (:'xpiratioll of that time the warrant, unlf's~; 
executed. is void. 

1\1 X XX 'T. \ Ylwn the ot1ic('l' t:tke~ prOpPI'ty uncle)' the warrant, 
he mlL"S gin..' a I"Pceipt for the prop('rty taken. (:..;pecifying it in 
detail,) to the person from ,vhom it \\-;:I~'; ta.ken by him, or in 
'whose PO:-::-':f's:-;ion it \\-a~ found, or. in t.he a.bsence or any person, 
he l11Ust kaye such receipt in till' place wlwre he found I he 
property, 

31XXXV1. \Vhen the property i:.; de1i,'ered to tl1P magistrate 
he must, if it "-as stolen or enlbezzled, di~po~(' of it ;tS proYid.~d 
hereinbefore. If it ,vere t;I1';l'n on ;1 warr:1nl i~sued on the 
grounds stated in t be second and third subdi vision;..; of artidc ! O~!4 
he must retain it in hi ~ pos:->ps~ion, su~ject to t he ol~der of ~he 
Court to \vhich he is required to return the proceedlllgs belOJ'(J 
him, or of any other Court in whieh the ofience, in l'l':.;pect to 
'which the property ",as 1 aken, is triable. 

l\IXXXVII. The officer must 10rthwith return the warrant UJ 
the magistrate, and deliver to him ~he prop~rty taken, with :t, 

,vritten inventory thereof, l1lade pubhcly, or 111 the l~rescnce ~i 
the person from ,vhose possession it was taken a.nd of the apph-
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cant for the warrant. if they be present; ycrifled by the affida
,"it of the officer, and taken before the nlagistratJ, to the follow
ing effect: ., I, A. B., the officer by ,,,honl this ,varrant was 
" executed, do SWf'ar that the above inYf'utory contains a true 
.. and detailed account of all the property taken by me on the 
" ,,"arrant." 

JIXXXYI1l. Tlw magistrate must thereupon, if required, 
delin'l' a copy of the inventory to thl' pers~n from who~(' posses
sion the property was tnken, and to 1 he apphcant for the "warrant. 

l\1XXXIX. If the grounds on which tIl(' \varrant was issued 
Iw controH'rtf'd, tll(' magi~trate mu:-;t proceed to take testimony 
in relation thereto. 

~IXL. The testimony giyen by each \yitness must be reduced 
to witing and authenticated in the manner herein prescribed. 

l\!XLl. If it appear that the property taken is not the same 
as that described in the \varrant, or that there is no probable 
cause for believing the existence of the grounds on ,vhich the 
warrant was issued, the magistr~tf' must cause it to be restored 
to the person fi'om ,vhom it was taken. 

~ Hale, 15]. 

~IXLII. If it appear that the goods \vere stolen, they are to be 
delivered to the ~heriff of the district or county, to the end that 
the offender may be prosecuted and restitution made. 

:2 Hale, 15). 

~IXLIII. The Inagistrate must annex together the depositions. 
the search ,,"arrant ~lnd return, and the inventory. and retnrn 
them to the next ('riminal Court for the district or c·ounty. haying 
power to inquire into tlH' offence in re:-;pf'ct to \yhich thf' search 
-warrant ,,"as issued, at or before its openillg on the first day. 

l\IXLIY. A })(>l':"on, who, Inaliciously and "without probable 
cause, procures a s('arch warrant to lw issued and executed, i:-; 
guilt y of a misdemeanor. 

:;\IXLY. A peace officer. who, in ex.~cuting a search ,Yarrant, 
wilfully exceeds his authority, or exercises it ,vilh unnecessary 
severity, is guilty of a Inisdemeanor. 

l\fXL VI. When a person charged ,,-ith a felony is supposed 
by the magistrate before ,,,,hOln he is brought to have upon his 
person a dangerous weapon, or any thing ,,-hich may be used as 
evidence of the commission of the offence, the Inagistrate may 
direct hinl to be searched in his presence. and the ,,"eapon or 
other thing to be retained, subject to his order or the order (\1' 
the Court in ,vhich the dpfendant may be tried. 

• 
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TITLE III. 

OF PROCEEDINGS ~AGAINST FUGIT1VES 

FROl\I JUSTICE. 

104'"' , 
. ,. l\.lTC~t 111 such fugiti\,' ihll 11 the l'llited KinO"-

dorn and Bl'itbh Po:':-(':-:~iUll;-;. ;:"> 

1 (q:~, 1\ I'l'{'~t of :-:neh fll~!'ltl n' from ~llly i;)j'{·i~'n C'OUIl

try ('XCi'pt tl1(' {TJ~i:"d :--:!:1tf':-:, 

10-!!I, lO~)(). EXl('llt of \Y:II'1':lld, 

10.->1. _IUTI ':"" ()r~ll('11 fll(,.::-iti\-(~ rl'(~m Ullilf'l Slatl':-:, 

l05'!. l(),~);J. l();~ !-, Pn;('(·(·dill'.t:-; in ~;Injf', 

1 () _. E t' t' " . 
.I I. '"T:,/W 0 W~'l~l,"e il',;11 ('IL-;{ori,'. 

10-(; l>l'O{:'" '([:11"" l' " "" ,I 1 '. ' . 
• ' , ,\.. ,:" 0, ,l]{':,t :IPL ('!;!!illll::Jl!':::. :-:iiill 

InI' to ~"!llf' L'l'd:'!' 011 m;I~'i:-:,t 1':1110':-; wan::nl. 

1 n,-.;, . \dmi:-::-;iol1 til lmil Ol' 0: !;':Hlcr. 

1(1.-)". ~'\oti('(· t,. Proyincial (:(;"-('l'/ll~:'l:t. 

'1'-' TTTJT Ii' . l' ". '" 

- ~'J .. \ 11. any ~:l~C'illi.l:."l!I\"(, 11'0ln :,;1\" kl'h:':;1 I','illlll'\" :-::1\(: 

h [T' 1';" , , . ' . . 
t e mte( l,ta,lC'S oj .. \mCl'H'!t, lW\';!l~ (',Iillnlittetl ;UIV oi1:'!l('I' 

therein. not 11'j'a~'Oll;~',](' 01' po!ilil·::tI. "'hich b~- ill(' la\\'·~ of 111i~: 

Provinee "-QuId lw })n;ji,~ll;iLI.' \\-;til (~('nnl I,,' ii1iPl'i,'():!lill'!:1 i!1 

the Pel1irf'ilti;ll'Y, :,'1' l>y il:lpri-:Jllllk:;~ i:~ ~li'y Caol \\'jt!, h:lr:i b.

hour f!;r no~ 1(>:-.: 1:1:';1 tb~':>,--· month·:, L,c ~;'l:"d ia t;li:"' Pl'll\jiJ('f' 

db 1. ~ 1 I " " I ' '1 1 .. 
an e ('Ll:d':":"'I[ It''\ire a rn;''...:'i'~;;'U;(' ,(('lTLi \\'11' 1 t I,' l'O]llllW:";iOll 

of ;'o'Udl 01l~W'f', 11(' :~hall alld 111:,,/ j)(' :lIT(';-'I('d :IIH( committed 

upon ,,-arrant nf such lllW.!"ist\,:tlt~ Uj')():l ~l!ch Ckll'gc allll :-:a~j,-.:l:lf~

tory evidence :1ddll(';·(j ~~:-:, :If'!'onlill~ to the la\\':" of this ProvilJ('(', 

'would justil\'tlJ(' i'~~'llin~' ofsl1ch \',-:IiT:.l!lt, if1!lf' O!f('li('(' 11:111 lH'f'll 

comm{ilf'rl in th" PrO'.'i:l('('. 

"l.TXIT,- ';;" 1 I I J' I ,-j'", ., 't i' l 

':,.1... -'!~\... I 'E('ll "'alT:1lh :,11:--1: 1\' S:: Wit'!ii aLlt!lUil Y OJ' 1dl' 

delin~ry of 111:.' ctL'w1er to a!I~- l;('l'>(ji) competent to l'ee('in' him 

lor conveyance ill-:o :-;Iwh forci:':.':1 ('{)Ulill'Y, Oldy in (':!:-'(~ a. requi

sition shall hnxc h('~ll m[[(k lu 111(' (;n~'('i'l!()r of tlli:--: PrOVill('(~ 

by the E~\('(·u;i'.C' (;OH'l'I'111Clli Ill' ,'Uf·ll iill'(':~:n COUi1tr," or its 

ministers C1' officf'r:-; :-tlllhol'iz('d 1.0 JJlnLe 'ih' >'[1:1(', ~Illd ;-,1lI_·h re

quisition d-:all h:t\c been a:::~I.'Hi.('dl(J by tlw GU\('l'll'~l' at hi:-; di:'

cretion, by and \vi:h the [~dvice of the .E~=cellti\·c Council of tilt, 

Province, after .saljsl~lc~(}]'y c\'idC':~C'~' of ('l'i:-nin:=diiy has been 

submitted to the GUH_'l'nu!' :l',-::~.;n< fhe u;:':ndrr for any such 

offence as aforesaid and an order thereupon, under the SL~'I: 

manual of the Governor, be gi\'en tu the magistrate . 

. ;\l;n 1 G~ 
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i'IL. Such warrant shalljustity the comrnitnlent of the offender 
until the order by the Governor shaH be give~ to the Inagistra~e 
i r it be so rri yen ,vi thin one month from the tune of the commlt-

fl lf'nt faili~ which the offender shall be discharged and shall 
, b 

not be again liable to arrest upon the same charge. 

1\1Ll. If any such fugitive i'r01ll any of the United States of 
America hayinO" commi tted therein any of the offences of mur
ocr assault with intent to commit murder, piracy, arson, robbery~ 
for~ery or uttel'a nee of forge~ paper, b~ found in this Province 
and be charged upon complaInt 01~ oath before a! udge of a~y 
of the Superior Courts ill this ProYlnce OJ' any magIstrate thereIn 
,vith the conlllission in any of the said ~tates of any of the said 
offences, he shaH and may be arrested upon the ,,~arrant of such 
jlld~!:c or magi:-:11'ate. and there?poll comlnitted to th~ ?omm0!l. 
gaol of the (li~;t.rict, Collllt y or (,lty \v]Jere the ,varrant IS Issued, If 
the judge or magistrate :-:11a11 be ~;atisfied that such clmrge is 
\n~ll fonndcd, upon >( ~cll eyidence of criminality as, according to 
tIll' laws of thi~ Province, would justify the arrest if :--uch offence 
had been committed in this Province. 

" lULU. Copies of the depositions upon ,,~hich an original war-
rant in any or the tTnitcd States may haxe bePIl gTanted, certi
fied under'thc Imnd orthe of11eer or p'erson hayiug' -the legal cus
tody thereof and alll'~1ed upon tIle oath of the );;I[''ry producing 
I hC:>1ll to be true copif:':' of the original depo~ition:--;, may he recf'ived 
j a cyidence upon the making of the complaint and the i:-.;:suing of 
the ,-;arrant of' Hrrc:>:,-;t of the magistrate . 

. \1 LIII. The warrant of commitment :-;hall remain in full force 
and effect for and during the space of' two months, o\~er and 
:dJOYC the time actually required to con \"ey the oilender from the 
;':::101 to which he sl!all hay" been committed. by the readiest ,yay, 
out of this Pl'oyince, and shall thereafter expire. and the offender 
~ball then be di:"charged by the order of any Judge of any of the 
:-;;tid Superior Courts, upon the application of the said off{~nder 
tlwl'efor, after proof made of reasonable notice of his intention 
to ffi8ke such application giyen to the Proyincial Secretary, un
k:-;:-: sufficient eH use he :-:hpwn to the :-;aid J udge ,,~hy such dis
charge should not be ordered. 

l\1LIV. The committing magistrate shall forthwith, after com
mitting the offender, transmit to the Provincial Secretary a cer
tified copy of his ""arrant of commitment, and of the proceed
ings and ('yid('nce in connection there\vith, and the Governor of 
the Province, on receipt ther('of~ and of a requisition of the 
proper authorities of the said United States, or any of them, 
in which the offence wa:-; committed, shall by order under his 
sign n~anu~l order the offender to be delivered to the person 
authorIzed In the name or on the behalf of the said States or 
any of them, to be there dealt with according to law: and such 
person shall be authorized, in virtue of such 'warrant, to hold 
the offender in custody and to take him to the said United States, 
or to the said State "rhere the offence 'vas committed. 

MLV. If any such fugitive ,vhile in custody shall escape 
therefrom, he may be retaken in the same manner as any per-. 
son accused of any offence in this Province may be retaken 
upon an escape. 

:JILVI. The proceedings for the arrest and commitment of the 
person charged shall be in all respects similar to those provided 
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f?r th~ arrest an~ com~itm~nt of a ,Person charged \\' ith a pub
hc oftence COlllillltted In thIS ProVince, except it he otherwIse 
herein specially provided. 

l\ILYII. The magistrate nlay admit the person arrested to 
bail, by a recognizance ,vith sufficient sureties amI in such a 
sum as he deems proper, for his appeal'all(~c before bim at a 
time specified in the recognizance, or lor his surrender to lH' 
arrested upon the order or 'VU1Tant of the governor of thi:-
Province. 

l\IL VIII. Immediatf'ly upon the commitment of the person 
charged, the nlag:ist rate must g:iy(' lIotice to the Secretary of the 
Province ofthl' name of t11(' P('},SOIl and the c:luse or hi~: arrest, 
and mu~t transmit at the ~ame tin\(' to the ~('crdarv an exem
plified copy of tIll' ,Yarra11t of arrest, and of the operations and 
proceedings in support tlicl'Cof. 

Tile fOI'('goiIJ 6 1'10111 Pruvillcial Statuks, 

TITLE I\'. 

t)F PROCEE DI~CiS RESPECTI~G V A(-}RA~TS. 

lO[)~I. \rllt) <tl't' Yd::'T~111t:--. 

lOtIO. Peace ollicC'l's. ,,-Iwn I'cqlliI'4'c1 I,y :tilY p(-,r.~oll. to C;!l'i': 

,-agrallt 1> .. 1ol'e :l magi:.:tr:t1., f(H' examination. 
1 Ot:1l. \-;lgranl~ ",hen to h· ('ollvickd. Form of ('cl,til1catc' of 

conyietinll. 
10G2. Certificrlte tn con:-:tituk record of conviction, and to })f' 

i\-led. Commitment of \·~I,s!Tallt. . 
1 06~). Peacf' o1liccrs to arrest and pursw' a person disguised, 

and take llim bc1(lre a magistrate. 
106-1. Private citizen nwy tit, so, wit.hout w;trrant. 

1065. Peace officer may require aid. Duty of pel'.:'ons re
quired to aid him. 

1 o6G. ~ eglect or refu:-:a I to aid peace officer, without la ,\"1'u t 
cause, a misdellleanor. Punishment. 

1067. }I<tgi:-:trate may depute a freeholder of the district or 
county to make arrest of person disguised. If hi~ 

name be not known, fictitious name may be used. 

~ILIX. The follo,ving persons are vagrants: 

1. A person ,vho, not having visible Ineans to maintain him
self, lives without mnploymcnt: 

2. A person who, b~in.g an habitual ,dr,~n!.\:ar?, .. abandons. 
neglects, or refuses to aId In the support of Ill~ tamll) . 

3. A person \.vho has contracted an infect~ou~ or ?~her dise,~se, 
in the practice of drunkenness or debauchel y, 1 equll mg challta-
ble aid to restore him to health: 

4. A common prostitute, \vho has no lawful employment, 
whereby to maintain herself: 
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5. 1\ person wUIHlering abroad ~lld beg?"ing, or ,vho ~oes 
ahout from door to door, or places hllllself III the stre~ts, hIgh
w:tY:':, pas,;;ag'cs, or other public place;;:, to beg or reCelye alms, 
OJ' ;'aw.,;cs or procures any cllild to do so : 

Ii. A person w[tndcring abroad and lodging in taYCl'ns, groce-
1'1C,~, ale-lwu:,c.o.:, ,\';alcl! or station-hon~(':~, out-houses, 111<;trket
placc~, ~:llcd:-:. stablc:-:, h:uns or unil1Labi!e~d ~uildil~gS, or In the 
open air. and not giyin~~' ;1, good [tccUlmi of hunself: 

;. A l)f'r~:',!it \\-110, ll:c';il!;~' hi:,: f<l(,(' p;:linted, di:,coiorcd, covered 
or C()W,~,;ti('d, or j)~'ii:~r .)tLt'l'wi:-.:c di:-:~!'ui:,cd, in a manner ealcu
lated to Pi"_,,cerlt hi:-: l)('iIL< idt'lltilied, :qJpeal':" in a road Ol' public 
higll'.''-~l.\'. or in a fil']d. lot. \\'O()el 0)' ('n('lu~clF('. 

~ , . 

}.ILX .. \. l'GHT (;i/JN'r mu~l. w}wn required by any person, 
':'~trry a yagr;nt 1wj()l"e:1 ma!..:'i:-:tnl1c 01' police justice i!l thr same 
city, Yi]h~ff', tn,...-n or ('clinty, or belil/'(' the Inayor 01 tlle same 
!·il)", [or the purpD:'-':~ of' eX:ll~Jinatjoll. 

J,fr...XI. H 1he nw~~j:..:tl':11f' be :-::lIi:-:lied. from the C()II!'e:-:~';on of 
111(' Iwr;-';Oil :-;0 hrou!.!,'11t. lX'jil\"(' him, or h~T ('olnpeknr 1e:,!imollY, 
tlwt liE' i.-..: :l y::tQyflllt. Ill' must conyict him, :1mi 111l1:·:t mal:e and 
:;i!2:n. \yith Ilj:~ llanll' of offiCI', a eerlifk:t1l' sub.::tantially in the 
r,dlO\':ill~' form: 

"1 ('el'tii\ that A. D" 11avilJ~~' been brou;.;;ht he~(}r(' me, eLar,~('d 
\\ it h beiw.!' ~t ya!2"),~IIlt. I lwyl' duh" f'X:1 mined t be ('h:H'~e. rll,rl tlt:; t 
upon hi:-: I 'wn e~llii's::-:ion in lIly l;j't'~(,lle{', [u/", 1I1)(J11 tl'st/moIIY a,.l
fl/I !'rll"'.'/lil"· iii".] hy ,'.-It;('h it :tpl'(':'l':-: 1jl~:~ he i:..: n, pel'-"!p [pll;'
,""Ifin,':.!.' ift." U','sCl'i;ilioll t'ril//I/lu,t! ill till' S.'Ir:'i:'I,':/'()/I. {,llfl/'r. II'/Iich is 

"flfil'iljlriate to tit., Cit.':",] I han' adjudged t hat Ill' i,,,; a ya~~T(Il~t • 

.. natP(l,:1tthe [or city] 1.[' ,t1te df'y 
or . IS; 

"}' -L' 
J. 1.'." 

.. .T ll'-:! iee df the. 1-'t,:tC'E' of the 
:' [r.i' (/~ !lit' u/::;/' may he,] 

lULXIl. TIl(' ll:;wi~;l rak must iml1lcdia1 ei:,' cau:~'I- tL:- cel'tifica1e, 
\Yl~i('h ('omlituk:" ihc ]'('(,~;1',1 of ('un-iclion, to be ,'y1"d in the 
ltiiic(' or 111(' Cled.;: of tIH' PE':IC'C it)!' tlw cr,:tl'id Ill' ("nun1 \'. and 
IIlU;-.;t, 1:>' a \Y:I:T;!:l;.:-i~'):f>(ll)y hiln ,,-i1h hi...; IWllll' o{'oi1lce, COlll

~nit tll(' ya2T:1lit. if Ilii~ a ilohl'iollS oil'('r;ilc;', and :.! :)r()~ iet' obJ'eet 
,_ ' ~ t • 

tilr s:/('11 relic;: I() ~J;., (:ot:lI1\- 01' di<il'ict POll:;' (;1' C(Fi'ection if 
there be Oilf', ;:)r nut ('x('('cdi!;,'2,' ~i~~ m('!!ll;:-:, :-tt Lard i:tlJolll', or if 
tlw Y[:gl'an1 he an imp'I'pI I' pcr:,on to h' ~n committed, or if 
tl:f'f{' be no such H()u:-:e or Correction. h0 mu:-:t 1w (~:lmmitted f~>r 
a lib· term, to tllf' f'onn i \- ;rliL if t~l(,1'(' iff' one, 01' t1!(' i8il ()fthe 
div'ricL . ,. .. 

.~\fLXliI. It i:-: L!H' du' ,. of en'!", ~)c:w(' uLcer to arrest 
and t;:! ke ~"uch per:;on lv'lore a mt:;,je~t rate, to be proceeded 
a.~:ainst as a yagrant; and when the peace officer is credibly in
formed, that the Y;:1gl";:1nt is \yithin the district, county. ('ity, 
Yill:t~Te, or town, he mu~~t pursue him, and ill like mamlPl: arre~t 
him and COllYCY him bpj'()l'c the 111agistra: Co 

IVI,LXIV. A private ?itizel1 of the COUllty, district, city, town, 
or nIb ~T, m;:iY also, \nthout \Yarrant, exerci:~e the powers con
ferred upon a peace officer by the last article. 

IVILXV. In the execution of the duties imposed upon the peace 
officer he may command the aid of as many male inhabitants of 
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h~s. county, city, village or to\Vl1, as he may think proper; and a 
cItIzen so commanded, may provide himself or be provided ,,-itll, 
::iUC~l n1ean~~ and v,Teapons as the offiecr gi\'ill~; cl)Jnmand may 
deSIgnate. . 

.l\ILXVI. 4 pel':-0n so commanded to aid the officer, "',\ ho 
\v~thout lawful cau:' c l'ef~fo:es or ne~.!:l('d~ to du :0-:0, is guilt~- 0[' n 
mIsdemeanor, and I~ pUlllsl!;tblc b\- :t iiue not ('X('('('<\!n:~' fh'(' 
pounds, or by illlPl'i'JlllllCllt lint (,x(~(~l'ding one month, 01' bod1. 

r.ILXYII. it 1I1Z1~;sti'at!' 10 whom complaint is made ~l '..!'~linst a 

person charged :lS :~ Y~t~:rant. Ill:ly. by a \',~:Irl':lnt, sig'llf'cl I)" him 
,vith his 11an1(' UI' (li,:I';', dCj:l:k any 1'lt'('!lOldt'l' oi' the (lis!l:il't or 
county to an('st and hrin~tbt' Y:t~lT:ll1i Iw[()\'f' him til :ill~\nTI111' ~ . 'J , 

complaint: and if the nalll(' ot'tll(' person complained of br- not 
known, he ma~' be descril)ed in 1he warrant and in ~dl sub~e· 
quent proccedin~.!:s thereon, by a. tictitioll~ name. 

TITLE y, 

OF PROCEEDC\'GS RESPECTIXG DI~:OR· 
DERLY PERSO.:~S . 

.. 

lOtiF-;. 

lO\i~. 

10~O. 

lO~ 1. 

10i3. 
1014. 
107~. 

lOi{~. 

1077. 

1078. 
1079. 

1080. 

\\,110 ar~ disorckrly person:.;. 
On COl!\1 luillt, warrant to be i<";SIWd, 

1 . 

On con:'t':,:,iml (11' p~'()Or tll;lt he i~ ;1 di80ruel'ly Ilf'r~c:n, 

~cC'ui'ity ~() ;JC' rell,tircd. 
If ~ccuriTY ,~'i Yc'n, del; 'Ilda nt to be discharged. If not, to 

~ . ' 

be CUIIy1,_t(,d. Form of certit1ca~e. 
Certitlcate, to eOll'tiiute record 01' ~nll\'iction, and to be 

1'd .. Il, Comnlitment thereon. 
t' neier-taking, when forfeited. 
How prosecuted, Pl'or'cl'tb how applied. 
\Yhen 11('\\' security may be required, or defendant 

committed anf'r rec()\'cl'Y on recognizanc('. 
Defenuant eUlnmitted for not giyil1,L',' ~·wcurity, how dis-

c harg"(l. 
Eeq1C'r u1' pri:-::):l to rdurn list of disorderly per~o 

committed to Court of :"r'ssions, 
Examination of the case by the Court. 
Court may discharge, or authorize the binding' over of 

disorderly persons. 
Court may also cOlnmit hinl to pl'lson. ~ atw'e and 

duration of imprisonment. 

MLXVlII. The follo'wing are disorderly persons: 

1 Persons \\"ho actually ahandon th~ir dwives °f~'bchildr.en, 
. h' t d . te "'uI)port or leave then1 In anger 0 ecommg ,vlt ou a equa .-., 'd r h 
b d the P

ublic or \yho llE'o'leet to Pl'(JYl e lor t em 
a ur en upon , 0 

according to their means; 
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2. I)ersolls who threaten to rUll ~way. and leave their wives 
or children a burden npon the publIc; 

2. Persons pretending to tell fortunes, or where lost or stolen 

goods 111:1y be f()uml ; 

4. Kcepf'l's of h~'vdy houses or hou:.;cs for, the r~sort of pros
titutes. drullkard:-:, tipplr'l':-:, !2:~lIneslej':", or otner (hsorderly per-

5. Pe;',;;oas who hayc IlO vi~;ible profession or caning, by ,vhich 
to main1-:11n tlwllIselyf':--:. but who do ~O. 101' the most part, by 
~·~lnll!!~· : 

I;. J lE!:~,d('l's. common showlncn and mountebanks, ,,-ho exhibit 
or per[Orill fol' proilt, puppet ~l!I)\\"s- ,,-ire or rope-dancers, or 
other idle :-:110\\-:-;, ::lCt~ or feats; 

7. Pe:':;;;on:-: "'I,"ho keep. jn a public highway or place, an nppa
LltU:-; OJ' df'yi('Q II)}' tlw purpose of ,~'amill!.::, or ,vho go about 
exhibif ill~ i ricks or g':HlIld'..!', tlwl'C' \\'ith ; 

~. PCI':--:UllS who play. in ::t public hidJ\YL'I)" or pl:(('(" with card:-:, 
(lif'C m' any oth('1' ~tPparatus or (leyiec for ~:nllli!!~'. 

• • l_ 

~\ iLXIX. epon complaint on u~lth, 1 () a lIla :..:i~:tl':-t1e or police 
jll:-;l j('e of a city, Yill~i~:e or town, or to the ma,~-or of a ?ity (:1' 

muni('ipalii~-, ag-~Iin:---t a pCl'~;Clll, as heing disorderly" the rnog'i~-'
trate IllII;-;:' r"-':-;1W a \\·[lna:d. ~'ig'n('d l)\' It;in ,yiih his nnme of , . 
(,f!tl'C, re(!ll;l'lll(':: :1 FC:!('C' f,ti:ccr !(J an,,:.:! ('c,;pi!(but. :-wd hril~g' 
ltilJ~ lWl('l:e tl!:' lI1:v~-i>:!i'at(· i<;r ex;,will:ltinJ. -

~ILXX. If 111{, ma~'i:"11'alc he ~;di:--:!j('d. f1'(l111 ~he enn;'/',;;.;siOll of 
the dcieml::mt, ('I' Ly COl1l1)('tClli te~~tim(lny, t1::1t he ;:~ ;1 (~isorderly 
person, l}l' i-;!OY rCfluire that the per:-:on char,!!,t'd c'ntf'l' into a 
n-'c'n'~lliZall("" with one or m'Il'(' :--:uretie:-: to he aDl}rl/,-ed hy tIll" 

_ .J. .1 .. 

In:t~'i:o:tr:11c', 10 the follo\\-iw.:: dIcct : 

1. I f he hi' [I p-:r:o:o!l d(':";'rihed i ,1 the fir:-:t or :-:I.'c(l11(1 suhdiyi· 
:-:ion or article lOii:--~. 1hat Ill' ,,,ill :o:npl'ofC his ":iie aull children, 
:i1lCl ,\-ill indemnii)' the ('(Iunty. f'ity. yill[lge or town, aga.inst 
1 heir bCCOlllill~'. within one )"(,::11', chargeable upon the public; 

~2. Tn aJl otlJl.'l' ca~b~. tlm~, llC ,,-ill be of good l)~':~I=l",iour for the 
~pa('l' of ('ne y{ ':ll': 

Or that the ~:llreties will pnY the :O-:l1l'n r:.wntioned in the recoO"-
niz[tl1t.'t', and ,,-hich must be Jj'xed hy t:1e mag:istr3te. eo 

)ILXXL Jr'the 1'1'00!!1 1izant'e be ~,l'i\'(_'n, the dei'endant lnust be 
di~chal·g'('cl. But if not. the ma(2.·i~1-r[ltt' Inust cOllyict him as a 
di~ol'detly persoll, and mu;;;;t. make an' I ~"igll y\ irh his llalne of 
office. a certjficate in subst<.),ntial1 y t:le i(Jk,winu: ii)rlll : 

" I cel'iit\, that A. B., hayin::2: been brought be'fore 111e charO'e( 
with being' a disorderly person,I have duly examined tl;e cha~g~, 
a.nd that upon his o\\-n confession in the presence, [or, 'upon tes
tzmony ~lllly adduced .h~(ore me.] by \vhich it appears that he is a 
[pu r.'ill171,!t the qescnptlOn as a.bore, .u;hich is appropriate to the 
case,] I have adJudged that he IS a dIsorderly person. 

" Dated at the , of the day 
~ , 

, 18 
" E. F. 

J u~tice of the Peace of the 
of .. [or, as the case may be. ] 
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1\ILXXXII. The Inagistl'ate nlust i111media1ely cause the cer
tificate, \vhich constitutes the record of conYiction, to be fyled in 
the office of the Clerk of the Peace, and must, br a warrant 
signed by him, with hi:-i name of office, commit l]w 'defendant to 
the jail of the district or coun1y, jiJl' not exceeding six Inonths at 
hard b.bol', or Ull'it he gin' the :-;C('Hl'il y pl'~,'~;(~r:bed n Lo'H', 

1\1LXXlIL '1'] It' ~:, it! 1'I'('or.>:niZ[1 JJf'('S sll,:) 1 !:p i; ",ji .. itl'( 1 ipso )f/I'/I) 
by the e(l!lliJli~.;~~ion of all~' or dw :v-;:-; \'\';j;(,11 ('ili\,,",;jiu1e til!' per
son JJy ,y11OIll iu \\';,s ~:in:'ll a disol'd('i'I~' 1"-r.;fJll, (Il,:[ iit iiII' ('a~'e 
of a Pt'l':-'(;jl (k,:ei'ill['c! in t111' ~('\'t';1111 ;UFt t i(!'llth ~ldxli\i,iOJis of 
arlie!"c lO:i~, 1n- hi:-; nl:tyln'.,:· Ol' het.ti!l~2,·, aj (jll(~ t.ime 01' sittilW, rot, . " 
nloney C'!' pr~l)"'I':y ('\J'('('diil:~' tIl,' y;!llll' Oc'I,\'{' sltilli,,,.-:, 

~rLXXI\~. \rh:-'n;l \'i·:'W.:'!liz,:IIWC' is l;,;'!(·itcd, it ;;l:I)'lw [>I'IN'

cllkd ill i:w ll:Ul\l' ()i' 111(' t '/:';k (I; ill(' P('[!(,{, i('l' tlw cii:-;ll'id 01' 

COlllIl\- ,d!C'f't' ;ll(' ~;,1lI~~ ma,\' 1)(', ;:,\(1 till' ;'1I11l ('uil,'('kd ill tlw 
actiu:~ In~,"! he !':Iid :0 ;itl' 1'I'lInt\" ot' ('ii\' 11"';1;':111',\', [1': til:, (',"':(' 
In~ly h.', ill'li'! 01'1[S "'lIl,:., 

-\rr "'-'\:Y (:;t <t j'('C")\\'i'\' 011 till' J"I.·il~ ... !,j7.;!:l('t .. the ("JlII': in 
,-d~i~l;-i; i.",' had, l'i;I~' j'('IIU'il't' frill',) 1/18 (l('lt-ill;:I;).- 1/('\\" ~('('urij~"\ 
in11t;· III:l!l11f'l' .,1),,\,(. !,:'d\"id('d. 0: if Iii' l;,ili(, C!';I,(' ji,lWl:' ('():II

mit him, 

'. , t·";"",, e ',I P ',',il i: Ii III II i i fed, -:\r~ ~"',~r~ TrE' l Illil't Ill~t"'" (lH:d;ll:....e « p ,I,) .• " " , 

... , j,L_~ ,-\.',. 1, > ,'+I.y. r I:" ':uteIv Cl' WW!l 11:S ~[lYlll~' st'('w'lly 
from Inlpl'l~:(jlI1l1ellt. I 1",1,,' (11/, (l. ~ • i" t': _ .1: f;ilP pf'.tel' 

I . ..' lr.,\ 01' If Ill' 1)(, a Inlll ll], Ll \...~ 1.'1. 0 ,_, . 
as ler~lll P'lD\IC, ":'. " 1. -1' 1 ('a Ilill!!' .IS a sei":~!ri, ai'!:i'f'II-
rna\- bmd llllTl (Jut III :-:,(Jlne 1<1\\, II , " , '", ,1 ", c,' 

• ,I," '11l'f' I,,, ("'J'.,," II! 11 :,. ,)er,(LP, tice Inariner 0)' I,: 1('/'\', ,,":1'. liil" 1 ", .1' ,-,' r' r ",.lr'1""'~:' '_ 
' ". 1 1 , In" 1\ r," '.( , ' I " ~ ') , • ~ """ 1 .." CQ'J1'''l'': i;:l' hl.c

: :-:e['Yi('(' \\ :.!l ( . I" ,!" I' , 
rna) "," '. '. "I," ",i"':I' 1i)l' lwt ('~:ceeCl:lg one t ~ '-' ' .'f' In" ['111 f''I' (1 1 .) •• ' 1 ., , ' , ,. J ' 1 

van, apl)l( 1111,1

1

. ,: • I I, 'r "')'111"ll"i !)l[I','.Ll.:1:lt to thl:;; :11'11(, C, IW~ 1'" ""trl"") OUu 0 t., .' , ., I' , 
year. Ill' d, IJl_, , l' f ' ,,' 'lll "')')l'C'lltll't', ~,yltL us 0\\ 11 

f"·,t"·'l'Jf'llllPll.tll(·(llL ('1:· I 
the saIne C I (C ' H' ,I " '"e'tl''' 0'1 ~:lll) jed .. ; .lie pennn bOUll( 
consent anel that 01 ]n.., pal ",ct t'-, 1 "1(' ii' l,p 'I'P1'(' hound H'-: 
out or contl';lded. to the :::111W COlI ro <,' . l,. ' 

an appreni,lCc-, 

, ~ t IT; ay ·t!,.;o in its di~~cn-~ lOll, order <: p~~l'-l\ILX~X. 1. he ~O~l~ 1 1 L )'er~on, to be kept in the dIstrIct, 
son convIcted as a chsorder Y I t 'ceedl'110' ~ix nlOnths at hard . . '] t~ tpl'm no ex :::, ,~" county or Clty Jal, or a -
labour. 
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TITLE VI. 

OF PROCEEDI1'\GS RESPECTING lVIASTERS, 
APPRENTICES AND SERVANTS. 

1 C81. Complai!d ~tg:~tin:,t [tpprentice or selTtmt, for absenting 
hilllSclt: fir rC;'lI:;il1~ to ~~el'Y{'~ 01' for a nli~dcmeanor, or 

illlwi!:-1yion1', 
1 O~:2, \'/ ,UT;;! d _, when ('()fllplnjnt i:.; made in the absence of 

the (!cfendnnt :tnd by \yhOlYl and ho\v executed. 
I O;-;;L Ul'~i'iIE~' tIw c,)mplai!lt~ and committing or discharging 

1l1;_~ deferd, l:11 . 

108-1. Complaint ~tgainst lite master, for crucifY. rnis-w::age or 
yinlatio!i I'i' (h~fy. 

I PR~1. H(':: l'i'l~': t h:' ('omph.illt and di:-:nJis:-:ing it or (lischarging 
·'111' ',P1)\'j,!,j-;(,.-, or <':I'l'\-an! l . ( " ~..J t _ J.,. - - I - ~ 

IOSI;, Pn'('cdin;2: :lJ'tiell':-;, }toL :IJlplieable to :;ppl'('ntice \yith 
\\'!101ll i111;)1(',' i..; recTi'd':1 or {l~:;'p('d llt!', .. "--

('ol11nl<!;il: il\- and ;ti-(:titl.";t. mn:--:ter iiI :--w:h CaSf', nnd 
J. • ' 

dil'l,(,tion thel'i·()i:. if !lOt comr:rl 'nl:::('u by hail a! :;(':--::,iOll. 

IO~N, r' l' J -, i't'l (' • ,'ro('eCl.j Il~~~ ! ,('1'(,0;1, ; t ud order 0 W OUl'l, 

t~dt'ntul'i' 1;1' ,:(!!lll';\1", (;r~C'ryice, hmyas~:gIIHlon (:t'ath 

.\ILXX=<l. If all UpPl't'uticl' Iii' ~l'r\"~ld, la\\-I1111y bound to 
:-:cryice a;-; l'''l';o..(,t'i];t'd h:' special Sl:1tutl':-:, or by law, wilfhlly 
ab:-:l'llt him~~df t!t"l'l'fl'om, \\'ithont the lcaYl' of his nlastel', or 
ref'u'-:l' 10 St'l'\'(' a("('ordin~' til hi:, dut.y, or be guilty of any mi:-.
demeanor or ill bchayiolll\ his nlllstl'i' may take hini before a 
ma~'istrat(' ill the county, district, city, or' town, or before the 
n1<l::01' of a ('ity O!' o~' tllf' ITmni('ipality \~-here he resides, and make 
(~omplaint of tlw l;\ds under oath, or may, \vithout taking him 
betul'l' the rr;[t;..;-i~,trate, wake the like conlplaint. 

:,ILXXXIl. If the complaint be nlade in the absence of the 
delendant, and the facts be proved to the satisfaction of the 
Hmgistrate, he lllust i!':~sue his \varrant for the arrest of the de
fendant and so bring him before the magistrate forthwith, or at 
a specified time and place, to ans\ver the complaint, which war
rant any peace officer within the jurisdiction of the magis
trate must accordingly execute, by arresting the defendant and 
taking him before the mrlgistrate as directed. 

l\ILXXXIII. Tlw lnagistrate lnust immediately, or at a time 
til v;hich he 111ay, for guod cause, adjourn the matter, proceed tu 
hear the parties nnd their prooC~, and iflhe complaint appear to 
be -\','ell founded, Inust cummit the defendant to the district, county 
or cit;· gaol, for not exceeding one month, at hard labour, 'where 
he lllust be ('onfined ia a room 'with no other person; or may, by 
his certificu1 c, discharge the defendant from the service of his 
master, and the master from all obligations to the defendant. 

l\ILXXXIY. If a mastcr be guilty of cruelty, mis-usage, re
fusal of necessary provisions or clothing, or any other violation 
of duty toward his apprentice or servant, as prescribed by 
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spec~al statutes or 1.)y law, 01' by the inuenture or eontl'aCL of 
serVlCe, the apprentl.ce or servant may Inakt> complaint thereof 
on oath, to any Inaglstrate ,vhere such master residcs, ,vho must 
summon the defendant before him at a specifieu time [i nd. place. 

MLXXXY. The 111agistrate lTlu:-:t immediatC'lv, or at a time 
to ,vhich he Illay tor g'oud call:'('. adjourn the' :11:1;iCI', proceed 
to hear the pal'tit,,, awl tll:'il' proof~:, ;md if t1w l'Uill:,j;.illt Ill' well 
founded" mu~l. hy lii.s ,'cl:tit.ie:1 k. dischal'i..::e tlie 'apprentice or 
servant trorn the ~f'l'n('c ot lll:--; master ~ (II' if not. h:, must, by a 
sin1i1ar certineak. di~ml~~ tllf' (~Omrblllt. . 

:l\ILXXXYI. The p('lTe(liJl~' <trlii'ks \It' this title do 110t extend 
to an :'pprenti::(' 01' l'lt'l'l~. ,,'lw:"l' III;t~tc-I' has l'e'cei\"ed, or b ell

titied to reef·in' a :-;11111 or' 1I10ilCY y,i,lt hilll. a:-; :\ ('[)mpell~ati()1i 
for his instl'uetiflli. 

1\[LXXXYIl. \YIIl'IT 1l10lWY i~ paid, or 3:l"\"f·f·d to }w paid. OIl 

binding on! ~l e!,'l'k '~i' appr:'nli('(', the IlIa:-:1('1' 0,' ~1l1' e!.,l'!\: or 
apprentil'f' ma~' lll: t ~\\' l'illil plaint ;t:-> L"lor~ n: 'nti(ljiCd. and 
the Ina~i:-:trat(' t;) ,\hom it i;-; inacle, lllW-:t C'\.:1l11iIlC it, as herein 
proyidcd. ~ind on :-;nch ('x'1minntion may m~<k(~ f-',nch order and 
direction lw( "','e 'n 1: I,' 1M!'l il·":. a:-; the jw·;l il:e (If tiw e:-t:-;I' ma~ re
quire, and if 1llf' l'untplailll ealilloi, I>:' (;ompromised. til(' magis
trate nlU:-;[ takf' ;[, ITt'fl~ .. ::niz~t!l('f' !'rOIl! the m2:;;i(';', Oi' (rum tlw 
clel'k .\" ·1,)I) .. ··1111·C·· 'I~ '1,,, (" ":1' '-'-1'\' 1).. c' ·1' ','.:..,' ····,···· .. " .. ,11C· .. '\.'1 , '-- 1 "L • '\. \ (. ~ -., I , - "- "- 1 J L~. \ • \. ~ ! I J. .. , " '", i-" I ,'- l., J l ... '-- ( 

the next Co l:n "1' >' ;'s<ons oi' the Pea('e fui' t:[(' di:<;.l'id iiI' county 
in a :o-ilrl' [!i tl ; ",'it}l :-;11l,)t;e:-; r1ill)}'Oy(·d hy thc!.-. to ans\"pr th~' 
complai!!' . 

)ILXXX \"I~I. l. pUll l:f':-ll'in~ thl: parji(':-:. 111l' {'ulll't lil:ty, II:: 
an order cnkred upon the mill Ull·:". direct: ha:, the ('ler;~ or ap
prentice be di~('kH~.2:cd from ~"l'\i('( .. and tll~,t 111(' :1!OilC'." paid or 
a!!"recd for in hinding him out. he refunded, ii" p;lid, to tlll' person 
,,~ho acl\'aneed ir. Ol'~his pel':~(lll~t1 n'pn'~l~l~l:1ti\I'<' or if nOT p:tid. 
that it be di:-;ch:1\,.Q."(·rl. and that ::tn~' :-;cf'llt'iry ~:iY('ll tlwrelor be de
livered up 01' cancdled, 01' l1wy p~mish t1.1C c1:·d~ Ill' appn'1I1 icC' h~ 
fine or imprisomnellt or both as tor a nllsdcllleallUur. 

~ILXXXIX. Upon the' de::ltlt of a m;J~;t('r 1,0 "'hom a persoll 
has been bound tu ~('rYil'e, n:.; e1t'rk, apprentlc(' Ot' :':('l'\':-tllt, tht' 
personal l't'prcsentati\"e:s of tllf' master m:ly. with tIle written 
consent of thi" clerk, :tpprel~i icc 01' :-;C'l'Y:ln1. a('kll~.'\\"I('(~gcd hdort· 
a magistral p. ns:si!!ll th(' indenture 01: contract (;~ ~('r':lC.e to ano
ther ,vho then'''Y beromrs Ycst(·d WIth all tl1f~ l'L'2:hts ot the mas
ter 'but if ~ucll '~Titt('n (,();lsent he rel'u:-:ec1. tll(' ~::-,:<i~I1:11ent may 
be 'made ,vith rhe ~ame elkct, under an order oi.· tlH: ~:Iid C0~1l't 
of Sessions lipon fOl!I'/cCll (by;-; ):O~ if'I' (,I' tL~': ;\ j )i~I~(,:t;'(/1l ,1H'r('~~i" 
to the apprentice 01' to hi:., panmt Ill' ~!,uarchan, 11 there he an) III 

the district or county. 

~----"- .. -•.. ' 

00 Iii';. 
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TITLE vn. 

OF CRIlVJlNAL STA 1'IS'fICS. 

t 090. Clerk~ of Criminal Courts to tranSlllit statement to 
the Provincial Secretary. 

1091, 1092. Report of Sheriff respecting persons convicted at 
those Courts and at Police Courts. 

1093. Form of Report. 
1094. Sheriff to make certain inquiries to enable him to 

make Report. 
1095. i\Iagistrates holding Courts to gi\'f~ information to 

Sheriff and to make certain inquiries. 
1. 09G. Copies of certificates of conviction in lUagistrates' 

aHa Police Courts, to be transmitted to Provincial 
f)ceretary by Clerk of same. 

1097, ] 09~. Clerks of the Peace to translnit transcripts of con
victions to Secretary of tJw Province. 

1 09~. Penalty for neglect to comp]y ,yith provisions of 
this title. 

1100. Secretary of the Pro\'ince to cause this title to be 
publisllPd. and to report annually the information 
obtained pursuant thereto. 

~lXC. \Vithin ten day:s after the adjournment of a Criminal 
Court the Clerk thereof must transmit to the Provincial Secretary, 
by mail, a certified statement of the number of indictments tried 
thereat, specifying the number for each offence, the number on 
which convictions were had, the number on ,yhich the defendant 
was acquitted, and the number of indictments against persons 
discharged without trial. specifying the nunlber for each offence. 

l\IXCI. Within ten days after the adjournment of such Court 
the Sheriff of the district or county where it ,,,as held must 
report by lllail to the Provincial Secretary the nanle, occupation, 
age, sex, and native country. when knO'Yll, of every person con
victed at tha t Court of' a public offence, with the degree of 
instruction ,vhich each person convicted has received, and such 
other information in relation to the persons so convicted, and 
their offences, as the said Secretary may require. 

MXCII. A Report must be made in like manner by the Sheriff 
of every district or county in which there is a city, in respect 
to persons convicted at a Magistrates' or Police Court. The 
Report, in respect to such Courts must be made on the first days 
of January and July iI} each year. 

MXCIII. The Report required by the last three articles must 
be made in the form to be prescribed by the said Secretary . 

. MXCIV. To enable the Sheriff to make his Report he may, 
eIther before or after conviction, by himself or his deputies, make 
all necessary inquiries of the persons convicted, and of the keeper 
of a gaol, penitentiary,or other prison where the persons convicted 
are confined, as well as of all other persons. 
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MXCVI. ~very magistrate holding a Magistrate's or Police 
Court. at whICh a person is convicted of a public offence, must. 
on ~emg so. requIred, furnish to the Sheriff of the eoun1 v, all 
th~ InfornlatlOn he can obtain, to enable the Sheriff to make the 
s~ud report, and lnust luake such inquiries of the persons con
vIcted before them~ and of others, a~ the said :--;ef'retarv may 
direct.. ., . 

MXCVlI. When a Clerk of the Peace transmits to the said 
Secretary transcripts of con \'ictions had in Criminal Courts, he 
must transnlit thel'{"yith, copie;;; of ;111 certifif'ate:-: of ('onvictiom; 
in Police Court:-:, fyled ,,-ith him. 

ftIXCYIlI. The Clerk of each Police COUl·t in the ~eyeral citie:
of this Pl'ovinee must, on the first day oj' en-'n' month. transmit 
by mail, to the said :O-:eerf:'l :1ry, a tran~cript ot' the ('ntry of every 
conviction of that COtHt, durill~ the prect:ding monlll, containing 
the name of the offender, a description of the oifell(,(', and the 
judgment upon the convicti'lll. 

l\IXCIX. For eyel'Y neglect of a Ill:~~'-istrate, clerk or sheriff. 
to comply ,,-ith the requirements of this title, he shall forfeit the 
sum of fi ye pounds to be recovered in a civil action, in the name 
of the Queen. 

1\IC. The said :--:ecretary must cause tllis Tit Ie to he published 
with forms and in:-;tructions for the execution of the duties 
therein prescribed, and to be di~tribllted among the officers 
therein mentioned, the expense of ,,-hich must be paid from the 
Provincial funds. He must also annually report to the Legis
lature, the result:-; of the information obtained in pur.~ll:tnf.'e \:,1' 
this Title. 

TITLE XII. 

MISCELL .. ~NEOUS PROVI~IONS, RESPECTING 
SPECIAL PROCEEDNGS OF A CRlwllNAL 
NATURE. 

1101. Parties to a special proceeding, how designated. 
1102. Provisions of the article respecting entitling affi

davits, applicable. 
1103. Courts and magistrates to issue subpamas, and 

punish disobedience of witnesses. 

MCL The party prosecuting a special proceedin.g of a crimi
nal nature, is designated in this Code as the complamant, and the 
adverse party as the defendant. 

MeTI. The provisions of the article in this cO,de in respect .to 
entitling affidavits in a criminal action, are applIcable to speClal 
proceedings of a criminal nature. 

MCllI The courts and magistrates before 'vho~ a speciadl 
. . . d' ue subprnnas for WItnesses, an proceedIng IS prosecute, may ISS .. I 

punish their disobedience in the same manner as In a cnmma 

action. 
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TITLE XIII. 

MISCELLANEOUS PROVISIONS AND 
DEFINITIONS. 

CHAPTEH 1. 

;.\IISCELLANEOUS PROVISIONS. 

lt04. Code not rehoacti,'e. 
1105. Not to affect or alter laws relating to Her Majesty's laud and 

naval forces. 
1106. Provision:'! for magistrates extended to persons executing 

like duties. 
1107, 1108. Gener~l savillg clauses. 

1109. As to existing practice. 
lIlO, 1111. When code to take effect. 

~{eIY. No part of this Code is retroacti\"e, unless expressly so 
declared. 

~ICY. l\othing herein contained shall alter or afrect any of 
the 1:1\\"5 rehting to the GOyprmnf'nt of Her :;:\ra.iesty'~ land or 
na\"al 1'01·(·(·...:. 

"J.ICYI. All prO\"l~lOnS concel'lling ~\Iagi~lraks, Sheriffs or 
Coroners ~klll, so Hu' as they are applicabli:" apply to such 
oflicel'~ and tho~e se\"el'ally appointed to execute like duties, by 
\Yhat~oe\"cl' nanlP snch OttiCI'!'S may be descl'ihecl or kno,vn, in 
ridings and others eli yisiol1s ;)r distriets of limii cd local jurisdic« 
tion, not bl·in ~~ .lwlicial di::-:triets rl'cog:nized hy la,v. 

~ICYII. X othin~ herein contained shall be deemed in any ,vay 
to afiPC't or nIter any authority of Her l\Ia.ipsly's Pri,,), Council 
or Principal 8C'cretaries of State. or of either of the Houses of 
the Imperial Parliament or of the Pro\"incial Parliament, in 
respect of any offencf', or to afIect 1 lie trial of any Pecl' or 
any impeachment or any ~nmmal'y proceedings in respect 
of any contempt against the said Houses cf either Parliament 
or against any Court of Jusi-ice in this Proyince ; 

=,IBYITI. Or j 0 repertl, abolish or 81ter any eXIsting rule or 
practice II r. in or 1'(' la !:in;..!," to any Criminal Court now existing, 
and \\'hich may be ne('e:~:')ary or useful for the carrying of the 
provisions of the Criminal Code or of this Code into effect, and 
which is not specially rC'pealed. abolished or a.ltered by any pro
visions contained in this Code. 

:;\1 BIX. \Vhere any new rule or practice, or the alteration of 
any rule or practice of any such Court shall be necessary for the 
carrying of the provisions of this Code into effect, it shall be 
cOlnpetent to such Court to establish such rule, practice or 
alteration, provided it regards Courts of Sessions of the Peace, 
or ?dagistrates or Police Courts, in \vhich no Judge of any of the 
Superior Courts of this Province shall preside, the sanction of 
two of \vhom s?all be necessary for the establishment of any 
~n('h rule, practIce or alteration. 
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MC~: ;h~s Co~p, ~pplies to criminal actions and to all other 
froce~l Inl::l~ In cflmll~al cases which are herein provided for 
rom 1~ tIme when It takes effect; and all such actions and 

proceedings, ther~tofo.re comnlenced, must be conducted in the 
~an:e manner as If thIs Code had not been passed without re-
JudIce ho\vever to any proceeding already had the;ein. P 

MCXI. This Code shall take effect on the 
of 

--
CHAPTER II. 

DEFINITION~. 

1112. Interpl'etation Act to apply to this Cod~. 
1113. Term "writing." 
1114. Term "~i~[liltures." 
1115. Term "original." 
1116. Term "determined." 
1117. Terms II pro~ecnted and punished." 

1118. Terms" to the tenor fi>llowing," or " a~ fonow~" 
111!l. Term "purport." 

11 :20. Terms :. in manl1el' and form following." 
11:21. Term "i::lolliou"h." 
11 :2:2. T I 'flll ", . ~l aT 'r C .. . , 
11~;~. Terlll "m:l~i"trat('." 

112-1. Terms" peace officer." 
1125. Terms" Superior Courts. '. 
1126. Terms" public prosef;utor." 

day 

l\ICXII. The Proyincial Interpretation Act shall apply to thi:-. 
Code, a:, far as it i~ applicable. and not altered by thc proYisions 
hereoL . 

l\ICXIII. The term" writing" includes printing. 

MCXIV. The ternl ., signature," includes a mark. when the 
person cannot "Tite; his name being written near it, and the 
mark bein~; \yitnessed by a person ,,-ho writes his own name (i::,; 

a \\itness, except to an affidavit or deposition or a paper 
executed before a judicial office!', in which case the attestation 
of the officer is sufficient. 

l\ICXV. The ternl .. inquired" shall be deemed to signify that 
every proceeding preliminary to trial may be taken with respect 
to any offences. 

MCXVI. The term .. determined'l that the offence may be tried, 
and every subsequent proceeding-, including the punishment of 
the offender. may he so taken. 

MCXVll. The term .. prosecuted and punished/'. that every 
proceeding, whether preliminary or subsequent to trIal, or up~n 
such trial, may be taken with respect to the offender, unless In 
any such case there is something in the subject or context repug
~nt thereto. 



178 

l\iCXVIII. The ternl .• to the tenor following;' or" as follows,H 
imports an exact copy. 

MCXIX. The term .. purport," means the sub~tance of the 
instrUlnent appearing on the face of the instrument 011 reading it. 

MCXX. The ternl "in manner follo"\ving," imports only the 
setting forth of the substance of an instrument, or of words to 
which they are applied. 

l\ICXXI. The terrn ., fdoniously;' as used in the description of 
any ad or Olnission, shall be deemed to signify that the act was 
done or omitted to be done under such circumstances as consti
tuted such act or omission a felony, \vithin the provisions of the 
Criminal Code, or of this Code. 

l\lCXXII. The ternl .. charge'o shall be deerned to include an 
indirect as ,veIl as a direct charge of any offence. 

MCXXIII. The term" magistrate 0' shall extend to and include 
every judge, justice of thc peace, or other judicial officer having 
authority. solely or jointly with another or others, to inquire of 
or henr and determine the ofiences ,,-ithin the limits of his juris
diction. 

l\iCXXlV. The term" peace oUicer" unless when otherwise 
provided, shall extend to and include any sheriff, coroner, con
sta ble, marshal, or policeman. 

l\ICXXV". The term" Superior Courts" shall extend only to 
t.he Superior Courts of Common La\v in Upper Canada, and the 
Ccurt of Queen's Bench in Lo,ver Canada. 

:\ICXXYI. The ternl "public prosecutor" shall include the 
Attorney and Solicitor General, or any counsel in their stead 
appointed to conduct the criminal proceedings in any district or 
county. city or place. 

l\1CXXVll. The term" ciyil law" shall refer to the civil law 
of England. 

N ote.-In the references to the Notes to the Criminal Code, 
those in favour and those against the doctrine of the text are 
some times indiscriminately cited-the principal object in those 
instances being to refer to the places in the books where the 
subject of the text is treated. In this Code the citations are in 
support of the text. 



APPENDIX: 
REFERRED TO I~ THIS CODE, AND CONTAINING THE 

MANNER OF STATING THE ACT COXSTITUTING 

THE OFFENCE. 

FORIVIS. 

• Xo. 1. 

IXDICT~VIE:\T FOR :\lFRDER. 

Without the authority oflaw, and with malice aforethought~ 

killed C. D .. by shooting him /Cith a g'Ut 0/" pistol, or by admiw 

nistering to him poison, or by pllshing him illt() the ricer, whereby 

he was drolcned, or hy thnJlcilZ!.{ him from the window ~f a building
J 

or by means unknolcn to the Grand Jury, or as tht! case may be. 

INDICT:\lEXT FOR ARSON. 

:\0. 2. 

Arson, in the first degree. 

Wilfully set fire to, [or burned,] in the night time, a dwelling 

house, in \vhich there was at the time, a human being, namely, 

C. D., [or whose name is unknown to the Grand Jlll·Y.] 

Arson, in the second dpgref>. 

Wilfully set fire to, [or burned,] an inhabited dwelling house 

in the day time, in 'which there \vas at the time, a human being, 

namely C. D., [or whose name is unknown to the Grand Jury. J 

'\' o. 4. 

Or. 

Wilfully set fire to, [or burned,] in the night time a shop [or 

warehouse or building] (not being a dwelling-house in 'which 

there was at the time a human being,) and which shop [or ware

house or building] was adjoining to [or within fhe curtilage qf] an 
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inhabited dwelling-house, so that such house ,vas endangered by 
such firing. 

No.5. 

Arson, hl the third degree. 

Wilfully ~:('t fire to [or llllrncrl] in the day time, a shop [or 
u:arcltouse or lmildin,£:',] (not bt·ing· a dwelling-house in ,vhich 
there "-as at the time a human being,) and \yhich shop [or u:arc

house or 1m i Idinz-] \"a~ [tdjoining to [or u:itll in the curtilage of] 
an inhabited dw('lIing-hou~f'. ~o that such house ,yas endangered 
hy ~uch firing. 

O~· I , • 
\Vilful1y :-'E't fire 10 [or burned] in the night time the house of 

C. D., (not being: a dwellin!.2:-house in \yhich there ,,-as at the 
time a human ]Jping', nor :-1 :-:hop or \YD r{'house or building) ad
joining to [or within the curtii(/ge (~f] an inhahited dwelling~ 
house which "-as endangered by such firing. 

So. 7. 

Or. 

\Yilful1y burned the ship nanwd the , "'hich was at 
the time insured by the insurance company of the 

against }O:"S or damagf~ hy fire, \"jth intent to prejudice 
"uch in~urers. 

1\0. R 

Ars()11, 1'n the fourth degree. 

In the day time, \vilfully set fire to [or burned] the house [or 
building of C. D., (not being, &c .. [as in JYo. 5, to the end.] 

0:' o. 9. 

Or, 

\Vilfully set fire to [or burned] a sa'v-mill [or card1'ng machine~ 
or a building containing a carding machine, or a stack of grain, 
or a stack of hay] not belonging to the said A. B. 

___ .z;::::. 
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INDICTMENT FOR l\IAN~LAUGHTER. 

No. 10. 

Jlallslaughter, ill the first degree. 

'Vas e~ga~ed in. the perpetration of the following misdemean
or: [statwg It as zn an indictment there~t:] 

.And the said .:~. B., while en~';t~~ed in the perpetration of such 
mIsdemeanor, ,nthont a de~i~:n to effect death 1)\, h' , t [ " . , • IS ac, 01 

Procurement, or elilnable nf"J'li"'/'llc/'] }\."l·lled (' D b [t '/" 1 • 
r ,'"'.'"'" "" y Srltl1/o',zzm 

with a Chlb, or by otll1T means, to II(' sta/f'll as ill iYo~ 1. ,,", 

:\0. 11. 

Or 

Deliberately assi~tecl one C. D., in thf' commiSSlOn of s~lf
murder, ,yhich crime the ~aid C. D. lhen and there committed, by 
hanging himself by the neck until he was dead, [or as the case 
may be.] 

~o. 1~ . 

.:lIanslauglitcr, iii tlte second de!.!.Tf'I'. 

Killed C. D., in the heat of pas;-;ion, but in a cruel and unusual 
manner, and not under ~;Ul'h cir('umstances as to constitute ex
cusable or jusiifiable homicide, h~' striking him with a dub, [or 
stating the means flccf))'(/ill,!: tn the fact, 

Unnecessarily killed one C. D'l by striking him ,,'ith a club. 
[or stating the means, accordi71!.( to the fact] \Vhilt' re~isting an 
attempt by the said C. D. to comlnit an assault and battery upon 
him, [describing the f?ffence or unlaujitl act attempted, according 10 

the ,fact.] 

Or, 

:\0. l~. 

\Vas the owner of a bull, [or other mischietous animal, describ
ing it,l and knowing its proppnsities, wilfully suffered such bull 
to run at large, [or kept it without ordinary care] and the said bull, 
\vhile so at large, [or not confined,] killed one C. D., who took all 
the precautions w'hich the circumstances would permit, to avoid 

such bull. 

Or. 

No. 15. 

Was managing a steamboat calJed the 
for gain, and ,vilfully [or negligently] received on board so many 

QQ169 
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assengers [or sllch a quantity (llading] that the said boat sunk 
p ]'1 beD ,\-ho ,,-as on the said boat was [or u'as (j cerset, "lere y . ., . . . 
drowned. [or othrrll'isl' killed. (/ccordl1lg to the jact.] 

~anw applicable to railroad carriages. 

11\DIC'f:\JE~T FOR RAPE. 

Forcibly ravished E. F .. a "'omnn of the age of ten years or 

up"vards. 

Or, 

No. 17. 

Carnally and unlawfully kne'.\' f~. H., a female child under 

the ag'(' of ten years. 

Il\"DICT~IE1\T FOR ROBBERY. 

~,~ o. l·~. 

Uobbery ill the first r/t'[!,'ref', 

Fdoniously took a gold \\'~ltch, [or as tlte case may be,] the 
property flf C. D., from his pf'l"sun and ag3inst his will, by 
violence to his person, [or by puttin!,! him in fear of some immedi~ 
ate injury If) hisperson.] 

iYO. 19. 

Feloniously took a gold "-:1tch, [or as thf' case may be,] the 
property «.1' C. D., in his pn·:.;;ence and against his '''ill, by violence 
to his person, [or by puttillg him in feal" of some immediate injury 
to his person·l 

Robbery in the second degrpt'. 

Feloniously took a g'old \vatch, [or as the case may be,f the 
property of C. D., in his presence [or from his person,] ,Yhich 
'\Ya~ de Ii yered [or Sl!ffe red to 1/1" taken] through fear of some injury 
to hi:-; person [or property, or to the person of a relative or member 
of his family,] threatened to be inflicted at a different time "vhich 
fear was produced by the threats of the said A. B" 
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INDICTl\IENl' FOR GRAND LARCENY . 

No. 21. 

Feloniously took and carried a,v ld 
b ay a go watch, [or as the 

case may e,] the personal property of C D [ if 
1 • 7 • ., or 0 a person 

WllOse name lS un,rllown to tlte arand' . ] f h 
th fi d ·.., .Jill y, 0 t e value of more an Ye poun s. 

.\0. 2~. 

Or. 

Feloniously took and carried awn\, in a d .... rell· h [ . . , ~~ Ing ouse, or 
Shlp or vessel,] a gold \vatch. [or as the case mml be] the p 1 

t r & . l\.T ,'1' ersona proper J. c .• as In 1" O •• ~ 1. to the end. 

Or , 

Feloniously took and carried away, in the nio-ht time ii'om 
the person of C. D., a gold watch. [IJj' as the case

o 
may b:,] the 

~ersonaJ property of the said C. D .. [or ~f a person whose name 
1S unknOll'lI to tllf' !.!'1'((1/fljllry.) of the value of more than fh .. p 

pounds. 

!NDICT::\IENT FOR PETIT LARCENY. 

1\.To 0'14 ~, . ,.. . 
Stole, took and carried away a sih-er watch [or as the case 

may be,] the personal property of C. D., [01' of some person un
known to the GrandJ71ry.] of the yalue ofthre pounds or under, 

JNDICT.'\IE:\T FOR BURGLARY. 

Burglary, in tltefirst degrep, 

Broke into and entered in the night time the dwelling-house 
of C. D., in which there ,vas Bt the time a human being, namely, 
the said C. D. [or whose name is unknown to the Grand Jury] ,vith 
intent to commit larceny [or' other public oJfence, describing it gen
erally] j;herein, by forcibly bursting or breaking th,e wall, [or an 
.f,)uter door or a window or a shutter of a window J of such hous~ 
[or as th~ case may be.) 
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or~ 

Broke into and entered, in the night time, the dwelling house 
of C. D., in ,,,hich there ,vas at the time a human being, namely, 
the said C. D., [or whose name is unknown to the Grand Jury,] 

w"ith intent to commit larceny, [or any other public rdfenee de

sCl'ibing it generally,] therein, by unlocking an outer door by 
falr-:e keys, [or by pickin,!! the lock of an outer door.] 

"\.T '")7 .1,,0 • ..... 

Bu rglm'Y, in the second degree. 

Broke into and entered. in the day time, the dwelling house~ 
l\::C .• [as in lVos. 2;') flllrl26, to the ,.,nc!. 

Burglary, in the third degree. 

Broke and entered, in the day [or night] time, a building 'with
in the curtilage of the d,velling house of C. D., but not fornling 
a part thereof, ,,,lth intent to steal therein. [or ff to commit any 
other public f!//i'lICf\ describing it generally.] 

IN AI\' INDICTlVIE~T FOR FORGERY. 

Ji'ot~lftTy, in the first degree. 

Forged [or counterfeited, or falsely altered, by erasing a mate

rial part thereof, or as the case may be,] an instrument purporting 
to be [or being] the last ,viII and testament of C. D., devising 
rertain real anel personal property, with intent to defraud. 

01' , 

Forged a certificate,. IJurporting to have been issued by J. C., 
an officer duly authorIzed to make such certificate, of the ac
knowledgment of C. D., of the execution by him, of a convey
ance to E. F. of certain real property in the town of 
with intent to defraud the said C. D. 

No. 31. 

Forgery in the second Degree. 

Counterfeited the great seal of this Province, with intent to 
defraud. 
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No. 32. 

Or, 

Falsely made an impression, purportinO' to be th' . 
'. 0 e unpresslOn 

of the great seal of thIs PrOYlnCe on an in,-·trument . 't' 
• o' " • (r , 0 In \vri lng, 

helno [or p II rp 0 J t zn ..... to be] a [st r ltl"n 0' II h 
• L • • ,<I b genera y t e 

purport C!f tliclllstrulllcnt,] \vIth the latent to defraud. 

1\0. 33. 

Or, 

Counterfeited a gold [In' sihoer] coin of the republic of Mex
ico, called a dollar, ,,-hich \vas at that tinle current, by custom 
or u:-\age, \vith thi~ Province. 

l\'"o. 34. 

For!:},',,,,.'!, in the third degree 

Counterfeited a .!2:()hl [or sih'cr] coin oi' t1.e Republic of France, 
called a frane, \vith the intent or exporting t be same, to injure 
or defraud the citizl'ns ot' that republie. 

,... ..~ 

_'0 .. 10). 

Forgery, ill the fourth degree. 

Had in Li~ PO~~(·~;"i()n a counterfeit of a gold [or silrel'] coin of 
the republic of ::\!t·xieo. called a dollar, which was at that time 
current in this Province, kno,,-illg" the sanle to be counterfeited, 
with intent to de fraud [or i nj /{ re] by uttering the same as true, 
[or false.] 

I~ A~ L,DICTl\IENT FOR PERJURY. 

No. 36. 

On his examination as a witness. duly sworn to testify the 
truth, on the trial of a civil aetion in thc Court of 
bet,,-een C. D., plaintitf, and E. F .. defendant, ,Yhich Court had 
authority to admini~tf'l' SUell 0[[ tIl, hc testified 1:dsl'ly. that [stuting 
the facts alleged to he ,(rd.,",J thl' lll:dters so testified bcing nlate
rial, and the testimony being \vilfully and corruptly false. 

INDICTl\IEjXT FOR BIGAMY. 

No. 37. 

Having a wife then living unlawfully married with one G. H. 
RR169 
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I~ AN INDICTMENT FOR VIOLATING THE GRAVE. 

No. 38. 

Removed the dead body of O. P., [or a human being, whose 
name is unknawn to the Grand Jury,] from the grave, for the 
purpose of selling the same. 

IN AN INDICTl\fENT FOR LIBEL. 

No. 30. 

Published in a newspaper called the 
libe], concerning C. D. 

, the following 

IN ~\~ I~DICTl\IE~T FOR AN AS;':AULT AXD BATTERY. 

No. 40. 

Assaulted and beat C. D. 
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