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SUBSTANCE OF .Ii 

,JUDGMENT, 
DELIVERED Ar HALIFAX. 

T HIS vessel was seized by His Majesty's ship Sarae~n, Johri 
Gore, Esq. Cnmman:ler"aou has been btought h,to this CO\ut 

for adjudication. An ailel{ation hlls been filed, on hehalf of HiS! 
r.-fajesty, containing several charges, and a claim bas been made 
by Thomas Standley the master, a citizen of the Ulllted State!! of 
America, on behalf of himself, Joseph Standley, and Samuel Had
Jock. also citizens of tht: United States, as the owners of this 
wessel. 

IN cot:Jsidering the case which is submitted to the Court ill 
this allegation and ch-;irn, it will be fo .. ud to rest upon two grounds, 
which have be'en hrought forward and supported, with grea.tlearo",! 
ing aud ability, Oll Hle part of the prosecution. 

FIRST,-it is coutended, that this vessel, having been taq 
ken while enga~ed ill tlle fishery on the Coasts of Nova-Scotia. 
has violated the terrilorial ri~hts of Great-Britain, and should. 
therefore, be cOlluemned: and seconrlly,-that having entered. 
(lne of the harhour~ of' this Province without any justitiablf! (:ause. 
!She has iufriuged the laws of t.rade and Ravigatiou, which prohibit 
foreigners ,from trading with the CO!()lIiesp alld has, thertfor,e~ in .. 
~!.".i'ed the pellaltie" of those laws. .,. 
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THE COllrt is ealled upon in this case~ during:t f;erlo~ ot 
~yoround peace, to enter into th~ consid~ration of a sllhjec~ whic~ 
tinvolves the interests of a foreign natton, and to apply, In their 
m!must strictnes!>, those general pl'inciples of abstract and uniyet-o 
'alaI law, Which are appealed to in questions hetween contend!l1g 
llIatiOn:i;, n 1S presented to the Coutt in its most grand and lIDo 
posing aspect, lIot as a collateral point growing out of private 
~nterests, and arising' out of cOIll!Hderatiolls of municipal law, but 
e.s a direct and solemn question. in which the high and important 
Il'ights of Olle nation are to he defined and supported, and the claims 
and privile~es of another to be confirmed or annihilated. The 
violated rights of Great- Britain are represented as seeking, in the 
liIiguity of insulted greatness, the prutection of its sacred tribunals. 
and as claiming, in the time of peace, from public justice, that de
fence which they have ever found in war beneath the arm'! of 
tlwir brave defenders, Certain acts of 'the citizens of the United 
States are held up to the ,Court as the infringt'ment ef territorial 
rights, made under the pretext of privileges become obsolete and 
mow unacknowledged; and the cotJfucatioD of pi"operty i8 demand-_ 
1ld as the just and unavoidahle penalty of the offence. 

IN this view of the subject it becomes one of the highest im": 
portance, and it will require the most serious attention on the part 
of the Court, neither to shrink from its duties from all apprehen
sion of consequences, nor to exed its authority beyond its proper 
limits, from the inBu,ence of feelings which the subject may be SUP6 

posed to excite. As it is the clear dut.y of the Court to take cog
lIlizance of all questIOns legally withiu its jurisdiction; aud to ad. 
minister the law to contending parties, :so it is highly improper illl 
it to entertain and determine those which belong to other tribuo 
lIals, or which are not within ihe settled limits of its own au
thority. 

THE jurisdiction of the Court of Admiralty in former times 
Was a slIhject of much controversy, and many very violent and 
1Jnbecoming contentiolls have at different periuds existed. as to the 
bature of the subjects to which its authority --extended. Those 
discussions. which have so repeated Iv laid open the subject to the 
investigation of the most able lawyers, have removed many of the 
errors which once prevailed, and little doubt can now be enter
tained as to the subjects of its ordinary jurisdiction. It will be 
necessary, however, for the satisfaction of those who have ure;ed 
th~ Cour~ to take cognizance of this subject, and to proceed to 
IdJudu:atloll on the meritfl of tltis caije, to c;onlilider, in ~he f~lleli1~ 
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manner, 'Whether the Court of Vice Admiralty has, within its orm":' 
nary jurisdiction, any power to proceed to the adj udication of 
foreign vessels, charged with the violation of territorial rights. 

THE Court of Admiralty takes cognizance of matters .aris<> 
iug either within its civil or its prize-jurisdiction. The Instance 
Court embraces all matters of a private nature, arising out of mari~ 
time affairs, Imt does not extend to sulljecb which grow out of ~ 
state of war, nor can it sustain questions in which the political 
interests of nations are involved. Wi thout determining the pre
cise boundaries of the Instance Court, which in many c:Jses 
may, even at this day, be difficult to asce.tain, as respects sub_ 
jects of a private nature, it is sufficient in this case to shew. 
that the subject now submitted to it does not come within its juris
diction. By the special provision~ of an Act of Parliament the im4 
portant interests of trade and navigation, are placed with ill itsjllris~ 
diction, and ful! rower is giveu to confiscate the property of indi~ 
viduals found viulating allY of the positive regulatiuns of British. 
trade. Under those laws the interests of fOft'igncrs lIIay be invol~ 
ved, and their properly condemned, uut all sudl cases are cOllfilled 
to private illterl:'sls, alld the offences, as well as the consequent 
penalties, are expressly settled ,Iud defined, by tho!>e very laws 
with the violation of which they may be charged. This vessel 
has been sei;z;ed by one of Hi:;; Mdjesty's ships, under an order frolll 
the Lords Commiflsioneril of the Admiralty, for fishing within the 
territory of Great-Britain, and I am not informed of any municipal 
Jaw which gives the Court cognizanceohuch a suhject, or which 
could justify it in confiscating property so employed. It has been 
urged, tilat au order from the Lords Commisl>il}ners of the 
Admiralty having been given tu the Commander ill Chief of the 
North American Squadron, to seize and detain all vessels found 
fishing within the British territory, this Court is boulJd to give 
<effect to it by condemning this vessel and her a ppurtenallces: but. 
however high the authority may be, from which such order may 
have emanated, aud however strictly hound the CommanderilJ Chief 
may he to carry it into execution, this Court mllst wait until its 
powers, as to matters of prize, are called forth in the reglliar aud! 
legal mailer. That those powers are inherent in its cOffimiasno!ll 
there c:m be no doubt, and it may be proper for me to state, in 
'What manner they are brought into full operation. In the first 
place, a commission, under the great seal of the United Kingdom. 
goes directed to the Lords Commissiol1crs of the Admiralty, authoQ 
,aing thueiz.ure ami d~tentioD <lUbe lesllei¥ ofiwy GOWltry, Ilin'~ 
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iiilg snell exceptions as may aft~rwaffls b~ declared; and auti1o';', 
rizing the same to be brought to Judgment In 1ny of the Courts or 
Admiralty wIthin the dominions, whicb shall be dulycommisslou", 
~d; alld the Lords Commissiollers of the A dmiTalty are thereby 
authorized aud enjoilled, to. will and H'qnire the high Court of Ad .. 
miralty of England, and alw the sevenl Courts. of Admiralt,. 
within the domInions, which shall be J'uly commis~ioned, to take 
cognizance of, alld judicially proceed upon, all sliijls, v~ss(ols, and 
goods as' shall be seized ?,nd detained, alld to adjlldge 31'1d cO/ldemll 
the same, savillg such exceptions as may h<", at 2lJY tillie, after 
d,eclared. III consequellce of this commiSlOioll a warr,mt issues,. 
under the seal of tile office of Admiralty ~ with a copy of such 
commission usually 1ll1ll€Xed, rf'quiri!l~ His lIthjesty's Vice Ad. 
miralty Court at Halifax, (Clr whatever place It may t)() to take. 
cognizance of and judicially to proceed upon all ships and goods .. 
that are or shaH be taken within the limits of said Court, :wJ ta 
hear and determine the same, and accordin g to the course of Ad
miraltyand law of nations to adjudge and condemn the Sdme, sav
ing always, sllch exceptions as His Majesty may, at any time, blll~ 
pleased to declare. 

THUS the Court of AitmiraHy become~ fully authorised t<>c 
take cognizan~ of, and to proceed judicially upon, aU vessels sei. 
zed jure belli, or undel' any order~ His M ajesty's governmen~. 
may have deemed it expedient to issue. But, uutil the Court re
ceives authority to act through the regular and Jega~ channel, i~ 
4:Rnnot undertake to administer the law as applicable to prize, ami. 
to settle the conflicting interests of nations. This Court cannot 
penetrate into the secrets of the British cabinet to ascertain what 
the political views of His Majesty's government may be on this 
subject, but as no regular steps have been adopted, to give the 
Court a power to proceed to adjudication and to condemn these 
vessels, it might he inferred, that it was not the intention to C0l14 

fiscate them at present, but merely to detain them until further . 
instructions should be given. It must be well kllown to those whQ) 
a.~minister the. ~~itish government, advlsed as they are hy the' 
lIIost learned CIVIlians of th.e age, that the Court of VIce Admira14 
ty has not power, in the exercise of its ordinary jurisdiction.t~ 
t"ke cognizance of subjects of such a nature.-U nlnfluenced, there~ 
fore, by any conSiderations, arising from the necessity or expedi~ 
~!,lCy of IV hat has !Jetn proposed, and paying every respect to the 
()rder .. which has. been produeed, thi~ Court will endeavour to per .. 
fQ,rm Its duty .wlth firmness, within the proper limitlj pn:scribed tg. 
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its jurisdiction. but will not allow itsplfto be led, by any p1ausibl~ 
view of the subject, iuto a vague, irregular, and unjustifiable ex" 
ercise of its power. 

THAT these ollinions are not merely the result of my OWll 

nnassisted detilleratiolls, bl't that they are 8upported by the deci~ 
sions of the most learned and able judg-es, both of the civil and 
common law Courts, I shall proceed, in the next place, to shew. 
. THE first case I shall notice on this subject is the Curlew" 

('Itewarls Report 312) in which :Sir Alex!', Croke, in speaking. of 
vessels detailled in consequence of a declaration of war, but before 
allY commission to condemn, uses these words" This then is proq 
perty which has been seized and detained, illlcollsequence of a de
clination of war made by the United St.ates against GI eat Britain, 
but before any orders have been given by His Majesty in C"lIJlldl 
for general reprisals, and before any cOlllmission had belln issued 
to require this Court to adjudge and condemn such ships, vessels. 
and goods as shall belqn; to the United States. Again" Till the 
British government has declared the subjects ofthe United States to 
be enemIes, by its order for general reprIsals, and by a warrant 10 
condemn their goods, this Court cannot consider them 3S enemies' 
prOperty. Even an order from the British Government to scit(Ji 
and detain vessels would not have that "ffect. That might be on~. 
ly provisional aud must depend upon subsequent explau:ltioil. ha
ving a retroactive poweor. Seizures lJIade lJIay be dedared • .to 
have been only on the tooting of a temporary sequestration!.! 

How much strongf'f was that case than tht! one before tlls 
Court. The actual declaration uf w~r, by the goverunwnt ofthe 
United States, was followed immediately, by all the VIOlence of 
war; the treaty of peace between tile two countrips was violated 
and broken; the commerce of Great Britain was assailed aud in
terrupted; and all those rig'hts which are most val\1i~ble to a nation 
were infringed, in the true spirit of national hostility: yet, in that 
c~ser the Court could not condemn the property which was very 
properly seized by. His M3jesty's ships. In tbis case it is alleuQ· 
ged that the citizens of the United St~t€S have violated the rightll! 
of Great Britain, by enterinG" its territory and fishing therein, and 
that, th~refore, the vessels so found should be cOlldemned. But if 
they had made an actual attack. upon our shorE-s, if they had captu
red and destroyed the property of British subjects both by sea and 
land, this Court would not be authorized to condemn, until it 
lIlb,ould be comm;;.nded so to do by the Sover6ign, in .wllom alOll0 
iUch power is reposed by the constitution of our country. 
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THE next eMe I shall produce In support of my opinion, iilt: 

that of the Huldah (3d Rob. Rep.p, 235). Thfltship was carriu{ 
into St. Domingo anti proceeded agaillst ill Ihe Court of Admiralty. 
'fhe Court there was property constitut"d as a civil. Court ?f Ad:... 
!tliralty, alld HisM,,,j~sty's instructions were addressed to It a~ a: 
~rize Court, LHlt by a mistake no warrant had been issued to give 
Jt a prize juri,diction against Fl'unce and Hollimd;,althougb the~a 
hadLJeen a prizt' warrant agai,tlst Spltin. Sir W. Scott.-'" In till .. 
<Cllse t/lPre is IJO. imputation of miscond'ucf;. the capl6rs wellt to a 
Court which was sitting at St. Dominl;o,lI:pparellity. with competent 
ilI.llthority; ill th~t Court he ()btainf'o a ilentellce of condemnation .. , 
and uistrillUtiofl has taken pliice in constquence orit:, But that . 
Court havillg no authl1rity, tbose proceedillgH are Ilull and' of 110 Ie·. 
gal effect whatsoever,'" Now atthe time the Court of Ad'nllralty, 
:at St. Domiugo was exerciSing a prize juri:,;dirtion nv.e!: the ship., 
and goods of two nations, it couW llot texteml tbat power to pro~ 
perty belonging to another nation, although actual hostilities, ex
isted, and the vessels and gouds of that natioll wt're confiscated in. 
()ther C.oults duly authorised:. The COUTt of Admiralfy is not to 
look at the state of things between Great B'ritain amI' anotlier \la-· 
tion, and to infer fpom the existence of hostilities" or from the 01'-· 

ders issued to the Naval Commanders, that its powers are callee! 
forth, and are to be exercised to their ntmost extent. it does no" 
sit to deliberate 011' the political relati Jns.of states, but to admjnis-· 
ter the law whenever it shall be So, required. That the personli' 
who have presided in the Courts of Vice Admiralty have often ven
tured beyond the limits of their jurisdiction, and aS5IUmed the ex~ 
ercise of powers with which they "'ere not invested it is well.: 
known; but this Court will select hlgllerexamples for its imitatioll", 
and will not easily be led into those gruss errors, which often 
prove injurious to the interests of individuals, and always lessen. 
the respect. due to the tribunals of justice. 

I SHALL mention one more case, on this point, which was: 
deter\llined by that eminent jurl~e Lord Mansfield" a case in winch 
the jurisdiction of the Court of Admiralty was very fuMy consider
ed. III, the case of Lindo vs, Rodney, Lord M anstield, speaking of 
tllf DIstinction of the dvil aud prize jurisdiction of the Admiralty.' 
lIlays :-" The Court of Admiralty is called the Instance Court, th&
~th"r the Prize Court. The manner of proceedin~ is totally differ
ent· ~'he whole sys.tem of litigation and jurisprlld'ence in the Prize 
Court IS peculiar to itself: it is no more like the CQ1.u~ of Admiral
ty than it i5 to any CQurt in Westminster H~II"'~ -
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IT i~ quite unnecessary to go farther into this subJectJ 
Here are the,decisions of the most learned and emillelltjucl~es. 3n~ 
thEy fulls support the generalpositioll which I must assume, that.. 
tlie Court of Admiralty cannot, in the exerci~e oiits ordinary ju
risdiction, entertain any question which bears the cl~aracter of 
prize. The first ground in this case IS clearly of that nature. It. 
is that this vessel has been captured by, olle of HIS Maj"sty's 
:Bbips of war, for the violation of the right .. ,)f Great B.ritain, and: 
that such seizure was made under orders from the' Admiralty. The 
wh"Ie q1lestion arises out of 11 proceeding of a military and 'uot ofa.. 
~ u.l nat ure. And this it is that m:1kes the disliucti('ll 

BUT it may be asked. wh.dher tbe orders thus issaed tG 

the Naval Commander ill Chief are to be rendere(1 nu~atory. and 
whether this determination is to operate to counteract the evident; 
wishes and inteatiolls of His Majesty's Government. To this thEt 
answer is plain. The Court bas the power to take the custody of 
the vessel, and 110 preserve it in the usual manner, until the final 
determination of government shall be made known. although it can
Dot proceed to adjudication upon this. question. it can neither 
condemn nor restore. It is true no positive instrILCtions have 
been sent to this Court to detain vessels of this description" but 
suffiCIent has appeared to it, to authorize the regular exercise of 
its ordinary care in the pre'lervation of tlte property. Tlmt I all) 
correct in this opinion I shall shew by an authority directly to lh~ 
point. Upon thed.eclaration of wal' by the U lIiled States of Ame
ea, His Majeilty's ships captured American v~ssels- and !>rought 
them into the custody of this Court. At that time no o.rdel' had 
been made to seize A lIleric31l property, nor had 3ny instructions 
whatever been sent to the Court of Admiralty in this Province. 
Sir Alext'. Croke (Case of the Dart, Stpwari"s Report :)01) .. 
under such circumstances, said "They may possilJly be declared 
" to be enemies in future, IJllt their preselLt situ>ltioll IS ambi/{uoIlS. 
ft Whilst this uncertaiut) continues the Court cannot reject the 
., claim Df the partit:s Dr co.nde7lltn their prop~·rty. NeIther in this; 
" state of semi-hDstilities with the U lilted States would it Ihmk 
<t itself jHstified in restDring goods." In the present case the 
Court is hound to take nDtice of the orders which have heen isslled. 
to the CDmmander in Chief, and to' give th"m an oper~tion t~ It. 

certain extent. They have been cOJ)1mlln~cated to the Court, and 
feeling itSelf influenced by the high respect it will ever have fDt' 

the dislmguished officers,. to whDm His Majesty may confide th€! 
,omman~ ~f hi~ d~ets~ i~ ~~Il~t hesita~e tQ hold the custody o~ 
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alleb ves~e18 as may be brought within its care. In another eas& 
Sir Alexr. Croke recognized the orders which had been issueo t(p, 
detain vessels, aud gave them the effect that I am wiBing to allow 
those to have which have been communicated to me. In the C3SB 

{If the Zodiac (Stewart's Report, 333), he said" If this was OJ~re~ 
IS a claim as for American property, this Court would certaIllly 
llot proceed to adjudicate UpOil it, because in the Lostile or ii' 
least' amhiguous state of the two countries, unrler His ,Royal 
Highness t:<13 Prince Reo-ent's order ill Couneil to detalO, an(l 
bring into port all vessels belonging tu the citizen« of the United 
States, witbout giVlllg any authority to COndl!llln them, no prope~l.)'i 
'Dr that description could either be condemned or resto.red.'" 

I HAVE given to this subject the most serious atte.ntiolJ~ and; 
lave 'Considcred folly the ingenious al'gumellts which have bl.'era 
pressed upon the Court by 11 is Majesty's Advocate Gem:ral; an«i 
I am perfectly satisfied, th~t 1 should not be justified in exerci8~ 
ing'the powers 'which it has been contended this Court p9ssesseso. 
Did the cause rest, therefore, enlirely upon this ground, it would 
be my duty to' direct it' to stand over until farth·er instrN.:lionii. 
ilhould be g;veu by His Majesty's Government; bot anoth"r point 
:has been submitted to rny consideration which may render such' 
delay unnecessary, and I sil:lll proceed to state the reasons which. 
I deem sufficient to support the judgment about to be prolloullcedo 

THE.point now presented to till! Court arises nnder tht laws 
oftrade alit! lHl.vigatiolJ, alld it is contended, that this vessel. her 
appurtenanc(js, and every thing laden 011 board of her are liab~e tf} 
(!onnscatiun, fur having- illegally imported gOOlls, wares, and Ill~.r~ 
tehandize into a port uf this Province, she beillg a vessel not owned 
and navigated as vessels are requir"d to be, to cmtitle them to the 
privilege of trading with the Culonies. 

QUESTIONS ari~ing under the laws made fOF the regulatioll 
{If trade and lla'/igation are not only clearly within the jurisdiction 
of this Court, out require its utmost attelltion and care, lest the 
ignorance or the arts of cOlUmerc'ial speculators 1>hould, interrupt 
the operation of a s)'l>tem framed for the greatest natiollul p\lr~ 
poses; and which has been fOlllid to realizt the IJest hopes of those· 
<enlightened minds by which it was cOllcf'ived and matured. It 
"Would SeEIl1 ulIueCeSlSal'Y for me ill considering a queslion, con. 
fint'd within the narrow bounds of a few dauses of an act of parG 
liamenl, to take an extensive view of the whole system:. Imt alii 
t11e Court is under the necessity .. f steking the rules which are 
~OSOyerll it, in the coustrucLiou of ~is particular actl from an eu~ 
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larged coneeptl1Jn of the general ;:pirit of the whole system, it mus~ 
take a comprehensive vit:w of the great designs for which it waf!\. 
wisely contrived. 

THOSE laws took their rise in the profound and er-hghtenedi 
views, which experience had off~red to the acute and reflecting" 
mind, of the true baSIS on which might be erected the faLric of~ 
gre<lt nation. And however thai system may hav,e been extended 
and improved. by the various altHatilms and additions, whicll 
grew out of new rfclations and more complicaterl plI hUe interests •. 
the same spirit which is m"nifesl ill tht' provisiolls of the earliest 
laws may be traced tllFough livery succeeding regulatioll. They 
rise to the c::onternplatioll 01 the human mind with a regularity at 
(lllH'e clear lind complicated; and may be considered as a beautifu~ 
specimen of positive law, in which the profound, and compreheu~ 
:Slve speculations of political economy,. are admirauly Lltndt::d 
with the useful anti I'racti.cal re~ulations of mercantile exr~rience. 
'The wisdom oftbe policy which pro.iected~ and of the cart: whicm 
'Was constantly taken to render this s)-stem more perfed, was very: 
soon discovered in the bl'ndici"l consrquellces wh;eh rt-'S!nlted t~ 
the nation.. It wa. SOOIl found that those admirabl., reglliatitllls; 
'Were aJapt~d, to stfengthen alld enrich the mother country, while· 
t11ey gave a permanency of character to her dstant possessiol1s~ 
which must have been entirely lost in the confusion of a loose 
and 1I11restrained commerce As this system advancf'd to that 
pi!rfeelion in which we now nnd it, those I,lations whose interests 
seem to have beea neglet't.,rl in the promotion of our own, did not 
fail to discover, what they aifed(·(! to consider a Barrow and iIIibed 

ral feeling-, inconsistent witll those diguified and generoussenti~ 
mellts which should always govern the policy of n~tion~. BIlt. 
while. Great-Britaiull1creased in national greatness, and commer· 
<cial prosperity, sl ... viewed th.e envy and jealou>.y of oth·ef nationllJ 
merely as a powerful confirmation of the wisdom of he I' plans. 

THOSE laws form a cude which it IS the duty of t.his Court 
to guard from the slightest violation; their importance cannot he 
fully estimated, and. they, whose minds are too limited to trace th!ll 
progress of ollr natIOnal prosperity in the rigid execution of them" 
might be awakened to a sense.()f their value by the rapid decline 
of our greatness, which would be the conseq.uence of thwr relaxa~ 
tion. III viewing tile subject in this light the first ol.ject that 
!>trikes the mind, is the gnat design of confining to British ~ub~ 
jects,.as far as it could possibly he effecte(J, the commerce of tIle 
~l'itish coLouies. For this purpose 110 goods~ wares or merchall.,,: 
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(!lise can be imported into, or exported from tIle colonies, unless m 
British built vessels owned by British sulJjeets, and lIavig-ated . b1 
the m~ster and three-fourths of the cr"w sutJjects of Great Bri
tain, under pain of forfeiture of ship and ~U'HJs. This part of the. 
Raw is as clear as the plaint'st terms C(JIJ /ll'lit.e i1, IJut were tho 
Court to adopt a con~lrllctlf)/l. wl .. el, shouid be restr~inedt~ tbo 
very prl'cise meaning of thu l'lords, thl: sl'lflt of tbis I~w as well 35. 

I'll the whole system would be violateci, if it sh"uld Of) said that, 
the word imported means the actual landilll;: of !foods, wares or 
merchandise, and that no pf<""it} I;uuld be intill:ted txcept in a 
(lase where that fact was positiveiy prllved; cr, thnt if the owner 
coull! make out by the evidence of himself aud crew. that 110 arti~ 
.:Ies were landed from the vessel, she olll[ht nec .. s~a[ily 10 lJe re
stored; it woulJ follow, that a foreign v'cssel migl.t tuler the har~ 
bours uf a colony or plantatiun without PHUlissioll, alllt remaiR 
there until a suitable occasion should off~r to land her car!;,o. But 
tbis construction would be eviJently in opposition to the trite spi:" 
rit alld mealling of this c1ause>.anJ woulJ render u~eless and IIna
'"ailing every provision of the Jaws of trnde ana navigation, which 
are c1earl) founded in the design, to reserve tllt privileges of trade. 
to Britioh subjects, and to exclude foreigners from p.artici.pating: 
therein. I cannot conceive two ideas more incollsisttut with each 
IOther, than it Ia.w positively declaring that foreigners shall Ilo$c 
trade with the colonies, and at the same time a loose permission to, 
enter the harbours of those eoionies, and to continue tLere whila 
it may suit their own convenience or favour their own views. 

IT has been contend cd that the presumptIOn, which arises. 
from a vessel's entering an interdicted harbour, namdy. that sh6 
<came there with an intention to trade, llIay be overeome by shew
ing circumstances which prove that 110 such jlltention existed ~ 
and that if, for instance, it were made out to the satisfaction of tbe 
Court, that the vessel was merely in ballflSt, the presumption of 
her importing goods, wares and merchalldi~e would be cOlllpletely 
destroved, and she ought to be acquitted. Bul it should be re
membere«i that the laws which ~}rohibit the importation of goods -
make the exportation equally penal; and if vessels were allowed 
to el~ter the harbours of a colony in ballast, what protection conld 
'be gIven to lhe lawful trade of British subjects? Would not such 
permission throw open the ports and harbours of this countrv to the 
free trade of tvery American vessel? Under '!uch a vague aDd 
preros.terou~ construction of this wholesome and rigid system of 
laWIlJ It would oilly be necessary for a fOA'eiBin vessel to lie at ~~ 
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<tllor ~n nnl harbours, until au opportunity ol'rered to sh~p goo~s rot 
exportation, which might be dOlle without fear of interruption, in 
&Imost everyh"rbollr of t.his Province, To prevent the certain con
.equences of such a constrnctiUII,lt would require every inhabitant 
0f this Prov'joce t.o be a custom-house officer, and to he employed 
day and night, in preserv'lIJg tht trade of the cOlllltry from the 
monopuly of the enterprising adventurers of the neighbouring 
count'ry-. [t is well knowll, that even the most rigid execution of 
the la wsof trade is not sufiicient to deter the. eager speculator 
from I?lIl('aging in tbe commerce of these colonies. The contigui
ty of the harifoill's of the two coulltfies makes it almost impossilJle. 
IIJllder-ev-ery festn11lt that human laws can impose, to prevent a 
eystem of smug!OIIl\~, destructive of the interests of the honest 
British mHchant, and productive onhe most pernicious cunseo 

quences ;~in weaketJing- the sense of'the monil oblil('ation of the 
laws, alit! in tempting the inhalJitanls of t11is colony, to blend their 
interests with thm,e of the depraved alullawless adventurer, rather 
than to strive by an honest amI grateful allegiaucc to llphold the 
Illation which protects them. Shall this Coui't then declare-, by its 
,olemn decisions, that the laws allow such an entry into the harbors 
of thiN Province? Shall it say it i~ pr<'>hibited that you should 
import and ex.port goods, Iml you ![JaY come liS harmless and quiet 
people, to view the beauties of the surrounding scenery. and ta 
,ass your time in inoffensive inrlolence. 

IT has also been advanced, as a doctrine, to this Conrt;' 
'inat although these principl-es may be app1icable to vessels, osten~ 
sibly equipped for trade, and which are constantly engaged ill 
commerce i yet they ought not to be carried iuto rigid effect 
against vessels of a dlstirrctcharacLp\,. And -an exception haSl 
been made in favor of vessels, manifestly titted out for the fishery 
ilnd which could not be supposed to have commercial olJjects illl 
eontemplation. But so far from c\)nsiderfug ves~els of this des
lCription as entitled to any pa.rticular favor, or to which a relaxation 
8f th'l laws might be marie without allY dang_erolls consequencesg 

they are tl) be vIewed with more caution by this Conrt, and to be 
'Watche.d with more jealousy, by officers oftbe customs, than those 
'Whose character is more open and unequivocal. These vessels it 
is said leave their own port:. without a cargo, ostensibly bound to 
their fishing statiuns, and as such cannot be considered as objectS! 
of suspicion: but under the sanction of such impolitic liberality. 
the) would no dDubt avail themselves 'Of the opportunity affurded 
~ thew, of landing- goods in SlIch ports as tey may be aUowe~ 
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flo 'enter~' A vessel avowedly engaged in traJe, necessarIly b~ 
I!)omes an object of immediate attention to those who are entruste\\ 
'With the execution of the laws; but a litt.le, and apparently an ino 

significant vtessel 'may, from the very character she assumes, bt'\ 
the most dangerou~ enemy to the system, which this Court is bO\~n<l 
'to protect. To give fnll efficacy to every rf'gulation, which th~ 
bws have presc.ribed f"f the trade of this Colony, is one of it~ 
)highest duties, and it is essential to the great ohjccts thus en
trusted to it, that every fiarrier, which the word~ and spirit of 
the laws will permit, shoul'd be raised around them, and that a nar
:row verbal construction should not operate to defeat the evident 
intention of them. In extending- the penalty of those laws to ve!)~ 
lBels eutering the harbours of this Province, without a Justiliable! 
iCause, lfilJd myself supported by the very highest authority; and 
I shall pruceed, ill the lir~t place, to consiuer the various Caiilel\ 
jill which, I think, this doctrine may be found; ani! thtn, I shall 
itake a view of the circumstances of the 1)ase before me, and of Ute. 
ground,. upon which the claimant has aUempted to justify the en .. 
try ilJto a harhour of this Province. 

THE first ease I sh~1l notice, under this head, is that of the 
Eleanor, Hall master(lst Edward's Rep01·tS 135) That ve/isel 
was condemned in this Court, while Sir Alexander Croke presided, 
in it, ~.nd the case went before Sir \Villiam Scott by appeal. Th€! 
principal ground of condemnation, a!ld upl1n which, likfnTise tM:; 
1Sentence was cOlrfirmed by the High Court of Adm,iralty, was, 
abat the vessel, having- a Ji>reign ellal·aeter, entered the port of 
lhlifax in distress. Sir W t1liam 8cott-" It is I presume an 11," 

!Iivetsal rule that the mere act of coming illto the port, though, 
without breaking bulk, is prima facie evidence of an importation., 
At the same time this presumption RJaY be rebutted, but it lies Oil 
the part)' to assign the other cause, and if the cause as assigned 
turns out to be false, the first presumption necessarily take!; 
FlacE', and the fraudulent imputation is fastened down upon him." 
"fhe seroud case is that of the Dart, Ramage master, (Stewar,t's 
Reports page 301) She was an American vessel, seized by the 
Collector of tliis port for un importation into this Provin1)e, cOlltra'!' 
ry to law. Sir Alexander Croke-" N othlOg short of a necessitY" 
can justify his C"ntering the po·rt of Halifa1\ ; it was his own vol un .. 
hry act .. The origiual voyage might have been completed, whicll 
"Was to Philadelphia; it was'matter of choice, of mere prudence too 
~y fr?m the emlnrl';o t@ Halifax. Entering the port prima facie 
!l'l aUlmportatwu u~!e:>~ it can be justi~~~~ !t cal1no~ be expla~, 
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~~ away 'by any illegal (lesign. To take in provisions not fromi 
Jlllcessity is an exportation and contrary to law." The third case 
If !Shall mention is that of the Patty, a vessel condemned in thiS! 
port for having entered it withuut a jllstlfialJle cause. (Stewart's 
Reports 299.) Sir Alexander Croke ihus exrresses himself
'" A lIf:cessity to justify the breach of a lawmusl be an immediatB 
natural necessity, not a mere remote moral lIecessity. It must be 
an imminent danger of perishing." Besides these cases whick 
fire l!sc\ellr and as much to the point as it is possilJle, it is well 
known, that by the statute law of Great Britain foreign vessel$ 
(lre not allowed even to hover abont the shores of these -colonies» 
iIInd that if forwd within a specified distance after a warning to de
,part th,"y aTe liable to confiscation. So far, th erefore. from any 
loose rermi~sioll to enter the harbors of this Proyince, u:ith or 
without a curgo, being collsistent with the words ot spirit of thiS! 
general system of laws, foreign vess.:ls are nut allowed to approach
within two leagues of the shores. The hovering act, as it is callQ 
'Ed, was made to establish a greater degree 11f strictness in the ex
t''?utioH of the la ws regulating the plantation trade than had lJeem 
tlbserved, and strengthens the position which I think it nceessary 
to take ill this case. . 

IF we look to the decisi1:111s, which have btlen made jn caselli 
of blockade, we shaH TIlJllthe prillcillles which are applit'ahle t(} 
vessels entering an i1lterdicted port, much more rigid than allY this 
Court has yet adv"nced for the protection of the colonial trade. 
The mere circumstance of the vessel's sailing-' towards the Llock
:aded 110f't with an intention to enter it will work the forftiiure ~ 
neither is qhe permitted to enter such port in ballast or for the sup
ply of water. In the case of the exchange (1 vol of Edw. Re~ 
ports, page 42), ~i1" William l'lcoH says, " If it were once admit
ted, that a ship m'lY enter au interdicted port to supply hewelf 
with tvate'/', or on any o!.her pretence,.a Joor wonld be open to all 
,lIIorts of frallds, without the possibility of preventing them." 1111. 
the case of the Comet (l Edward's Reports, 32), the sallle !(reat 
lllan observes" It has not heen contended that a ship Illay enter 1i 

blockaded port even in ballast; that is a point UpOIl which this 
Court has all"ead v tlecicled, if wrongly the d~cision musl be cor
rected elsewhere,;' Now I cOllsider the ports of this Colony as 
illtt"rdictecl, and that accordilliol' to t.he true spil'it and meanillg of 
the whole system of laws foreigllf·rs cannot enter tbe same without 
,"orne reason that rna y be h~ld sufficient to relax their strictn"ss. 
JI; is llotoriQus !h!l.t the harbours and ports of this Proviae!: ajfurdl 
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'flte greatest facility to smug~lers; the smaH Ilumber ~r their ill;; 
babitants, and the want of officers of the customs are 'Cl'rCllffistan .. 
-ce3, which render more caution necessary ill this country than 
might be foulld requisite iu Great-Britain. I shall therefO're con
sider mystM buund to' adopt thoile principles which are IIpplied tit 
-cases 0'1' this nature, ill their utmO'st rigO'nr, and shall now. proceed 
to consider the facts {If this par.licular case, an.d to. examl~e whe~ 
th~r the caust:s assigned fO'r elltering a ha.rbO'r In thiS Provmce are 
~uJliciellt f().f her justincalian. 

IT is ad-mitted by the dai-mant that Ihis vessel t'ntered 
PO'pe's Harbour in the PrO'\'illce O'f NO'va-Scotia, and it will be neo 

cessary to' cO'nsider the facts of thil -case ullder twO' !leads; first. 
as to' the cause of her entering that purt, and secO'ndly, whether 
any thing was landed or bken {In board while she remained -there. 

THE masterO'f this vessel has ~iven -his testimO'ny to' both 
PO'ints, to' the fir<lt Ile says, " They weBt intO' PO'pe's HarbO'ur, the 
weather was thiek, and when they made the !aad they fO'und. 
themselves nearer than they expected; and being scant of water, 
they went intO' that port for thE: pnrpulle O'f getting sO'me, and with 
1110' other intentiO'n whatever." and yet to the very tlext question. 
1llmost he answers, "They had ahundance of prO'~isIO'ns, stores. 
bait, WO'od, and water fO'r the vO'yage, at the time they left their 
Ulwn port, aud were nO't apprehensive of any ddiciellcy what
ever of any of thO'se articles." This accO'unt, as respects the 
<:ause O'f her entering lhe harbour) is cO'llfirmed by another wit. 
Dess with the additiO'n that there was a deficiency of wuod. 

To the next puint as to' what was landed or taken O'n board 
'he Master declares-" They did not land or put on shO're a sin~ 
gle article of any kind except the water casks which they filled.: 
They did nO't receive O'n bO'ard any articles whatever except two 
dollars' WO'dh O'f bread, which he bO'ught of one of the inhabitants of 
I:0pe's Hll,rbO'r:" again, neithrf himself O'r any person on board 
4nther bO'ught or SO'ld, bartered or exchanged, any article 011" arti
«:Ies O'f any kind O'r descriptiO'n whatever, excl'pt the twO' dollars' 
'WO'rt.h O'f bread hems already spoken O'f." AnO'ther person be
longIng to' the vessel.fays to this PO'int, That a quantity of wood 
'Was taken on board in their own boat. James Whidden, a mid
l!illipman O'f His M~jesty's ship Saracen, who has released all hill 
iRterest in tile event O'fthis cause, and CO'meii befO're. the Court bO'th 
RlS a cO'mpetent witness, and as one to whom the hig'hest credit i • 
.lUte, has ~iven bis testimO'ny in these wO'rds, " That he nnderstood 
fcQIJ.I the crew \bll.t they hall prllcllfid ilome ",oodl ~Ild that if 'her. 

-- - - --- - --- --- - -". j 
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~"uld stand in need of it. they expected to s1,lpplV themselves wit1) 
~ood and, water from tlllS coa8t. "They informed him they had 
been In at Pope's harbour and sold some Loots, for which they had 
pot got paymellt." How sucll contradictions ::Ire to be reconciled 
~ sh~lI, not stop toinquir~; sufficie/\t appears to the Court to shew~ 
that this vesst:i entered a harbour of th is Proviuce, and took certain 
!trticles Oil boardL and that if it were essential to the prosecution illl 
this cause, a tratlic, to a certain degree, was, actually carried on. 
h remains to consider the defeilCe which the claimant has thought 
prlJper to set up to jusiifx. such proceedings., '\ 
~ A CLAIM has lJeen tiled, to which is a'nnexed an answer tl) 

the allegation under the oath of the master. In this answer two 
grounds of deft;lire are taken q~lite inconsistent with each other. 
1n the first place. it is said, that actual distress, arising from the 
want of water obliged them to enter the harbour; aud that ~hey 
(Jid not claim a right to approach the coast, or to entH the har
bours, bays, rivers, or creeks of this Prov,ince, Undtf prttenceof 
fishmg, or for nny purpose connected with the fishery. In, tire 
'st'cond place it is boldly asserted, that, as ,citizens of the United 
States, they have a rigbt to engage ill the fisheries on the coastii 
and in the harbours of this ProviilCe. 

THE hherali'ty which was always extend'ed, by the :emi. 
nent Judge who so long presided in this Court, to parties whose 
interests were committed to its care; and the indulgencies which 
he granted to practitioners as to the forms of legal proceeding,. will 
IlOt allow me on this occasion to_ restrict the claimant in making 
Ilia clefc'nce as he may be advised. But I wish it to be understood, 
that the proc('edings must not assume a chai'ader, ,which can only 
tend to perplex the Court, and to prevent the only object which 
parties can be perinitted to seek in Courts of Law. the ~dmi\listra
tioll Of justice through thernedium"of unpervertea trnth. ARd I 
mnst confess, that this defence presents to the Court a confused 

r· icfure, in which th€' interesting colonrs of dist~es3 are awkward
y thrown over the obscure and almost fadeit outlme ofnghts, once 

dear and acknowledged. Such as it is, however, I shall cOllsider it .. 
and this forei':l"ner shall not be permitted tosay ihat he was refused 
to be heard by a BritishConrt on evary point he ple~sed to assume. 
land in every way in whICh he thought justice might be attained. 

THE first ground then is, that thil:i vessel came into a har., 
IIour or tliis Provir\ce in distress, and, witHout any prdence at 
i"ii'ht, sought tHat relief from the iilhabitants of ihis Province, 
~hicb the people of t~e !1 !:~~~!e/il, ini\ reC(lnt in!!tance, ha~ mo~ 
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~eMrous1y an. d nobly E'xtended to the inhabitants of a 'Britisll .t:1o~ 
~ony. And most assuredly if a ('~e of real dIstress ~s m.ade out 
'there is an end forever of this questIOn. It \TI1\~t be buflt:d In .those 
!feelings whiCh, 1 trust, will ever be dea~ to thiS CO~l"t, a~d m tn;6 
-£xercise of which it would h.ope to derrve more sa\lsfaet1on.' than 
can en!" arise from the rigid'execution of'thelaw$. Real d'rstress 
is a passport even through the savage land; it appeals at 0llc6 
ito sentiments universally felt; at its approach the ligour of la~ 
is.softened, and ·the·violence of war becomes composed by the sa. 
'iVred influence ·ofhumanity. And where can. ullaffectedca-Iamity 
seek Ii refuge ifit i.s d'enied item a British shore'? Intrepid in'th,e 
'defence of ' Its rights, and 'Ienien'tin the exerci'8e of them, Great 

, Britalll requires'uot its harbours'to be closed againstthe stranger,. 
'Who seeks a shelter from >the tempest, or who asks the supply of 
-those deficiencies which unavoidable necessity may have createil~. 
'The private contribu'tions ofthat country have cheered theheart;a 
'cfthe alflictedin almost every land, and its public treasurie,s 
!lave been exhausted ill yielding protection to every nation. whos~ 
people sought an ·asylum either in its bravery or jts resource;. 
As a British Judge, therefore, I rece~ve with every disposition of 
'kindness, thi& ground of defence·; bltt let it not be!!. garb assn .. , 
med by artifice 'to deceive and mislead. While I am ready to aq-
~nowledge the interestin,g features ef:dislress, I am vigi\;lI;1t to d~ 
tectthll subtle contrivances orafl. Now what is the trulh of thie 
case. That this v'€ssel W;lS in any 'serious distn;,ss can not be pr~. 
tended.T,hat she might ,have wanted a little water is very poss'" 
,ble, but it must be m!rde olit to this-Court that the deficien,cy d\ll 
not arise, either from design, or from an unjustifiable neglect; 
~nd, let ithave arisen from whatever cans,e it might, that it W~8 
such as to pla<ce t,he creW in imminent dang,er of.perishing.- Tha 
master says that they found themselve!! nearer to tlte land th!\,n 
tliey expected, whic~l shews that his distress was not-sucb as '0 
ilave forced him to seek a harbour. He expresses his distre\ls to 
Brlse f\"~m his water being.scan.t, but h,e does not 5l3y that ,a.I1Y in
convelllen.ce had been experienced, or that he could not have.PrQ. 
secuted hIS voyage. Besides vessels'are Iround to··lta.ve a s'll;ffici. 
eDt. quantity of waier and provis.ions on board for the ",o~ageifl 
-Wh.lCh ~hey are engaged, aud it would be absurd to su,ppose,tha~ 
a tlcarclty ~f water, arising out of rie~lect. or, what is m,ore pr!l
ba:~l~, d.esl!I;n, can operate to supersede the .laws. ann throw opell 
.Br~tlsh port~ ~o any adventurerwh?may Wllthto evaae th~ ~ej~~ 
lations of Bnhllh trade and navigahon. . 
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.. TaE evidence on H.is and other points is extremely con" i 

tradictory. One says that vessels could carryon a fishing. voy~ 
age without g?ing into any h'arbour, amI another says it would 
~t' impossible without the privilege of putting into some of the BriQ 
t,ish porh for w.ood and water ;- amI it is in evidence that they in
f{)rmed the Midshipman that they expected to supply themselves, 
with wood and water from the British coasts. One of the witllesseSl
expressly swears that thpy hacla full supply for their voyage, but·· 
tnat Qne of the barrels of water praving bad they put into Pope's 
Narhour to get a fresh /lupply ;' also,.. that a ten gallon cask of' 
water was spoiled b~ being;' put into an old. gin cask. Now it 
'!Vouid be belleath the dig,nily of a Court t.O spend time ill comment
ing on such evidence as this~ brought forward. to support a point, 
w,~ich always requires to be made out in the most satisfactory man
ner, and in the proof of which such strictness has always. been ob·. 
served, Nothing conld hav(; induced me to givt' the attention I have. 
done to it, but a g-reat anxiety, that this subjtct, which has al. 
~eady. excited much. public interest, should be thoroughly inves· 
~ig:\ted; and that not only the principles of law, bnt the facts of, 
the case sho.ulu. be presented to, th.e w.orld. in the deuest puint of. 
~~ . 

I SHALL conclude my observations, on thi:;. point of tIle· 
case,. with the wonls of a Judge, (Sir w:. Scott). whose decisions, 
~re not only studied: by the lawyer as the SOUf-CeS of profound ill~ 
~truction, butare read, with interest, by the enlightened and ac
complished scholar as the finest exercises of the \:tum-an intellect •. 
i" Where the party justifies the act upon the plea of dj8trC'$s, it 
lDust nut be a dist~ess which he has crep.ted. himself bv pulling Oil 

hoard all insufficient quantity of water or of provisions for such a
voyage; for there the distrESS is only a part of the mechanism 
~f the fr~ud" a~d cannot be s.et in excuse fur i~ ; and, in the next 
])Iaco, the dIstress mnst he· proved by the clallIiant III a clear and 
satisfactory. manner.; It is evidence w.hich comes from himself •. 
and from· pp,r30ns subject to his power, a,I](,,' probably involved ill, 
.the fraud, if any fraudtbere be •. and there-fore it is I-iabl.e to be ri~ 
gidiy examined," 

Tn,E last poi-nt whid}, is to be considered ~y the Court, is Ill; 

right which, has been set up by tile claimant to enter the ports and 
harbours of this Province, allt!· there to cure the fish which he may 
have taken in the course of his fishil\g voyag.e. And certainly if 
such a rig-ht exists, the pdnciples of law which I have 11id dowa 
:with. I'll) much car~ w!ll nl)~ be applicapje to this v(:ssd~ unless: 
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rt'l)of shall 1}:l.ve been made of an actllal trading: Beea\1~e i, 
"",ould not be consistent to permit foreign ressels to ~nte.r these 
hafhours for a certain purpose, 3,u~ the II to make that entry ~ 
ground upon which to raise'the presumption of illicit trade, Tbis; 
rIght is asserted to belo,ng to the citizens Qf the.u nit~(l S~~t41s, ~m"! 
der the treaty of pe!l,ce entered into bet\yeen HI!; Brttanmc MaJes:
ty !lnd the goverqment of that youn,try" in, th£; year 1783;. and it 
is contend,ed in ~he first place~ tha t a' right ~o' take fi.sh on ont: 
coasts, and in our barbo~rs and bays; and to C\lre the sa,me on. the 
s-hores. of this Proviqce, was absolutely ar;know(edged and given, 
by ihe third article of that treaty: undlll \he second, that adniit~ 
ting the treaty granted only a pri'vilege tlY <1,0 so, tbat !luch privi. 
lege shll exists because the trtaty itself has not been 8,nuQIled. 
This qllestion now presents itself in a way which obliges the-Court 
110 euter i,nto the full consiueration of the right here asserted. For 
althougb it has already ue~el'milled that it cannot take cognizanc6 
(If it as a direct charge against this vesstl, having- DO authority 
~o to iI:o 1, yet as it becomes eSE!ential to the detf'rminatiun of the 
$econd point in this caQse, as it arises incidentally out of the cOllsi"; 
deration of the UJunicipa.l laws' of the conntry, and as it must be 
entertained in order to do justice to the parties wilOse private in. 
terests are involved, it is its. d!\ty to sustain it, and to place it ill 
flUC\'! a point of vie\v, as may put an end to \hose doubts which 
.som,e have affected to indulge on this snbject. H might be suffi .. 
cient for me to say~ 011 tbis point, that His-Majesty's Govert:tment 
iJaving rl,ct!Jrmined, that the privileges granted to the citiz~n8' of 
the United States by the treaty of 1783, to carryon t,hethhery 
upon the coasts of this Province, a.nd to cure fish in the harbour~ 
thereof had ceased; and tl).at· determination having heen made 
know~), it wonld not be Ilecessary to considcr this right as entitled, 
to any attention. But as it will require but IiUle reasoning'to, 
shew the weal;,ness of snch pretensions, I shall take a cursory 
view of the gfounq$ upon which this extraordinary right ieems t~ 
-tJ,ave been placed. ' . '~I 

.. IT will not be requisite for me, in this case, to enter illto 
those gl'neral considerations of the right~ of nations to a dominion 
of the s,e!l, which have orCll pied the attention of the gentlemen of 
the bar. Very able writtrs on abstract law have differed, both 
laS respects th", right of dominion over particular parts of the sea: 
and also as to the distance from the shore over which a nation hol~ 
ding t~e land might exercise the rights of sovereigntv~' 'Whe~ 
thes~ ,mfo,tant point~1lhaU be subqlitted tv the Cuurt; ill .qva:r. 
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which will render it incumbent on it to determjne tllcm" i.t will DO\ 
shrink from so arduous a task, neithel' wiH it despair of placing-
them on ~ro\lllds Vlhich may find their support ill the sOllnd prin~ 
eiple:. of general and universal law; principles which flow frolJ\ 
the reflections of enlightened reason, corrected and confirmed by 
the usages and cllstoms of the civilized world. It will hope, that_ 
those contradictions, which may have been observed iu the best
'writers are to be rtconciled, by all attention to thE' characteristic 
<circumstances of the differeut agEis ill which they thought and 
wrote; and by an allowance for the influence, which the fluctua~ 
'ling relatiQns, the jarring interests, and the various modifications 
of the claims and pretensions of nations, cannot fail to produce evtrn 
'upon the most reflecting mind. Much of that difference found 
amongst writers of this description, may be traced to the prevailing 
public sentiment, to natiollal prejudice!;l, and even to the eccentri
city ofindividllal opinion, But whatever tbedifficulties are whicl~ 
those grea~ questions migljt preswt, they do \lot meet the Court 
in this case. It is only nel?essary in order to see the ~implicity of 
this point, to read the article of the treat) on which the claim ill! 
founded, and to determine whether that treaty exists at the pre .. 
sent time. The words of the third article of the treaty are. 

H ITis agreed that the people of the Uuited States shaJa 
continue to enjoy unmolested, the righ t to take fish of every kind! 
on the G~and Bank, and on all the other Bank!! of Newfoundland; 
also i!l the Gulf of St. Lawrence, 'a 1)(1 at all other places ill the sea. 
where the inhabitants of both cOilntries used at any time hereto
fore to fish. And also that the inhabitants of the United States 
shall have ,liberty to take fish, of every kind, on sllcoh p<irl of the 
coast of Newf\ i1.ldluud, as,British fishermen shall use (bllt not to 
dry or cure the same Oil that Islanfi), and also on the coasts, bays. 
and creeks of all other of His Britaunic Majesty's dominions ill 
America; and that the American fishermen $l1all have liuerty t(), 
dry and cure, fish in any of the \III settled hays, harbours, an<! 
creeks of Nova-Scotia, Mag,dalen ] slands, and Labrador, so -long 
as the same shall remain nnsettled, but S()- SOOI1 as the same 
or eilher of them shall be settled, it shall Hot be lawful for the 
laid fishermen to dl'Y or curensh'atsuch settlement witilont Ii 
previous agreement t~r that pnrpose, with the inhauitants, proprio 
iIltors, or possessors of the ground.", ' 

Now it is impossible to imagine words mort"! clear thtm 
those. Two objects seem to ha-ve been ill view, the first was the 
~shcry on the Gnmd BO\l.1k/ i~~he Gulf of St Lawrence, \Iud. oth~iI 
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jlhces ill tile sea;- and the second was the prwili!!{e wliicJi :waa. 
intended to be grant.ed to t1U'l people of the U lilted St;J.les,. to take, 
and CUfe fish 011 the coasts, and in t~e bays, creeks, and harbonr~, 
oHhe British dominions in. North Amenca. It would,seem tha~ 
the intention of the British Government. at the time, was t.o ac
knowledge an ab$Olul·e right in the people of A merica, to fish on, 
the Gralld B"nk of Newfoundl:ll1d, in the· Gulf of ~t. Lawrence,. 
and other pl.aces in the sea; but th.e Coupt is not caHe.d upon, in' 
this case, to uetermi,ne that p9int. As rel;pects the laUer Rart o( 
this article, it would be cO'ufoumling all ideas,of common se.lIse, aud; 
throwing obs.cUI'ity over the ordinary perspicuity of la,nguage, t(), 
conteuil that the word liberty. here us~d, can be conceived, to con
vey au abs()lute' unqualified right.. That it was received lI.S a pri •. 
vilege at the time, and has l.J.eenexercised as such until the late 
war canno.t be dOl,lotlO{l. By.accepting such, pl'ivil(;'ge that Go
vernment acknowledged the right to exist ill Great-Britaltl, and the 
only question left for the sli~htest consideration. is" wla:ther tJlat, 
treaty.is now in force or not? 

IT has ueen ingelJlO.usly argued. on- the part of the c1aim4 
~nt in this. cause, that' the tlleaty of 1783 is. now in force, because· 
the late war being for a cause. t:ritirel.yuew :tlld distinct from the 
s.uhject." or contention, which were tenninated hy that. treaty, the 
declaration of war by the United States was Hot a violation of an V 
of its articles, And the word&; ,of some Hnineut writers would see~, 
to support such a doetr,in~: b~t ~.little 'att~Iltion to this sub
ject will 'explain the grounds, IIpOn: whieh the. true and sound' 
doctrine. firmly rests. Grotius book 3, j::ap. 20, sectio1l27, has 
these words, " It jg also a daily di~IHI'e .. \Vir!"11 a peace may ~e said. 
to be broken, which the ,Greeks call Parqsponde' .... : fOF it is not' 
directly the same thmg to give a new occ,~sioll of war and to brl)ak. 
a peace. But the re·ill: it g,re-a,t difft'ref1'ce "between, them al> well. ill 
reg-ard to the penalty .which' tilE breaker incurs, as with respect 
to the Jibedy of the illjured'1pa,r,ty to discugagehis \\,ord, in the 
other articles ,of the treat!)'." In a note however to the!;e words 
the, principles as reoeived in .modem_ times, .and the reason upon 
wilich they are founded, aloe clearly laiu down and explained • 
• , When ,a new occa&ion of war is given i:11 this mallner the treaty 
of peace IS thereby hr!fken llIdirectly; and ,with reo-art! to the tf. 
feet, if satisfaction for the offence be refused. Fo~ then the of. 
fended having a rig-ht to take arms in ordt'r to do himselfju'stice. 
~Ild tA treat the offender as an !m€,my, a:gainst w.hom every tbing' 
IS lawful; he may abo ulluoubteilly dispen;sf1 with observing the 
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;"iI\jn~itions oftbe peace, though 'tIle treaty has not been (orThany 
'broken with regard to its tenor." ~This distmction can scarce be 
'of use ill these days, because treaties of peace are conceived 
'in such a mannei', that they include "all engagement tQ live 
'in amity fQr thefuhHc in all respe.:ts, SQ that the least Qcca-
8ioll Qf warhQw new SQever it be, may be deemed an infringe
'ment of the mQstimPQrtant articles Qrthe treaty. It will be fQund 
that the tre-aty of 1783 contained an engagem~nt that there shQulrl 
"be a firm and perpetual peace betw€er. the tWQ cQuntries, and that 
':such engagement was viQlated by the declaratiOll Qfthe late war na 
'llUman lJeing can be permitted tQ dQnbt. I am therefore bQuitd ta 
declare,'that the treaty Qf 1783, ana all the privileges depending 
'ther~n have ceased. 

I HAVE nQW fully considered the grounds Qf defence in thiS! 
"!Case, and as I -dQ nQt perceive either truth in the dist.ress, I'll' 

tltrength in the right, set up by the claimant, I feel myself CQm
}lelled tQ prmJQunce this vessel, and the gOQdsJaden Qn IJQard Qf 
ber, tQ be liable te "COufiscatiQn, fQr a viQlatiQn of the laws Qf trade 
and navigatiQn. " 

IN prQnQunc1ng tI1is judgment, I derive a cQnsQlatiQn frQm 
lherefiectiQn, that my errQrs may be cQrrected by an appeal to 
'<Dne Qf the most upri,;ht and learned Judges the wQrld ever sawo 
FrQm the decisiQns of that tribunal I have humbly endeavQured ta 
draw the principles which shQuld gQvern me ; and, I trust, that 
'When the sQlemn scrutiuy tQ which this decree is Qpen shall be 
made, it will be fQund, that while my labQurs were directed by a 
'iJacred re~aTd to the interests of an obscure and indigent fQreigner. 
I did nQt fQrget the rights and the claims Qf every British subject. 
flor relax, by a feeble cQnstructiQn, that !lQble system Qf laws, 
uPQn which the wisdom of ages bad reared our natiQnal prosperity 
~d greatness~" 

11 1 N 1 S. 
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