
COpy of a REPRESENTATION of 
the Lords of the Committee of Privy , 
Council for Trade and Foreign Planta-
tions, on the Subject of eftablilhing a 
Court of Civil J urifdiCl:ion in the 
Uland of Newfoundland; dated loth 
May 1790. 

May it pleafe Your MAJESTY, 

T HE Merchants and Traders or Ihrtrnouth, Exeter, Topfuam, and 
Teingmouth, carrying on the Fiihery and Trade at Newfoundland, 

have prefented (0 this Committee a Memorial, complaining that a Court 
was eftablifhed laft Seafon in the Wand of Newfoundland, by Vice Admiral 
Milbanke, Your Majefty's Governor of the faid Ifland, called a Court of 
Common Pleas, confifting of Four Commiffioners; and. that this Court fo 
eftablifhed was kept open Daily~ to the conftant Interruption of the Fifhery 
and Trade, by continually iifuing Orders; by calling away the Agents 
and ,Servants of the Memorialifts and others~ on every frivolous OccaGon. 
to ferve on Juries; and by liftening to every trivial and vague Complaint; 
by fending arbitrary and immediate Orders to attend the faid Court, from 
any diftant Part of the Wand, with Threats to fine thofe who did not attend, 
without Regard to the Neglect of their Bullnefs, Perfonal Hazard, or any 
other Confideration; all which Proceedings muft neceifarily be prejudicial 
to a Fiihery which totally depends on Perfonal Att~ntion and Indu1l:ry: And 
the Memorialifts further complain, that the {Jid Court demanded~exorbitant 
Fees. 

The Lords of the Committee thought it their Duty, immediately, to fend 
a Copy of the faid Memorial to Vice Admiral Milbanke, calling upon him 
to inform the Committee how far the Facts ftated in the 1aid Memorial 
were well founded; and in cafe the faid Court w:::s a new Eft:cblifhment, to 
allign his Rea[ons for having formed [uch El1ablifhment; but if it was only 
an Alteration of a former Eftablifhment to affign the Reafons which had 
induced him to make fuch Alterations; ",nd further to certify to the Com­
mittee whether any, and what Fees were taken by the Judges, or other 
Officers of the faid Court. 

Admiral Milbanke's Reafons for forming the [aid Court will be found at 
Length in his Report hereunto annexed, which he tranftllitti:d to this Com-
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mittce in a Letter, dated 11th February Iaft ~ And in a L~tter, dated the 
'2oth of the fame Month, he iufiified the Proceedings of the raid Court by 
alletlging, that from the 4th September, when the Court firf!: began to fit, 
to the Admiral's Departure for England on the 26th OCtober, there were only 
Four Courts, npither of which iait'ed more than Five Hours; whereas the 
Court of Seffion, in which fuch Caufes are laid to have been formerly tried 
In the faid Wand, never fat lefs than Twice a Week, fddom got through 
more than Three Caufes in a Day, and thofe in fuch a Manner as frequently 
to ocealion their being tried Two or Three Times over. That One Judge of 
the new eftablifued Court fat however everY Day, in order to fave Trouble 
to tbe Plaintiffs, who had thus an Opportu~ity at all Times to prefent Peri. 
til)ns, and make the proper Affidavits for commencing Suits, after which 
there w~s no further Trouble given than fl1ch as muf!: have attended 
every Suit in the mon: trifling Caufe in a Court of Confcience. That by 
comp:lring the Court eftablifhed by him with the f..')nner Court of Sellion, 
<lr that of Vice Admiralty, it will be found that the new Court is formed on 
fimple Principles, and cannot fail to diftribute equal and immediate Juftice 
to all, without RefpeCl: to Perfoos-That the Two former Courts herein­
before mentioned are withou.t Form or Order, and if not glaringly partial, 
only harrafs, rerplex, and wafie the Time of many Individuals, inftead of 
doing their Bufinefs for them-That the Attendance upon Juries in the new 
'Court is not greater than heretofore; for that tht: Court of Seffion never 
proceeded on any Caufe of Confequence without a Jury; and that even the 
Vice Admiralty Court, in confequence of Complaints from the Merchants, 
during Vice Admiral Campbell's Government had frequent1~ fummoned 
J uries.-That of Twenty-eight Caufes completely difpofed of by the new 
COUI t, the leaft of them was for upwards of £. 5, moft of them for more than 
£. 10, and fome for near £. 200; and Ollt of the W hole only Two VerdiCl:s 
were given againft the Plaintiffs.-That, except in One Inftance, no Perf on 
Was f,-nt for to attend this Court from out of the DiftriCl: of St. John's; and 
that, in that One Cafe the Defendant might have avoided the Inconvenience. 
which was wholly occafioned by his Obftinacy.-That the Fees taken in the 
new Court were can ~derably lefs than thofe taken in the Court of Seffion, 
and not a ~arter of the Sum cbarged by the Court of Vice Admiralty • ..:.. 
That the COlirt of Sellion has always conduCted their Bufinefs in a verY 
irregular and bad Manner, owing to the J uftices being kept in conti·. 
nual Dread by the Merchants, who frequently threaten to profecute them 
fN .heir Decifions.-That the Court of Vice Admiralty had likewife been 
compbi!~ed of by the Merchants as a great Grievance; and the fame Mer­
cha:~ts now Winl to reprefent the new Court as likely to ruin the Filhery ; [0 
that wl1atever Judicature may be dlablifhed in the Hbnd, it is likely to meet 
with Oppofition from the Memorialifts, who aim at [acrificing the real 
Intcrefts of rhe Filhery to their private Vie~vs.--For further Particulars 
the Committee prefume to refer to the before-mentioned Letter of Admiral 
Milbanke, dated the 20th February laft. 

The C;llnn;ittee having maturel.y ~onfidere? the Reafon~ affigned by 
Your MaJefty s Governor for eftabh!blllg the faid Court of Common Pleas, 
and ~~e feveral Facts all~d~ed by him i~ J uftific~tion of the Proceedings of 
the j,ud Court, thcught It nght to examine the [ald Governor, 'Viva 'Voce; in 
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-which Examination he gave an Account, as will be found in the Paper 
,hereunto annexed, marked (A) of the fe\'eral CourtS, Civil and Criminal, 
which have hitherto fubfifted in the Wand of Newfoundland, and of their 
Manner .of prooe~ding. 

After' a full Confider:ttion of what is before ftated, the Committee were 
Cf Opinion, that a proper Court of Ci viI J urifaiCl:ionfhollld be efiaulifheu 
in ~he Wand of ~ ewfoundland, fpecially confiitmed for the Purpore of 
trymg fuch ~e(hons as are not now provided for by any ACl: of Parlia­
,!nen~; they therefore th~u,ght it right to take the Opinion of Your Ma­
Je.fty s Attorney and Solicltor General, upon the following ~e1tions; 
VIZ. 

L \Vhether the Court of Common PIcas, ereCl:ed by Vice Admiral Mil­
banke laft Y ear, in the 10and of N ewfotlndland, is f-aunded in any Autho­
rity legJlly, given to the Gover:nor of N ewfollndland by Your Majefty'$ 
CommilTIon, or em be fupported or jliftified by Law? 

'2. \Vhether in any ACt of Parliament, or in Your Majefty's Commiffion. 
appointing the Governor of Newfoundland, there is given any Power for 
ereeting any Court of Civil J urifdietion in th'e Uland of Newfoundland, or 
for ~uthorizing any of the Courts of that Wand to try Civil Caufes there~ 
except in 'the fpecial Cafes mentioned in the Acts IO and I I yr. III. 
eh. 25. SeCt. 13; 14,15; 15 Geo.III. Ch. 31. SeCl:. IS and 34,; 26 Geo.III. 
'Ch. '26. Sea. And whethc,r, in, cafe no fuch Power has hitherto been 
given, Your Majefty may not, by a Commiffion under the Great Seal, ereCt 
a Court of Civil JmifdiCl:ion in the IOand of Newfoundland, fpecially con­
ftituted for the Purpole of trying all ~eftions that may arife between one 
Fifherman and another, or bttweerf the Fifhenr:en and their Hirers or Em­
ployers, or between the faid Fifhermen and the Merchants of whom they 
purchafe whJ,t is necdf.Hy for their Subfiitence and Comf0rt during the 
Continuance of the Fifhing Seafon ? 

r 

3. \Vhat the N acure and Conftitution of a Civil Court,ereCted for the 
'Pu~pofes befor.e mentioned, fuould be? 

The Committee accompanied the faid ~efl:ions with the following 
Obfervations, refpecting the Policy which has always been obferved by the 
Government of this Country, in carrying on the Trade and Fifhery at 
Newfoundland i viz. ' 

Mr. Attorney and Solicitor General aTe de fired to take N oeice, that the 
Government of this C ounrry, having always confide-red the Trade of N ew­
foundland merely as a Fifhery, to be carried on folely by the SubjeCts of His 
Majefty's European Dominions, it has always been the Wifh of Govern­
ment to bring back the Fifnermen at the End of every Seafon to the Ports 
of the [lid Dominiom, and f'l rn'vpnt their dbbli!hing themfdves as a 
Colony in Newfoundland. V/::, L" ' I~w no Civil CommiiIion was given 
t'l the Governor, who goes out Annually, till about the Year , and no 
Court was eftablifhed for trying Crimes of any Sort till about the Year 
but all Criminals were to be brought Home to Great Britain, to be tried 
under the Authority of the At!: of loth and lIth W. III. Ch. 25. That of 
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hte Years a greater Number or His Majefty's SubjeCl:s' continue to rdide 
at Newfoundland during the Winter, after the Filliing Staron is at an End, 
than formerly. That the Committee of Privy Council fee this Circum­
fiance with Regret, thinking it contrary to ancient Policy, and the true In­
terefrs of trus Country, and willi to prevent it as much as poffible. The 
Attorney and Solicitor General are defired alfo to take Notice, that much· 
the greater Number of the Filliermen are exrremely poor and ignorant, 
and thereby very much expofed to be defrauded by thofe with whom they 
deal. 

In Return to which Q,lefl:ions Your Majefty's Attorney and Solicitor 
'General, in their Report, \~hich is hereunto annexed, have anfwered to this 
EffeCt: 

That the Court of Common Pleas ereCted Iaft Year by- Your M3:jefty's. 
Governor is not founnen on any At1tho~ity legally given to the faid Go­
vernor, and cannot be fuppcrted or juftifietl by Law. 

Th:lt they do not find that any Court of Judicature is eihbli£hed in 
the JOand of Nev;foundland, excepting in the SpeLial Cafes mentioned in 
the ACts of Parliament loth and II th W. HI. Ch. '25 ; and 15th and 26th 
of Your M:ljefl: y, eh. 3 I and 26: And that as Your Majefty is not precluded, 
by any Provifion in the ACts before mentioned, nor by any other Acts 
with which they are acquainted, from fo doing, Your Majefl:y may, by 
virtue of Your Roval Prerogative, by Commiffion under the Great Seal, 
e!bblifh a Court of Civil Judicature in Newfoundland for the Purpofe 
of hearing and determining all ~efrions that may arire of the N acure 
hereinbefore mentioned. 

And they further report, that afler paying due Attention to rhe peculiar 
Policy of this Kingdom, with refpect to the Territory of Newfoundland, 
which h,'.s alw2ys been directed to difcourage the Subjects of thefe King­
doms from efrablifhing themfelves in that Inand, and to encourage the 
Return of the Fifbermen and Seamen to thefe Kingdoms, they had pre­
pared, conforrr:ably to rhe Directions of the Committee, a general Outline 
of a Court of Civil J udicatllre, in Cafes not yet provided for by any ACt of 
Parliament; which is as f811ows, viz. 

That Your M:Jjefty, by Your Royal Letters Patent, 1hould direct md 
appcint, that rhere Inould be within the Ifland of N ewfoundhnd a Court, to 
be called the Court of Civil Jurifditl:ion; and that an Englilh Ban-iller, of 
J~ot lefs t:lan Fi ve Years fl.:anding, together w irh Two fit and proper Per­
fons, to be appointed by the Governor for the Time being, fhould pre fide in 
fuch Court. 

That fuch Court ,fhould have full Power and Authority to hear and de­
<-termine, in a fumm:1.ry Way, all Pleas concerning Debts, Accocms, or 
()ther ContraCt~, and all other Perfonal Pleas whatever, exceptina fuch as 
may now be heard and determined by any J urifdiCtion dtablilhed i~ the faid 
Ifhnd by any Act or ACts of ParEament. 

That fuch Court fhould have Power to grant Prcba~es of Wills, and 
Letters of Adm:r:iftration,i and that in the Cafes above menticned, the 
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'Court fhould proceed 'by Complaint in Writing; Summons of the De­
fendant in Cafes where the Matter in ~eftion is under fuch Value, as to 
'Your Majefty's Wifdom may [eem beft adapted to the Circumft:mces of 
,the l11and ; and by ArreO: of the Defendant, in Cafes where the Sum de­
manded !hall exceed that Amount j fuch Court having Power to take Bail 
for the Defendant's AFpearance and Performance cf fuch Judgment, as the 
Court thall pronounce: And that fuch Courtfhould have Power to execute 
the Judgment fa given, and enforce the Payment of the Ccfts of Suit, by 
Warrant of Execlltion, by Sale of the Defendant's Goods and Chattels, ren­
dering to him the Overpius, and to imprifon the Defendant ;.lotil fuch J udg­
ment lhall be fatisfied. 

That it may be proper, if the Party aga'inft whom Judgment may be 
,given fhall think himfdf aggrieved, that a Power fhould he given to fucn 
'Party to appeal to Your Maje!l:y in Your Privy Council, within a limited 
Time, upon giving proper Security, in Cales where the Mauer in Difpute 
ihall exceed the Value of and that the Court below fhould 
'have Power to proceed in a fummary Way, by Foreign Attachment of 
Goods, Debts., and EffeCts of Debtors, in tIre Poffeffionof O(her Perfons J"e~ 
'fiding ,in the llland of Newfoundland. 

That it would be moft conformable to the Policy which hasbeelJ 
obferved by this Kingdom with refpett to the Territory of Newfoundland, 
,that the Court hereinbefore deferibed fhould hold its Semon from the Ifl 
Day of June to the Itt Day of December in each and every Year, and 
lhould take Cognizance of no other Suits than fueh wherein the Caufe of 
ACtion has arifen within Two Years previous to the Comm:.:ncement of fuclt 
Suit. 

And the Committee having taken the before-mentioned Plan of a Court 
'of Civil Judicature into ConGderation, humbly offer it as their Opinion to 
Your Majeftv, That it may be advifeable for Your Majefty, by Your Royal 
Letters Patent, under the Great Seal of Great Britain, to ereCt a Courr of 
'CivilJ urifdiCtion within the lfland of N c:wfoundland, according to the Plan 
before mentioned, with tbe following Alterations and Additi0ns : 

FIRST, That the Perfon appointed to prefide in this Court be either alt 
Engli!h Barri!l:er of Five Years ftanding, as advifed by Your Majefty's At­
torney and Solicitor G:::neral, or fame other Perron who, all Circumftances 
conGdered, may be thought equally well qualified for tills Station. 

SECONDLY, That in cafe the Judge recommended to be fo appointed 
,fh~uki die during the Fifhing Searon, fhe Governor fl10uld appoint a 
Perlon, then refident in the Wand, to aCt in his Place during the Remainder 
of fuch Fifhing Seafon. 

THIRDL Y, That the faid Judge be paid a proper Salary for the Difchara-e 
,of the Duties of his Office. b 

FOUR THL Y, That he be exprefsly enjoined in his Commiffion not to take 
any Fee or Gratuity whatever for any Judgment given or BuGnds done in 
the faid Court, upon Pain oflofing hi" Office. 
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FIFTHLY, That the Governor d0 appoint the Perfons who .are to.~ 
AJfefi"ors to the faid Judge out of Perfons who have no Concern 10 carrymg 
oQn the faid Fifuery. 

SIXTHL Y, That every Judgment paffed by fuch Judge fuould be with the 
'Concurrence of at leart One of the faid Afi"efi"ors. 

SEVENTHL Y, That no Perfon fuould be arrefted for a Debt of lefs thaR 
Five Pounds. . 

EIGHTHL Y, That an Appeal be allowed from the faid Court to Your 
Majefty in Council, in any Action where the Sum recovered exceeds 
£. IGO Sterling, provided ruch Appeal be made within 14- Days after 
Sentence. 

Befides the foregoing Alteration~ and Additions to the Plan for efiablilh­
lng a Court of Civil Judicature propofed by Your Majefiy's AtIOrney 
and Solicitor General, the Committee take Leave humbly to recommend 
to Your Majefty, that the faid J lIdge be inihu&ed to conduCl: the Bufinefs 
of the faid Court, during the Height of the Fifuing Seafon, in fuch Manner 
as to interrupt as little as pomble the carrying on of the [aid Fifuery. 

That it be recQrnmended to Y our M~jefty's Governor, and the faid Judge. 
to allow for the enfuing Seafon to the AfI"efI"ors and Officers of the faid Court 
fuch Fees only as are reafonable and moderate. 

And that they prepare, and be ready, when they return from N ewfound­
land at the End of the prefent Seafon, to lay before Your Majefty, for Your 
Majefty's Approbation, a Table of fuch moderate Fees as they may judge 
proper to be eftablifued in future. 

And tha~ in 'order to afford Time to the faidJ udge to fini1h the Bufinefs 
of the Court in the Interval after the Height of the Fifuing Seafon is over, 
.znd before the Departure of the Governor, the faid Governor be inftruCl:ed 
to continue on the Coaft longer than has hitherto been praB:ifed, and as long 
as the Sear on . will permit, confiftent with the Saft'cy of Your Majefty'.'1 
:Ships and V dlels. . 

Admiral 
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Admiral Milban~e' s Repdrt upo'nthe Judi­
cature of Jlfewfozindland. 

'To the Lords ·ofthe Committee of Privy Council for Trade., &c. 

My LORDS, 
Londen, 3 I fl December 1789. 

H· A V I N G in a particular Manner dire&ed my Attention this Year le. 

the Judicatures as well as to th.t Trade and Fi'01ery of N e~fbtlhdland. 
;and arranged my Obfervations thereon in fuch Order as will, I think, enable 
your Lordfhips to judge precifely of the State of that IUand, I ftel it in-. 
cumbent on me, as Governor, and in Ob.edience to Hi's Majefty's Inftrm::­
tions to me upon that Head, to fubmit them to YOUT ;tordffiips Confider­
ation, and at the fame Time to beg your Lordfl'iips PerlTIiffiofl to fuggeit 

-·fuch Alterations as appear to be neceffat:t''for renQ-tring die fermerrnore 
etfeCl:ual, and the latter much more beneficial than at· prefent they [eern to 
me to be. . I was led to be more minute than perhaps I orherwife fuould 
have been; in rrW Ehqu'ii'Ies into the feveral Partic-ulars to which my Obfer­
vations have Reference; frem an Opinion of the Law Officers of the 
Crown *, which was tranfmitted to me by the Lords Commiffioners of the 
Ad~iralty a, pay o~ Two b~fore 1 failed £i-om SpitheaEls and to which I 
beg LeaVe to teqoeft your Lordfnips Attention. it was ta~eh at my De-­
fire upoh <l Cafe ftm:d by the 5dlicitur of the Admiralty (in Confequence 
.of a Profecution threaterted to be tbmrnenced againfi: Captain Pel!ew, 
One of the late Governor's Surtbgates) to know how far the Governor of 
Newfoundlan~ was authbrized to fit as a Judge in the Courts of that 
Ifiand, and ~Uetber tbe Warrant of Sutrogacy t, by which Captain Pellew 
had aCl:ed; and :'Yhich it had be-en the Cuftom to give to all the Captains 
~f the Ships o(War upon the Newfoundland Station, was confiftent with 
the King'~ ,Cdfur'nimon to the Governor, or with the ACts of Parliament re­
latirtg to the -Trade ~n'd Fi~ery. It was evident. to me from this Opi­
nion, that the A\khorlty exerclfed by the Governor 10 Character of a Judge 
was rtot foy·rided in Law, and therefore that it would be imprudent of me 
to rifque :my RepUtation and Fortune in Dc::f~nce of a Cu~o~, which, if 
not a 'bad one, had never been legally fanCl:lOned, and wlthm my own 
Xilo\vledg't, had fubjeeted One of my Predeceffors to a Pro[ecution at Exe­
'f6r~; W'h~ch ~y the A~vice 'of his ~ounfel he was !ain to compromife 
rafher than bring the Matter to 11me. Thus to be mformed of what I 
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.0000!Ybt not to do, was a very agreeable Circtlmil:ance to me as a young Go­
ve~nor; and to inform myfelf of what I ought to do, ~ thought it was indif­
.penfably my Duty to leave no Means untried. The next and beft Informa­
;tion, after that which I had received from the Opinion above-mentioned, 
was, I thought, to be obtained from the King's Commiffion and In(lruc­
tions to me. Thofe I confulted with Attention; and upon the fderal Claufes 
-and Articles thereof made the following Obfervations.: 

:tHE COMMISS ION, 

d a/ed '2d June 17 8 9, 

Cmftitutes and appoints me Go­
'Vern-or and Commander in Chief in 
and over the IjIand of Newfound­
land, and the IjIands of Madelaine., 
in the Gulph of Saint Lawrence, 
and of all the Forts and GarriJons 
.eretied or ejlablijhed therein; and 
diretis all Officers Civil and Mili­
tary to be obedient, aiding, and 

.. a.J1z.fting to me in the Execution of 
n!)' Office. - • - -

With full Power and Authority 
Joappoint Judges. - - -

Which, of courfe: gives me the chief 
Command over all the Troops, and In­
habitants of thofe Ifiands. 

This clearly is intended for a Conve­
nience to the Merchants, Traders, and 
Inhabitants of Newfoundland, that they 
may, in all Civil ACtions, have Re­
courfe to a legal Trial upon the Spot, 
and not. be r~duced to the difagreeable 
Alt:rnanve, eit.her of ~oregoiDg their juft 
Claims, or beIng obhged to profecute 
them in England at a very confiderable 
.and unnecdfary Expence; but the Go­
vernors, inftead of appointing Judges 
.have moft of them fat in the Courts and 
determin~d fuch Caufes thernfelves, there­
by affummg a Power not vefted in them 
by the King's Commiffion and deprivino 
the. Parties of the gre:t Privilege of 
Tnal by Jury. Upon looking into the 
~ecords, I find that Governor Campbell 
IS t~e firfi: who [eerns regularly to have 
deViated from the Path of his Prede­
.c~ffors,. ~nd to have confined himfelf, ill 
hIS J udlclal Proceedings, to the Difputes 
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between Mafrers of Fifuing Ships, Boat 
Keepers, and Inhabitants, refpecting the 
Right and Property ofFifuing Rooms, and 
between Mafters and Servants refpecting 
the Wages of the latter, in which he aCted 
conformably to the J oth and I I th of Wil­
liam III. and the ancient al'ld efrablifued 
Cufrom of the Fifhery j though in the 
latter Cafe his Proceedings feem repug­
nant to the 18th Section of 31 ft Chap. 
15th George III. of whIch I fuall fpeak 
hereafter. Governor Elliot foHowed the 
Steps of Governor Campbell, and like 
him referred difputed Accounts Current, 
and all Caufes which the Appointment of 
Judges is intended to provide for the 
Settlement of, to the Court of Seffion: 
In this they came nearer to the Meaning 
of the King's Commiffion than any of 
their Predecelfors had done; but they 
(Admirals Campbell and Elliot) frill ne­
glected to appoint the J ufrices of the 
Peace (of whom the Court of Seffion is 
compofed) Judges by a Special Commif­
fion; and as the Powers of a J ufrice of 
the Peace are limited by Statute, and the 
Caufes tried at the above-mentiuned 
Court of Stffion frequently did not come 
within thofe Limits. the Proceedings of 
that Court, though Right in Point of 
Form, viz. Empannelling Juries, &c. 
were in fuch Cafes illegal. The Magi­
ftrates themfelves felt this Want of legal 
Authority j and it was no uncommon 
Thing for them to rejed altogether fuca 
Caufes as they thought would fubjctl: 
them to be called to Account by either of 
the Parties. This of coU/-fe rendered it 
impoffible in fome, and difficult in all 
Cafes, for the Peor to obtain Redrefs of 
the Rich, who feldom complied volunta­
rily with a Decree of the Court, and never 
without doubting its Legality, and threa­
tening (in cafe of forcible .Means Leing 
ufed) to profecute the Ju!hces whenever 
th<>y fhould have an Opportunity of do­
ing it in England. Dill-efpect to the 
Court, as might be expeCted, was the 
natural Confequence of fuch Proceed-
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,ings,which placed the lower Order or 
: P<:opJe in.a Situ~tion fo differ~nt from 
that in which their Fellow SubJec9:s are 
placed in this Country, and in every 
other P.art of His Majefty's Dominions 
(where there is affured to all a certain 
Means of obtaining J ufljce); and when 
One con'liders that there are upwards of 
Twenty thoufand Winter Inhabitants up:.. 
on ·thelfland, it is a Matter of Aftoni1h­
ment that they 1hould have been kept in 
good Order fa long, and can only be ac­
counted 'for by fuppofing that, illegal 
as was ·ihe Mode, it had been followed 
fyftematieally, and might probably have 
(;ontinue~ many Years longer unobjeB:ed 
to, if the Fi1hery itfelf had not undergone 
a very material Change. When thefe 
Laws or Rules were eftabliilied, they 
formed a Kind of equitable Code, and 
were very well adapted for the Purpofe 
of fetding the Difputes of the Fiiliermen 
of thofe Days, who were upon a Footing 
one with another, and equally interefted 
in their being duly obferved. But the 
prefent adventuring Merchants (of which 
there ~re many from this Country, who 
are rather Buyers than Catchers of Fiili) 
having been ufed to the Courts in Eng­
land, foon found the Means, as it was 
their Intereft, to obftruB: the fummary 
Proceedings of the Courts of Newfound­
land, and with little Difficulty alarmed 
the Minds of the M agiftrates who, after 
hearing of the Profecution againft Cap­
tain Pellew, were afraid to go on in the 
ufual Way; and when I arrived at St. 
John'S, I found every Thing ftancling 
frill. This of courfe fubjeB:ed me to 
numerous Applications from all Defcrip­
tions of Perfons; and, the Seafon being 
far advanced, made it abfolutely necef­
fary for me immediately to adopt fome 
Mode of Redrefs for them, in order to 
avert the Confc::quences naturally to be 
dreaded from a Stoppage of the ordi­
nary Courie of J uftice. What that Mode 
1hould be. was.a Matter of no trifling 
Conflder-atlon With me, though th~ Opi-

nIOn 



And in Ctifes requijite, Con;mif­
}i'oners of Oyer and Cf'ermilzer, for 
the hearing and determining all 
Criminal CauJes rCf'reqJon excepted) 
according to Law. '; 

" Appendix, N" 3. 
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. rtidn which I had received from the Ad. 
"miralty (and in the Pofi"effion of which I 
('thought myfelf very fortunate at this 
particular Juncture) was fo far a Guide 
'as . to 'lead me clear of the Error of 
• fitting as a Judge myfelf; and the Court 
of Vice Admiralty, from its arbitrary 
Proceedings and the Exorbitancy of its 
Fees, being held in Abhorrence by the 
'wholellland, I had no other Way of pre­
\rentin'g the Danger which feemed to 
'thre:tte'n, than by appointing proper 
Judges *; and I have the greateft Satis­
faction in obferving that the Good re­
fuIting from it very far exceeded my moft 
fanguine Expectations; for either it was 
in reality the beft Step that could be 
taken, or (which anfwered the fame Pur­
'pofe, at leaft for the Time being) the 
Bufiriefs of the Court was fo admirably 
conduB:ed by the Gentlemen who were 
appointed Judges, that during my lhort 
Stay there they decided in the moft formal 
t Manner near Thirty Cauies, without 
meeting with the fmalleft Obftruction to 
their Proceedings, nor was I once applied 
toby the Sheriff for Affiftance to carry 
the Decrees of the Court into Execution. 
In 11101't, it a,ppeared to be fo confonant 
with the Wifhes of the People, and is fo 
well adapted to the Sort of Builnefs 
which muft necdfarily be brought be­
fore it, that I may venture to fay it is 
the beft Kind of Judicature that can be 
eftablifhed for their U fe; and I would 
earneftly recommend (to prevent a 
Poffibility of mifraking the Meaning of 
the Kings Comllliillun fur the futUre) 
the Introduction of the Words to hear 
Pleas, after " with full Power and Au­
ce thority to appoint J l1dges." 

Diftinc'l:ly means a Commiffion for the 
Trial of Felons only, which has always 

t Appendix, N° ",. 
been 
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juftices of the Peace (ana other 
,uceJfory Officers and Minifler s) 
for the better Adii,inijlration of 
Juflice, and keeping the Pea,-e and 
Ituit:t of the Ijlaild. - - -

been ifi'ued Once a Year, and the Bun .. 
nefs of the Court conduCted according to 
the Forms ufed in the Criminal Courts of 
England *. But I humbly beg to. be 
informed by what A.uthonty the Kmg 
grants this Power to the Governor. dur­
ina the Exiftence of the 13th SectIon of 
th~ loth and lIth of William III. 
wherein it is exprefi'ed, "That all Felonies 
"committed in Newfoundland, or the 
" Ifiands adjacent, fhall be tried in fome 
"County in England." I am led to 
make this Enquiry, from a Report that 
many People there doubt the Legality 
of their being obliged, and did fome 
Years ago aCtually refufe to ferve as 
Commiffioners and Jurymen. If fuch 
a Circumftance fhould occur again, it 
would be the Means of placing the Go .. 
vernor (whofe Endeavours upon all Oc­
caftons to fee the Laws carried punc­
tually into Execution, meet with but 
too much Oppofition from the Merchants 
and Inhabitants) in a very difagreeable 
Situation. And as, in my Opinion, it 
is oftentimes more eafy, and always much 
better to prevent an Evil than to re­
medy it, after it has taken Root, I would 
beg Leave to fuggeft either a Repeal of 
the above-mentioned Claufe, or the mak­
ing fuch Mention of it in the King's In­
ftruCtions to the Governor, as fhbuld leave 
no Room for Doubt in the Minds of 
thofe who are under his Government. 
I 

This is to be a common Commiffion of 
the Peace, and, as well as the Commiffion 
of Oyer and Terminer, has been regu­
larly iffued by the Governors of N ew­
fLundland t; therefore why the Appoint­
ment of Judges (which is alfo directed 
by the fame Commiffion) fhould never 

• Proc~edings tranfmitted Annually to the Secretary of State's Office. 
t The J ullices holve newCummiffions upon the Arrival of every new "Governor. 

have 
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1Vhich lujiices of the Peace,fo 
appointed by me) are to hold and 
keep Ge1Zer£ll f(Jtarter Seffions of the 
Peace in Juch Places as I foall think 
fit~ according to the Cuftom of that 
Part of Great Britain called Eng­
lsnd. 

have taken place before, cannot be eafily 
accounted for, though every Perfon, I 
believe, who knows any Thing of the 
Country, and particularly thofe who of 
late have witneffed the Confufion arifing 
from the Want of fome permanent Efta­
blifhment, will readily agree with me as 
to the Propriety of the Meafure. I fhould 
not think it neceffary to fay any Thing 
more upon this Subject, but that I arn 
fearful left fome of the former Governors, 
infread of attributing this Deviation from 
the old Plan to a proper Motive, fhould 
conftru.e it a RefieB:ion upon themfelves, 
and by endeavouring to juftif)r what they 
have done as Judges, incline the Mer­
chants and Inhabitants to throw Diffi­
culties in the Way of the Court, fimply 
becaufe it is a new One (though they ac­
knowledge its Utility, and have been 
the Means of bringing about the Al­
teration by their ObjeB:ions to the olel 
One). which induces me to proceed a 
little farther in order to fhew more clearly 
the Ground upon which I have aB:ed. 

Surely) from the vVording of this 
Claufe, it cannot be fuppofed that I am 
to fit as One of the Bench; for in no 
Part of England is it the Cuftom for 
the King (in whofe Place I look upon 
rnyfelf to ftand in Newfoundland) to 
piefide at the ~arter or other Seillons 
held by the Magiftrates in their refpec­
tive Counties; and as by the Words of 
the Authority for appointing Judges; 
viz. "You have full Power and Autho­
« [ity to appoint," the King could not 
mean that I fhould appoint myfelf-I 
am at a Lofs to conceive from whence 
fprung the Idea of the Governor's having 
Power to hear and determine Cau[es, 
which according to the Law of England 

(D) (and 



(and that I take to be the Law 0{ New­
foundland) can only be determined by 
Jury. The Warrant of Surrogacy (be­
fore alluded to) given by former Gover­
nors to the Captains of the Ships of War. 
appears equally if not more extra!agant; 
for without the fmalleft AuthorIty for 
giving any fuch Warrant, each fays, " I 
" do hereby appoint you A. B: to be 
cc my Deputy or Surrogate, wlth full 
" Power and Authority to affemble 
cc Courts within the DiftriB: of 
" to enquire into all fuch Com­
C( plaints as fhall be brought before you, 
cc except fuch as are excepted in the In­
" ftruCtions annexed, and to hear and 
cc determine the fame to all Intents and 
cc Purpofes as I myfelf might or could 
" do by virtue of the Power vefted in 
"me." The ~eftions naturally to be 
a1K.ed are, What were the Powers by 
which thefe Governors would them­
felves have heard and determined? And 
in what Caufes ? The Anfwers to both 
muft be, None-for no fuch Autho­
rity is to be found in their Commiffions, 
InftruCtions, or any of the AB:s of Par­
liament.-,And I was fo firmly per­
fuaded that the 'Cafes excepted in the In­
ftruCtions alluded to by the Warrant of 
Surrogacy (viz. difputed Accounts CUr­
rent, &c.) were the very Cafes (if any 
ought to be fubmitted to their J udg­
ments) .~hich the Captains of the Ships of 
War mIght properly be authorized to try_ 
that I appointed them Judges in their re­
fpeCl:ive DiftriCts; and, fo far from having 
any Caufe to repent of the Meafure, I can 
with Pleafure declare, that the Appoint­
ments were attended with the greateft 
.good Confequences, and evidently :£hewed 
me, that if they had been made fome 
Years ago, it would have been of infinite 
Service to the Fifuery, particularly at 
St. John's. They prevented numberlefs 
Complaints being brought thither from 
cthe Outports, and thereby afforded me an 
Opportunity of attending to the material 
Parts of my Duty ~-Such as regulating 
the Buildings in the Town" and Inclofures 

.about 
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(Pr-o'fJided neither I, nor the 1tif­
tict~ of the Peace Jo appointed by 
me, do any Thing by virtue of this 
ComtnifJion contrary or repugnant 
to the ACf of the loth and 11th 
Wm IlL or the 15th oj Geo. III • 
. nor any TVay objJruCf the Powers 
thereby given to the Admirals of 
.the Harbours, anti the Captains of 
,the Ships of War4) - - - . 

With Power and Authority, 
when I jhall Jee CauJe, or judge 
·ony Offenders for Criminal Offences, 
·or for any Fines or Forfeitures due 
unto the King, fit ObjeCfs of His 
Maje.fty's Mercy, to pardon all 
ruch Offenders, and r.emit all Juch 
Offences, Fines, and Forfeitures, 
'i;:ilful Murder only excepted; in 
which Ctife I have likewife Power, 
.upon extraordinary Occafions, to 
grant RepriC"'()es to the Offenders 
until and to the Intent His MajeJ­
;ty's Royal Pletifure may be known 
~,therei1Z. - .- - - - - -

;aoout tme Harbour, ~amlmng 101:0 me 
:ConduCl: of the Magiftrates, the general 
Abules of the Fi1hery, &c. which it fcems 
;the Governors hitherto have not had 
Time to think much about. As to the 
Authority by this Warrant given to en­
quire into and fettle the Difputes of the 
Fifhery, it appears not only fuperfluoui 
but prefumptuous ; for 

By this Claufe it appears, that inftead 
of having Power to delegate any fuch 
Authority, I cannot myfelf, but as Com­
mander in .chief of the Squadron, in­
terfere in Matters relating to the Fifhery; 
.and I am ftria:J.y forbid to obftrutl: thofe 
Powers (which former Governors have 
.pretended to grant) already vefted in the 
Admirals of Harbours and the Captains 
of Ships of War by the afore-mentioned 
Atl: of Parlialnent. 

Here is alfo a Delegation of Royal 
Authority, which I think places me above· 
.all Judges in Newfoundland, and of couffe 
by Implication (as I am not Chancellor 
of the lfland) incapacitates me for aCting 
.as a Judge of any Defcription myfelf. 

Thus 



'thus far, my Lords, the Commiffion fpeaks as to the Powers wl1ich are 
'to be exercifed by me, as Governor of Newfoundland; but as it may be urged 
by thofe who favour the Opinion of its being proper that I 1hould fit as a 
Judge, that, although I do not derive the Power of doing fo from t11e Com­
million, yet it may probably be conveyed to me through fome other Channel. 
I will beg Leave (for the Suppofition of an Argument of this Sort being 
ufed is not at all extravagant, as may be gathered from the Reafoning of the 
Law Officers in the Cafe of Captain Pellew) to trefpafs farther upon your 
Lordlhips Patience, .by fubmitting to your Confideration the feveral Claufes 
of the diffent ACts of Parliament, relating to the Judicatures within my 
Government; from which, however, I rather think that your Lordfuips will 
be of Opinion, that inftead of encouraging any fuch Idea, they negatively 
forbid the Affumption of the Power, by directing in what Manner the 
Differences and Controverfies therein mentioned fuall be heard and de­
termined. 

AEf loth and Il/h 117": III. 
Chap. 2 Slh, SeEfion 13th. And 
whereas Jeveral Perjons, who have 
been guilty oj TheflS, Robberies, 
Murders, and other Felonies, upon 
the Land in Newfoundland, and 
the !flands thereunto adjacent, haw 
many Times eJcaped unpuniJhed, 
becauje the 'Trial oj Juch Offenders 
hath heretofore been ordered and 
adjudged in no other ·Court oJJuj­
tice but before the Lord High 
Conflable and Earl MarJhal1 oj 
England: For Reformation thereof, 
and for the more fpeedy and ef­
feEfual PuniJhment of Juch Offen­
ders for the 'Time to come, Be it 
EnaEfed by the Authority aforejaid, 
'That all Robberies, Murders, al1d 
Felonies, and all other Capital 
Crimes whatjoever, which at any 
'l'ime or 'Times after tbe Jaid 2 sth 
Day oj March jha!l be done and 
committed upon the Land in New­
foundland, or in any oj the Jjlands 
thereunto belonging, jhall and may 
be enquired of, tried, heard, deter­
mined, and adjudged, in any Shire 
or County oj England, by virtue 
of-the King'.r CommijJion, or Com­
mifjions oj Oyer and '['erminer, and 
Gaol Delivery, or any oj them, ac­
cording to the Laws oj this Land, 
uJed for tbe Punijhment of Juch 
Robberies, Murdn-.r, Felonies, and 

(Jthe!"' 
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./wrCapi/al CrimI! dont tl1Iti com,.. 
_tud 'TNitbi~·tbis Realm. 

lctb ana Illh /V''' III. Chap. 
25th, Sill. I 5th. And he it EnaB­
,ed, 'Tba~ in (oJl any Difference or 
Contruverfy Jhall arife in )[6.-

.foundland, or the JjJam/s thereto 
tuljoil1ing~ hetween the Mafiers of 
FifhingShips and Inhahitants there~ 
or any Bye BMt Keeper, for or 
.concerning the Kight and Property 
-if Fifhing Rqgms, Slagel, Flakes, 
&c. in the perot Harhours or 
Coves, the foid Differenc.e.s. Jhall 
be judged and determined hy the 
Fijhing Admirals in the Jeveral 
Iiflrbours and Coves; and in caft 
a.ny of the faid Mafiers of Fijhing 
Ships, Bye Boat Keepers, or Inba­
'/;itants, foall think tbemJelves ag­
grieved by Jucb 'Judgment or De­
termination, and Jhall appeal tl 
the Gi1nmander of any oj llis Ma­
jefty's Ships of War appointed oj 

. Convoy for Newfoundland, the laid 
Commander is hereby authorized 
,and impowered to determine the 
jame in purjuance to the Regula-

• lions of this Afl. 

. N" S· 

This Claufe, as I obferved before, hal 
created in my Mind a Doubt refpetl:ing 
the Authority for iffuing a ,Commiffion of 
Oyer anc~ Terminer in Newfoundland j 
-and it is not a little increafed by the 3d 
Article of the King's InftruCtions to me, 
which direCts that the Murderers of In­
dians fball be fent to England for Trial in 
Terms of the ACt. This however is a 
Point of Law, which I do not pretend to 
be a Judge of, and only take tbe Liberty 
of meationing it to your Lordfhips, that 
fomething may be done to reconcile to 
vulgar Minds the feeming Contradiction 
there is between the Commiffion and the 
Act ,Qf Parliament. 

By· this Claufe I think it appears, that 
the Governor, if he is Commander in 
Chief of the Squadron, but not other­
wife, has the fame Power to enquire into 
and fettle the. Difputes of the Fiihery, as 

. (E) the 



the Captains of the Snips?f.W ar nave, 
·arid no more. And .. here It 'IS . neceffary 
{or me to obferve, that a very great Al­
teration having taken. Place in the Mode 
of carrying on the Fifhery fince thepaf­

. fing of this A8:, an Alteration in the ACl: 
itfelf is become requifite. From the 
Powers hereby. given to the Fifhing Ad­
mirals, it is to be prefumed, that the 
Fifhery was then carried on with Boats, 
and . th.at thofe Admirals were always 
upon the Spot, and eafily applied to in 
Cafes of Difpute about Fifhing Room; 
but now it is otherwife. The Fifhery' is . 
in a great Meafure carried on with 
Bankers, whofe Mafters are the Fifhing 
Admirals, and infread of being always 

"upon the Spot to fettle , Differences and 
Difputes, they are not to be met "with 

." above Thrice in the Seafon, and men"for 
little more than Twenty-four Hours ata 
Time, which" is fo neceffarily taken up 
with their own, that they cannot pollibly 
attend to the Bufinefs of the Public; there­
fore, unlefs the Captains of the Ships of 
War (which is not legally to be done as 

"the Law now ftands) will take' upon 
themfelves to decide in the Firft Infrance, 
the Difputes mufr in general remain un­
[etded, to the great Injur-y 'Of the·FHhery, 
and Encouragemenc-ofunlawful and ar­
bitrary Proceedings. . I think that the 
Whole of the Act .is founded in ·Wif­
dom, and am by no Means an Advocate 
for taking from the Fifhing Admirals any 

< of the Powers and Privileges. thereby 
, granted to them; "but as the Legifiature 

in making them Judges certainly intend­
'. ed that they fhould be of· U fe to the 

Community, and thought them equal to 
"c,the Tafk of;dedding in fuch Cafes, with­

out providing for or fuppofing they would • 
. r,e abfent from the Places where their 
Prefence ~?uld be deemed necelfary,' I 

. Olm ,of OpInIOn that the Words'" or in 
c, their Abfence, and in cafe of Appeal 

.U from their Decifion," fhould be added 
to the Claufe, which would authorize the 

"Captains of the ShJps of War to try 
·Caufa 



'15th Geo. IlL Chap. 3 Jfl~ 
'Setl. 17th. And be ;t Enatled by 
the Authority aforejaid; 'Ihat ill 
."'!fo any Seaman or Fijherman /hall 
:defert, &c. it /hall and may be 
lawful for the GfYUtrnor of New­
foundland, or his Surrogates, or, 
the C01IIrnijJary of the Vice Ad­
miralty. Court for the crime being. 

,;fJr jor any Juftice of the Peace in 
.Newfound/mld, to ijJue his or their 
Warrant-or Warrallls to .pp're­
bqtd e'Very juch Dyerter, and tl 

, commit him to Fr!ftn" there to lre­
main until the next Court of Sejfion 
which Jhall be holden in puifuance 
of the CommifJion of the jaid Go-
~'er1ZlJr, &(. - - - -

J 5th Geo. Ill. Chap. 31ft, 
. 8etl. 18th. And be it Enatled by 
-the Authority aforejaid, 'Ihat all 
DiJputes which foall ar!fe concern­
ing the Wages of t'lJery and any 
juch S,aman or Fijherman, and 

. all Offences which Jhalt ~e (om­
mitted·vy t'lJe1'y Hirer fir Employer 
iffuch Seaman or Fijherman IIgainfl 
Ihis 'Atl, Jhall and may be enquired 
into, heard, and determined, and 
the Penalties and Foifeitures there­
/;y incurred foall and may be reco­
vered itl the Court of SeJJion here-" 
moe/ore 'mentioned. 

( 19 ) 

Caufes of Fifhing Property in the Firft 
.Inftance, as well as by Appeal; the latter 
of whjch can feldom be done now for 
Want· of the Decifion of the Fifhing Ad~ 
:miral to appeal from. 

It is very clear, I think, that the Go­
vernor is not to fit in this Court, for it 
is to be holden in purfuance of his Com­
:mi'~on to other People. 

From the Wording of this Claufe, it 
would (eern, that even Difputes concern .. 
ing the, Wages of Seamen and Fifhermen 
fhould be determined only in the Court 
of Semon; and that the Authority exer­
cifed in fl}ch Cafes by the Admirals and 
Captains of Ship~ of War, from a Cuf-

tom 
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tom (originatin~~ I 'believe~ with. t~e 
"Fi1hery, ahd umlormly prachfed to thts 
Day) was from the Efrablifhment of that 
Court to be exercifed no more. I f I am 
right in my ConjeCture, an A,lretation in 
the ACl: cannot be made too foon, for I 
will venture to pronounce, th~t were it to 
be underfrood that Servants could recover 
their Wages only through the Court of 
Semon, not One out ofTen who now An­
nually get at leaft Half of what they agree 
for, would ever recover a Six Pence, and 
of Courfe, infread of returning to -Great 
.Britain or Ireland, mufr neceffarily fray in 
the Country. Such is the Inclination of 
Employers to cheat their Servants, and 
fuch the Fear of the Magiftrates to offend 
the Merchants, who take Care to trouble 
the Court upon thefe Occafions with many 
unneceffary WitneJfes, that it 1eIdom hap­
,pens they can get through more than 
Three or Four Caufes in.a Day: Where­
as the Proceedings before the Admiral, 
and the Captains of the Ships of War, are 
very fummary (the Decifion Nine Times 
out of Twelve depending upon the ,14th 
.seCtion of this ACt) and vaftly well cal­
culated for the Encouragement of PaJfage 
Veifels, who would many ·of them, if 
Wages were to be recovered only in the 
Court of Seffion, be obliged to wait till 
after Chrifrmas for Paffengers. Indeed I 
very much doubt, whether Sir Hugh 
Pallifer (who 1 underftand was princi­
pally concerned in framing the ACt) ever 
intended by this Claufe of it to take from 
the Admiral, and the Captains of the 
Ships of War, the Authority which had 
been fo long and neceifarily exercifed by 
them, and am rather ir.elined to believe 
he only meant to make it a Court of Eafe 
to himielf, and the Officers under his Com­
mand. And fo far from thinking it ought' 
to be underftood in any other Light, I 
am free to declare, that if the latter Part 
of the Claufe, which gave the fame Power 
to the Court of Vice Admiralty had never 
been repealed, it would have been for the 
.Benefit of the Fifuery j for I believe every 

Perm 
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.'J.fJih ·Gi!o. 111. Chap. 'J.6ih. 
:'3e&1. • And whereas by tin 
(aid A&1, made in the 15th Tear 
of His preJent Mojefty's Reign, it 
is dire&1edJ &1 c. And whereas tbe 

jaM Penaltils have been found in­
JujJicient; Be it En&?ed, Cf'hat where 
. any Juch Seaman o~ FiJherman jha~ 
wilfully -abJent htt'!felf from hu 
Duty or Employ, 'without the Con­

Ji!nt of his Hirtr or Employer, or 
jhall wilfully negle&1 or refuJe to 
. work for the Spa&e of One Day, 
he jhall, for every DefY he jhall Jo 
abJent hitpftlf, or wilfully ~egle[j 
or refuje to work, forfett any 
Number of Days Pay not ex~eeding 
Five as the Governor or hIS Sur-, . 

,rogates may think juft and reaJon-
4bk. -

Perfon who is acquainted with it will 
agree with me in Oipnion, that after the 
Filhing Seafon is over the greateft Ob • 

. ftruCtion to the Servants leaving the 
Country is the Difficulty of recovering 
their Wages; and that if Fifty Courts in­
ftead of One could be eftablilhed for thii 
. particular Purpofe, there would not.be.too 
'~aQy. 

This Claufe, again, it my Opinion of 
,the Want of Power in the Governor be 
well founded, placei both the Court and 
the Governor in very aukward Situations, 
as· it makes him Arbiter in One Part of 
the Caufe (viz. when the Mafter attempts 
to mulct his Servant more than Two 

. Days Pay for One Day's NegleCt) with­
'.-out extending to.him the Power of trying 
,.the Caufe itfelf; and the Court of Seffion., 
:though impowered to try the Caufe, is 
·confined in its' Authority refpetl:ing thofe 
Mulcts to the Number of Days Pay 

.fpecified in the 17th Sectioi'lt 31ft Chap. 
-lsth Geo. Ill. 

(F) Thus, 
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Thus, my Lords, I 'hoFe'l have proved to your LordJhips Satisfaction 
'that I derive no judicial Authority, 'as Governor .of Newfoundland, from the 
Kina's Commiffion, nor any of;the.Acrsof Parltament j and as to' the In­
ftruaions, th~re is nothing in them which can be conftrued as meaning to 
convey t-o me any fuch Power j on the contrary, the latter ~art of the 24th 
Article direCts me to report " What, I fhall have done 10 puri"uance of 
(C "my Authority of appointing Judges j :what Pro~eed~s have been had 

," before the faid JudO'es j what ObftruCtlOns or, DIfficultIes they or I may 
" have met with (if a~y) in putting the faid Power in Execution, and which 
" Way I conceive His Majefty may contribute to render it more ufeful 
'<C and beneficial to all His SubjeCts refiding ill,' or- ref orting to, :the, Ifla..'1ds 
'CC under my Government:" fi·om which I, think, is to be inferred, that t~ 
Appointment of Judges was a proper Meafure j and whether the Form m 
,which I have made the Appointment be right or wrong, I feel myfelf 
juftifiable in faying that the Motive was good, and am bound in Duty to 
report it as an ufefuJ and beneficial Eftablifhment. To fum \Ip the Whole, 

,my Lords, the State of the Cafe is as fullows : 

By the Commiffion of Dyer arad Terminer the Tria1.of Felons 
iis provided for. 

The C ommiffion of the Peace- authorizes the J uftices ,to hold 
,their Quarter and other Seffions regularly. 

The Court of Seffion, bv ACt .of Parliament, and the Admiral 
and Capt:2ins of the Ships of War, from ,a Cuftom of the Fifhery 
(praCtited long before the Appointment oLa,Governor, or the 
Exiftence cf any ACt of Parliameflt for its Regulation) take Cog­
nizance of all Difputes between Mafters and their Servants re­
[peB-ing Wages. 

The ACt of loth and I ah of ~;Yilliam III. (allowing that the 
. fuggefted Alteration, Page 8th, be made) provides amply for the 
,Settlement of Di!plltes l'efpeCting the Right and Property of 
,Fi!hing Rooms. 

And the Court of Vice Admiralty fecuresa fpeedy Determina­
tion in all Maritime Callfes . 

. But if ,the Court of Pleas is not continued, a very material 
, F,art of the .Bufinefs of the JOand muftbe (as it has hitherto been) 
e,lther totaBy, negle~ed, ?r fettled by Perfons not legally autho­
nzed to act In the r remlfes,; therefore, as I have every Reafon to 

. be fJti:,llul of the U fefulnefs ' of the Eftablifhment, I once mo!'e 
recommend its being put upan a permanent . Footing. .Let this 
be done, and I will undertake to fay, that Newfoundland fhall be 
managed with more Eafe, and at an infinite lefs Expence to Go­
vernment, than,any One Part of His Majefty's ForeiO'n Dominionh 
where there is a ,regular Efrablifhmmt of Law Offi~ers. 

~he Court if Vice Admiral~v-for want o~ fomething of this 'Kind being 
done fooner~ has afl"umed an umverfal J urifdiCl:ion in the Ifland, 
an~ ~eems Itfelf competent .to try Caufes of ~ny and every D@­
JC~lptlOn whatfoever. The lrf~gular and arbItrary Proceedings 

t.Cif 
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·of that:Coutt \ may -in fome 'Me:lfurebe judged of -from the 
Cafe of Budden and Co. ""; and I am forry to obferve, that :a 
Cafe .nrarly fimilar occurred laft Seafon at Trepa1fey, where a 
reputable Boat Keeper fuftained a Lofs of many Hundred Pounds, 
nay, . was completely ruined, by' his Property beinO' attached in 

,the Height of the Fifhery, and the,Matter not br~ght -to Trial 
until it. was too late. to. Tend theFi..lh to.Market. 

'In ·fhort, my Lords, from the little" I have feen of the Court of Vic~ 
Admiralty, I cannot help faying, it wears more the Appearance of an In­
quifition than a Court of J uftice; and "although the prefent J udoe may 
be a very worthy Man in private Life, -yet his Ignorance of the nll.ties 01' 
his Office, and above all, his being a Merchanr, 'eng::Jged in an e,uenfi\'e. 
Trade in Newfoundland, ·renders him,. in my Opinion, a very unfit Perfon 
to be. placed in fuch a Situation_: And as I ha.ve .. no View in 'makinO' 
this Report but the Good of the Wand which His Majeftyhas been O'ra~ 
ciouOy pleaJed to intruft to my. Government, .and can fr.:ely and ~on­
fcientiouOy acquit myfelf of Prejudice upcm the Occafion, 1 fed no Un­
eafinefs in .complying with my. Duty, which compels me· to reprefent to 
your Lordfhips, that i~ is abfolutdy neceffary Mr. Canter fhould be oblig­
ed either.to decline all ftlrther_Bufinefs as a Merchant, or to re-fign his Com­
million as a Judge. 

Wjthr~gard to' any othe{Regulations for the prefen4,1 have only to 
obferve to your Lordfhips, that;a Chief Magiftrate.,.wrth a Salary, is cer­
.tainly much wanted at St. John's. He would be the Means of regulating 
the Police, and of eftablifhing an uniform Mode of Government through­
Oyt- the llland,which~is now fubje8: cto Change afld Confufion llpon the 
Arrival of every new. Governor: But whether this, or any other Part of 
my Plan, be. thought:\'vorthy of your LordfhipsCountenai1ceandProtec~ 
tion, I fhall hope at. leaft, and.fiatter myfelf, that your Lordfhips will frec 
me in your Opinion of all intentional N t'glect, and not deem me unmind­
ful of the Truft repofed in me, for that· I have not taken upon myfelf the: 

~ Office of ~ J uel,ge" .nor ~ppoinred Surrogates .in_ the .ufual Manner. 

-N ow, my' Lotds, -I will take' the Liberty of troubling you with a few 
Obfervations upon the Acts of Parliament, as they relate to the Trade and· 
Fifhery: Firft, the loth and I Ith of-William the Third, I have already ob­

: rerved, was admirably. adapted to the Fifhery of thofe Days ; and if any 
, Means could be devifed for carrying into Execution that Part· of it which 
. relates to the Boat . Keepers'and Inhabitants employing Green Men, I think, 
, even .now, it is the beft· Plan 'upon which the Fifhery 'can be carried on 

with real Advantage~to this· Cou.ntry; for the making 'of Seamen I hold to b4 
the Fiifl and principal Object- of the FiJbery. I am aware that AlterationS' 
are,not alw.ays to be:deemed Reformations, and I am alfo fenfible that I 
fhould bring dl'e whole Trade upon my Back, if I was to propofe (as One) 

,'that every Perfon employing a :Fifhing Shallop in Newfoundland fhould be 
• obliO'ed to take oot a Licence for each Boat (to be-delivered to him gratis, 
~ppo~ his making Oath that fhe'is fitted and manned in Terms of the Act 

.• ~ppendix. N°.5' 
of 
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11 numbered, but I am convinced that 
of P:lr1iame~t) and,to have them a -'j£her' is'much more in Want of 1m­
[Llch a Plan IS prafbcable ; and r t?~ F tu(e to tell your Lordfhips that 
prc:'cl','(}!! than ElIc(luragement, • WI ven f. 
fomethin0' of the Kind ought to De thought 0 , 

o 

It is aftonifhing to me how anyG(r. 
vernor, after reading this Clau[e, I1lOuld. 
imagine himfelf veiled with Power to 
grant Land to Perfons in Newfoundland: 
-The Act itfelf,One would fuppo[e,is the 
completeil: Inftrutt:ion that could be given 
for the Prefervation of the Woods in that 
Ifland; but it has hitherto been [0 little 
undedlood, or rath~r f) totally difre­
garded, that feveral of the Governors have 
made very large Grants to Perfons who 
founded their Claims to fuell Indulgen­
cies upon the moil: glaring Violation of 
the Act; and inftead of being profecuted 
for a Breach of the Law, have been put 
into Po{feilion of large Tracts of Land, 
exprefsly for the Reafons which ouaht to 
have (ubjected them to 1 mpri[onme~t, or 
Banifhment from the Country, viz. For 
cutting and burning down (to clear the 
Ground) all the Trees and necefTary Stuff 
tur .the Fifhery, which were Handing ~nd 

grQwmg 
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growing thereon·: The Inclofures about 
St. Joha's are particularly detrimental to 
the Fifhery, and have gradually removed 
tbe fmall VV ood, fit for Dunnage and 
other neceffary Purpofes, to the Diftance 
of between Two and Three Miles from 
the Harbour, which within the Memory 
of many of the prefent Inhabitants was 
to be had without going a <l!!arter of 
that Diftance for it j I do not fee how 
the Matter can be altogether remedied, 
as many of the Planta:tions have been 
alienated for valuable Confiderations, and 
the prefent Poffeffors plead their Faith 
in the Governor's Grants in J uftifica:llion 
of their Purchafes; but as tnere are 
Scores of Acres inclofed, which are in­
tended to be cleared, only as it may fuit 
the Convenience of the PoIfeffor, .it may 
be proper, and I think is highly necef­
fary, for me to exercife the Authority 
given to me by the 7th Article of the 
King's Inftrutl:ions, which at Jeaft ena­
bles me to ftop the Progrefsof this Evil, 
and will no Doubt juftify me in taking 
down the Fences, if by fOQoing I Clln in 
any Manner benefit the Fifhery-At any 
Rate I mean to take fuch Steps, and to 
give fuch DireCtions, as fhall for the fu­
ture infure a punCtual Compliance with 
the ACt of Parliament, without which the 
Port of St. John's will in a few Years be 
obliged to fend to other Parts of the 
Hland for almoft every Sort of Stuff they . 
may want for the Ufe of their Flakes 
and Stages. Another very material In­
jury .is fuftained by the Fifhery of that. 
Port from the Number of Inhabitants, 
and the immenfe ~antity of Fuel which 
is Annually cut' down for their Ufe. 
This I think would, in a great Meafure, 
be remedied by allowing a fmall Bounty 
upon Coals imported there from this Coun­
try; and at the fame Time it might be 
the Means of preventing many Men 
from wintering in the IOand,. who for 

• The Preamble in general to Pet.itions to the Governor for Gran ts of Lands. 

(G) 'Vant 
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10th and 11th W'" III Ch. 
! 5. Seff. 7. Provided always, 
'that all Juch Perjons as fince the 
'25th Day of Mtzrch 1685 have 
built, cut out, or made (or at any 
'l'ime hereafter jhall build, cut out, 
or make) any Hotifes, Stages, Cook 
Rooms, 'l'rainfats, or other Con­
veniences for fijhing, that did not 
belong to Fijhilfg Ships jincc the 
Tear 1685, ./hall and may peace­
ably and quietly enjoy the fame to 
his or their own UJe, without any 
Difturbance, of or from any Per/on 
,r Perfons whatjoevcr. - - -

15 Ceo. III. Ch. 3 I. 
Set!. 2. And be it Enaffed by tbe 
Auth{lf'ity aforejaid, '.fhat for the 
better Accommodation of Per.fOns 
belonging to VeJ!els in the Ne·w­
foundland FiJhery, it jhall and may 
be lawful for the Maficrs and 
Crews of af!] VejJels fitted out and 
emplOY'ed in that Fijhery, in pur­
juance of tbis or any other Aff, tD 
fi&CUP.Y and l!fo, for the Purp:Jje of 

Want of Employment (which the cutting 
of Wood affords them at prefent) would 
be obliged to return to Great Britain or 
Ireland. I have already taken Steps to 
prevent their being entertained as Diet­
ers·; and if the fame be approved and 
punctually followed by future Governors, 
there can be no Doubt that in the Courfe 
of Time the Ifland will be confiaerably 
thinned of Inhabitants. . 

This Claufe, I think, in fome Mea­
fure, eftablifhes a Right of Property in 
the Poireiror to the Room which he fhall 
have cut out of the Woods, and built 
upon exprefsly for the Purpofe of carry­
ing on the Fifhery; and 1 have no Doubt 
that he can bequeath his Intereft therein 
to any other Perfon, who, while he con­
tinues to occupy it (or that, and for no 
other Purpofe whatfoever, cannot be dif­
curbed in the quiet and peaceable Enjoy­
ment thereof. 

'ltrjn~ 
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iu~ing, falting, drying, and hal­
/'anding of Fijh, any vacant or 
'Ooid Space whatever on any Part 
of Newfoundland 'U'hich is not 
then occupied and ujed for the 
FiJhery, without any Let, Difturb­
ance, or Hindrance from any Per­

Jon or Perjons whatJoever, althougo 
fuch unouupied Places may not be­
fore have been reputed Ships Rooms; 
and all fuch unoccupied Places ]halt 
from henceforth be deemed and taken 
to be Ships Rooms, any Cuflom or 
UJage to the contrary notwith­
flanding. - . - - - - - - This again operates {l:r~ngly againff 

the foregoing Opinion; for here, inftead of 
. a ProteCl:ion for the Property which by 

cutting out of the Woods, and building 
Filhing Conveniences upon, an Adven­
turer fuall have ma<le valuable, ~ is by. 
the Words (( and all fuch unoccupied 
" Places {hall from henceforth be deemed 
" and taken to be Ships Rooms" direCl:-' 
ed to quit it !lot the End of the Filhing. 
Seafon; for as a Ship's Room it can 
only be enjoyed during the pre{ent Sea-. 
fan, and may be taken from him by the 
firft arrivi~gShip the next Year. It is 
hardly to be believed that this could have 
been the Intent of the Legifiature, or that· 
any Thing more was meant by the Claufe 
than a Protection for the ancient Ships 
Rooms (deemed fo in 1685) and the. 
making a9 Addition thereto by the F 01"­

feiture of fuch other Rooms, or Parts 
thereof, as fuould be deferted and fuf­
fered to go to Decay' by their Owners. 
But in the Endeavour to reconcile this 
feeming Difference between the Two 
Acts, the. 7th Arti<;).e of the King's 
InftruCl:ions, I think, goes a little too 
far in authorizing the Governor, after 
the firft Poffelfor lhall have deferted a 
Place, to put and keep in Poffeffion the 
next arriving Ship from Europe, as it 
will certainly by fome be conftrued as 
an Intereft on the Part of Government 
to eftablifh a fixed Right of Property in 
the Filhery j whereas, if the Firft Poffef-

for 
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15 Ceo. III. Ch. 3 I. SeE!. 17. 
And be it further EnaE!ed by the 
Authority aforejaid, :fhat in c'!!e 
any Juch Seaman or Fijherman 
/hall at any 'I'ime wilfully abjent 
himftlf from his Duty or Employ 
without Leave of his Hirer or 
Employer, or jhall wilfully negleEl 
or r1uJe to work according to the 
true Intent and Meaning of Juch 
Contraa or Agreement, he /hall 

for every Day he jhal! Jo abjent 
himjelf, or 11eglea or reftife to 
work asaforejaid,forftit :fwoDays 
Pay to Juch Hirer or Employer; 
and if any Juch Seaman or Fijher­
man jhall wilfully abJent himjelf 
from his Jaid Duty or Employ for 
the Space of Five Days, without 

Ju,-h Lea·v:! as aJorejaid, he /hall 

for only was to have aITured. to him ~he 
Proteaion hereby ordered, without being 
allowed to alienate his Intereft thereil1, 
it would be a fufficient Encouragement 
ror Adventurers to cut out and make 
Filhing Conveniences upon the unoccu­
pied Parts of Newfoundland; and as the 
common Events of Trade muft in a 
Courfe of Years bring many of thole 
Places into the Stock of public Filhing 
Rooms, it would then be the Means of 
inducing many Veffe1s to go out upon 
the old Plan, viz. with Men and N ecef~ 
faries to catch Filh, and having com­
pleted their Voyages, to return again 
with their Men at the End of the Sea· 
fon. 

be deemed a Deferter, and /hall 
forfeit to Juch Hirer or Employer 
dl fitch Wages as jhal! be due to 
him at the 'I'ime of Juch Defer-
tion. - - - • - - • This Cla~fe leaves -too great an Open-

mg (or a.wIcked a?d defigning Employer 
to conDIve at hIS Servant's Neglea 
which, with a little Management, he (th; 
Mafter) may turn to his own Advantage. 
As.a Proof of the J ull:nefs of my Obfer­
vat IOn, I need only relate a Circumll:ance 
which occurred (imd is upon Record) in 
the Year 1788: A czpital Houfe at St. 

John'S, 
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John's, amongft other Servants, em­
ployed one w hofe Name was Redmond. 
The Tenor of his Shipping Paper was 
in the ufual Form, with this Addition, 
" That if he caught 7,000 Fifh he was 
" (over and above his Wages) to have a 

""( ~intal of dried Fiih as a Reward 
" for his Diligence." The Man went 
regularly to Sea during the Fiiliing Sea­
fon, and actually caught 9000 Fifh; but 
fo far fi'om receiving the promifed Re­
ward, he had nearly been deprived of all 
his Wages (upon the Letter of the Act: 
of Parliament) in the following Manner: 
From the extraordinary Exertions of the 
Fiihermen, the Vefi'd which Redmond 
,was in had taken as many Fifh by the 
Middle of September as the Agent of 
the Houfe knew what to do with; there­
fore he laid her up, inftead of fending her 
another Trip (which fhe might have 
made) to the Banks, and of courfe it 
became his Intereit to -get rid . of the 
Fifhermen. in order to fave their Provi­
fions. Redmond was fuffered to go 
about the Town for feveral Days, and 
on his Return to his Duty, or ra­
ther on returning to his Mafter, who had 
little or no Duty for him to do, he was 
not only refufed his Victuals, but for pre­
fuming to complain thereof to the Go­
vernor, he was pl'ofecuted as a Deferter in 
the Court of Seillon, and notwithitanding 
he had caught nearly .a . Third more Filh 
than he was expected to catch by the Te­
nor of his Agreement) he mufi: (if SWl­
day had not intervened, and reduced the 
Time of his Abfence to lefs than Five 
working Days) have forfeited all his 
Wages. Ha:d this Man abfented himfelf 
in the Height of the Fiiliery, his Mafi:er 
would have fpared neither Trouble nor 
Expence to have had him found out, and 
brought back to his Duty; and as I look 
upon the Forfeiture to be intended as 
much for the Purpofe of preventing the 
Offence as for punilhing the Offender, or. 
recompenfing the Mafter for the Lofs 
fuftained by his Servant's Defertion, I 
think it would be but prudent to take 
Car'e that Employers on their Part iliould 

(H) not 



24 G,eo. Ill. Ch. 26. Seft. 6. 
And whereas the Jaid Penalties 
have been found inJufficient, Be it 
further Enafted, 'Ihat when any 
Juch Seaman or Fifherman jhall fl 
wilfully abJent himjelf from his 
Duty or Employ, withouNhe Leave 
or COnJent of his Hirer or Employer, 
or jhall wilfully negleft or refZffe to 
'1.v~rk for the Space of One Day, 
he jhall for every Day he jhall jo 
alfent himjelf, or u:ilfully negleft or 
refZffe to work, forfeit any Number 
of Days Pay not exceeding Five, 
as the Jaid Governor or his Surro­
gates may think jufl and reajon-
Ilble. • - - - - - - -

( 3° ) 

not have any Inducement to encourage 
(or connive :It) the Commiffion of a 
Crime, by which the FifheJ y at large muft 
be materially injured; and therefore I beg 
Leave to recommend that the following 
Addition be made to the Claufe: Pro­
,tided it jhall be made appear to the Jaid 
Court, that Juch Hirer or Employer did, 
within 'Iwenty/our Hours after Juch Sea­
man or Fijberman was miJIing from his 
Employ, make Application to a Magiflrate 
for a Warrant and A.J1tjlance to apprehend 
and bring him back to his Duty. This 
would effeaually prevent all Connivance 
at Defertion, for it is not poffible for any 
Man to fecrete himfelf Two Days to­
gether in any Town of Newfoundland, if 
Pains are taken to find him out. 

This Claufe (which is in Faa a Part o( 
the ~aft-m~ntioned One, and fubjea to 
the . h~e eVIl Confequences) ought in my 
OpinIOn neve~ to have been paffed. N eg­
!ect of Duty 15 Ids to be complained of 
In the Newfoundland Fifhery than in any 
other Trade employihg an equal N um­
ber of Hands; and when it is confidered 
that the Government (as far as relates to 
th~ :Seamen and Fifhermen) is nearly a 
M~htary one, and that upon Complaint 
bemg made by the Mafter, his Servant 
is ir:nmediately brought to Punifhment 
(which though not ~anctioned by Law, 
has been always practlfed, and with good 

Effect) 
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Elf'e8:) it would be abfurd to fuppofe, 
that the Dread of lofing a fmall Part of 
thcir Wages would operate more power­
fully upon their Minds than the Fear of 
-being' flogged. The Merchants did not 
themfelves expetl: that the Alteration 
would occafion any Decreafe ofN egletl:­
but, to ufe their own Expreffion, " it 
" would make it worth their 'while to 
~ charge for it." And the Event proves 
either that it has been produtl:ive of an 
Incteafe, inftead of a Decreafe ofNegletl:, 
or of a Degree of Iniquity (amon~ the 
Boat Keepers particularly). which the 
A8:, in its original Form, did not en­
courage the Pratl:ice of. Numberlefs 
Complaints are now Annually made by 
Servants, whofe Mafters (making them­
felves Judges in their own Caufes) have, 
under Pretence of N egleCl: of Duty, 
changed Five Days for One (for in no 
Inftance does it appear that the Fault in 
the Mafter's Opinion is deferving of a 
milder Punithment) to the whole Amount 
of the Wages agreed for, fometimes not 
even excepting the Paffage Money. This 
muft ever occafion an infinite deal of 
Trouble to the Admiral and the Captains 
of the Ships of War, and at a Time too 
when no Difficulties lhould be thrown 
in the Way of expediting the Depar­
ture of the Paffage Veffels; befides, it 
bids fair to infringe that Part of the 
Atl: which fecures to the Servants a 
Moiety at leaft of their Wages; and 
if that lhould ever be effetl:ed, it would 
leave them in a very wretched State 
indeed; as it is, I think this Claufe 
places them in an improper Situation, 
by almol1 impofing on them the Tafk of 
proving their Innocence for the Reco­
very of their Wages, and that too after a 
confiderable Lapfe of Time-for the 
Complaint, inftead of being made by the 
Mafter, comes per Force from the Ser­
vant, whO does not know the N eceffity 
of making it, 'till the Stoppage for N eg­
letl: points it out to him at the End of 
the Seafon; though perhaps the Neglect 
with which he is charged, may be' faid 
to have happened at the Beginning of it. 

The 



:5 Ceo. III. Ch.31. SeEl. 13. 
Be it EnaEled~&c. 'fhat the Perjon 
jo hiring or employingfuch Seamen 
or FiJhermen jhall be at Liberty, 
and he is hereby authorized, re­
quired, and dire,';':'tf to riferve, re­
tain, and dedufl, out, of the Wages 
of every Perjon fa hired or employed~ 
a Sum of Money equal to the then 
current Price of a lVlan's PaJ!age 
Home, not exceeding 40 Shillings 
for each Man; which Money fuch 
Hirer or Employer jhal! pay, or 
cazife 10 be paid, to the Majer of 

Th~ Mafter (if the Servant refufes to 
:take his Wages thus reduced, and a p­
:plies .to the Admiral, or a Captain of 
.One of the Ships of War, for Redrefs) 
comes prepared with Notes of Time, 
:Place, &c.and his Clerk, Cooper~ 
Miller of Voyage., or Boatfmafter, as 
Witneffes of the FaCts; and the poor 
Servant, with the reft of the Crew, can 
only fay, that to the beft of their Know­
:ledge he never did negleCt his Duty.; 
but as to any Legal Proof of his Inno­
.cence .(though.it fhould be firmly tftab­
lifhed upon their Minds) it is next to 
impoffible to obtain it from them.-The 
.ACt therefore, if not repealed, fhould at 
leaft be qualified, by obliging every 
Mafter within 24 Hours, having alt 
Opportunity fa to do (or as joan as conve­
niently may be) to make his Complaint to 
the Admiral, or a Captain of One of His 
Majejly's Ships of War, or to a MagiJIrate, 
that the Matter might be enquired into im­
j-nediately, and the Servant bave an Oppor­
tunity of making his Defence. This is 
effentially neceffary, not only on Account 
.of the Servant, but for the Convenience 
·of .the Perfon who is to judge the Caufe, 
as it -is proper he fuould be informed of 
the State of the Weather at the Time 
the Offence was committed, and a Variety 
of other Circumftances on which the 
Extent of the Fine ought to and muft 
qepend, and which cannot be afcertained 
.at any diftantPeriod. 

,(I Paffoge 



(J PaJJage or otben Ship, who Jhall 
undertake to carry fuch Seaman or 
Fijherman tf). the Country whereto 
he belongs, andJhal1 a!fo conveyfuch 
Seaman and Fijhermall to and on 
Board fuch PaJfoge or other Ship, 
taking the Mafter's Receipt for the 
Money, &c. - - - - - -

( 33 ) 

The Intent of this Claufe is very good, 
but for Want of an Obligation on the 
Part of fomebody to provide a Paffage 
for, the Servant, and an Authority to 
compel him to embark on Board the Vef­
fel which £hall be provided for him, it 
fails confiderably in its Effect. From 
the Words, (( {hall convey fuch Seaman 
" or Fifherman to and on Board fuch 
" Paffage or other Ship," one would 
imagine that the Employer was to en­
gage a Paffage for, in the Veffel to which 
he was to convey his Servant; but it is 
not fo undcrftood in Newfoundland, and 
if it was, and the Servant fhould refufe 
to go, I do not fee (as the Law now 
frands) by what Authority he could be 
compelled to it. The Confequence is, 
that many Hundreds of thefe poor Crea­
tures, too unthinking to feek for a Paf­
fage while they have a Farthing of their 
W. ages remaining, are Annually left in 
the Country, and their Forty Shillings 
either forfeited to their Employers (many 
of whom never lofe Sight of the Advan­
tage which the Act has given them over 
their Servants in this Particular) or fpent 
in Riot and Debauchery, both equally 
fubverfive of the good Intent of the Le­
gifiature, whore only Aim in authorizing 
the Stoppage, was to fecure the Return 
of the Seamen and Fifhermen at the 
End of the Seafon. 

I am fenfible, my Lords, of the Difference which there is between per­
ceiving a D~fea:, and being able to point out the Means by which it can 
he remedied; and have therefore no Doubt that the following, which at: 
prefent 'ftrikes . me 'as' a proper Plan to be adopted, will meet with many 
Objeetions. It is however to be obferved, thar, as the Stoppage .is already 
authorized: by Law, this Plan, while it relieves the Employer fi-om the 
Trouble. of ~arrYing'- his Servant on Board a Paff.'1ge Veffel, impofes no 
new: Hardfhip on the Servant himfel£' who, on the contrary~ will receive 

_N° s. ( I ) great 
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great Benefit from t~e Alteration in the Mode of applying the Forty Shil· 
lings deduCted from his Wages. 

The Chief Magiftrate of St. J ohn's (fuppofing (uch a Perfon ~o 
be appointed) fhould he Receiver General o~ Paffage ~oney m 
Newfoundland, and have Authority to appomt Deputies at the 
Out Ports. 

Every Employer, inftead of paying the Servants Paffage Money 
(as is now direCted) to the ~after of a Paffage Veffel, iho~ld pay It 
into the Hands of the Receiver of the Port where fuch Employer 
refides, who is to give a Receipt in the following Words: 

N' Newfoundland, of 1790 • 

Received of A. B. the Sum 0/ Forty Shillings Paffage Money fo1· 
his Servant C. D. 

Signed E. F. 
Receiver of PaJJage Money for the Port of 

Which Receipt the Employer Jhould deliver to his Servant on the 
Day of his Difcharge, and take from him (in Addition to the 
Receipt for the Balance of his Account) a Memorandum as 
follows: 

Newfoundland, 1790. 
Received of A. B. a PaJJage Note, NO Signed by E. F. 

Receiver of PaJ!age Money for the Port of in lieu of 
Forty Shillings, j#pped by the Jaid A. B. out of my Wages for the 
Fijhing SeaJon of this Year. 

The Receiver's Receipt is to be delivered by the Servant to 
the Mafter of fuch Paffage Verrd as fuall undertake to carry him 
home; and the Mafter of every Paffage Veffel, when he has com­
pleted his Complement of Paffengers, is to call at the Receiver's 
Office for Payment of fuch Paffage Notes as he may have in his 
Poffeffion belonging to Paffengers aCtually on Board his Veifel, 
of whofe Names he is alfo to deliver in a Lift upon Oath; and, 
having received Payment, he Jhould be obliged to fail (Wind and 
Weather permitting) within Twelve Hours after, under a Penalty 
of £. 

Any Seaman or FiJherman having taken a Paffage (of which 
the Delivery of the Rece-iver's Paffage Note fhould be a Proof) 
and afterwards fhould refufe or neglecl: to depart in fuch Veifel, 
fhould be deemed a Vagrant, and the Maaiftrates lhould caufe 
him to be apprt"hended and punifhed, and °fend him away in the 
Firft Veifel for Great Britain or Ireland. 

The Mafter of Paffage Veffels at One Port taking the Re­
ceiver's Paffage N ores of another Port, are to be paid by the Re­
ceiver of the Port at which they lhall take on Board their Paf­
fCilgers. This will be the Mean~ of fecuring Pa1rages for many 

SeatUea 
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Seamen and Fiibermen who come from Places where there are 
no Paffage Veffels to em~ark, at St. J ohn'~ and other principal 
Ports, and are mofrly obliged to put up with the Lofs of their 
Paffage Money, owing to the remote Situation of their Em­
ployers, who having ftopped it, according to the Words of the 
Act of Parliament, cannot poffibly be applied to for it till the 
following Seafon, when perhaps the Servant does not return to 
the Fi!hery, or if he fhould, he is moft likely engaged to ferve ill 
a tlifrerent Part of the Wand. 

The Paffage Money of all Winter Men (as well thafe who 
deem themfelves Natives of Newfoundland, as thofe who go out 
from England or Ireland) fhould be forfeited to the Public, and 
appropriated to the Purpofe of fending home fueh Seamen and 
Fifhermen as may not have been employed during the Fi!hing Sea­
fon, or by any other Means 1hall be unable to provide themfelves 
with Paffages. This will anfwer Two good Purpofes; it will 
prevent many Englifh and Irilh Servants from wintering in the 
Country, who have no particular Inclination to fray, but frequently 
do it for the Pleafure of fpending their Forty Shillings, which 
they would in general rather do, than employ it to carry them­
fdves home; and in a few Years it will create a Fund more than 
fufficient to provide Paffages for all unemployed Seamen and 
Fifhermen, and for defraying the Expences of Receivers, &c. 
which till then 1hould be defrayed out of the Duties colleCted for 
~he Royal Hofpital at Greenwich; in order to repay which, the 
Receiver General of Paffage Money 1hould every Years be 
obliged to pafs an Account, and pay fuch Balance as may be re­
maining in his Hands to the Vfe of the laid Hofpital. 

The Deputy Receivers 1hould account with the Receiver Ge­
neral every Year, which would reimburfe the latter for fuch 
Paffage Notes of the Receivers of the Out Ports as he may 
have taken up at St. John's, and enable him to pay the Deputy 
Receivers for fuch N o[es as they may have taken up for one 
another. 

The Receivers to be allowed z t per Cent. for fuch Monies 
as fhall be rec~ived by them, and the Receiver General £. '25 
per Annum for a Clerk, which is abfolutely neceffary at St. 
John'S. 

In order to render the fore<YoinO' perfeCtly ufeful, my Lords, I would beg 
Leave to propo[e that the Gov~rnoc;.) in general Terms, 1hould be authorized 
to compel Seamen and Fi1hermen to qui~ the Wand, and re~urn Home at the 
End of every Seafon. This, perhaps, IS already to b~ mferred from ~he 
Preamble and Spirit of the 15 Geo. III. Ch. 3 I.; but It would be puttlOg 
the Matter paft all Doubt, if it ~as to b~ ~entioned ~n any future A'cl: 
of Parliament, or even pointedly 10 the Kmg s Inftrucbons. The Mode 
muft neceffarily be left to the Governor's Difcretion; and, amongft other 
Regulations, I fuould myfelf make the following: 

Evrry 



Every Merchant and Inhabitant of Newfoundland, intending 
to keep Winter Servants, fhould deliver to me at St. John'S, or 
to the Bench of J uftiees at the Out Ports (on or before the 

Day of October in every Y ear) the Names of fueh 
Men as they {ball have engaged as Winter Men, to each of whom 
fhould be given a Shipping Paper, without which every Seaman 
or Fifuerman (excepting a certain Defcription of Inhabitants) 
fhould be deemed a Nuifance, and lia~le to be fentt'Home; and 
any Perfon convicted of giving a Shipping Paper to any Sea­
man or Fiiherman, for the Purpofe only of keeping him in 
the Country, without having Occafion for or employing him 
as a Winter Servant, fuould forfeit £. IQ for every fuch Of­
fence. 

There is but One Thing more which I have to trouble your Lorfuips 
with for the prefent, and that relates to the Cuftom Houfe Fees demanded 
of Veffels, which, in my Opinion, fairly come under the Defcription, and 
are (or ought to be) entitled to all the Privileges of Filhing Ships. 

IS Geo. III. Ch. 3 I. Sefl. 7. 
And be it Enacted, &c. '1hat all 
Ve.ffels fitted and cleared out as 
Fijhiizg Ships in puryuance of this 
All, or the Act of the loth, and 
I)th Wm III. and which /hall be 
actually employed in the Fijhery, 
/hall not be liable to any Reflraint or 
Regulation with r'!IPefl to Days or 
Hours ofworking, nor to make any 
En-try at the Cuftom Houfe at 
Newfoundland, except a Report 
to be made by the Mafter on 
his Firfr Arrival there, and at 
his laft clearing out from thence; 
and that a Fee, not exceeding 
Two Shillings and Six Pence, 
/hall and may be taken by the Of­
ficers of the Cufloms at Newfound­
land for each Juch Report; and 
that no other'Fee /hall be taken 
or demanded by any OjJicer of the 
Cufloms there, upon any other Prc:­
tence whatfoever, relative to the 

Jaid Fifhery. - - - - - . Hence it would appear that a.Ship clear .. 
109 from England agreeably to this Act'J 
and the ACt of 10 and I I Win III. fuould, 
on her Arrival at Newfoundland, be 
obliged only to make a Report, and pay 
a Fee of'1wo Shillings and Six Pence; and 
when fue leaves the lfiand, if fhe has 

nothini 
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Iflothing on '"Board 'hut Filh 'or Oil (h7 
,the 8 Sett.)ihe ihould be permitted tG 
. depart, upon going through the fame 
11" onn, and paying the like 'Fee, and that 
,t-oo at any Time of the Day-inftead of 
'which a Mafter ,cannot get his Bufinefs 
~done at the Cuftom Houfe at Newfound­
lIand but at particular Hours, nor will 
;·the Officers there allow any Ship to come 
,under the Defcription, or be' entitled t<t 
~the Privileges of a Fifhing Ship, unlef~ 
'fue aCtually goes out upon the Banks to 
>Catch Fiih. And akhol1gh fhe goes to 
the Country every Way qualiiied, ac­
...cording to -the above-mentioned ACts of 
Parliament, and employs her Crew in 
'Boats and other neceffary Branches of 
,the Fifhery., and UpOA leaving the IOand 
has nothing on Board but FiOl Or Oil. 
:yet fue is not permitted to enter at her 
:.Coming, nor to fail when 1he is ready, 
'without going through all the Forms of 
:the Cuftom Houfe, and paying the fame 
Fees as .a~e ,paid by Merchant Sh,ps at 
Halifax. 

Tciis I 'think avery great Hardlliip upon t'he Trade, and militates 
fuongly againft the Encourageme~t held out for employing Green Men;; 
:but as the MerChants have not thought fie to complain of it to me, I 
·only mendon it here, that your Lordfhips may be prepared, in cafe it 
Ihould be introduced throtigh fame othe!" Channel. Many otherCir­
'~umftances will, no Doubt, occur during the Remainder of my Station 
'Which I ihaU likewife think it my Dmy to f\:lbmit to your Lordfhips 
"Confideration j and I have only to intrea~ that your .Lordfhips will do 
:me the J uftice to believe, however trifling fome Parts 0 f my Report may 
~ppear, that I am induced to trouble yoa with it, from no other Motive 
..than a leal for the Public Service, and a Conviction that it is my Duty 
tto ~ive your Lordfhips every Information in my Power. 

l.have the Honour to be, &c. &c. &c. 

(Signeq) MK M IL.BANKE. 

(,K) Letter 



Letter from Admiral Milbanke .. 

WI L L I A MFA VV KEN E R, Efq. 

London, 20th February 1790. 

. SIR, 
I Am honoured with your Letters of the loth and J Sth InO:ant, indoCing 

Memorials from the Merchants and Traders of Dartmouth, Exeter, 
Topfham, and T eingmouth, carrying on the Fifhery and Trade in N ew­
foundland, complaining of thelnconveniences they fulfcr ~rom the Eftabl!fh­
ment of a Court of Common Pleas in that Wand, and deCinng to be acquamt­
ed, for the Information of the Lords of the Committee of Privy Council 
for Trade and Foreign Plantations., to whom the faid Memorials were pre­
rented, how f.ir the Facts ftated therein are well founded? Whether the 
Court compLIined of is a new One, and what were the Reafons which in­
duced me to form it? or, if it be only an Alteration of a former Eftabli!h­
ment, what were the Reafons that induced me to lTI:lke the Alteration? and 
whether any, and what Fees, are taken by the Judges or other Officers of 
the faid Court? In Anfwer to· the FirO: ~e1l:ion, I might in general Terms 
fay, that the Whole is a Mifreprefentation of Circumftances. lightly confi­
dered, and haftily a1ferted by Perfons who have never beftowed One ferious 
Thought upon the Subjetl:; but as a Declaration of that Sort would involve 
me in an Altercation with the Gentlemen who have acted rhus, without 
affording their Lord!hips that Information which they are defirous of ob­
taining, and which I think it is my Duty to furni!h them with, to the utmoft 
of my Power, I 111111 defcend to Particulars, and by anfwering feparately 
the feveral Charges contained in the Memorials, endeavour to !hew, that the 
Bufinefs has been taken up improperly by the Memoriali!l:s, and either from 
Defign or Ignorance ftated in fuch a Manner as is only calculated to mif­
lead; for notwithftanding there is a Poffibiliry of the Forms of the Court 
now and then operating as an Inconvenience to fome of the Perfons d'iretl:ed 
to attend it (and where is [here a Court not liable to the fame Objection?) 
yet it is an uftful, and, for the Reafons already fb.ted in my Report of the 
J lil ,;( December h!l:, I may venture to fay, a very proper Eftablifhment: 
rut to the Peint, Sir. 

" lVhich Court was kept open Daily, to the conflant Interrup­
" tion of the FiJhery and Trade." 

From the Day of my Arrival at St. J ol111's, on the 4th ofSeptem"ber, to the 
.Day of my Departur~ for Engla?d, the 26th of October, there were only 
Four Courts held, neIther of whIch lafted more than Five Hours; and in 
that ilion S.pace of Time Twenty-eight Cau[es were completely dete.rmined 
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::-g.reeable to the, Form whic,h ~ccompanied my raid Repol't to their Lord­
~.lPS, whereas the Court of ?effion, in which fuch Caufes were formerly 
ened, never 'fat lefs than TWice a Week, feldom aot throuah more than 
,Three <:=auf~s in a. Day, and thofe in f~ch a Manne~ as freq~~ntly to occa­
fion,thelr bemg tned Two or Three TUTIes.over.-·That One of -the Judge, 
fat for an Hour every Day at the Court Houfe, is certainly true but in 
'Candonr, the Memorialifts fbould have ftated what he fat there for 'and then 

, their Lordfhips would have been informed, that it was .not to occaflon, bllt tQ 
Jave" tmneceffary Trouble 'to the Merchants and their Ao-ents., His'BufinefS 
was to :eceive the Plai~tiff's. Pet~tion, !lnd adminifter ~d him the. proper 
:Affi~a~It for.commenc.mg ~lIS SU1t, wh:ch could nut poffi~ly take up more 
than .FIve Mmutes of hiS TIme, and haVIng gone through that Form, he had 
noth.lng farther ~o do till the Day of Trial; which being form\llIy notified 
to hIm, as well as to the Defendant, by the ,Sheriff, and a Lift of CauCes in 
their Order for Trial being hung up in the Court Haufe, and Witneffe~ 
regu1arly fummoned to attend, there was no Inconvenience fufhiined by the 
Parties that would not have 'attended a Suit for the moft tj'iAing Sum in 
a Court of Confcience. Conrraft this with the former Mode, and the 
Thing (peaks'for itfelf. For Want of a public Office to carry Comphint~ 
to, and a Perfon to attend at that Office, propedy qualified to receive them. 
:lnd to make the neceffary Preparations for bringing the Caufes to a Hearing. 
it was no uncommon Circumftance for a Man (particularlyifhe was a poor 
one) to wafte feveral Days in merely finding out where he was to go tq for 
Redrefs. If he aEplied to the Governor, he was referred to the Magiftrat~s-­
If the Magiftrate' he happened to go to was engaged, he was ddired to go to 
another, and bY'him to attend at the Court Houfe the next Court Day, when>. 
inftead of having his Caufe trie~ it was more than probable he only learned 

, that the Bench were of Opinion he had better carry it into the Court of Vice 
Admiralty, and there having fixed it, he might be obliged to give Atten­
dance, not ,only for Days but for Months (which to my Knowledge w~s the 
'Cafe with fome laft Year) and not be able to get the Matter properly fettled 
after all. If Judgment was given againft a Boat Keeper in Favour of a 
Merchant' (which too ofren happened, without even calling upon the poor 
Fellow to make his Defence) his Effetrs, to a much greater Amount than' 
the Sum fued for, were immediately feized and fold, and the Judgment 
fulfilled without any Sort of Account being rendered to him, either of the 
Produce or Appropriation of his Property, or of the Charges of the Court, 
which in general were proportioned to the Money in the Hands of t~e Re­
<rifler who feldom returned any Part of what he got Poffefiion of m that 
Way ~ but if Judgment was given againft a Merchant in Favour of a Boat 
Keeper, either in the Admiralty Court, or the ~our~ of Sefiion, t~e Ca~e 
was very much altered; for it took up mor~ TIme !n the Exe~t1t1on-If 
executed at all-than the previous Proceedmgs, Tna}, E~ecutIOn of the 
Judgment, and Return of th~ Writ altog~ther now. take up In the ~Ol!rt of 
Common Pleas. To be bnef-the laft IS forme.d upon ,fimple Pnn~lples, 
and cannot fail to difl:ribute eql!lal and immedIate J uftH:e to a}~ wlthout 
RefpeCl: [0 Perfons. The Two former .(however, capable .of bemg made 
ufeful) are without Form ?r Or~er, and, If n?,t.glarIng~y partIal, only harraf~, 
perplex, and wafte the TIme of many IndiViduals, mftead of domg thelr, 
'Eufinefs for (hem. 
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·cc 'Continually ijJuing Orders, calling away !be Agent5 rml 
" Servants of your Memorialijls and olbers, ,on every 
"frivolous Occafion, to Jerveas Juries." 

.1 think rhave heard-but of that their LardIhips will he able to .inform 
:ihemfeJves from their Minutes-that during Admiral Campbell's Govern­
ment, the Merchants of Poole and Dartmouth made (hong Remonfhances 
caaainft the Court of Vice Admiraltv, for, that it was arbitrary in .its Pro­
.c~edings, and by deciding upon thelr Property., without allowing them the 
Privilege of Trial ,by Jury-or fomething to that Effetl:-the Trade and 
Fifhery were ,in Danger of being ruined. Since that Time too, it is a well­
knownFatl:, that neither the Admiralty Court, nor the Court of Seffion, in 
Caufes of any·Confequence, have proceeded without a Jury; fa that itwould 
feern,.it is not fo much to the Jury, as to -the Manner of forming it, which 
the Memorialifts have an Objection. \Vhere aCaufe is depending be­
tween a Merchant and a Boat Keeper, they think it right (nay, have con­
jl:antly'infifled on it) that a Jury of Merchants iliould be fummoned co try 
it; 'which Summons mighc properly be ftyled a Requeft of t:heMerchanc.; 
,but an indifcriminate Jury of Merchants and Boat Keepers, which would 
afford fome Chance of an equitable Verdict, they cannot be brought to 
approve of; and they think it a Hardfhip (becaufe their own particular 1n­
terefts are not to be forwarded by it) that their Agents and Servants iliould 
be troubled upon any fuch (as they are pleafed to term them) frivolous Oc­
,cafions. To be plain., Sir, I give it as my Opinion, that the Memorialifts 
will never feel fatisfied, until a Court fhall be eftabliIhed for them, by which 
they may be permitted, whenever they think proper., to .tear to Pieces .the 
Boat Keepers and other poor People, with Impunity. 

CC Attending to every trivial and vague Ct;mplaint. to 

During my Stav in Newfoundland (as I obferved .before) there were 
Twenty-eight Caufes completely difpofed of by the Court; the leaft of them 
'was for upwards of Five Pounds, moft were for more than Ten, and fome 
for near Two hundred-and out of the Whole only 'I'wrr Verdi&. were 
given againft the Plaintiffs. I might with great J uftice apply a very harth 
Expreffion to this Part of the Memorials, but as the Whole of them plainly 
jhew, that the Fatl:s have been taken for granted by the Memorialifts, who 
hav,t:: never been at the Trouble to enquire into the Truth of them, I iliould 
be forry to appear angry with Gentlemen who could fo far forget their own 
:Co~fequence) as ~antonly to commit themfdves upon a Subjetl: of fo ferioui 
a 1\ ~turej and WJll therefore proceed in my Anfwer with the Temper it 
reqUIres. 

4' Demanding ex-orllitant Fees." 

The following is a Table of the Fees taken at the Court 'of CommOJa 
Pleas." regulated according to the Amount of the Sum fLIed fo,. 
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How far they may be deferving of the :'-ppellation bdt:owed 0!l them by 
the Memorialifts, I leave to their Lordfillps Judgment; contentang myfelf 
with making this Remark, That they areconfiderably lefs than the Fees 
taken by the Court ofSeffion, and do not an:ount to ~ ~arter .ofthe Sum 
charged in the like Cafes by the Court. of Vlce ~dmlralty! which} fortu­
nately have in my Power to f~tisfy their Lordfhlps of, by IRtrodu.~ng he~e 
a Copy of a Bill of Cofts furmfhed me 1aft Su.mmer from. that ""surt. In 

confequence of a Complaint of One of the Parties to the SUit. 

Michael Hanlan's Goods feized, at the Suit of John Power, by Order 
of the Court of Vice Admiralty, and fold for - £. 5 7 10 

Expence of Sale 3 I () 

Paid into the Hands of the Regifter £·5 ... -

Charges. 

Admiralty Warrant £. I 1-

Two Affidavits 10 -

Decree of the Court 2 I 2. 6 
Mat:fhal for having Charge of the ·Goods 

9 Days 2. 5-
68' 

Balance, Dr - £. I 4 6 

And~ if I mi.ftake Rot, I have heard, that when a Jury is fummoned te 
try a Caufe in the Court of Admiralty, a Guinea far each Juror is charged 
in Addition. 

" Sending arbitrary Orders 10 attend the Court from al1Y diftant 
" Part of the lfland, with :thr.eats to fine thoje who did not 
." immediately 'attend." 

One great Object propofed by this Eftablifhrnent, particularly by makinO' 
the Captains of the Ships ofW.ar.a Part of it, was to prevent Perfons bein~ 
tent for from Out Ports to St. John's; and the Firft Refolution entered 
into by the Judges was to that Effect; therefore I can take upon me to 
[.1y, that .except in 'One Inftance (and there I think a Peculiarity of Cir­
'Cumftances juHified a Deviation from the general Rule) not a fingle Order 
was [tnt to any Perron out of the Difrrict; and even in the Cafe alluded to, 
the Defendant:" if hepleafed, might have avoided the Inconvenience whicb 
his Obftinacy occa!loned. It was an Action brought by one Fowlow, of 
Ferryland, Boat Ket'per, againft a Mr. Thomfon, of St. John'S, Merchant, 
who having received all the Fifh caught by Fowlow and his Two Sons, in 
the Year 1787, and afterwards feized his Boat and other Effects, refufed to 
.. ccount for the fame. By a Letter from Captain Pellew, the late Gover-' 

nor's 
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l1!oi's Surrogate for th~ DiftriCt of FBrryland, it ~ppeared ,that great, :palBS. 
,had beent"taken to bnng the Matter to a Hearing, but in vain, .as Mr, 
, Thomfon evaded it by pleading the Hardfhip of beiDa ohliO'<!'d to attend 
:the Court ,at Ferryland; and that it would be equallyO fo, ~o compel his 
A,gent and Servants to come from thence (where he was carrying on a 
,FIfhery) to attend the Court at St. John's. This, however, was a Kind of 
Reafoningwhich the Court of Pleas were not dilpofed to admit of; and upon 
Fowlow's entering his ACtion therein, tile Judges fummoned the Agent. 
and One or Two Servants belonging to Thomfon, from Ferryland, which 
enabled them finally to fettle the Bufineis at .c:t. John's. With regard to 

,the Threats complained of, I have only to tay, that I believe they were the 
fame in all Cates, and are to be found in every Subp.:ena ferved upon a 
Witneis. 

Thus, Sir, I think I have fully and difpaffionately anfwered every Part of 
the Memorials; and though I look upon them to be illiberal Attacks upon 
my Conduct, yet I mull: confefs I am not forry for their having been 
made, a~ they will at any Rate fhew the Neceffity of doing fomething or 
other to prevent fimilar Complaints for the future: And as their Lordfhips 
may be induced immediately to take the Matter into Confideration, I beg 
Leave to remind them of the following Circumftances :-That for a great 
N umber of Years {I cannot fay how many) it has been cufromary to try Civil 
Action$ in Newfoundland-That till theY ear 1781 the Governor was fuppofed 
to be competent thereto, but fince the Profecurion commenced by the Merchants 
againll: Admiral Edwards at Exeter, no fuch Authority has been exercifed 
by him-That the Surrogates were permitted to aCt for a few Y cars longer; 
but the Cafe of Hutchings (a Merchant) againft Captain Pellew, finally 
fetded the Matter with regard to them-That the Court of Seffion for Seven 
Years did the Bufinefs which the Governor ufed to do, though in a very 
irregular and bad Manner, owing to the J ufrices being kept in continu:J 
Dread by the Merchants, who were always threatening to profecute them 
for their Decifions-That the Court of Vice Admiralty, alfo, has fi'equently 
been complained of by the Merchants, as a great Grievance; and they would 
now willi to make it appear that the Cot'lrt of Common Pleas muil: inevi­
tably ruin their Fifhery.-From all which I think is to be inferred, that, 
let what will be done to eftablilli a proper Judicature in the Wand, it can­
not fail to meet with the Difapprobation of the Memorialill:s, whofe Re­
prefe-ntations, in general, are ill-founded, but on this Subject, in particular, 
they are fo very inconfiftent, and betray fuch a \Vant of Knowledge even 
ofrheir own Intereft, or (which is much worfe) Cuch.a determinell Refoln­
tion to facrifice the real Intereft of the Fiihery to their private Views, that, 
I am fi'ee to declare, it is hardly worth while to pay Attention to any 
Thing they may choofe to fay upon it. 

As to repealing of all the Acts fince the Iotb and 1 ) th of William III. 
I muft own it ftrikes me as a Meafure much eafier to propofe than to 
prove the Propriety of; and however I may (from a ~nown \Vant of ~x­
:perience in the Myll:eries of the .Trade) be thought Incapable ,of a:gmng 
againft it, I fhould feel myfelf highly culpable, an~i very defiCient ,mdeed 
.in my Duty, if I did not (to prevent fo great a Misfortune happemng to 
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!th~.··Country1 tmdertake"pofitively to afih-t,. thati tbe Pr~perityi {)f ~ 
Fi1hery, inafni·uch as tAe Return ()C the Serunen .and Flfherftlen' every 
Year to Great 'Britain and lrelimd is to be deemed a principal Object: of ir. 
,depends 'entitely upon the 13th, 14th, 15th. and 16th Sections of 31ft, 
'.Cap .. 15, Geo. HE being! punCt:ua-ll y complied with. 

The other. ~eftions are'already anfiveted in my af6re-n1entioned'Report 
to'the Loi-ds 'ofthe Committee; [0 whom I fliould fuppofe it appears; that 
the Court of Common Pleas in Newfoundland is not· altogether a new, but 
.rather an Alteration of a former Eftablitbment. 

With the foregoing, I beg you w.jJl be pleared tocommunicare to their 
Lordfuips the inclofed Letter from Mr. Gibbs, a principal Me.rt:hant of 
Fermu!e~ which it feerns was the OtcaflOnof Captain W'aller's Order (com­
plained of in the Dartmouth Memorial) upon the Subject of regifterina and' 
.numbering the Boats wirhin the DiftriCt: of F erryland: 0 

1 have the Honour to be" 

S I R'~ 

Your moff obedient humble Servant, 

( Sighed) M K MIL B A: N K E. 

nlEce of Committee of 
Privy Council for Trade, 

'l.\-Vb.irelull, i!th March 179~ 
AtnJe Copy. 

.GEO. CHALMERS, 

CIU l.~ Com. C1 Trade. 
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COpy of a .. REPRESENTATION 
of the Lords of the Committee of Privy 
Council for Trade and Foreign Plantations, 
on the Su~jea: of eftablifhing a Court of 
Civil J urifdiB:ion in the Illand of New­
foundland; dated loth May '1790.-
COpy of a REPORT of Admiral 
Milbanke, upon the Judicature of the .IOand 
of Newfoundland; dated 31ft December 
1789.-An~, COpy of a LETTER 
from Admiral Milbanke; dated ~oth Fe­
.bruary 17 go. 

Ordered t3 be prlnttd ~r.rtb J..1arcb 1793. 
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