COPY of a REPRESENTATION of
the Lords of the Committee of Privy
Council for Trade and Foreign Planta-
tions, on the Subje&t of eftablifhing a
Court of Civil Jurifdi®tion in the
Iland of Newfoundland ; dated 1cth
May 1790.

May it pleafe Your MajEsTY,

HE Merchants and Traders of Dartmouth, Exeter, Toptham, and
Teingmouth, carrying on the Fifhery and Trade at Newfoundland,
have prefented to this Committee a Memorial, complaining that a Court
was eftablifhed laft Seafon in the Ifland of Newfoundland, by Vice Admiral
Milbanke, Your Majelty’s Governor of the faid Ifland, called a Court of
Common Pleas, confifting of Four Commiuffioners; and. that this Court o
eftablithed was kept open Daily, to the conftant Interruption of the Fithery
and Trade, by continually iffuing Orders; by calling away the Agents
and Servants of the Memorialifts and others, on every frivolous Occaflion,
to ferve on Juries; and by litening to every trivial and vague Complaint;
by fending arbitrary and immediate Orders to attend the faid Court, from
any diftant Part of the Ifland, with Threats to fine thofe who did not attend,
without Regard to the Neglet of thieir Bulinefs, Perfonal Hazard, or any
other Confideration ; all which Proceedings muft neceflarily be prejudicial
to a Fifhery which totally depends on Perfonal Attention and Induftry: And
the Memorialifts further complain, that the faid Court demanded 'exorbitant
Fees.
The Lords of the Committee thought it their Duty, immediately, to fend
a Copy of the faid Memorial to Vice Admiral Milbanke, calling upon him
to inform the Committee how far the Fa@s flated in the faid Memorial
were well founded; and in cafe the faid Court was a new Eftablithment, to
aflign his Reafons for having formed fuch Etabliliment; but if it was only
an Alteration of a former Eftablifhment to affign the Reafons which had
induced him to make fuch Alterations ; and further to certify to the Com-
mitcee whether any, and what Fees were taken by the Judges, or other
Officers of the faid Court.
Admiral Milbanke’s Reafens for forming the faid Court will be found at
Length in his Report hereunto annexed, which he tranfmitted to this Com-
N° 3. (4£) mittee
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anittee in a Letter, dated 11th February lat: Andina 1 etter, dated the
soth of the fame Month, he juftified the Proceedings of the faid Court by
alledging, that from the 4th September, when the Court firlt began to fit,
to the Admiral’s Departure for England on the 26th Otober, there were only
Four Courts, neither of which latted more than Five Hours; whereas the
Court of Seffion, in which fuch Caufes are fzid to have been formerly tried
in the faid 1fland, never fat lefs than Twice 2 Week, feldom got through
more than Three Caufes in a Day, and thofe in fuch a Manner as frequently
to occafion their being tried Two or Three Times over. That One Judge of
the new eftablithed Court fat however every Day, in order to fave Trouble
to the Plaintiffs, who had thus an Opportunity at all Times to prefent Peti-
tions, and make the proper Affidavits for commencing Suits, after which
there was no further Trouble given than fuch as muft have attended
every Suit in the moft trifling Caufe in a Court of Confcience. That by
comparing the Court eftablifhed by him with the former Court of Seffion,
or that of Vice Admiralty, it will be found that the new Court is formed on
fimple Principles, and cannot fail to diftribute equal and immediate Juftice
to all, without Refpe@t to Perfons—That the Two former Courts herein-
before mentioned are without Form or Order, and if not glaringly partial,
only harrafs, perplex, and wafte the Time of many Individuals, inftead of
doing their Bufinefs for them—That the Attendance upon Juries in the new
Court is not greater than heretofore ; for that the Court of Seffion never
proceeded on any Caufe of Confequence without a Jury; and that even the
Vice Admiralty Court, in confequence of Complaints from the Merchants,
during Vice Admiral Campbell’s Government had frequently fummoned
Juries.—That of Twenty-eight Caufes completely difpofed of by the new
Coutt, the leaft of them was for upwards of £. 5, moft of them for more than
£.10, and fome for near £.200; and out of the Whole only Two Verdicts
were given againft the Plaintiffs.—That, except in One Inftance, no Perfon
was fent for to attend this Court from out of the Diftri¢t of St. John’s; and
that, in that One Cafe the Defendant might have avoided the Inconvenience,
which was wholly occafioned by his Obftinacy.——That the Fees taken in the
new Court were confiderably lefs than thofe taken in the Court of Seffion,
and not a Quarter of the Sum charged by the Court of Vice Admiralty.—
That the Court of Seffion has always conduted their Bufinefs in a very
irregular and bad Manner, owing to the Juftices being kept in conti-
nual Dread by the Merchants, who frequently threaten to profecute them
for their Decifions.—That the Court of Vice Admiralty had likewife been
complained of by the Merchants as a great Grievance; and the fame Mer-
chasts now wifh to reprefent the new Court 2s likely to ruin the Fithery ; fo
that whatever Judicature may be eftablithed in the Iflard, it is likely to meet
with Oppofition from the Memorialifts, who aim at facrificing the real
Interefts of the Fithery to their private Views. For further Particulars
the Committee prefume to refer to the before-mentioned Letter of Admiral
Milbarke, dated the 20th February laft.

The Committee having maturely confidered the Reafons affigned by
Your Majefly’s Governor for eftablifhing the faid Court of Common Pleas,
and the feveral Facts alledged by him in Juftification of the Proceedings of
the faid Court, theught it nght to examine the faid Governor, wivd voce ; in

which
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which Examination he gave an Account, as will be found in the Paper
hereunto annexed, marked (A) of the feveral Courts, Civil and Criminal,

whiich have hitherto fubfifted in the Ifland of Newfoundland, and of their
Manner of proceeding.

After a full Confideration of what is before ftated, the Committee were
cf Opinion, that a proper Court of Civil Jurifdi&tion thould be eftablithed
in the Ifland of Newfoundland, fpecially conftituted for the Purpofe of
trying fuch Queftions as are not now provided for by any A& of Parlia-
ment ; they therefore thought it right to take the Opinion of Your Ma-

jefty’s Attorney and Soliciter General, upon the following Queftions;
viz.

1. Whether the Court of Common Pleas, eretted by Vice Admiral Mil-
banke laft Year, in the Ifland of Newfoundland, is founded in any Autho-
rity legolly. given to the Governor of Newfoundland by Your Majefty’s
‘Commiflion, or can be fupported or juftified by Law?

2. Whether in any A& of Parliament, or in Your Majefty’s Commifiion,
appointing the Governor of Newfoundland, there is given any Power for
ere&ing any Court of Civil Jurifdi&tion in the Ifland of Newfoundland, or
for authorizing any of the Courts of that lfland to wry Civil Caufes there,
except in the fpecial Cafes mentioned in the A&s 10 and 11 W. IIL.
Ch. 25. Seét. 135 14, 15; 15 Geo. 111, Ch. 31. Sect. 18 and 345 26 Geo.Ill.
Ch. 26. Se&. . And whether, in cafe no fuch Power has hitherto been
given, Your Majefty may not, by a Commiffion under the Great Seal, eret
a Court of Civil Jurifdi&ion in the Ifland of Newfoundiand, {pzcially con-
ftituted for the Purpofe of trying all Queftions that may arife between one
Fitherman and another, or betweer the Fitheriren and their Hirers or Em-
ployers, ar between the faid Fifhermen and the Merchants of whom they
purchafe what is neceflury for their Subfiftence and Comfort during the
Continuance of the Fithing §eafon ?

3. What the Nature and Conftitution of a Civil Court, erected for the
Purpofes before mentioned, fhould be ?

The Committee accompanied the faid Queftions with the following
Obfervations, refpeting the Policy which has always been obferved by the
Government of this Country, in carrying on the Trade and Fifhery at
Newfoundland ; viz. )

Mr. Attorney and Solicitor General are defired to take Notice, that the
Government of this Couniry, having always confidered the Trade of New-
foundland merely as a Fifhery, to be carried on folely by the Subjeéts of His
Majefty’s European Dominions, it has always been the Wifh of Govern-
ment to bring back the Fithermen at the End of every Seafcn to the Ports
of the faid Dominions, and ~ prevent their cftablithing themfelves as a
Colony in Newfoundland. W wee Vew no Civil Commidficn was given
¢ the Governor, who goes out Annuaily, till about the Year , and no
Court was eftablithed for trying Crimes of any Sort till about the Year
but all Criminals were to be brought Home to Great Britain, to be tried
under the Authority of the A& of 1oth and 11th W. I1I. Ch. 25. Tha.tl of

ate
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Tate Years a greater Number of His Majefty’s Subjeéts -continue to refide

at Newfoundland during the Winter, after the Fifhing Seafon is at an End,

than formerly. That the Committee of Privy Council fee this Circum-

ftance with Regret, thinking it contrary to ancient Policy, and the true In-

terefts of this Country, and with to prevent it as much as poffible. The

Attorney and Solicitor General are defired alfo to take Notice, that much -
the greater Number of the Fithermen are extremely poor and ignorant,

and thereby very much expofed to be defrauded by thofe with whom they

deal.

In Return to which Queftions Your Majefty’s Attorney and Solicitor
‘General, in their Report, which is hereunto annexed, have anfwered to this
Effet:

That the Court of Common Pleas erected laft Year by Your Majefty’s
Governor is not founded on any Authority legally given to the faid Go-
vernor, and cannot be fupperred or juftified by Law.

That they do not find that any Court of Judicature is eftablithed in
the Ifland of Newfoundland, excepting in the Special Cafes mentioned in
the Aéts of Parliament 1oth and 11th W. III. Ch. 25 ; and 15th and 26th
of Your Majefty, Ch. 31 and 26: And that as Your Majefty is not precluded,
by any Provifion in the Aés before mentioned, nor by any other A&s
with which they are acquainted, from fo doing, Your Majelty may, by
virtue of Your Roval Prerogative, by Commiffion under the Great Seal,
eftablith a Court of Civil Judicature in Newfoundland for the Purpefe
of hearing and determining all Quefticns that may arife of the Nature
hereinbefore mentioned.

And they further report, that afier paying due Attention to the peculiar
Policy of this Kingdom, with refpeét to the Territory of Newfoundland,
which has always been direted to difcourage the Subje@s of thefe King-
doms from eftablithing themfelves in that ¥and, and to encourage the
Return of the Fifhermen and Seamen to thefe Kingdoms, they had pre-
pared, conformably to the Diretions of the Committee, a general Outline
of a Court of Civil Judicature, in Cafes not yet provided for by any A& of
Parliament ; which is as follows, viz.

That Your Majelty, by Ycur Royal Letters Patent, fheuld dire@ and
appeint, that there fheuld be within the Ifland of Newfeundland a Court, to
be called the Court of Civil Jurifdiftion ; and that an Englith Barrifter, of
not lefs than Five Years ftanding, together with Two fit and proper Per-
fons, to be appeinted by the Governor for the Time being, thould prefide in
fuch Court,

That fuch Court fhould have full Power and Authority to hear and de-
sterminc, 1n a fummary Way, all Pleas concerning Debts, Accounts, or
other Contralts, and all other Perfonal Pleas whatever, excepiing fuch as
may now be heard and determined by any Jurifdiction eftablithed in the faid
Ifland by any A& or A&s of Parliament,

That fuch Court thould have Power to grant Prcbates of Wills, and
Letters of Adminiftration; and that in the Cafes above menticned, the
‘ Court
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‘Court thould proceed by Complaint in Writing ; Summons of the De-
fendant in Cafes where the Matter in Queftion is under fuch Value, as to
Your Majefty’s Wifdom may feem beft adapted to the Circumftances of
the Iland ; and by Arreft of the Defendant, in Cafes where the Sum de-
manded fhall exceed that Amount; fuch Court having Power to take Bail
for the Defendant’s Appearance and Performance cf fuch Judgment, as the
Court fhall pronounce : And that fuch Court thould have Power to execute
the Judgment fo given, and enforce the Payment of the Cofts of Suit, by
‘Warrant of Execution, by Sale of the Defendant’s Goods and Chattels, ren-
dering to him the Overplus, and to imprifon the Defendant until fuch Judg-
ment fhall be fatisfied.

That it may be proper, if the Party againft whom Judgment may be
given fhall think himfclf aggrieved, that a Power thould be given to fuch
Party to appeal to Your Majefty in Your Privy Council, within a limited
Time, upon giving proper Security, in Cafes where the Matter in Difpute
thall exceed the Value of and that the Court below fhould
have Power to proceed in a fummary Way, by Foreign Attachment of
Goods, Debts, and Effeéts of Debtors, in the Poffeffion of other Perfons re-
fiding in the Ifland of Newfoundiand.

That it would be moft conformable to the Policy which has been
okferved by this Kingdom with refpeét to the Territory of Newfoundland,
that the Court hereinbefore defcribed fhould hold its Seffion from the 1ft
Day of June to the 1ft Day of December in each and every Year, and
thould take Cognizance of no other Suits than fuch wherein the Caufe of
A&ion has arifen within Two Years previous to the Commencement of fuch
Suit.

And the Conrmittee having taken the before-mentioned Plan of a Court
-of Civil Judicature into Confideration, humbly offer it as their Opinion to
Your Majefty, That it may be advifeable for Your Majefty, by Your Royal
Letters Patent, under the Great Seal of Great Britain, to ereé a Court of
Civil Jurifdi&ion within the Ifland of Newfoundland, according to the Plan
‘before mentioned, with the following Alterations and Additions:

First, That the Perfon appointed to prefide in this Court be either an
fnglith Barrifter of Five Years ftanding, as advifed by Your Majefty’s At-
torney and Sclicitor General, or fome other Perfon who, all Circumftances

“confidered, may be thought equally well qualified for this Station.

SecowpLy, That in cafe the Judge recommended to be fo appointed
fhould die during the Fifhing Seafon, the Governor fhould appoint a
Perton, then refident in the Ifland, to act in his Place during the Remainder
of fuch Fifhing Seafon.

TuirpLy, That the faid Judge be paid a proper Salary for the Difcharge
-of the Duties of his Office.

FourTHLy, That he be exprefsly enjoined in his Commiffion not to take
any Fee or Gratuity whatever for any Judgment given or Bufinels done in
the faid Court, upon Pain of lofing his Office.

N° 3. (B) Firrury,
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PreruLy, That the Governor de appoint the Perfons who are to be
Affeffors to the faid Judge out of Perfons who have no Concern in carrying
on the faid Fithery.

SixtaLY, That every Judgment paffed by fuch Judge fhould be with the
‘Concurrence of at leaft One of the faid Affeflors.

SeventHLy, That no Perfon thould be arrefted for a Debt of lefs than
Five Pounds. '

EiouTury, That an Appeal be allowed from the faid Court to Your
Majefty in Council, in any A&ion where the Sum recovered exceeds
£. 100 Sterling, provided fuch Appeal be made within 14 Days after
Sentence. :

Befides the foregoing Alterations and Additions to the Plan for eftablifh-
ing a Court of Civil Judicature propofed by Your Majefty’s Atsorney
and Solicitor General, the Committee take Leave humbly to recommend
to Your Majefty, that the faid -Judge be inftru&ed to conduét the Bufinefs
of the faid Court, during the Height of the Fifhing Seafon, in fuch Manner
as to interrupt as little as poffible the carrying on of the faid Fithery. -

That it be recommended t6 Your Majefty’s Governor, and the faid Judge,
to allow for the enfuing Seafon to the Afleflors and Officers of the faid Court
fuch Fees only as are reafonable and moderate. ' -

And that they prepare, and be ready, when they return from Newfound-
land at the End of the prefent Seafon, to lay before Your Majefty, for Your
Majefty’s Approbation, a Table of fuch moderate Fees as they may judge
proper to be eftablithed in future.

And that inorder to afford Time to the faid Judge to finith the Bufinefs
of the Court in the Interval after the Height of the Fithing Seafon is over,
and before the Departure of the Governor, the faid Governor be inftrutted
to continue on the Coaft longer than has hitherto been practifed, and as long

as the Seafon will permit, confiftent with the Safety of Your Majefty’s
:Ships and Veflels. '

Admiral
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Admiral Milbanke's Repor: upon the Fudi-
cature of Newfoundiand.

To the Lords -of the Committee of Privy Council for Trade, &c.

, Londcn, jtft December 1784.
My Lorbps,

¥ YAVING in a particular Manner direked my Attention this Year to

the Judicatures as well as to thg Trade and Fifhéry of Newfsundland,
:and arranged my Obfervations thereon in fuch Order as will, I think, enable
-your Lordthips to judge precifely of the State of that Ifland, I feel it in-
cumbent on me, as Governor, and in Obediénce to His Majefty’s Inftruc-
tions to me upon that Head, to fubmit them to your Lordthips Confideér-
ation, and at the fame Time to beg your Lordfhips Periiffion to fuggeft
-fuch Alterations as appear to be neceffary for rendering thie former more
effeCtual, and the latter much more benefitial than at prefent they feern to
me to be. ~ I was led to be more minute than perltaps I otherwife thould
have bees; ih m¥ Ehquiiits into the feveral Particulars to which my Obfer-
vations have Reference; from an Opinion of the Law Officers of the
Crown ¥, which was tranfmitted to me by the Lords Commiffioners of the
Admiralty a Day or Two before 1 failed from Spithead; and to which I
beg Leive 1o tequeft your Lordfhips Attention. 1t was takéh at my De-.
fire upoh 4 Cale ftated by the Selicitor of the Admiralty (in Confequence
‘of 4 Profecution threateried to be commenced againft Captain Pellew,
One of the late Governor’s Surtogates) to know how far the Governor of
Newfoundland was authorized to fit as a Judge in the Courts of that
Ifland, and Wiether the Warrant of Sutrogacy t, by which Captain Pellew
had a@ed; and which it had been the Cuftom to give to all the Captains
of the Ships of War upon the Newfoundland Station, was confiftent with
the King’s Cotnmillion to the Governor, or with the A&s of Parliament re-
lating to the Trade and Fifhery. It was evident to me from this Opi-
tiion, that the Althority exercifed by the Governor in Chara&er of a Judge
was not foundeéd in Law, and therefore that it would be imprudent of me
10 rifque jm'y Repurati()n and Fortune in Defence of a Cuftom, which, if
not a bad one, had never been legally fanctioned, and within my own
K’r;lo'wlcdg‘e, had ﬁj‘bj‘e&ed Otie of my Predeceflors to a Profecution at Exe-
et which by the Advice of his Counfel he was fain to compromife
Father than bring the Matter to Itive. Thus to be informed of what I

+ Appendix, N° 1.
+ Appendix, Ne 2.
1 Admira) Edwards,
-ought
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oucht not to do, was a very agreeable Circumftance to me as a young Go-
:’gl?nor; and to inform myf}e’lf %f what I ought to do, 1 thought it was indif-
penfably my Duty to leave no Means untried. The next and beft Informa-
tion, after that which I had received from the Opinion above-mentioned,
was, 1 thought, to be obtained from the King’s Commiflion apd Inftruc-
tions to me. Thofe I confulted with Attention; and upon the feveral Claufes
and Articles thereof made the following Obfervations :

THE COMMISSION,
dated 2d Fune 1789,

Cenfhitutes and appoints me Go-
wvernor and Commander in Chitf ix
and over the Jfland of Newfound-
land, and the Iflands of Madelaine,
in the Gulph of Saint Lawrence,
and of all the Forts and Garrifons
erefed or eftablifbed therein s and
dires all Officers Civil and Mili-
tary to be obedient, aiding, and
_affifting to me in the Execution of ,
my Offce. - - - - - = Which, of courfe, gives me the chief
Command over all the Troops, and Ia~
habitants of thofe Iflands.

With full Power and Autbority

20 appoint Judges, - - - - This clearly is intended for 2 Conve-
nience to the Merchants, Traders, and
Inhabitants of Newfoundland, that they
may, in all Civil Actions, have Re-
courfe to a legal Trial upon the Spot,
and not be reduced to the difagreeable
Alternative, either of foregoing their juft
‘Claims, cr being obliged to profecute
them in England at a very confiderable
and unneceflary Expence; but the Go-
vernors, inftead of appointing Judges,
have moft of them fat in the Courts, and
determined fuch Caufes themfelves, there-
by affuming a Power not vefted in them
by the King’s Commiffion, and depriving
the Parties of the great Privilege of
Trial by Jury. Upon looking into the
Records, I find that Governor Campbell
is the firft who feems regularly to have
deviated from the Path of his Prede-
ce_:ﬁ'ors, and to have confined himfelf, in
his Judicial Proceedings, to the Difputes
between



( 9

between Mafters of Fifhing Ships, Boat
Kecpers, and Inhabitants, refpecting the
Right and Property of Fithing Rooms, and
between Mafters and Servants refpecting
the Wages of the latter, in which he atted
conformably to the 1othand 11th of Wil-
liam III. and the ancient and eftablithed
Cuftom of the Fifhery; though in the
latter Cafe his Proceedings feem repug-
nant to the 18th Seétion of 31t Chap.
15th George IlI. of which I fhall fpeak
hereafter. Governor Elliot foliowed the
Steps of Governor Campbell, and like
him referred difputed Accounts Current,
and all Caufes which the Appointment of
Judges is intended to provide for the
Settlement of, to the Court of Seffion:
In this they came nearer to the Meaning
of the King’s Commiffion than any of
their Predeceflors had done; but they
( Admirals Campbell and Elliot) ftill ne-
gle¢ted to appoint the Juftices of the
Peace (of whom the Court of Seffion is
compofed) Judges by a Special Commif-
fion; and as the Powers of a Juftice of
the Peace are limited by Statute, and the
Caufes tried at the above-mentioned
Court of Scffion frequently did not come
within thofe Limits, the Proceedings of
that Court, though Right in Point of
Form, viz. Empanneliing Juries, &c.
were in fuch Cafes illegal. The Magi-
ftrates themfelves felt this Want of legal
Authority; and it was no uncommon
Thing for them to reject altogether fuch
Caufes as they thought would fubject
them to be called to Account by either of
the Parties. This of courfe rendered it
impoflible in fome, and difficult in all
Cafes, for the Pcor to obtain Redrefs of
the Rich, who feldom complied volunta-
rily with a Decree of the Court, and never
without doubting its Legality, and threa-
tening (in cafe of forcible Means being
ufed) to profecute the Juftices whenever
. they fhould have an Opportunity of do-
ing it in England. Difrefpe@ to the
Court, as might be expetted, was the
natural Confequence of fuch Proceed-

(C) ings,
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.ings, which placed the lower Order of
:People in a Situation fo different from
that in which their Fellow Subjets are
placed in this Country, and in every
other Part of His Majefty’s Dominions
‘(where there is affured to all a certain
Means of obtaining Juftice) ; and when
One confiders that there are upwards of
Twenty thoufand Winter Inhabitants up-

on the 1fland, it is a Matter of Aftonith-
ment that they fhould have been kept in

good Order fo long, and can only be ac-

counted for by fuppofing that, illegal

as was the Mode, it had been followed

fyftematieally, and might probably have
continued many Years longer unobjected

to, if the Fifhery itfelf had not undergone

a very material Change. When thefe

Laws or Rules were eftablithed, they

formed a Kind of equitable Code, and

were very well adapted for the Purpofe

of fettling the Difputes of the Fithermen

of thofe Days, who were upon a Footing

one with another, and equally interefted

in their being duly obferved. But the

prefent adventuring Merchants (of which

there are many from this Country, who

are rather Buyers than Catchers of Fith)

having been ufed to the Courts in Eng-

land, foon found the Means, as it was

their Intereft, to obftrutt the fummary

Proceedings of the Courts of Newfound-

land, and with little Difficulty alarmed

the Minds of the Magiftrates who, after

hearing of the Profecution againft Cap-

tain Pellew, were afraid to go on in the

ufual Way; and when I arrived at St,

John’s, 1 found every Thing ftanding

ftill. This of courfe fubjeéted me to

numerous Applications from all Defcrip-

tions of Perfons; and, the Seafon being

far advanced, made it abfolutely necef-

fary for me immediately to adopt fome

Mode of Redrefs for them, in order to

avert the Confequences naturally to be

dreaded from a Stoppage of the ordi-

nary Courfe of Juftice. What that Mode

fhould be was a Matter of no trifling

Canfideration with me, though the Opi-

nion



And in Cafes reguifize, Conimif-
Sioners of Oyer and Terminer, for
the bearing and determining all
Criminal Catifes (Treafon excepted)
according to Law. - - ~ -
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‘nidn ‘which I had received from the Ad-
‘miralty (and in the Poffeflion of which I
‘thought myfelf very fortunate at this
particular Junéture) was fo far a Guide
“as 'to ‘lead me clear of the Error of
fitting as a Judge myfelf; and the Court
of Vice Admiralty, from its arbitrary
‘Proceedings and the Exorbitancy of its
Fees, being held in Abhorrence by the
‘whole 1fland, I had no other Way of pre-
vénting the Danger which feemed to
threaten, than by appointing proper
Judges *; and I have the greateft Satis-
faétion in obferving that the Good re-
fulting from it very far exceeded my moft
fanpguine Expectations; for either it was
in reality the beft Step that could be
taken, or (which anfwered the fame Pur-
pofe, at leaft for the Time being) the
Bufinefs of the Court was fo admirably
conduéted by the Gentlemen who were
appointed Judges, that during my fhort
Stay there they decided in the moft formal
+ Manner near Thirty Caufes, without
meeting with the fmalleft Obftruction to
their Proceedings, nor was I once applied
to by the Sheriff for Affiftance to carry
the Décrees of the Court into Execution.
In fhort, it appeared to be fo confonant
with the Wifhes of the People, and is {o
well adapted to the Sort of Bufinefs
which muft necefiarily be brought be-
fore it, that I may venture to fay it is
the beft Kind of Judicature that can be
eftablithed for their Ufe; and I would
earneftly recommend (to prevent a
Poflibility of miftaking the Meaning of
the King’s Commiffion for the future)
the Introduction of the Words 0 hear
Pleas, after « with full Power and Au-
« thority to appoint Judges.”

Diftinétly means a Commiffion for the
Trial of Felons only, which has always

+ Appendix, N°* 4.
been
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Fuftices of the Peace (and other
#eceffary Officers and Minifters)
Jor the better Adi.inifiration of
Juftice, and keeping the Peace and
Quict of the fland, - - - -

1z )

been iffued Once 2 Year, and the Bufi-
nefs of the Court condutted according to
the Forms ufed in the Criminal Courts of
England*. But I humbly beg to be
informed by what Authority the King
grants this Power to the Governor dur-
ing the Exiftence of the 13th Section of -
the 1oth and 11th of William IIL
wherein it is expreffed, “ That all Felonies
« committed in Newfoundland, or the
« Iflands adjacent, fhall be tried in fome
« County in England.” I am led to
make this Enquiry, from a Report that
many People there doubt the Legality
of their being obliged, and did fome
Years ago actually refufe to ferve as
Commiffioners and Jurymen. If fuch
a Circumftance fhould occur again, it
would be the Means of placing the Go-
vernor (whofe Endeavours upon all Oc-
cafions to fee the Laws carried punc-
tually into Execution, meet with but
too much Oppofition from the Merchants
and Inhabitants) in a very difagreeable
Situation. And as, in my Opinion, it
is oftentimes more eafy, and always much
better to prevent an Evil than to re-
medy it, after it has taken Root, I would
beg Leave to fuggeft either a Repeal of
the above-mentioned Claufe, or the mak-
ing fuch Mention of it in the King’s In-
ftrutions to the Governor, as thould leave
no Room for Doubt in the Minds of
thofe who are under his Government.

This is to be a common Commiffion of
the Peace, and, as well as the Commiffion
of Oyer and Terminer, has been regu-
larly iffued by the Governors of New-
feundland t; therefore why the Appoint-
ment of Judges (which is alfo- direSted
by the fame Commiffion) fhould never

® Proccedings tranfmitted Annually to the Secretary of State’s Office.
t The Jullices have new Commiflions upon the Arrival of every new Governor.

have



Which Fuftices of the Peace, fo
appointed by me, are to bold and
keep General Quarter Seffions of the
Peace in fuch Places as 1 fball think
fit, according to the Cuftom of that
Part of Great Britain called Eng-
land, - - - - - - =

N 5.

(
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have taken place before, cannot be eafily
accounted for, though every Perfon, I
believe, who knows any Thing of the
Country, and particularly thofe who of
late have witneffed the Confufion arifing
from the Want of fome permanent Efta-
blithment, will readily agree with me as
to the Propriety of the Meafure. I thould
not think it neceffary to fay any Thing
more upon this Subjet, but that I am
fearful left fome of the former Governors,
inftead of attributing this Deviation from
the old Plan to a proper Motive, fhould
conftrue it a2 Refletion upon themfelves,
and by endeavouring to juftify what they
have done as Judges, incline the Mer-
chants and Inhabitants to throw Diffi-
culties in the Way of the Court, fimply
becaufe itis a new One (though they ac-
knowledge its Utility, and have been
the Means of bringing about the Al-
teration by their Objeétions to the old
One) ; which induces me to proceed a
little farther in order to fhew more clearly
the Ground upon which I have atted.

Surely, from the Wording of this
Claufe, it cannot be fuppofed that I am
to fit as One of the Bench; for in no
Part of England is it the Cuftom for
the King (in whofe Place I look upon
myfelf to ftand in Newfoundland) to
prefide at the Quarter or other Seffions
held by the Magiftrates in their refpec-
tive Counties; and as by the Words of
the Authority for appointing Judges ;
viz. “ You have full Power and Autho-
« rity to appoint,” the King could not
mean that I fhould appoint myfelf—I
am at a2 Lofs to conceive from whence
fprung the Idea of the Governor’s having
Power to hear and determine Caufes,
which according to the Law of England

(D) (and



{

4 )

(and that I take to be the Law of New-
foundland) can only be determined by
Jury. The Warrant of Surrogacy (be-
fore alluded to) given by former Gover-
nors to the Captains of the Ships of War,
appears equally if not more extravagant;
for without the {malleft Authority for
giving any fuch Warrant, each fays, « I
« do hereby appoint you A B. to be
« my Deputy or Surrogate, with full
« Power and Authority to affemble
¢« Courts within the Diftri¢t of

« to enquire into all Tuch Com-
< plaints as fhall be brought before you,
¢ except fuch as are excepted in the In-
¢ ftruttions annexed, and to hear and
<« determine the fame to all Intents and
« Purpofes as I myfelf might or could
« do by virtue of the Power vefted in
« me.” The Queftions naturally to be
afked are, What were the Powers by
which thefe Governors would them-
felves have heard and determined ? And
in what Caufes ? The Anfwers to both
muft be, None—for no fuch Autho-
rity is to be found in their Commiffions,
Inftruétions, or any of the Aés of Par-
liament.—And I was fo firmly per-
fuaded that the Cafes excepted in the In-
ftructions alluded to by the Warrant of
Surrogacy (viz. difputed Accounts Cur-
rent, &c.) were the very Cafés (if any
ought to be fubmitted to their Judg-
ments) which the Captains of the Ships of
War might properly be authorized to try,
that I appointed them Judges in their re-
fpective Diftricts ; and, fo far from having
any Caufe to repent of the Meafure, I can
‘with Pleafure declare, that the Appoint-
ments were attended with the greateft
good Confequences, and evidently thewed
me, that if they had been made fome
Years ago, it would have been of infinite
Service to the Fifhery, particularly at
St. John’s. ‘They prevented numberlefs
Complaints being brought thither from
the Outports, and thereby afforded me an
Oppoitunity of attending to the material
Parts of my Duty :—Such as regulating
the Buildings in the Town, and Inclofures

about,
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( Provided neither 1, nor the uf-
tices of the Peace fo appointed by
me, do any Thing by virtue of this
Commiffion contrary or repugnant
to the AG of the 10th and 11th
wr II1. or the 15th of Geo. I11.
nor any Way obfirutt the Powers
thereby given to the Admirals of
the Harbours, and the Captains of
ithe Ships of War.) - - -

With Power and Authority,
when I fhall fee Caufe, or judge
any Offenders for Criminal Offences,
or for any Fines or Forfeitures due
unto the King, fit Objefts of His
Majefty’s Mercy, to pardon all
fuch Offenders, and remit all fuch
Offences, Fines, and Forfeitures,
wilful Murder only excepted; in
which Cafe I bave likewife Power,
aupon extraordinary Occafions, to
grant Reprieves to the Offenders
until and to the Intent His Maje/-
2y’s Royal Pleafure may be known
therem, - = -~ ~ =~ - -

:about the Harbour, exarmmng o we
‘Conduct of the Magiftrates, the general
Abufes of the Fifhery, &c. which it feems
the Governors hitherto have not had
Time to think much about. As to the
Authority by this Warrant given to en-
quire into and fettle the Difputes of the
Fithery, it appears not only fuperfluous.
but prefumptuaus ; for

By this Claufe it appears, that inftead
of having Power to delegate any fuch
Authority, I cannot myfelf, but as Com-
mander in Chief of the Squadron, in-
terfere in Matters relating to the Fifhery;
and I am ftrictly forbid to obftru&t thofe
Powers (which former Governors have
pretended to grant) already vefted in' the
Admirals of Harbours and the Captains
of Ships of War by the afore-mentioned
A¢t of Parliament.

Here is alfo a Delegation of Royal
Authority, which I think places me above
all Judges in Newfoundland, and of courfe
by Implication (as I am not Chancellor
of the Ifland) incapacitates me for alting
as a Judge of any Defcription myfelf.

Thus
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Thus far, my Lords, the Commiffion fpeaks as to the Powers which are
to be exercifed by me, as Governor of Newfoundland ; but as it may be urged
by thofe who favour the Opinion of its being proper that I fhould fit as a
Judge, that, although I do not derive the Power of doing fo from the Com-
miffion, yet it may probably be conveyed to me through feme other Channel,
I will beg Leave (for the Suppofition of an Argument of this Sort being
ufed is not at all extravagant, as may be gathered from the Reafoning of the
Law Officers in the Cafe of Captain Pellew) to trefpafs farther upon your
Lordtfhips Patience, by fubmitting to your Confideration the feveral Claufes
of the diffent Atts of Parliament, relating to the Judicatures within my
Government ; from which, however, I rather think that your Lordthips will
be of Opinion, that inftead of encouraging any fuch Idea, they negatively
forbid the Affumption of the Power, by directing in what Manner the
Differences and Controverfies therein mentioned fhall be heard and de-
termined.

A 1oth and 1uth 1177 11
Chap. 25th, Seftion 13th. And
whereas feveral Perfons, who have
been guilty of Thefts, Robberies,
Murders, and other Felonies, upon
the Land in Newfoundland, and
the Wflands thereunto adjacent, bave
many Times efcaped unpunifbed,
becaufe the Trial of fuch Offenders
bath beretofore been ordered and
adjudged in no other Court of Fu/-
tice but before the Lord High
Confiable and Earl Marfball of
England : For Reformation thereof,
and for the more fpeedy and ef-
Jettual Punifbment of fuch Offen-
ders for the Time to come, Be it
Enatied by the Authority aforefaid,
That all Robberies, Murders, and
Felonies, and all other Capital
Crimes whatfoever, which at any
Time or Times after the fuid 25th
Day of March fball be done and
committed upon the Land in New-
Sfoundland, or in any of the Iflands
thereunto belonging, fhall ond may
be enquired of, tried, heard, deter-
mined, and adjudged, in any Shire
or County of England, by virtue
of the King's Commiffion, or Com-
miffions of Oyer and Terminer, and
Gaol Delivery, or any of them, ac-
cording to the Laws of this Land,
ufed for the Punifoment of fuch
Robberies, Murders, Felonies, and

other-
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atber Capital Crimes done and com-
matted within this Realm.

1cth and 11th W 1. Chap.
25th, Sect. 15th. And be it Enali-
2d, That in cafe any Difference or
Controver[y fball arife in New-
foundland, or the Iflands thereto
adjoining, between the Mafters of
Fifbing Ships and Inbabitants there,
or any Bye Boat Keeper, for or
concerning the Right and Property
of Fifbing Roems, Stages, Flakess
&c. in the feveral Harbours or
Coves, the faid Differences fhall
be judged and determined by the
Fifbing Admirals in the feveral
Harbours and Coves 5 and in cafe
any of the faid Mafters of Fifhing
Ships, Bye Boat Keepers, or Inba-
ditants, [hall think themfelves ag-
grieved by fuch Fudgment or De-
termination, and fball appeal te
the Commander of any of His Na-
jefty's Ships of War appointed as
Convay for Newfoundland, the faid
Commander is bereby authorized
and impowered to determine the
SJame in purfuance to the Regula-
Vtions of this Aé.

17 )

This Claufe, as I obferved before, has
created in my Mind a Doubt refpetting
the Authority for iffuing 2 Commiffion of
Oyer and Terminer in Newfoundland;
and itis not a little increafed by the 3d
Article of the King's Inftruftions to me,
which direéts that the Murderers of In-
dians fhall be fent to England for Trial in
Terms of the A&. This however is a
Point of Law, which I do not preténd to
be a Judge of, and only take the Liberty
of mentioning it to your Lordfhips, that
fomething may be done to reconcile to
vulgar Minds the feeming Contradition
there is between the Commiffion and the
A& of Parliament.

By this Clavfe I think it appears, that
the Governor, if he is Commander in
Chief of the Squadron, but not other-
wife, has the fame Power to enquire into
and fettle the Difputes of the Fifhery, as

(E) the
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the Captains of the Ships of ‘War have,
-and no more. And here it-is neceffary
for me to obferve, that a very great Al-
teration having taken. Place in the Mode
of carrying on the Fifhery fince the paf-
-fing of this A&, an Alteration in the A&
itfelf is become requifice. From the
Powers hereby.given to the Fifhing Ad-
mirals, it is to be prefumed, that the
Fifhery was then carried on with Boats,
and ‘that thofe Admirals were a.lways
~upon the Spot, and eafily applied to in
‘Cafes of Difpute about Fithing Room;
but now it is otherwife. The Fifhery'is -
in a great Meafure carried on with
‘Bankers, whofe Mafters are the Fithing
- Admirals, and inftead of being always
-upon the Spot to fettle. Differences and
Difputes, they ure not to be met -with
. above Thrice in the Seafon, and then-for
little more than Twenty-four Hours ata
‘Time, which is fo neceffarily taken up
with their own, that they cannot pofiibly
attend to the Bufinefs of the Public; there-
fore, unlefs the Captains of the Ships of
War (which is not legally to be done as
.the Law now ftands) will take  upon
‘themfelves to decide in the Firft Inftance,
the Difputes muft in general remain un-
fettled, to the great Injury of the Fifhery,
and Encouragement-of -unlawful and ar-
bitrary Proceedings. -1 think that the
Whole of the A& is founded in ‘Wif-
dom, and am by no Means an Advocate
for taking from the Fithing Admirals any
of the Powers and Privileges . thereby
. granted to them;-but as the Legiflature
in making-them Judges certainly intend-
. ed that they fhould be of Ufe to the
Community, and thought them equal to
- the Tafk of‘deciding in fuch Cafes, with-
out providing for or fuppofing they would
‘te abfent from the Places where their
- Prefence fhould be deemed neceffary, -I
. am of Opinion that the Words - or in
“ their- Abfence, and in cafe of Appeal
¢ from- their Decifion,” fhould be added
to the Claufe, which would authorize the
-Laptains of the Ships of War to uy
: Caufes



‘15th Geo. III. Chap. 31f,
‘Selt. 17th. And be it Enafied by
the Authority aforefaid; That in
cafe any Seaman or Fifberman fhall
defert, &e. it fhall and may be
lawful for the Governor of New-
foundland, or bis Surrogates, or
the Commiffary of the Vice Ad-
miralty Court for the Time being,
or for any Fuftice of the Peace in
Newfoundland, to iffue bis or their
Harrant .or Warrants to appre-
bepd every fuch Deferter, and to
- commit bim to Prifon, there to:re-
viain until the next Court of Seffion
which fhall be bolden in purfuance
of the Commiffion of the faid Go-
-gernory &e. - - -~ - - -

15th ~Geo. III. Chap. 31},
“Seft. 18th. And be it Enalted by
‘the Authority aforefaid, That all
Difputes which fball arife concern-
ing the Wages of every and any
Juch Seaman or Fifberman, and

all Offences which fball be com-
. mitted by every Hirer or Employer
of fuch Seaman or Fifberman againft
this A8, fball and may be enquired
into, beard, and determined, and
the Penalties and Forfeitures there-
by incurred fball and may be reco-
vered in the Court of Seffion here=
inbefore mentioned, - - - -

{ 19 )

Caufes of Fithing Property jn the Firft
Inftance, as well as by Appeal; the latter
of which can feldom be done now for
Want.of the Decifion of the Fifhing Ad-
‘miral to appeal from,

It is very clear, I think, that the Go-
vernor is not to fit in zbis Court, for it
is to be holden in purfuance of his Com-
-miffion to other People.

From the Wording of this Claufe, it
would feem, that even Difputes concern-
ing the. Wages of Seamen and Fithermen
fhould be determined only in the Court
of Seffion; and that the Authority exer-
cifed in fuch Cafes by the Admirals and
Captains of Ships of War, from a Cuf-

tom
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tom (originating, I believe, with, the
Fifhery, ahd uniormly pratifed to this
Day) was from the Eftablifhment of that
Court to be exercifed no more. IfI am
right in my Conjecture, an Alteration in
the A& cannot be made too foon, for I
will venture to pronounce; that were it to
be underftood that Servants could recover
their Wages only through the Court of
Seffion, not One out of Ten who now An-
nually get at leaft Half of what they agree
for, would ever recover a Six Pence, and
of Courfe, inftead of returning to ‘Great
Britain or Ireland, muft neceffarily ftay in
the Country. Such is the Inclination of
Employers to cheat their Servants, and
fuch the Fear of the Magiftrates to offend
the Merchants, who take Care to trouble
the Court upon thefe Occafions with many
unneceffary Witnefles, that it feldom hap-
pens they can get through more than
Three or Four Caufes in a Day: Where-
as the Proceedings before the Admiral,
and the Captains of the Ships of War, are
very fummary (the Decifion Nine Times
out of Twelve depending upon the 14th
Seéion of this Aét) and waltly well cal-
culated for the Encouragement of Paflage
Vefiels, who would many of them, if
Wages were to be recovered only in the
Court of Seffion, be obliged to wait till
after Chriftmas for Paflfengers. Indeed I
very much doubt, whether Sir Hugh
Pallifer (who I underftand was princi-
pally concerned in framing the A&) ever
intended by this Claufe of 1t to take from
the Admiral, and the Captains of the
Ships of War, the Authority which had
been fo long and neceflarily exercifed by
them, and am rather inclined to believe
he only meant to make it a Court of Eafe
to himf{elf, and the Officers under kis Com-
mand. And {o far from thinking it ought
to be underftood in any other Light, I
- am free to declare, that if the latter Part
-of the Claufe, which gave the fame Power
to the Court of Vice Admiralty had never
been repealed, it would have been for the
Benefit of the Fithery; for I believe every

Perfon



. 56fb Geo. III. Chap. 26th.
-Sest. And whereas by the
[aid Ag, made in the 15th Year
of His prefent Majefty's Reign, it
is direfied, Fc. And whereas the
<faid Penalties bave been found in-
fufficient s Beit Enasted, That where
any fuch Seaman or Fifberman fball
wilfully -abfent bimfelf from bis
Duty or Emplay, without the Con-
fent of bis Hirer or Employer, or
fball wilfully neglet or refufe to
work for the Space of One Day,
ke fball, for every Day be fball fo
abfent bimfelf, or wilfully neglect
or refufe to work, forfeit any
Number of Days Pay not exceeding
Five, as the Governor or bis Sur-

srogates may think juft and reafon-

able.

Ne 5.
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Perfon who is acquainted with it will
agree with me in Oipnion, that after the
Fithing Seafon is over the greateft Ob-
Atru&tion to the Servants leaving the
Country is the Difficulty of recovering
their Wages; and that if Fifty Courts in-
ftead of One could be eftablithed for this
‘particular Purpofe, there would notbe toe
Anany.

‘This Claufe, again, if my Opinion of

‘the Want of Power in the Governor be

well founded, places both the Court and
the Governor in very aukward Situations,
as it makes him Arbiter in One Part of
the Caufe (viz. when the Mafter attempts
to mulé his Servant more than Two

'Days Pay for One Day’s Negle&t) with-
~out extending to_him the Power of trying
.the Caufe itfelf; and the Court of Seffion,
:though impowered to try the Caufe, is
-confined in its Authority refpecting thofe

Mul&s to the Number of Days Pay

Jpecified in the 17th Seétion, 31ft Chap.

asth Geo. I,

() Thus,
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Thus, my Lords, I'hope I have proved to your Lordfhips Satisfaction
that I derive no judicial Authority, as Governor of Newfoundland, from the
King’s Commiffion, nor any of :the. Aéts of Parliament; and as to-the In-
ftru&ions, there is nothing in them which can be conftrued as meaning te
convey to me any fuch Power; on the contrary, the latter Part of the 24th
Article dire®s me to report “ What I fhall have done in purfuance of
«+my Authority of appointing Judges; what Proceedings have been had
-« before the faid Judges; what Obftructions or .Difficulties they or I may
“ have met with (if any) in putting the faid Power in Execution, and which
« Way I conceive His Majefty may contribute to render it more ufeful
“ and beneficial to all His Subjeéts refiding in,- or- réforting to, .the. Iflands
* under my Government:” from which I.think is to be inferred, that the
‘Appointment of Judges was a proper Meafure; and whether the Form'in
‘which 1 have made the Appointment be right or wrong, I feel myfelf
Juftifiable in faying that the Motive was good, and am bound in Duty to
report it as an ufeful and beneficial Eftablithment. To fum up the Whole,
.my Lords, the State of the Cafe is as follows:

By the Commiffion of Oyer and Terminer the Trial.of Felons
1is provided for.

The Commiffion of the Peace- authorizes the Juftices to hold
:their Quarter and other Seffions regularly.

The Court of Seffion, bv A& of Parliament, and the Admiral
and Captains of the Ships of War, from a Cuftom of the Fithery
(praétifed long before the Appotatment of.a Governor, or the
Exiftence cf any Act of Pariiament for its Regulation) take Cog-
nizance of all Difputes between Mafters and their Servants re-
ipe&ting Wages.

The A& of 1oth and 11th of William III. (allowing that the
fuggefted ‘Adteration, Page 8th, be made) provides amply for the
Settlement of Difputes refpecting the Right and Property of
Fifhing Rooms.

And the Court of Vice Admiralty fecuresa fpeedy Determina-
tion: in all Maritime Caufes.

-But if the Court of Pleas is not continued, a ‘very material
- Part of the Bufinefs of the Ifland muft be (as it has hitherto been)
- either totally neglected, or fettled by Perfons not legally autho-
rized to act in the Premifes ; therefore, as I have every Keafon to
-be fatistid of the Ufefulnefs . of the Eftabiithment, ‘I ence more
recommend its being put upen a permanent .F ooting. Let this
be done, and 1 will undertake to fay, that Newfoundland fhall be
~managed with more Eafe, and at an infinite lefs Expence to Go-
vernment, than-any One Part of His Majetty’s Foreien Dominions,
where there is a regular Eftablithment of Law Officers.

The Court of Vice Admiralty—for want of fomething of this -Kind being
done fooner, has affumed an univerfal Jurildiftion in the Ifland
and deems itfelf competent to try Caufes of any and every De.

eription whatfoever.  The . irregular and arbitrary Proceedings

wof
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of that"Court :may -in fome Meafure be judged of from the
Cafe of Budden'and C°. *; and 1 am forry to obferve, that a
Cafe nearly fimilar occurred laft Seafon at Trepafley, where a
reputable Boat Keeper fuftained a Lofs of many Hundred Pounds,
nay, ' was completely ruined, by his Property being attached in
- the Height of the Fithery, and the Matter not brought to Trial
~until it was too late:to. fend the ‘Fith to. Market.

"In"thort, my Lords, from the litcle' I have feen of the Court of Vice
Admiralty, I cannot help faying, it wears more the- Appearance of an In-
quifition than a Court of Juftice; and-although the prefent Judge may
be a very worthy Man in private Life, .yet his Ignorance of the Duties of
his Office, and above all, his being a Merchant, -engaged in an extenfive
Trade in Newfoundland, renders him,. in nvy Opinion, a very unfit Perfon
to be placed in fuch a Situation: And-as I have .no View in ‘making
this Report but the Good of the Ifland which His Majefty has been gra-
cioufly pleafed to intruft to my. Government, .and can freely and con-
{cientioufly acquit myfelf of Prejudice upon the Occafion, I feel no Un-
cafinefs in .complying with my.Duty, which compeis me:to reprefent to
your Lerdtfhips, that 1 is abfolutely neceflary Mr. Canter fhould be oblig-
ed either ro decline all further Bufinefs as a Merchant, or to refign his Com-
miflion as a Judge.

With regard to ‘any other Regulations for the prefent, -I have only to
obferve to your Lordfhips, that .a Chief Magiftrate, with a Salary, is cer-
tainly much wanted at St. John’s. He would be the Means of regulating
the Police, and of eftablithing an uniform Mode of Government through-
out' the Ifland, which-is now fubject -to Change and Confufion upon the
Arrival of every new. Governor: But whether this, or any other Part of
my Plan, be thought-worthy of your Lordfhips. Countenance -and Protec-
tion, I fhall hope at. leaft, and flatter myfelf, that your Lordthips will frec
me in your Opinion of all intentional Neglect, and not deem me unmind-

- ful of the Truft repofed in me, for that I have not taken upon myfelf the
« Office of a Judge, .nor appointed Surrogates.in.the .ufual Manner.

“Now, my Lords, I will takethe Liberty of troubling you with a few
Obfervations upon the Acts of Parliament, as they relate to the Trade and
Fifhery : Firft, the toth and 11th of Williaim the Third, I have already ob-
: ferved, was admirably -adapted to the Fithery of thofe Days; and if any
. Means could be devifed for carrying into Execution that Partof it which
- relates to the Boat Keepers-and Inhabitants employing Green Men, I think,
- even .new, . it is the beft' Plan :upon which the Fifhery can be carried on

with real Advantage-to this- Country; for the making of Seamen I bold to be
~ _the Firft and principal Objefs- of the Fifbery. 1 am aware that Alterations

are,not.alw.ays to be'deemed Reformations, and I am alfo fenfible that 1

thould bring the whole Trade upon myy Back, if I was to propofe (as One)
-'that every Perfon employing a Fifhing Shallop in Newfoundland fhould be
« obliged to take out a Licence for each Boat (to be delivered to him gratis,
~ppon his making Oath that fhe'is fitted and manned in Terms of the A&

* Appendix, N° ;5. _
: of
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1 that
of Parliament) and to have them all ngmbere@; buthI ag‘;ecil(in_\‘)’\;f;ﬁii P
fuch a Plan is pratticable ; and as the Fifhery 1 mulcl mur Lordthips that
prevenent than Encouragementy I will venture to tell yO

fomething of the Kind ought to be thought of.

seer and 11tk T ILU- Ch.
cc. SoF 1o, sud be it Enaled,
Ghat s Porfon whatfoever Jhall
at oy Time, after the joid 25th
Dav of Viorch, rbind any of the
Trees chere Jrandog or growing
upeir @iy Occafion whatfoevers nor
el by aiy Hays oF Means what-
Jpevc fot fire 10 any of the IV oods
gf the fid Countiv, 0F do ”‘.‘mufe
fo be J-ie any Damage, Detriment,
or Dlj/:l,“z:f?}aff to the ,1/."””5) Jor
env Uiz o Ufes ‘Ii"l-""-',/‘“:":;” ex=
(5},/ c,‘;(a Jor the necefjary Fuel for
the Tibabitants, and fo tbe”_émld-
iize and neceffary Repalrs of H‘,’_’,/Jg 5
Ships, Boats, and Train Fats,
cnd of the S1ages, Cook  Roonss,
evciee, and otber Places for
taking Rait, and N BRES and Jer
drviie, curiig, and Drylanaiig ) o .
o o - T e e = - It is a&omfhmg to me how any ‘Go~
o vernor, after reading this Claufe, fhould
imagine himfelf vefted with Power to
grant Land to Perfons in Newfoundland :
—The At itfelf, One would fuppofe, is the
completeft Inftrution that could be given
for the Prefervation of the Woods in that
Ifland ; but it has hitherto been fo little
underftood, or rather 1 totally difre-
garded, that feveral of the Governors have
made very large Grants to Perfons who
founded their Claims to fuch Indulgen-
cies upon the moft glaring Violation of
the A¢t; and inftead of being profecuted
for a Breach of the Law, have been put
into Poffeflion of large Traéts of Land,
exprefsly for the Reafons which ought to
have fubjeéted them to Tmprifonment, or
Banithment from the Country, viz. For
-cutting and burning down (to clear the
Ground) all the T'rees and neceflary Stuff
for the Fifhery, which were ftanding and

growing
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growing thereon*: The Inclofures about
St. John’s are particularly detrimental to
the Fifhery, and have gradually removed
the fmall Wood, fit for Dunnage and
other neceffary Purpofes, to the Diftance
of between Two and Three Miles from
the Harbour, which within the Memory
of many of the prefent Inhabitants was
to be had without going a Quarter of
that Diftance for it; I do not fee how
the Matter can be altogether remedied,
as many of the Plantations have been
alienated for valuable Confiderations, and
the prefent Pofleflors plead their Faith
in the Governor’s Grants in Juftification
of their Purchafes; but as there are
Scores of Acres inclofed, which are in-
tended to be cleared, only as it may fuit
the Convenience of the Pofleflor, it may
be proper, and I think is highly necef-
fary, for me to exercife the Authority
given to me by the 7th Acticle of the
King’s Inftructions, which at leaft ena-
bles me to ftop the Progrefs of this Evil,
and will no Doubt juftify me in taking
down the Fences, if by fo deing I can in
any Manner bencfit the Fithery—At any
Rate I mean to take fuch Steps, and to
give fuch Direions, as fhall for the fu-
ture infure a punctual Compliance with
the A& of Parliament, without which the
Port of St. John’s will in a few Years be
obliged to fend to other Parts of the
Ifland for almoft every Sort of Stuff they -
may want for the Ufe of their Flakes
and Stages. Another very material In-
jury s fuftained by the Fithery of that.
Port from the Number of Inhabitants,
and the immenfe Quantity of Fuel which
is Annually cut down for their Ufe.
This I think would, in a great Meafure,
be remedied by allowing a {mall Bounty
upon Coalsimported there from this Coun-
try ; and at the fame Time it might be
the Means of preventing many Men
from wintering in the Ifland, who for

s The Preamble in general to Petitions to the Governor for Grantsof Lands.

Neg fG ) Want



woth and 11th W III. Ch.
25. Seit. 7. Provided always,
That all fuch Perfons as fince the
25th Day of March 1685 bave
built, cut out, or made (or at any
Time bereafter fball build, cut out,
or make ) any Houfes, Stages, Cook
Rooms, Trainfats, or other Con-
veniences for fifbing, that did not
belong to Fifbing Ships fince the
Zear 1685, fball and may peace-
ably and quietly enjoy the fame to
bis or their own Ule, without any
Difturbance, of or from any Perfon
or Perfons whatfoever.

15 Geo. III. Ch 31.
Sef?. 2. And be it Enaited by the
Autharity aforefaid, That for the
better Accommodation of Perfons
belonging to Veffels in the New-
Joundland Fifbery, it fball and may
be lawful for the Mafiers and
Crews of any Veffels fitted out and
employed in that Fifbery, in pur-
Juance of this or any other A, to
sccupy and ufe, for the Purpofe of

(
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‘Want of Employment (which the cutting
of Wood affords them at prefent) would
be obliged to return to Great Britain or
Ireland. I have already taken Steps to
prevent their being entertained as Diet-
ers¥*; and if the fame be approved and
punétually followed by future Governors,
there can be no Doubt that in the Courfe
of Time the Ifland will be confiderably
thinned of Inhabitants.

This Claufe, I think, in fome Mea-
fure, eftablithes a Right of Property in
the Poffeffor to the Room which he fhall
have cut out of the Woods, and buile
upon exprefsly for the Purpofe of carry-
ing on the Fifhery ; and 1 have no Doubt
that he can bequeath his Intereft therein
to any other Perfon, who, while he con-
tinues to occupy it for thatr, and for no
other Purpofe whatfoever, cannot be dif-

turbed in the quiet and peaceable Enjoy-
ment thereof.

* Appendix, N¢* 6.
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curing, falting, drying, and baf-
banding of Fifb, any vacant or
void Space whatever on any Part
of Newfoundland which is not
then occupied and ufed for the
Fifbery, without any Let, Difturb-
ance, or Hindrance from any Per-
Jon or Perfons whatfoever, although
fuch unoccupied Places may not be-
Sfore bave been reputed Ships Rooms;
and all fuch anoccupied Places fhall
from benceforth be deemed and taken
to be Ships Rooms, any Cuftom or
Ufage to the contrary notwith-
Sfanding. - - - - -

( 27)

This again operates ftrongly againft
the foregoing Opinion; for here, inftead of

"a Protetion for the Property which by

cutting out of the Woods, and building
Fithing Conveniences upon, an Adven-
turer fhall have made valuable, he is by
the Words * and all fuch unaccupied
¢ Places thall from henceforth be deemed
 and taken to be Ships Rooms” dire&t-
ed to quit it at the End of the Fifhing
Seafon; for as a Ship’s Room it can
only be enjoyed during the prefent Sea-
fon, and may be taken from him by the
firft arriving Ship the next Year. Itis
hardly to be believed that this could have
been the Intent of the Legiflature, or that’
any Thing more was meant by the Claufe
than a Proteétion for the ancient Ships
Rooms (deemed fo in 1685) and the
making an Addition thereto by the For-
feiture of fuch other Rooms, or Parts
thereof, as thould be deferted and fuf-
fered to go to Decay by their Owners.
But in the Endeavour to reconcile this
feeming Difference between the Two
A&s, the 7th Article of the King'’s
Inttrutions, I think, goes a little too
far in authorizing the Govérnor, after
the firft Poffeflor fhall have deferted a
Place, to put and keep in Pofleflion the
next arriving Ship from Europe, as it
will certainly by fome be conftrued as
an Intereft on the Part of Government
to eftablith a fixed Right of Property in
the Fifhery ; whereas, if the Firft Poﬂ';f—

ar



15 Geo. I1I. Ch. 31. Sef?. 17.
And be it further EnaZed by the
Authority aforefaid, That in cafe
any fuch Seaman or Fifberman
foall at any Time wilfully abfent
bimfelf from bis Duty or Employ
without Leave of bis Hirer or
Employer, or fball wilfully neglect
or refufe to work according to the
true Intent and Meaning of fuch
Contralt or Agreement, he fball
Jor every Day be fball fo abfent
bimfelf, or neglet or refufe to
work as aforefaid, forfeit Two Days
Pay to fuch Hirer or Employer ;
and if any fuch Seaman or Fifber-
man  fball wilfully abfent bimfelf
Sfrom bis faid Duty or Employ for
the Space of Five Days, without
Juch Leave as aforefaid, be fball
be deemed a Deferter, and [ball
Jorfeit to fuch Hirer or Employer
all fuch Wages as fhall be due to
him at the Time of fuch Defer-

tiom. - - - - . o~ -
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for only was to have affured to him the
Proteétion hereby ordered, without being
allowed to alienate his Interet therein,
it would be a fufficient Encouragement
tor Adventurers to cut out and make
Fithing Conveniences upon the unoccu-
pied Parts of Newfoundland; and as the
common Events of Trade muft in a
Courfe of Years bring many of thofe
Places into the Stock of public Fifhing
Rooms, it would then be the Means of
inducing many Veflels to go out upon
the old Plan, viz. with Men and Necef-
faries to catch Fifh, and having com-
pleted their Voyages, to return again
with their Men at the End of the Sea-
fon.

This Claufe leaves too great an Open-
ing for a wicked and defigning Employer
to connmive at his Servant’s Negle&,
which, with a little Management, he (the
Mafter) may turn to his own Advantage.
As a Proof of the Juftnefs of my Obfer-
vation, I need only relate a Circumftance
which occurred (and is upon Record) in
the Year 1788 : A capital Houfe ar St.

John’s,
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John’s, amongft other Servants, em-
ployed one whofe Name was Redmond.
The Tenor of his Shipping Paper was
in the ufual Form, with this Addition,
¢ That if he caught 7,000 Fith he was
« (over and above his Wages) to have a
“¢ Quintal of dried Fifh as a Reward
¢ for his Diligence.” The Man went
regularly to Sea during the Fifhing Sea-
fon, and actually caught gooo Fith; but
Jo far from recciving the promifed Re-
ward, he had nearly been deprived of all
his Wages (upon the Letter of the A&
-of Parliament) in the following Manner :
From the extraordinary Exertions of the
Fithermen, the Veflel which Redmond
was in had taken as many Fifh by the
Middle of September as the Agent of
the Houfe knew what to do with; there-
fore he laid her up, inftead of fending her
another Trip (which fhe might have
made) to the Banks, and of courfe it
became his Intereft to ‘get rid .of the
Fithermen, in order to fave their Provi-
fions. Redmond was fuffered to go
about the Town for feveral Days, and
on his Return to his Duty, or ra-
ther on returning te his Mafter, who had
little or no Duty for hun to do, he was
not only refufed his Viétuals, but for pre-
fuming to complain thereof to the Go-
vernor, he was profecuted as a Deferter in
the Court of Seffion, and notwithftanding
he had caught nearly a Third more Fith
than he was expected to catch by the Te-
nor of his Agreement, he muft (if Sun-
day had not intervened, and reduced the
Time of his Abfence to lefs than Five
working Days) have forfeited all his
Wages. Flad this Man abfented himfelf
in the Height cf the Fithery, his Mafter
would have fpared neither Trouble nor
Expence to have had him found out, and
brought back to his Duty; and as I look
upon the Forfeiture to be intended as
much for the Purpofe of preventing the
Offence as for punithing the Offender, or
recompenfing the Mafter for the Lofs
fuftained by his Servant’s Defertion, I
think it would be but prudent to take
Care that Employers on their Part fhould

(H) not



24 Geo. I1I. Ch. 26. Seft. 6.
And whereas the faid Penalties
bave been found infufficient, Be it
Surther Enafled, That when any
JSuch Seaman or Fifberman fhall fo
wilfully abfent bimfelf from bis
Duty or Employ, without the Leave
or Confent of bis Hirer or Employer,
or fhall wilfully neglect or refufe to
work for the Space of One Day,
be fhall for every Day be fball fo
abfent bimfelf, or wilfully negleé? or
refufe to work, forfeit any Number
of Days Pay not exceeding Five,
as the faid Governor or bis Surro-
gz;e: may think juft and reafon-
able. - - - -

- - - -

(
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not have any Inducement to encourage
(or connive :t) the Commiffion of a
Crime, by which the Fifhery at large muft
be materially injured ; and therefore I beg
Leave to recommend that the following
Addition be made to the Claufe: Pro-
tided it fball be made appear to the faid
Court, that fuch Hirer or Employer did,
within Twenty-four Hours after fuch Sea-
man or Fifberman was miffing from bis
Employ, make Application to a Magifirate
Jor a Warrant and Affiftance to apprebend
and bring bim back to bis Duty. This
would eftetually prevent all Connivance
at Defertion, for it is not poflible for any
Man to fecrete himfelf Two Days to-
gether in any Town of Newfoundland, if
Pains are taken to find him out.

This Claufe (which is in Fa& a Part of
the laft-mentioned One, and fubje& to
the like evil Confequences) ought in my
Opinion never to have been paffed. Neg-
let of Duty is lefs to be complained of
m the Newfoundland Fithery than in any
other Trade employing an equal Num-
ber of Hands; and when it is confidered
that the Government (as far as relates to
the Seamen and Fifhermen) is nearly a
Military one, and that upon Complaint
being made by the Mafter, his Servant
1s immediately brought to Punifhment
(which though not fanctioned by Law,
has been always pracifed, and with good

Effect)
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Effe@) it would be abfurd to fuppofe,
that the Dread of lofing a fmall Part of
their W ages would operate more power-
fully upon their Minds than the Fear of
being flogged. The Merchants did not
themfelves expe that the Alteration
would occafion any Decreafe of Negle®t—
but, to ufe their own Expreffion, it
“ would make it worth their while to
“ charge forit.” And the Event proves
either that it has been produltive of an
Increafe, inftead of a Decreafe of Negleét,
or of a Degree of Iniquity (amongft the
Boat Keepers particularly) “which the
A&, in its original Form, did not en-
courage the Praltice of. Numberlefs
Complaints are now Annually made by
Servants, whofe Mafters (making them-
felves Judges in their own Caufes) have,
under Pretence of Negle®t of Duty,
changed Five Days for One (for in no
Inftance does it appear that the Fault in
the Mafter’s Opinion is deferving of a
milder Punifhment) to the whole Amount
of the Wages agreed for, fometimes not
even excepting the Paflage Money. This
muft ever occafion an infinite deal of
Trouble to the Admiral and the Captains
of the Ships of War, and at a Time too
when no Difficulties fhould be thrown
in the Way of expediting the Depar-
ture of the Paflage Veflels; befides, it
bids fair to infringe that Part of the
A& which fecures to the Servants a
Moiety at leaft of their Wages; and
if that thould ever be effeted, it would
leave them in a very wretched State
indeed; as it is, I think this Claufe
places them in an improper Situation,
by almoft impofing on them the Tafk of
proving their Innocence for the Reco-
very of their Wages, and that too after a
confiderable Lapfe of Time—for the
Complaint, inftead of being made by the
Matter, comes per Force from the Ser-
vant, who does not know the Neceflity
of making it, ’till the Stoppage for Neg-
le& points it out to him at the End of
the Seafon ; though perhaps the Negle&t
with which he is charged, may be faid
to have happened at the Beginning o{\ lilt.
e



15 Geo. II1. Ch. 31. Sef. 13.
Be it Enafied,t5c. That the Perfon
Jo biring or employing fuch Seamen
or Fifbermen fball be at Liberty,
 and be is bereby authorized, re-
quired, and dire7:1 to referve, re-
tain, and dedul, out of the Wages
of every Perfon fo bired or employed,
a Sum of Money equal to the then
current Price of a Man's Paffage
Home, not exceeding 40 Shillings
for each Man ; which Money fuch
Hirer or Employer fhall pay, or
caufe to be paid, to the Mafter of

( 32 )

The Mafter (if the Servant refufes to
take his Wages thus reduced, and ap-
plies to the Admiral, or a Captain of
One of the Ships of War, for Redrefs)
comes prepared with Notes of Time,
Place, &c. and his Clerk, Cooper,
Mafter of Voyage, or Boat{mafter, as
Witnefles of the Fafts; and the poor
Servant, with the reft of the Crew, can
only fay, that to the beft of their Know-
ledge he never did negleét his Duty;
‘but as to any Legal Proof of his Inno-
.cence (theugh it fhould be firmly eftab-
lithed upon their Minds) it is next to
impofiible to obtain it from them.—The
At therefore, if not repealed, thould at
leaft be qualified, by obliging cvery
Matter within 24 Hours, baving an
Opportunity fo to do (or as foon as conve-
niently may be) to make bis Complaint to
the Admiral, or a Captain of One of His
Majefty’s Ships of War, or to a Magifirate,
that the Matter might be enquired into im-
mediately, and the Servant bave an Oppor-
tunity of making bis Defence. This is
eflentially neceffary, not only on Account
of the Servant, but for the Convenience
.of the Perfon who is to judge the Caufe,
as it4s proper he fhould be informed of
the State of the Weather at the Time
the Offence was committed, and a Variety
of other Circumftances on which the
Extent of the Fine ought to and muft
depend, and which cannot be afcertained
at any diftant Period.

ﬁ Paflage
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~a Paffage or othet Ship, who fball
undertake to carry fuch Seaman or
Fifberman tothe Country whereto
be belongs, and fball alfo convey fuch
Seaman and Fifberman to and on
Board fuch Paffage or other Ship,
taking the Mafter’s Receipt for the

Money, &e. - - - - The Intent of this Claufe is very good,

but for Want of an Obligation on the
Part of fomebody to provide a Paffage
for, the Servant, and an Authority to
compel him to embark on Board the Vef-
fel which fhall be provided for him, it
fails confiderably in its Effe®. From
the Words, * fhall convey fuch Seaman
« or Fitherman to and on Board fuch
« Paffage or other Ship,” one would
imagine that the Employer was to en-
gage a Paflage for, in the Veffel to which
he was to convey his Servant; but it is
not {o underftood in Newfoundland, and
if it was, and the Servant fhould refufe
to go, I do not fee (as the Law now
ftands) by what Authority he could be
compelled to it. The Confequence is,

~ that many Hundreds of thefe poor Crea-
tures, too unthinking to feek for a Paf-
fage while they have a Farthing of their
Wages remaining, are Annually left in
the Country, and their Forty Shillings
either forfeited to their Employers (many
of whom never lofe Sight of the Advan-
tage which the A& has given them over
their Servants in this Particular) or fpent
in Riot and Debauchery, both equally
fubverfive of the good Intent of the Le-
giflature, whofe only Aim in authorizing
the Stoppage, was to fecure the Return
of the Seamen and Fifhermien at the
End of the Seafon.

J am fenfible, my Lords, of the Difference which there is between per-
ceiving a Defect, and being able to point out the Means by which it can
be remedied ; and have therefore no Doubt that the following, which at
prefent ‘ftrikes me as’ a proper Plan to be adopted, will meet with many
Objections. It is however to be obferved, that; as the Stoppage is already
authorizéd by Law, this Plan, while it relieves the Em’plbye_r from the
Trouble. of carrying his Servant on Board a Paffage Veffel, impofes no
new Hardthip on the Servant himfelf, who, on the contrary, will receive

N° 5. (1) great
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great Benefit from the Alteration in the Mode of applying the Forty Shil-
lings dedutted from his Wages.

The Chief Magiftrate of St. John's (fuppofing fuch a Perfon to
be appointed) fhould be Receiver General of Paffage Money in
Newfoundland, and have Authority to appoint Deputies at the

Out Ports. )

Every Employer, inftead of paying the Servants Paflage Money
(as is now dire&ted) to the Mafter of a Paffage Vefie], fhould pay it
into the Hands of the Receiver of the Port where fuch Employer
refides, who s to give a Receipt in the following Words:

N Newfoundland, of 17go.
Received of A. B. the Sum of Forty Shillings Paffage Money for
bis Servant C. D.
Signed E. F.
Receiver of Paffage Money for the Port of

Which Receipt the Employer fhould deliver to his Servant on the
Day of his Difcharge, and take from him (in Addition to the
Receipt for the Balance of his Account) a Memorandum as

follows :
Newfoundland, 1790.
Received of A. B. a Paffage Note, N° Signed by E. F.
Receiver of Pafflage Money for the Port of in lieu of

Forty Shillings, flopped by the faid A. B.out of my Wages for the
Fifbing Seafon of this Year. 4

The Receiver’s Receipt is to be delivered by the Servant to
the Mafter of fuch Paffage Veflel as fhall undertake to carry him
home ; and the Mafter of every Paffage Vefel, when he has com-
pleted his Complement of Paffengers, is to call at the Receiver’s
Office for Payment of fuch Paffage Notes as he may have in his
Poffeflion belonging to Paffengers atually on Board his Veifel,
of whofe Names he is alfo to deliver in a Lift upon Oath; and,
having received Payment, he fhould be obliged to fail (Wind and
V}’fgther permitting) within Twelve Hours after, under a Penalty
of £.

Any Seaman or Fifherman having taken a Paffage (of which
the Delivery of the Receiver’s Paflage Note thould be a Proof)
and afterwards fhould refufe or negleét to depart in fuch Veffel,
fhould be deemed a Vagrant, and the Magiftrates fhould caufe
him to be apprehended and punithed, and fend him away in the
Firft Veflel for Great Britain or Ireland.

The Mafter of Paflage Veflels at One Port taking the Re-
ceiver’s Paflage Notes of another Port, are to be paid by the Re-
ceiver of the Port at which they fhall take on Board their Paf-
fengers. 'This will be the Means of fecuring Paflages for many

Seamen
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Seamen and Fithermen who come from Places where there are
no Paffage Vefels to embark, at St. John’s and other principal
Ports, and are moftly obliged to put up with the Lofs of their
Paflage Money, owing to the remote Situation of their Em-
ployers, who having ftopped it, according to the Words of the
A¢t of Parliament, cannot poflibly be applied to for it till the
following Seafon, when perhaps the Servant does not return to
the Fifhery, or if he thould, he is moft likely engaged to ferve in
a dilferent Part of the Ifland.

The Paffage Money of all Winter Men (as well thofe who
deem themfelves Natives of Newfoundland, as thofe who go out
from England or Ireland) fhould be forfeited to the Public, and
appropriated to the Purpofe of fending home fuch Seamen and
Fifhermen as may not have been employed during the Fifhing Sea-
fon, or by any other Means thall be unable to provide themfelves
with Paffages. This will anfwer Two good Purpofes; it will
prevent many Englith and Irifh Servants from wintering in the
Country, who have no particular Inclination to ftay, but frequently
do it for the Pleafure of fpending their Forty Shillings, which
they would in general rather do, than employ it to carry them-
felves home; and in a few Years it will create 2 Fund more than
fufficient to provide Paflages for all unemployed Seamen and
Fithermen, and for defraying the Expences of Receivers, &c.
which till then fhould be defrayed out of the Duties collected for
" the Royal Hofpital at Greenwich; in order to repay which, the
Receiver General of Paflfage Money fhould every Years be
obliged to pafs an Account, and pay fuch Balance as may be re-
maining in his Hands to the Ufe of the {aid Hofpital.

The Deputy Receivers fhould account with the Receiver Ge-
neral every Year, which would reimburfe the latter for fuch
Paffage Notes of the Receivers of the OQut Ports as he may
have taken up at St. John’s, and enable him to pay the Deputy
Receivers for fuch Notes as they may have taken up for onc
another.

The Receivers to be allowed 2 £ per Cent. for fuch Monies
as fhall be received by them, and the Receiver General /. 2§
per Annum for a Clerk, which is abfolutely neceffary at St.
John’s.

1In order to render the foregoing perfeétly ufeful, my Lords, I would beg
Leave to propofe that the Governor, in general Terms, fhould be authorized
to compel Seamen and Fifhermen to quit the Ifland, and return Home at the
End of every Seafon. This, perhaps, is already to be inferred from the
Preamble and Spirit of the 15 Geo. III. Ch. 31.; but it would be putting
the Matter paft all Doubt, if it was to be mentioned in any future Act
of Parliament, or even pointedly in the King’s Inftruétions. The Mode
muft neceffarily be left to the Governor’s Difcretion; and, amongft other
Regulations, I fhould myfelf make the following :

Every
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Every Merchant and Inhabitant of Newfoundland, intefadmg
to keep Winter Servants, fhould deliver to me at St. John’s, or
to the Bench of Juftices at the Out Ports (on or before the

Day of O¢tober in every Year) the Names of fuch
Men as they fhall have engaged as Winter Men, to each of whom
fhould be given a Shipping Paper, without which every Seaman
or Fitherman (excepting a certain Defcription of Inhabitants)
thould be deemed a Nuifance, and liable to be {ent®Home ; and
any Perfon convitted of giving a Shipping Paper to any Sea-
man or Fitherman, for the Purpofe only of keeping him in
the Country, without having Occafion for or employing him
as a Wiater Servant, fhould forfeit [£. 10 for every fuch Of-
fence.

There is but One Thing more which I have to trouble your Lorfhips
with for the prefent, and that relates to the Cuftom Houfe F ces demanded
of Veflels, which, in my Opinion, fairly come under .thfa Defc.nptlon, and
are (or ought to be) entitled to all the Privileges of Fifthing Ships.

15 Geo. II1. Ch. 31. Seit. 7.

And be it Enatted, &5c. That all

Veffels fitted and cleared out as

Fifbing Ships in purfuance of this

A, or the A of the 1oth,and

13th W III. and which fhall be

aflually employed in the Fifbery,

JShall not be liable to any Reféraint or

Regulation with refpest to Days or

Hours of working, nor to make any

Entry at the Cuftom Houfe at

Newfoundland, except a Report

to be made by the Mafter on

his Firft Arrival there, and at

his laft clearing out from thence;

and that a Fee, not exceeding

Two Shillings and Six Pence,

Jhall and may be taken by the Of-

Jicers of the Cuftoms at Newfound-

land for each fuch Report; and

that no other'Fee fball be taken

or demanded by any Officer of the

Cuftoms there, upon any other Pre-

tence whatloever, relative 1o the . )

Jaid Fifbery. - = - o - . Hence it would appear that a Ship clear-
ing from England agreeably to this A&,
and the A¢tof 10 and 11 W= II1. fhould,
on her Arrival at Newfoundland, be
obliged only to make a Report, and pay
a Fee of Two Shillings and Six Pence ; and
when fhe leaves the Ifland, if fhe has

' nothing
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nothmg on Board ‘but Fith er Oil (%
the 8 Sed.) fhe thould be permitted to
-depart, upon going through the fame
¥Form, and paying the like Fee, and that
400 at any Time of the Day—inftead of
‘which a Mafter cannot get his Bufinefs
«done at-the Cuftom Houfe at Newfound-
dland but at particular Hours, nor will
ithe Officers there allow any Ship to come
aunder the Defcription, or be entitled to
tthe Privileges of a Fithing Ship, unlefs
the actually goes out upon the Banks to
«catch Fith. And although fhe goes to
the Country every Way qualified, ac-
«cording to the above-mentioned Aés of
Parliament, and employs her Crew in
Boats and other neceffary Branches of
the Fifhery, and upon leaving the Ifland
has nothing on Board but Fith or Oil,
yet the 1s not permitted to enter at her
«coming, nor to fail when fhe is ready,
‘without going through all the Forms of
ithe Cuftom Houfe, and paying the fame
Fees as are paid by Merchant Ships at
Hoalifax.

“This 1 think a wvery great Hardfhip upon the Trade, and militates
ftrongly againft the Encouragement held out for employing Green Mens
dbut as the Merchants have not thought fit to complain of it to me, I
-only mention it here, that your Lordthips may be prepared, in cafe it
fhould be introduced through fome other Channel. Many other Cir-
ccumftances will, no Doubt, occur during the Remainder of my Station
awhich 1 fhall likewife think it my Duty to fubmit te your Lordfhips
Confideration; and I have only to intreat, that your Lordfhips will do
ime the Juftice to believe, however trifling fome Parts of my Report may
:appear, that I am induced to trouble you with it, from no other Motive
than a Zeal for the Public Service, and a2 Convi&ion that it is my Duty
10 give your Lordfthips every Informatien in my Power.

I have the Honour to be, &c. &c. &c.

(Signed) M* MILBANKE.

N* 2 (K9 Letrer
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Letter from Admiral Milbanke.

WILLIAM FAWKENER, Efg

London, 20th February 1792

_ Sir,

I Am honoured with your Letters of the toth and 18th Inftant, inclofing
Memorials from the Merchants and Traders of Dartmouth, Exeter,
Toptham, and Teingmouth, carrying on the Fifhery and Trade in New-
foundland, complaining of thelnconveniences they fuffer from the Eftablith-
ment ofa Court of Common Pleas in that Ifland, and defiring to be acquaint-
ed, for the Information of the Lords of the Committee of Privy Council
for Trade and Foreign Plantations, to whom the faid Memorials were pre-
fented, how far the Facts ftated therein are well founded? Whether the
Court compliined of is a2 new One, and what were the Reafons which in-
duced me to form it ? or, if it be only an Alteration of a former Eftablifh-
ment, what were the Reafons that induced me to muake the Alteration? and
whether any, and what Fees, are taken by the Judges or other Officers of
the faid Court? In Anfwer to the Firft Queftion, I mightin general Terms
fay, that the Whole is a Mifreprefentation of Circumftances, lightly confi-
dered, and haftily afferted by Perfons who have never beftowed One ferious
‘Thought upon the Subject; but asa Declaration of that Sort would involve
me in an Altercation with the Gentlemen who have afted thus, without
affording their Lordthips that Information which they are defirous of ob-
taining, and which I think it is my Duty to furnifh them with, to the utmoft
of my Power, I fhall defcend to Particulars, and by anfwering feparately
the feveral Charges contained in the Memorials, endeavour to thew, that the
Bufinefs has been taken up improperly by the Memorialifts, and either from
Defign or Ignorance ftated in fuch a Manner as is only calculated to mif-
lead; for notwithftanding there is a Poffibility of the Forms of the Court
now and then operating as an Inconvenience to fome of the Perfons directed
to attend it (and where is there a Court not liable to the fame Objetion?)
vet it is an ufeful, and, for the Reafons already ftated in my Report of the
3t i’ December laft, I may venture to fay, 2 very proper Eftablithment:
Put to the Peint, Sir.

« IFbich Court was kept open Daily, o the confbant Interrup-
“ tion of the Fifhery and Trade.”

From the Day of my Arrival at St. John’s, on the 4th of September, to the
Day of my Departure for England, the 26th of O¢tober, there were only
Four Courts held, neither of which lafted more than Five Hours; and in
that fhort Space of Time T wenty-eight Caufes were completely determined

agreeable
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agreeable to the Form which accompanied my faid Report to ‘their Lord-
Thips, whereas the Court of Seffion, in which fuch Caufes were formerly
tied, never ‘fa_t lefs than Twice.a Week, feldom got through more than
Three Caufes in a Day, and thofe in fuch a2 Manner as frequently to occa-
fion their being tried Two or Three Times.over.—That One of the Judges
far for an Hour every Day at the Court Houfe, is certainly true, but in
‘ 'Capdour, the Memorialifts fhould have ftated what he fat there for, and then
their Lordfhips would have been informed, that it was.not to scéafion, but to
Jave, unneceflary Trouble to the Merchants and their Agents. . His Bufinefs
was to receive the Plaintiff’s Petition, and adminifter td him the proper
Affidavit for commencing his Suit, which could not poffibly take up more
than Five Minutes of his Time, and having gone through that Form, he had
nothing farther to do till the Day of Trial; which being formally notified
to him, as well as to the Defendant, by the Sheriff, and a Lift of Caufes in
their Order for Trial being hung up in the Court Houfe, and Witnefies
regularly fummoned to attend, there was no Inconvenience fuftained by the
Parties that would not have ‘attended a Suit for the miolt trifling Sum in
a Court of Confcience, Contraft this with the former Mode, and the
Thing {peaks for itfelf. For Want of a public Office to carry Complaints
to, and a Perfon to attend at that Office, properly qualifiéd to receive them,
and to make the neceffary Preparations for bringing the Caufes to a Hearing,
it was no uncommon Circumftance for a Man (particularly’if he was a poor
one) to wafte feveral Days in merely finding out where he was to go to for
Redrefs. If heapplied to the Governor, he was referred to the Magiftrates—
If the Magiftrate he happened to go to was engaged, he was defired to go to
another, and by him to attend at the Court Houfe the next Court Day, when,
inftead of having his Caufe tried, it was more than probable he only learned
. that the Bench were of Opinion he had bétter carry it into the Court of Vice
Admiralty, and there having fixed it, he might be obliged to give Atten-
dance, not only for Days but for Months (which to my Knowledge was the
‘Cafe with fome laft Year) and not be able to get the Matter properly feitled
after all. If Judgment was given againft a Boat Keeper in Favour of a
Merchant (which too often happened, without even calling upon the poor
Fellow to make his Defence) his Effeéts, to 2 much greater Amount than
the Sum fued for, were immediately feized and fold, and the Judgment
fulfilled without any Sort of Account being rendered to him, either of the
Produce or Appropriation of his Property, or of the Charges of the Court,
which in general were proportioned to the Money in the Hands of the Re-
gifter, who feldom returned any Part of what he got Pofleflion of in that
Way ; but if Judgment was given againft 2 Merchant in Favour of a Boat
Keeper, either in the Admiralty Court, or the Court of Seffion, the Cafe
was very much altered ; for it took up more Time in the Execution—if
executed at all—than the previous Proceedings, Trial, Execution of the
Judgment, and Return of the Writ altogether now: take upin the Court of
Common Pleas. To be brief—the laft is formed upon fimple Principles,
and cannot fail to diftribute equal and immediate Juftice to all without
Refpect to Perfons, The Two former (however capable of being made
. ufeful) are without Form or Orc!er, and, if ng_t.glarx_ng!y pgrtlal, only harrafs,
perplex, and wafte the Time of many Individuals, inftead of doing their:

Bufinefs for them. « Continually
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« Continually iffuing Orders, ealling away fhe Agents and
« Servants of your Memorialifis and others, on every
« ifrivolous Occafion, to ferve as Juries.”

T think I "have heard—but of that their Lordfhips will be able to inform
:themfelves from their Minutes—that during Admiral Campbell’s Govern-
‘ment, the Merchants of Poole and Dartmouth made .I’crong Ren?on.ﬁranccs
againtt the Court of Vice Admiralty, for, that -it.was arb1tra3‘y in its Pro-
.ceedings, and by deciding upon their Property, without allowing them the
Privilege of Trial by Jury—or fomething to that Effet—the Trade and
Fifhery were in Danger of being ruined.  Since that Time too, it is a well-
known Faét, that neither the Admiralty Court, nor the Court of Seffion, in
Caufes of any Confequence, have proceeded without a Jury ; fo_t-hat. itwopld
feem, it is.not fo much to the Jury, as to the Manner of formmg it, which
the Memorialifts have an Objeftion. Where a :Caufe is depending be-
tween a Merchant and a Boat Keeper, they think it right (nay, have con-
ftantly infitted on it) that a Jury of Merchants thould be fummoned to try
it ; ‘which Summons might properly be ftyled a2 Requeft of the Merchant;
but an indifcriminate Jury of Merchants and Boat Keepers, which would
afford fome Chance of an equitable Verdiét, they cannot be br.ought to
approve of ; and they think it a Hardfhip (becaufe their own particular In-
terefts are not to be forwarded by it) that their Agents and Servants thould
be troubled upon any fuch (as they are pleafed to term them) frivolous Oc-
-cafions. To be plain, Sir, I give it as my Opinion, that the Memorialifts
will never feel fatisfied, until a Court fhall be eftablifhed for them, by which
they may be permitted, whenever they think proper, to tear to Pieces the
Boat Keepers and other poor People, with Impunity.

« Attending to every trivial and vague Complaint.”

During my Stay in Newfoundland (as I obferved before) there were
Twenty-cight Caufes completely difpofed of by the Court; the leaft of them
‘was for upwards of Five Pounds, moft were for more than Ten, and fome
for near Two hundred—and out of the Whole only Two Verdi&ts were
given againft the Plaintiffs. I might with great Juftice apply a very harfh
Expreflion to this Part of the Memorials, but as the Whole of them plainly
{hew, that the Faéts have been taken for granted by the Memorialifts, who
have never been at the Trouble to enquire into the Truth of them, I thould
be forry to appear angry with Gentlemen who could fo far forget their own
‘Confequence, as wantonly to commit themfelves upon a Subject of fo ferious
a Nature; and will therefore proceed in my Anfwer with the Temper
requires.

“ Demanding exorbitant Fees.”

The following is a Table of the Fees tzken at the Court of Common
Pleas, regulated according to the Amount of the Sum fued for.
Filing
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MOH

Filing Petition

Affidavic

‘Writ of Attachmierits

Serving Ditto

—

Copy of Petition
Clerk of the Court
Expence of Trial

‘Writ of Execution

From

£ £ £ £ £

2 a 10 10 a, 30 30 a. 6o 60 a. 100 | 100 a. 200 | 200 a. 400*
— 2 6 — 2 6 — 2 6 — 2 6 —_ 2 6 - 2 6
— 2 6 — 2 6 ~— 2 6 —_— 2 6 -— 2 6 - 2 6
- 5§ - - 5§ - 5§ - - 5= - 5 - 5=
e —_ 7 6 — 10 6 —_ 15 — I I — 2 2 —
— ] — _— 1 — —_— 1 - —_— 1 — _— — —_— 1 —
— 4 6 — 4 6 —_ 6 — — 1O — I 1 — 2 —
— 10 6 — 16 — 1 -2 1 16 o 2 § — 3 3—
-_— — 4 6 — 7 6 —_ 10 — —_— 15 — I ] e

I 11 — 2 3 6 2 17 — 4 2 — § 13 — 8 19 —
—— ——— ’..j
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How far they may be deferving of the Appellation beftowed on them by
the Memorialifts, 1 leave to their Lordfhips Judgment; contenting myfelf
with making this Remark, That they are confiderably lefs than the Fees
taken by the Court of Seffion, and do not amount to 2 Quarter of the Sum
charged in the like Cafes by the Court of Vice Admiralty ; which I fortu-
nately have in my Power to fatisfy their Lordfhips of, by introducing here
a Copy of a Bill of Cofts furnithed me laft Summer from that Ceurt, in
confequence of a Complaint of One of the Parties to the Suit.

Michael Hanlan’s Goods feized, at the Suit of John Power, by Order
of the Court of Vice Admiralty, and fold for — £. § 7 10

Expence of Sale — — — — 3 10
Paid into the Hands of the Regifter — — L5 4 —
Charges.
Admiralty Warrant —_ — L1 1 —
Two Affidavits — —_— —_ -— 1O —
Decree of the Court —_— —_ - 2 12 6
Marfhal for having Charge of the Goods
9 Days -_ - —_— 2 § =
—_— 6 8 6
Balance, D* —_ —_ L. 1 4 6

And, if 1 I_niﬁake rot, I have heard, that when a Jury is fummoned te
try a Caufe in the Court of Admiralty, a Guinea for each Juror is charged
in Addition.

« Sending arbitrary Orders to attend the Court from any diftant
« Part of the Ifland, with Threats to fine thofe who did not

“< immediately attend.”

One great Object propofed by this Eftablifbment, particularly b ing
the Caprains of the Ships of War a Part of it, was topprevent P);rfgnrsn?)l;gg
fent for from Out Ports to St. John’s; and the Firft Refolution entered
into by the Judges was to that Effect; therefore I can take upon me to
{ay, that except in One Inftance (and there I think a Peculiarity of Cir-
cumftances juftified a Deviation from the general Rule) not a fingle Order
was fent to any Perfon out of the Diftri¢t ; and even in the Cafe alluded to
the Defendant, if he pleafed, might have avoided the Inconvenience whicl;
his Obftinacy occafioned. It was an Action brought by one Fowlow, of
Ferryland, Boat Keeper, againft a Mr. Thomfon, of St. John’s, Merch,ant,
who having received all the Fith caught by Fowlow and his Two Sons, in
the Year 1787, and afterwards feized his Boat and other Effeéts, rcfufeél to
account for the fame. By a Letter from Captain Pellew, the late Gover--

nor’s
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mof’s Surrogate for the Diftri® of Ferryland, itappeared that great Pains
had been~taken to bring the Matter to a Hearing, but in vain, a5 Mr.
“Thomfon evaded it by pleading the Hardthip of being obliged to attend
:the Court at Ferryland; and that it would be equally fo, to compel his
Agent and Servants to.come from thence (where he was carrying on a
Fifhery) to attend the Court at St. John’s. This, however, was a Kind of
Reafoning which the Court of Pleas were not difpofed to admit of ; and upon
Fowlow’s entering his Action therein, the Judges fummoned the Agent,
and One or Two Servants belonging to Thomfon, from Ferryland, which
enabled them finally to fettle the Bufinefs at St. John’s. With regard te
-the Threats complained of, I have only to fay, that I believe they were the
fame in all Cales, and are to be found in every Subpxena ferved upon a
Witnefs.

Thus, Sir, I think I have fully and difpaffionately anfwered every Part of
the Memorials; and though I look upon them to be illiberal Attacks upon
my Condué, yet I muft confefs I am not forry for their having been
made, as they will at any Rate fhew the Neceffity of doing fomething or
other to prevent fimilar Complaints for the future: And as their Lordfhips
may be induced immediately to take the Matter into Confideration, I beg
Leave to remind them of the following Circumftances :—That for a great
Number of Years {I cannot fay how many) it has been cuftomary to try Civil
A&ions in Newfoundland — T hat till the Year 1781 the Governor was fuppofed
to be competent thereto, but fince the Profecution commenced by the Merchants
againft Admiral Edwards at Exeter, no fuch Authority has been exercifed
by him—That the Surrogates were permitted to act for a few Years longer ;
but the Cafe of Hutchings (a Merchant) againft Captain Pellew, finally
fettled the Matter with regard to them—T hat the Court of Seffion for Seven
Years did the Bufinefs which the Governor ufed to do, though in a very
irregular and bad Manner, owing to the Juftices being kept in continual
Dread by the Merchants, who were always threatening to profecute them
for their Decifions—That the Court of Vice Adumiralty, alfo, has frequently
been complained of by the Merchants, as a great Grievance ; and they would
now wifh to make it appear that the Court of Common Pleas muft inevi-
tably ruin their Fithery.—From all which I think is to be inferred, that,
let what will be done to eftablith a proper Judicature in the Ifland, it can-
not fail to meet with the Difapprobation of the Memorialifts, whofe Re-
prefentations, in general, are ili-founded, but on this Subje, in particular,
‘they are fo very inconfiftent, and betray fuch a Want of Knowledge even
of their own Intereft, or (which is much worfe) fuch a determined Refolu-
tion to facrifice the real Intereft of the Fifhery to their private Views, that,

.1 am free to declare, it is hardly worth while to pay Attention to any

Thing they may choofe to fay upon it.

As to repealing of all the Aéts fince the 1oth and 11th of William IIL
1 muft own it {trikes me as a Meafure much eafier to propofe than to
prove the Propriet%'t of ; and however I may (from a known Want of Ex-
perience in the Mylteries of the Trade) be thought incapable of arguing
againtt it, I fhould feel myfelf highly culpable, and very deficient indeed
in my Duty, if I did not (to prevent fo great a Misfortune happening to

N° 5. (M) the
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#he Country) undertake pofitively to affert,. chati the Profperiey of the
Fithery, inafmuch as the Retorn: of the Searnen and Fifhermen every
Year to Great Britain and Ireland is to be deemed a principal Objet of it,
depends ‘entitely upon the' 13th, ‘14th, 15th, and 16th Sections of 31ft,
‘Cap. 1§, Geo. IIL. Being' pun&tually complied with. :

The othet Queftions are'already anfiveted in my afore-mentioned 'Report
to'the Lords of the Committee; to whom I fHould fuppofe it appears, that
the Court of Common Pleas in Newfoundland is not-altogether 2 new, but

rather an Alteration of a former Eftablithment.

With the foregoing, 1 beg you will'be plealed to communicate to their
Lordfhips the inclofed Letter from Mr. Gibbs, a principal Merchant of
Fermute, which it feems was the Occafion-of Captain Waller’s Order (com-
plained of in the Dartmouth Meinorial) upon the Subje@ of regiftering and
saumbering the Boats within the Diftri¢t of Ferryland:

1 have the Honour to be,
SIR,
“Your moft obedient humble Servant,
(Signed) M*® MILBANKE.

Office of Committee of
Privy Council for Trade, A true Copy.

Whitehall, 1 1th March 1793.
GEO. CHALMERS;

C¥ C* Com. C! Trade.






(N° 5.)

COPY of a. REPRESENTATION
of the Lords of the Committee of Privy
Council for Trade and Foreign Plantations,
on the Subje& of eftablifhing a Court of
Civil Jurifdi®ion in the Ifland of New-
foundland; dated 10th May 1790, ——v
COPY of a REPORT of Admiral
Milbanke, upon the Judicature of the Ifland
of Newfoundland ; dated 31ft December
1789. And, COPY of a LETTER
from Admiral Milbanke ; dated zoth Fe-
bruary 1790,

Ordered to be printed x1th Aarch 1793,
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