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PR EVF A C E.

HE oppofite and irreconcilable

characters beftowed by different
perfons on the laft parliament had long
perplexed me. To the virulent effufions
of maddening faltion, to the abufive
bead-roll of cant fentences echoed from
inferior quarters, I paid little heed; but
when grave magiftrates, in addrefles to the
throne ; when famous orators, within the
walls of the houfe itfelf, reprefented parlia-
ment as the betrayer, not the guardian of
the rights of the people ; when others as
loudly exalted its wifdom, firmnefs, and -
independence; it then became at once
more intereﬁing, and more difficult to de-
cide what was the chara@er that parlia-
ment deferved.
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iv PREFACE

The intereft which every citizen muft
take in fuch a queftion was much increaf-
ed by the very firlt appearances of the
elettion that fucceeded. At firft fight it
appeared that a large majotity of the fame
members would be returned to the next
parliament. If the thirteenth parliament
then deferved one half of the reproaches
with which it had been fo plentifully
laden, we might expe& before the end of
the fourteenth to be in that fort of ftate,
in which it would behove every prudent
and every honeft citizen to lay afide all
Iconﬁdcncc in electors or eleed, and take
the charge of his fecurity into his own
hands.

To put my mind at eafe, [ determined
to fit down and examine coolly the prin-
cipal tranfa&tions of that affembly ; and,
without borrowing my opinion either
from its lifled advocates, or defamers,

form my Judgment from its own re-
cords.

Of
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Of the refult of that examination, what
is here, with all due deference, fubmitted
to the public, is a part. In fubmitting it,
however, 1 would wifh to obviate two ob~
je@tions to which this attempt may feem'at
firft fight liable. Some will cenfure it as
tndecent ; for what can be more indecent,
if we may believe a celebrated commenta-
tor *, than for a private man to pafs judg-
ment on the aéts of the legiflature ?—
Others may flight it as unfinifbed.

In anfwer to the firft charge, that of in-
decency, I would afk whether it be inde-
cent to examine, to refleét? Now every
than who refle@s at all, muft either ap-
prove, or difapprove, or f{ufpend his
judgment. If he approves, it is becanfe
the thing approved of is conformable to

* -Blackftone, Com. iv. 50. Heis there fpeak-
ing of a crime being of a much grofer nature, '
than another which he there mentions, ¢ fince
¢¢ it carries with it the utmoft indecency, arrogance,
¢ and ingratitude. Indecency, by fctFing up pri-
« vate judgment in oppofition to public au=
< thority,”

A 3 his



M pPREFACE

his own ideas : if he difapproves, it.is be-
caufe it is repugnant to his own ideas :—
if he keeps himfelf in fufpenfe, it is be-
~ caufe it is partly conformable, and partly
repugnant. 'There appears to me tobe ng
more indecency in one of thefe operations
than in another. If it be thought arrogant
to exprefs that opinion, I have only to
fay, that even in the moft defpotic go-
vernments it is allowed to {peak freely of
deccafed fovereigns.—In France it is per-
mitted ; in Egypt it was ordained. In
this country, which Tome are pleafed to
call free, though not pleafed, we find,
with the only means by which it can be
kept fo;—in this country a diffolved par-
liament is a deceafed fovereign.—In Egypt,
a defpotic government, the cuftom of pro-
houncing orations é_t the embalming of
their Lings, was eflablifhed as a means of
inciting the reigning prince to reform thé
errors, {upply the defecs, and perfec the
good deligns of his predeceffor.—Let thefe
Remarks be cenfidered in the fame ligh_t.-‘.

Should
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Should the end propofed by them be in
“any degree attained, I fhall have the merit
of having ferved my country.—Should it
totally fail, thereis no demerit in the en-

deavour.
The motive I can be fure of : it isof the

pureft kind ;—the wifh of doing good ;—
unconnefed with any party; too proud
to be dependent on any: of too little con-
fequence to be fought by any, I fpeak, but
as I feel.—Wherever I think pariiament
has ated as the faithful guardian of our
rights and liberties, I thall gratefully ap-
plaud :—where I think it has facrificed
them,—I fhall as freely cenfure. For this
I plead my motto in excufe.

To the fecond charge, that of offering
but a part of a work to the public, I
can only fay, that #Ais part is all that
is nmow ready: — that it takes in the
whole of the particular fubje@ it treats
of ; and that this {fubje® would form a
awhole of itfelf:—it is independent of, and
but accidentally conne&ed with any other :

Ay —if
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—if this part is tolerably well executed, 1
fhall be pardoned for fending it out alone ;
—if it be ill executed, the public I am
fure will forgive me for not having trou-
bled them with more.

I had another reafon for not retaining
this part till the whole was finifhed.—The
fubje@ of thefe remarks is now before the
legiflature. 1f ever therefore ¢ my poor.
« opinion” ¥ can be worth attending to,
it is now.

I have only to add, that the obje@s of
the legiflature in the aéts here examined,
were fome of the moft difficult that ever
came before this, or indeed any pariiament.
—It was therefore natural, that the ats
themfelves fhould be liable to the greateft
objeftions. In other inftances, I believe,
it will be found, that we owe to it more
beneficial ats than to any ather parliament
from the revolution to this hour.

* 1 believe this phrafe is borrowed from 2 fae

mous orator.—But I may venture to fay, that we
attach very different ideas to the fame figns

THE
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D E S I G N.

HE objett of the a&s here confidered
was to fecure the dependence of the
colonies upon the mother-country: a more .
important one has feldom come before a par-
liament; few in which greater, or more
complicated interefts were involved : ¢ moft
¢« certainly it called for the whole wifdom of
¢ the wifelt among them *.”
A fubject in which not only the general
_interefts of the ftate, but the particular in-
terefts of fo many individuals are fo deeply
concerned, muft have produced many appeals
to the public. Every man thought himfelf
at liberty, fome thought themfelves engaged
to give their opinions ; much novelty, there-
fore, will not be expected.
My chief aim will be, to colle&t the vari-
ous arguments as they lie fcattered in differ-
ent writers, to reduce them each to its pro-

* Mr. Burke’s Speech to the Electors of Briftol.

per
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per clafs, to prefent them to the reader in
that point of view, in which alone they are
applicable to the queftions we are are to
examine.

In the difcuffion of thefe queftions we fhall
reap little benefit from the dogmatic tone of
general affertion, from the ingenuity of me-
taphor, or from the pompous difplay of
« thofe gratuitous and acknowledged truths,
« which being generally received, are little
« doubted, and being little doubted have
¢ been rarely proved ¥’ To many of the
latter clafs onc general anfwer would fuffice.
“ To be prejudiced is always to be weak +.”

What avails it to tell us, that « a colony
« is to the mother-country as a member to

L« the body, deriving its adtion and its
¢ ftrength from the general principle of vi-
“ tality}. The colonifts may fmile perhaps
at the pomp with which the hackneyed meta-
phor is reproduced ; but they will add, « If
* you think us incurably tainted, fubmit us
* to amputation, you will find we have a
« principle of vitality within ourlelves ; we
¢ fhall not perith like a putrid limb.”

* See Taxation no Tyranny, p.
t See ibid. p. 3. TR B
1 See ib. p. 28,

What
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What avails it to tell us, that ¢« the juft,
# wife, and neceffary conftitutional fuperiori-
¢¢ ty of GreatBritain over her colonies thould
* bemaintained unimpaired, and undiminifh-
“ ed *?” But one American has yet denied
the pofition 4.

What avails it to tell us, that the fupe-
riority of Great Britain over her colonies
is not to annihilate the liberties of the Ame-
ricans, is not *“ to put them in a fituation
“ not becoming a freeman * 7’ Thefe truths,
what courtier is bardy enough to difpute ?

If you mean to inftruct us, go one ftep
farther, teach us to apply each our own
maxim to our own cafe: define this conftitu-
tional fuperiority of Great Britain : teach us
to reconcile Britifh fuperiority with Ameri-
can liberty #, This is not a queftion of the
{chools, to be decided by random maxims, or
apophthegms of the fages.

What avails it to cite detached uncon-
nected opinions from writers on our laws ?
This is not a queftion before a common
court of ' juftice, acknowledged to be com-

* Mr. Burke’s Speech to the Elettors of Briﬂol.

+ Dr. Franklin, as cited by Dr. Tucker, but it is
fince faid the performance which the dean refers to
is not Dr. Franklin’s,

6 petent
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petent by both the contending parties. On
this queftion the opinions of judges and coun-
cil have no doubt their weight ; but will the
Americans allow them to be decifive? If
they would, with all due deference to fo
formidable a body, the writings of lawyers
are like two-edged weapons, they cut at
friend and foc. Whoever is acquainted
with them will be ready enough to acknow-
ledge, that there is not in the world 3
more fluctvating, we may boldly fay, a more
fallacious guide.

There 1s no maxim fo unconftitutional,
no two maxims fo contradiftory, that I
would not undertake to prove from the
writings or opinions of fome of them *,

It

* Thus Lord Coke is cited by the author of “ the
« Appeal to Juftice, and the intereft of the people of
¢ Great Britain in the prefent Difputes with America.”
Coke had faid, ¢ that it is againft the franchife of the
“ land for freemen to be taxed but by their own fon-
¢ fem.”  This pofition was not true in his time : it js
ftill lefs fo in ours: it would disfranchife three-fo.urth«;
of the inhabitants of Great Britain: three-fourths of
us neither are taxers, nor give our voice in the choice
of taxers, nor even our confent to the nomination of
thofe VI.!hO fio chufe them. Our fecurity is not that our
confent is given to every tax, but that our interefts and
thofe of the taxers are fo involved, that in general
cannot be taxed without their being taxed with us, “

7 The
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'}t may ferve the purpofe of party but not
of truth, to mutilate or to mifapply more re-
fpectable authorities*.

- Hard

The fame writer lays great ftrefs on the opinions of
the judges in the time of Henry VI. and Richard III.
refpelting the power of taxing Ireland. A courtier
perhaps might think him anfwered, by citing the opi-
nions of the judges in the time of Charles 1. refpect-
ing fhip-meney. He cites from Bralton, ¢ Auxilia
‘¢ fiunt de gratia & non de jure, cam dependeant ex gratia
¢¢ tenantium, et non ad voluntatem dominorum.” A
maxim as plainly contradited by falt as that other of
Lord Coke. Few men I believe pay taxes out of mere
good-will.  To furnith means for the defence of the
community againft foreign foes, and for the fecurity
of each man’s property againft the fraud or violence
of domeftic invaders—whatever political fanaticifm
may tell us, is a matter of fri duty: if Braton’s
authority is all-conclufive, what will this writer fay to
another quotation? I hope, and I believe it will, be

Jefs agrecable to bis tafte. ““.Rex eft vicarius, et mi- -

¢ pifter Dei in terrd, omnis quidem fub eo eft, etipfe
¢ fub nalle nifi tantum fub Deo.” I mention this only -
to thew the abfurdity of relying on general and detach-
ed maxims laid down by our lawyers.
* The author of the Appeal has prefixed to h:s work
a refolution of the houfe of commons : he cites it thus:
¢¢ Refolved, That the ancient and undoubted rights of
¢¢ every free man are, that he hath a full and abfolute
¢ property in his goods and eftate, and cannot be taxed
¢ but by common “confent.” " The refolution ftands
thus upon the Journals :—¢ Refolved upon the quef-
¢ tion, that the ancient and undoubted right of every
¢ freeman
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‘Hard ‘words may ferve to fhew 2 man’s
fpleen, but they ferve little to fortify his opi-
nion. Virulent and abufive language * may
carry off a fit of paffion, but will neither per-
fuade nor convince.

The only method of determining fairly on
the condud of the late parliament in this im-
portant bufinefs, will be to enquire

¢ freeman is, that he hath a full and abfolute property
“ in his goods and eftate, and that no tax, tallage, loan,
¢ benevolence, or other like charge, ought to be com-
¢ manded or levied by the king, or any of his miniflers,
¢ without common affent by af? of parliament.” See
Journals of the Houfe of Commons,, Vol.I. p. 878.

The reader fees, that this refolution is levelled
againft the unconftitutional power aflumed by the erown.
It was never intended to define the power of parliament.
To mutilate or mifapply citations of fuch authority, in
a queftion of fuch magnitude, is at once impolitic and
unfair.

* The author of the Appeal above cited, talks (p. 37).
““ of the ideots who are conduéting our prefent mea-
“ fures.” Of Lord North’s fnuffing up the incenfe of
adulation “ in the very fincerity of his vanity and
“folly.” One feels pain at meeting with thefe illi-
bera.l phrafes in a book, which does not otherwife want
merit. "}I,‘hf writers on the minifterial fide have kept
pace with their antagonifts in this applicati -
{i‘ve terms, &c. The phrafes of ¢ rfkl:els, ”0‘7‘1 b(;i:sb ::f

race,” are by many of th o i
]ib%ral hand. '%he autyhor of ??Tgizltti o 2 very
3 T 66 v »
:?ll:xl]sce ',t::r::;; dﬁ)f]e’ talks of  airy burfts of malevo.

nee ; advifes us “ to repel the;
*¢ with {corn rather than ref d S rguments
ute them by difputation.”

1. As

onno Tyranny’n
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L. As to the point of Right.

1. As to the crown alone, what is the power
with which the conftitution invefts that
branch of the legiflature over countries con-
quered, or otherwife acquired ?

2. As to the whole body of the legiflature,
whether its operations can be reftrained by
any aéts of the aforenamed branch of it.

3. Again as to the whole body of the le-
giflature, whether on the particular point of
taxation there be any other principle in the
conftitution to reftrain its operations ?

II. As to the point of falt.

1. What were the privileges originally
granted by the crown to the colonies ?

2. Whatpower preceding parliaments exer-
cifed over them.

When thefe queftions are fairly difcufled,
and not before, we may venture to give our
opinions.

111, On the merits of the proceedings of the laf?

parliament.
1. Whether they were confiftent with the
fpirit of the conftitution.

2. Whether they were confiftent with the
dictates of found policy.

To enter on the two laft {ubjets of enquiry
before the other points are fully fettled,
would at leaft be prepofterous. It would be
to begin where we ought toend. .

1
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If the power vefted in the crown, over
‘conqdered or acquired countries, be circom-
fcribed within certain bounds, by certain ac-
knowledged rules, all acts done in the ‘exer-
cife of that power, muft be meafured by thofe
rules, on their conformity to which their va-
lidity will depend. :

If the als done in the exercife of that
power do not bind or reftrain parlia/x.rien»t', it
is in vaim to cite thofe aéts. On'this fuppo-
fition charters are ufelefs parchments,~—be-
caufe inzffective.

If there be any principle in our conttitu-
tion, by which the Americans ¢an claim an
exemption - from parliamentary taxation,
then too charters will be found but ufelefs
parchments," becaufe unneceffary.

If there be no-fuch principle, then »llow-
ing to charters their ntmoft force, the colo-
nifts can plead no exemption from thence,
till they have fhewn it to be there either fpe-
cified, or of neceffity implied.

If different interpretations be put on the
fame grants by the' contending paftiqs, we
muft thén appeal to ufage to decide between
them.

If the ‘proceedings of ‘the laft parliament be
queftioned, we mufk exadtly know the fity-
ation in which the preceding parliament had
left it.

R, S5
i Ve



CONTENT S

, PRETFACE
E ASONS for undertaking this work, and apo-
R logy for publithing this part of it.
: - DESIGN.
Diftribution of the {ubject, and method of treating it.

' P ART I.
Enquiry into the matter of RigHT.

Sscr. 1. What is the power with which the conflitution invefls

the crown over countries congueredy or otherwife acquired 2
" Power of making capitulations and treaties of peace,
and prefcribing forms of government to the founders of
new fettlements, p. 1. Exemplified inthe cafe of Ire-
land, p. 4—of Wales, Berwick, &c. p. 15. Precedents
prove the power conftitutional, p. 20. Definition of the
term  conflitution,” p.22. In what {enfe the confti-
tution of England can be faid to be fixed, p. 24.

Sect. IL. Canthe operations of the whole body of the legiflature
be reflrained by any al of the créwn ?

Of the king’s feveral capacities, viz. fupreme legiflative,
fubordinate legiflative, executive, and procuratorial, p. 26.
Capitulations, treaties, and charters granted to original
fetlers, are adts of the king in his procuratorial capacity,
and binding on the whole legiflature, p. 32.  Obfcurity
thrown on this queftion by the unconftitutional maxims of
the Stewart family, p. 38. Practices to be juftified only
by thofe maxims, flill retained, p. 39. Danger of con-
founding the feveral capacities of the king, p. 45.

Sect. M. Is there azy othér principle in the conflitution to
reflrain the operations of the whole body of the legiflature on
the particular point of Taxation ?

Cale of a country fuppofed to furrender without a ca-
pitulation, or of a country fuppofed to be fettled without
a charter, p. 48. Powers and exemptions conveyed by
capitulations, treaties,2nd charters, p. 49. Examination
of 2 maxim laid down by Locke, p.54. Definition of
property, p. 55. Topay ataxis not to give up part of our
property, p. 56. Taxes are not gifts, p. 58. Atre notim-
pofed by confent of all the taxed, or their reprefentatives,
p. 6o. Reprefentation and taxation not infeparable, p. 67.
Advantages enjoyed by Britons from the peculiar relatign

S 2 the



CONTENTS.

the taxing body, that is the Houfe of Commons, ftands in

to them, p.73. Whether the Houfe of Commons ftands

altogether, or how far in the fame relation to the Amer

ricans, p. 75. .

Sect. IV. Summary of the arguments on the matter of right.

PART IL
Enquiry into the matter of Facr.

SecT. . What are the privileges granted to the firft fettlers

in North America by the Virginian charters ?

Abftradt of the firft Virginia chartey, p. 86. Of the
fecond Virginia charter, p. 94. Of the third Virginia
charter, p. 97. Remarks on thefe charters, p. 101.
SecT. IL 7What were the privileges granted by the crown 1o the -

peaple of New England by the firft charter of Maffachufet's- Bay?

Hiftory of the grant of this charter, p. 109. ~Abftra&
of it, p. 113. '
Secr. II1. Abflract of the charters of Connetticut and Rhode

Hfland. ~

Remarks on the three Iaft charters, p. 124.

SecT. IV. WWhat were the privileges grantedby the erown to the
New Englanders by the fecond charter of ) affachufet’s-Bay £
Hiftory of the grant of this charter, p-129. Abftra&

of it, 131. It does not, nor did king William mean that

it fhould, exempt the grantees from parliamentary taxa-

tion, p. 137.

SecT. V. What were the privileges conveyed by the crown to
the proprictor and inhabitants of Maryznd, in the charter
of Maryland ?

Abftralt of this charter, P- 143. Of the king’s re,
nunciation of the power of taxing, p. 150, Of the
power of parliament as to other points, p- 155.

S!-::;) 'r.P V;. 'ff/bat Z”'”b;}l,:' pri‘uilzg; gr?rmd by t/:ebcrown to

¢ proprictor and inbabitants of Penfilvania by ¢

of Penfiluania ? f Ponfilvania by she charter

Abftraét of this charter, p. 1 58. Remarksonit, p- 164.

SECT. VIL What power did the parliament excercife over

the cobanies from their Sl flablifpment to 1he time of the
Commonwealth. o

A&s of fupremacy exercifed, p. 167, (o)
renunciation of that fuprcmacy’, g 175. {2 fuppofed

SECT,



CONTENTS.

Sect. VIIL. What power did the parliament exercife over the
colonies, from the beginning of the civil war to the refloration.
The alts of fupremacy exercifed during this period are

pertinent to the prefent queftion. Account of them.

Remarks on them, p. 185.

Secr.IX. What powers did the parliament exercife vver the co-

. donies from the refloration to the accefion of his prefent majefly,
Navigation Aéts, p. 199. Revenue A&t of 25 Car. II.

p- 203. A& of 7 & 8 Will. III. afferting the fupremacy

of England, p. 206. Aéls of Queen Anne, p. 208. Of

Geo. L. p. 210. Of Geo. II. p. 212. Revenue A& of

Geo. I1. in which the Houfe of Commons ufes the tech-

nical terms of * give and grant”. Mr. Burke’s remarks

on it examined, p. 219. Other aéls of Geo. II. p. 224.

Sect. X. Of the deference puid by the colonies to the authority
of parliament, and to the requifiticns of the crown previous
20 the reign of his prefent majefly.. 1
Ufe of examining this queftion, p. 228. Of the de-

ference paid to the authority of parltament, p. 232. Of

the deference paid to the requifition of the crown, p. 239.

Sect. XL Of the conduél of parliament with reference te
the colonies from the beginning of the prefent reign,’ to the
commencement of the laft pariiament.

Remark of Mr. Burke’s on the periods or changes in
the policy of Great Britain towards the colonies examin-
ed, p. 248. Revenue A& of 4 Geo. III.  Mr. Burke’s
remarks on it examined, p.253. Propofal of Mr. Gren-
ville’s rejeéted by the Colonies, p. 259. The Stamp A&
petitioned againit, p. 267. followed bz difturbances in
America, p. 269. Thefe difturbances heightened by the
malcontents at home, p. 270. And the expeftation of
a change in the miniftry, p. 275. A&s pafled during the
Rockingham adminiftration. Mr. Burke’s account of
them examined, p. 282. A&s paffed during the fucceed.
ing adminiftration, eftablithing a board of cuftoms in A.
mericd, and impofing duties on tea, &c. p. 296. How
reccived in the Colonies, p. 304. ‘ .

PART. IIL

Examination of the A&s pafled by the thirteenth
parliament of Great Britain relating to the

Golonies,



CONTENTS

SecT. 1. Advantages of the periodical renewal of the legifla-

" tive body. Ufe which this parliament might have made of
them in the American affairs. )

Skct. 0. Proceedings of the fecond feffins of the thirteenth
parliament. :
Speech at opening the feflions, p. 314. Motion for

documents negatived, p. 316. Papers produced and re-,

folutions formed on them, p. 320. - Addrefs to enforce

is Hen. VIII. with remarks on that flatute, p. 321.

ord Hilllborough’s letter, and Mr, Burke’s remarks on
it, examined, p. 340. :
Sect. HI. Proccedings of the third feffrons.

EffeCts of the letter, p. 345. Speech at opening the
feflion, p. 346. Amendments moved to the addre%s, P
348. Partial repeal of the obnoxious ad, p. 352. Pro-
ceedings of the malcontents at home, p. 354. Motion
rejected, p. 356.

SecT. IV. Proceedings of the feventh [effions.

Meflage and papers fent iy {is m/;jcﬁy,/p;.[;;m. Adts
paft thereupon, p. 367.

SecT. V. A2 for fhutting up the port of Baoflon.

Abftract of the a&t, p. 370. It was paffed “on fuffici-
ent evidence, p. 373. Objection to its involving the in-
nocent with the guilty anfwered, p. 379.

Sccr. VI. A2 for the impartial adminifiration of juflice in
the cafe of perfons queflitned for any af? done in the execu-
cution of the laws in Maffachufet’s Bay.

g\b(traé\’c’ﬁf t;_z adt; p. 393. The act vindicated, p. 395.

ecT. VII. The al? for the better regulat

of Maffachufer’s B{y. gt {bl /ga'wmmmt

The government of this province ftood in need of re- '
formation, p. 404. Conflitution of the council, p- 406.
Appointment of judges, p. 417. Of juries and {heriffs
P- 421.  Regulations of public meetings, p. 428. ’

Sect. VUL The Quebec 422,

c Abftrack of it, p. 438.  Eftablifbment of the Roman
atholic religion vindicated, p. 450. Defe@s in not ex

Plaining what is meant by the king's fupremacy, p. 457,

in not allowing the .marriage of priefts, and providing for

the gradual fu;;{;refﬁon of monafterigs, pP-461. innotex,

empting proteftants from the payment of tytﬁcs P- 466

Of the eftablifhment of the laws of Capada in civil ceudes,

P- 468. Of the confirmation of the criminal law of Eng..

and, p. 476. Of the legiflative council p- g
Pian of reconciliation, p, 483: » P 479-
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PART L
"ENQUIRY INTO THE MATTER OF
RIGHT.

BSECT. L
What is the power with which rhe Con =
tution invefls the Crown over countries
congquéred or ctberwife acguired é

N examining this queftion, fome pro:

pofitions may -perhaps be advanced:
which are allowed on all hands: thefs,
if any- fuch thére be, require no proof;
it will be fufficient to ftate them. If difl-
‘puted propofitions are advanced, we muft
appeal to hiftory, and precedcnts, in fup~
port of them. Hlﬁ‘.Ol‘Y and precedents

are here the moft unexceptionable proofs.
B If
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If the king has-for a. long fuceeflion - of

.yeal:s invariably exercifed ccrtain.i:owas
over conquered, or acquired countries ; if
the ‘Englith or Britith parliament has
looked on, and allowed the exercife of
thefe powers ; fuch a tacit confent is equi-
valent to a pofitive inftitution; is a con-
ftant a& of recognition. Precedents then,
if uncontradi@ed by precedents of an
oppofite nature, are conclufive.

Let us begin with the cafe of conquer-
ed countries. No man difputes, that the
conftitution has vefted in the king- the
power of making war, and making peace.
He may grant what terms of capitula=
tion he pleafes: he may make what ar-
ticles of peace he fees fit.- This is al-
fowed on all hands.

Terms of capitulation, articles of peace,
ought to be underftood in their ‘plain and
natural fenf¢’; ought to be firiGtly, and

religioufly obferved. This too is alowed
on all hands.

Should
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- Should the king grant improper terms
of capitulation, fhould he fign improper
-articles of peace, the confequences might
be fatal to himfelf: they oug/s to be fo to
his niinifters, and advifers. But ftill the
people capitulating, or treating, ought ei-
thet to be maintained in the rights and
privileges which had been granted them,
or reftored to the fituation they were 'in_
at the time of capitulating or treating.

The fame, I apprehend; holds true of
acquired countries—of fettlements, made
either in countries vacant, as was the
\gafe of Barbadoes; or in’ countries pur-
“chafed of, or ceded by the original inha-
bitants, as was the cafe of Ireland, and

-of our colonies in North America.
It appears, that the conftitution has
“wefled in the king the power of granting
fuch forms of government to the foun-
- ders of new fettlements, as he judges to
be beft for the purpofes of the fettle-
ments ; in the fame manner as it invefts
him with the power of granting fuch
B2 terms
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terms . of capitalation, fuch articles of
peace to a conquered. country, as be
judges beft for the fecurity of the con~
-queft,

Let us confider the cafe of Treland.

« An odious fugitive {fays Dr. Leland?}
« driven from his province by faltiob
¢ and revenge, gains a few adventurers
¢ in Wales, whom youthful valous, or
« diftrefs of fortune, led imto Ireland.””
Thefe adventurers embarked under the
fan&ion of a general licence from Henry.
II. king of England. They aflifted Deér-

- mod, king of Leinfter, in the reduction of
his revolted fubje@s. ‘He,. in return for

-this aid, invefted them with divers towns
and diftriéts. This |'think can hardly be
called a cofjueft; it was a f; ttlement grant-
ed by a friend, and not a conqueﬁ made
upon am engmy.

Soon afterwards Henry went over in
perfon to Ireland. He claimed the whole
of the ifland. His: elaim svas founded on

* ‘Hiftorv-of Irelaid. wol, i, pv oL

a grant
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a grant from the late pope Adrian. . The
adventurers reftgned into the hands of
Henry -the diftrits ceded to them by
Dermod.  To the Englidh fettlers in
thefe diftri&ts, Henry, by his own autho-
rity, without the intervention of the Eng-
lith pariiament, gave the full enjoyment
of the Englith government #Aere, in their
new fettlements. 'With the native chief-
tains, who acknowledged themfelves his
‘tributaries, he made a folemn compa& *.

He granted, by his ow# authority, the
city of Dublin to the inhabitants of Brif-
#ol, with all the liberties and free cuftoms,
-in this new fettlement, which they had
enjoyed at Briftol.

By his own authority he. granted the
town of Waterfosd to the Oftmen, with
the like enjoyment of the laws of Eng-
land.

‘The privileges of the Englith law, fo
much at leaft as confifted in the enjoy-

* See Leland’s Hiftory of Ireland, vol.'i. p.

77» €t feq. , .
B3 ment
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ment there in Ireland of the fame confti-
tution as the Englifh fubjets enjoyed in
England, were fucceﬂively granted to the
principal of the Irith lords, as they fub-
mitted to the king.

Some time afterward we fee Hen-
ry, of his own mere motion, and power,
granting the lordfhip of Ireland to his fon
John. It was done (fays the hiftorian )
in ¢ confilio generali: coram epifcopis,
< et principibus terrz.” But it does not
appear, according to Dr. Leland, that they
‘afted as advifers and counfellors, much
lefs as co-legiflators; they were purely
and fimply witneffes to the a&. Their
prefence was required, not to add aut/o-
rity, but mere publicity to the grant. In
confequence of this grant, John ever after-
wards, during the lives of his father and
brother, and before his acceflion to the

throne of England, ufed the title of /ford
of Ireland,

* See Leland’s Hiftory of Ireland, vol. i, p.
$29, et feq, »

At
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. At the fame time Henry, of his own
authority, made other grants:— of the
kingdom of Cork, as it was called, to
Milo de Cogan and Robert Fitz-Stephens;
of the kingdom of Limerick to Herebert
Fitz- Herebert ; and fo of other diftri@s to
others, to hold of z/e king, and of Jis fon
Fohn. '

In the year 1210, John, now king of
England, arrives in Ireland. He efta=
blifhes courts of judicaturein Dublin. He
divides his acquifitions into different
counties; appoints to each its theriffs and
officers: and, affifted by lawyers of both
kingdoms, caufes awegular code and char-
ter of laws, upon the model ‘of thefe in
England, to be drawn up, and eftablifh-
ed for the common benefit of the land.
‘This charter was confirmed by the king’s
feal, was depofited in the Exchequer of
Dublin, for the dire@ian of the judges,
and the information of all his fubjeés.
All this, it feems, was done by his own

Ba autho~
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z{uthori‘ty; without afking the advice, or
confent of his parliament *,

Henry the third had no fooner renew-
ed and confirmed the Great Chatrter,granted
by Joha his father to his Englifh fubjedts,
than he tranfmitted a duplicate of it to Ire~
Jand for the benefit of his Irifh fubjetts,
« with thofe alterations only (fays Dr.
¢ Lelandt) which the local neceflities of
¢ Ireland required.”

This too was done by the authority of
the king alone. By his own authority
chry extended fome of the provifions I,
if not all, contained in the flatute (or as it
fhould be called the ordinance§) of Mer-
ton, to his land of Ireland. l

Edward the firft, by his own authority,
after conference and deliberation, not with
hls parlmment, but with his councili, ex-

# See Leland’s Hnﬂ:ory, vol. i, Alfo Vaugh-
an’s Reports, Craw v, Ramfay

+ Vol i. p. 200.

1 Ib. p. 236.

§ See Bamngton on this ftatute,

I See Leland, vol. i. p. 244.

tended
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teaded the benefit of the Englith laws to
other fettlements within the king's land,
or as the patent exprefles it, < belonging
$¢ to the community of Ireland.”

It does not appear that any confent of
the Englith patliament was taken for the
pafling of this patent; but there is ex<
fant an inftru&ion to the governor, dire-
ing him to take the confent ¢ of the
« people of that land (the part of Ire-
« land within the Englith pale) or at leaft
« of the-prelates and nobles.”

Laftly, by an ordinance of Edward III.
an - Irith parliament was inftituted, and
< regulated accordifig to the inflitution of
¢ the parliament of England *.”” ¢ By
¢ this parliament (fays the royal ordi-
¢ niance) we will that our affairs, and thofe
¢ of our land, be, agreeably to juftice,
¢ law, cuftom and reafon, faithfully treat-
¢ ed, debated, difcufled, and finally dezer-
s m‘z}zéaf.’-’

* See Coke, Inft, 1V.—Leland, vol. i. p.
313 s
o This
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This ordinance completely: eftablithed
that form of government.in  Ireland,
which had been promifed to the firft fet-
tlers.  And from the time of thefirft pro-
mife, during all the fucceflive gradations
to this its complete eflablifhment, the king
aéted alone, by his own authority, with-
out any participation with, or oppofition
from the Englith parliament. .Nor is
there any marks to fhew that the Englifh
parliament confidered any of thefe diffe-
rent grants of their fucceflive kings, o-
therwife than as legal.. Nor was any ob-
je&ion made to this laft ordinance; or.to
‘the power thereby conveyed td this- new
ereted parliament. Yet a trying ocgaﬁon
foon prefented itfelf. The Englith had
‘often and liberally contributed to fupport
the king in his purfuits in Ireland.  They
at laft grew uneafy under this burthen.
‘But how did they .condu@ themfelves?
Under the preflure of this uneafinefs what
meafures did the Englith parliament pur-
fue? They exprefled their uneafinefs;

‘ they



Se&, 1. To THE COLONIES. 1t

they remonftrated againft fupporting this
burthen ; they follicited the king * to make
a firi enquiry into the deficiencies of the
royal revenues in that realm ; but they did
not venture either to call the fuppofed de-
linquents to account, or to fupply the defi-
ciencies by affefling any levy, by their own
authority, on the fubjeéts of Ireland.
" Edward on his part did not apply to his
-Englith parliament to compel his Irith
fubje@s to contribute their quota to the
fupport of their own government. He
fummoned an Irifb parliament to meet
bim in England—The fummons was o-
“beyed, but not without relu@tance; bat
not without a faving of their rights ; but
not without declaring this to be an a& of
favour, the voluntary effect of their rever-
“ence to the king.

Thefe are the feveral a&s exercifed by
the kings of England a/one, over the Irith
nation, from the fettlement of the firft co~
lony to the full eftablithment of the Irifh

* A. D, 1376,
par-
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patliament. I have been the more parti~
cular in flating them, as apprchending
that of all the pofleffions acquired by Eng-
land, no other was acquired in a manner
fo much refembling the mode of our ac-
.quifitions in North America. Ireland can
.no more be called a conguefi than North
America. Ireland was a colony. The firft
fettlements in America were yielded by
.the inhabitants to a fet of adventurers, fub-
_jects to the crown of England: the firft
fettlements in Ireland were yielded by the
lawful proprietor, to a fet of adventurers
fubje@s to the crown of Engiand.- The
fettlements tn America we,ré g:ante& fo the
fettlers as already belonging to the’king:
thofe in Ireland were yielded by the fer-
tlers to the king, and regrant,ed by ilim.
Certain conditions were granted to the firft
adventurers in America; certain conditions
were granted to the firft gdventurers in Ire-
land. The fettlements in America were
extended; partly by driving out the na-

tives,
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.tives, partly by campacts with the natives.
—So were the fettlements in Ireland.

I know of no law, or received maxim,
by which the power of the crown has been
in this inftance abridged. And therefore
whatever power the king could contftitu-
tionally exert over Ireland, the fame he
could exert over America.  Whatever
rights he could conftitationally grant fo
Ireland, the fame he could grant to Ame-
rica. I do not now mean to pufh the pa-
rallel farther. The prefent queftion s net
whether he 4id a&ually grant the fame pri-
vileges to the one as to the other. That
queftion will meet us in its proper place.
What I contend for now is only this :—
That thé terms on which the king got pof-
feflion of 'America, were fimilar to the
terms on. which he got poffeflion of .Ire-
land ; that therefore if he had a conftitu~
tional right of conveying certain powe;;s,
and granting certain exemptions. to the fet-
tlers in Ireland, he had the fame confti-
tutional right of conveying certain powers,

4 and
2
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‘and granting certain excmptions, to the
fettlers in America *. ‘

* The parallel between Ireland and our Ame-
rican colonies has fince been urged, and carried
much farther by two oppofite parties, The one
faid, that Ireland was an example of a fubordinate
ftate enjoying the full exclufive power of taxation,
and internal legiflation.—<¢ No man (it was faid)
«¢ would pretend that we had a right to tax Ireland.
¢ Thofe who attempted it, contradifted themfelves
¢« by allowing it was a right which we ought not
¢t to exercife ; which we could not exercife.”~—The
oppofite party allowed the parallel between Ireland
and America, but maintained our right of tax-
ing Ireland; flill allowing that right to be unexer-
cifeable, Had the gentleman, who advanced this
do&trine, taken the pains of defining what he meant
by right, he would have found it difficult to main-
tain his propofition. A third party urged, that Ire-
land and America thould never be compared toge-
ther. Hisreafons were fomewhat fingular :—¢¢ Ire.
<¢ land (fays he) has one parliament : America has
¢ many, Ireland provides for its own civil govern-
“ ment : the civil government of America is, in
‘¢ part at leaft, in great part, fupported by Great
¢ Britain. Ireland does more : it gives many theu-
¢¢ fand a year toward the military eftablithment of
¢ Great Britain : nay, it fubfidifes Great Britain ;
*¢ large fums are given in penfins,” ‘Fhe latter

If
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~'If from Ireland we- turn our eyes to

Wales, we (hall {ee the king exerting the
‘fame power.

part of the argument was whatloglcxans call—=¢ ar-
¢ gumentum ad hominem.”— His auditors, many
of them, felt the force of it. The nation at large
might with perhaps that, in this refpe&, Ireland did
lefsi. To give penfions may be of fervice to a mini-
Sler, of great comfort 1o a certain clifs of men, but T
fear has done little good to the people of Great Bri-
- tain,  ‘The reft of the argument has more of thew
than of reality.——*¢ Ireland has one parliament, and
¢¢ America many.”——DBy what rule of logic did this
noble orator confound all the different provinces of
America under the one general title of Awmerica ?
¢¢ Ireland has one parliamem 5 (fays Maflachufet’s
Bay) and fo have we ;" each province may fay the
fame : it was a d:mgcrous idea to hold forth,. Too
foon perhaps all the provinces, difunited by force
from the mother country, may form a band of union
between themfelves : they may then have one parli=
ament. Ireland did not always provide for its own
civil government: did not always contribute fo libe-
rally to the military and civil eftablithments of Eng-
land. America thinks you are prefling her too
warmly'to pay her contributions ; and truly many
an honeft Englilhman may wifh her not to be too
forward in fubfidifing. We have fubfidies enough,
and to fpare, for every warrantable purpofe of go-
‘vernment. S

¢ What
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¢ What is called the ftatute of Wales
{12 Edward L. A. D. 1284.) fays Mr. Bars
« rington, is certainly no more than re-
« gulations made by the king in ’:oumil
‘¢« for the govetnment of Wales *.”

This a& of the king appears to have
been made upon the fulleft information.
Some of the laws and cuftoms, which pre-
vailed in Wales before the conquefts of Ed=
“ward, are retained ; others altered ; others
entirely abolithed.

The preamble to the ordinance fpeaks of
'Wales as of a fief of the crown.—Edward
knew it was a conqueffi—* And as con-
;_"‘ queror (fays Mr. Barrington) had a;right
“ to make ufe of his own words in the pres

“ amble to his own a&.”—Had it been a
fief, this ordinance would have been ilke-
gal.— For he never pretended (fays lord

* This diftinQion was lately gquoted; and ap-
proved in the very mafterly fpeech of Lord Mans=
field, made on pronouncing judgment againft the
claim of the crown ta the right of taxing the Gie=

nadas, ‘
% Mansfield)
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Mansfield) ¢« that he could make laws to
« bind any part of the realm, without the
« affent of parliament.”

Berwick was a conquéred diftrigt.—Ed-
ward the firlt, in whofe reign it was con-
quered, by his own authority, confirmed
to it the laws and ufages, by which it had
been governed before it’s reduéion.—This
charter was confirmed, or renewéd, or ex-
tended by different kings, from Edward to
the timé of James, when Berwick ‘was in-
corporated into the kingdom of England.

New York was conquered from the
Dutch. Charles I1. granted it to the duke
of York, to hold of the crown. The forin
of its conftitution, and political govern=
ment, was entirely chdngéd, ind a new
one prefcribed by the kihg’s letters patent.

Jamaica, at the time 6f the Reftoration,
had loft all its Spanifh inhabitants.—~Chiarles
invited new fettlers by proclarhation ; he
promifed them prote&xon he granted them
lands :—he appointed the conflitution, apd
political government of the ifland :—firft

C a go
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a governor and council ; then a governor,
council, and affembly. '

Nor was this power of theking over con-
quered, or acquired countries, cither dif-
puted by the nation, or relinquifhed by the
crown even after the Revolution,

At the time of the Revolution the char-
ter of the New Englanders ftood vacated by
a judgment of the court of king’s bench.
They petitioned king William for the re-
newal of it: whilft the petition was yet
under confideration, the king enquired
¢ whether, without breach of law, /e
* might appoint a governor over New
* England {” To which the lord chief
Juftice, and other lords of the council,
anf{wered, ¢ That (whatever might be the
“ merits of the cau’e) inafmuch as the char-
« ter ot New England ftood vacated by a
 judgment againft them, it was in the
“ king's power to put them under what
¢ form of government /e thought beft for
¢ them.*”

In

* See Neale’s Hiftory of New-England, Vol. ii.
P 476, The
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In Gibraltar and Minorca the king
not only prefcribed the firft form of go-
vernment,

" “The readerwill éifily perceive, that the cafe of
New England, in this inftance, was, in many re-
fpeds, different from that, either of a conquered or
new fettled country. Here ware no enemies to yneld
" themfélves on certain conditions ; ; no aliéns, no fi ub-
je&ts to expofe themfelves to expences and hazards
‘on a.promife of certain privileges.s—=T hey were fub-
je€ts who (if the feptence againft them was juft) had
 violated their part of a compact :—and were there-
“fore to receive from the fovereign power, fuchton-
.ditions as it was his pleafure to allow them. Yet
even here the interference of parliament was not
propofed but it was faid to be in the #ing’s power
to put them under what form of government be
thought beft for them. It is probable, that gover~
nor Barnard had this tranfa&ion in view, when, in
‘the preface to his letters, he regrets it ¢ as an un-
<¢ fortunate omiflion of policy, that ac the Revolu-
€ tion the yonﬁitution of the governyment of America
< was not fettled by parliament ; and the rights ot
¢¢ the imperial ftate over them acknowledged, -with
¢ fuch regulations and limitations, as the feveral
¢¢ pnatures of them, upon conftitutional principles
¢¢ and good policy, thouldrequire,”~ - And no doubt,
the prefent only excepted, there never wasa moment
where the parliament could have taken on itfelf the
power of regulating the forms of government in the
different colonies, on fuch unexcepsionable grounds,

C2 “The -



20 _AcTs RELATING Part L.

vernment, .but continues to t}xis hour to
exercife every act of legiflation..
~ From all thefe precedents, oze point i
clear,—and that point is all we at prefent
want :~—that the conflitution, as it flands
at this hour, has invefted the king with,
and that the king has conftantly exercifed,
the right of prefcribing the form of the
conflitution and political government in all
our conquefts, and in all sur fettlements.
It is not fair to afk us for the precife
written law, which invefts him: with this
right.—The non-exiftence of fuch a weit-
ten law, does not prove the non-cxiftence
of the right. Many of the rights of in-
dividuals depend upon cuftom::——many of
the rights of each of the branches of the
legiflature, dcpend likewife upon cuftom,

The cafes of G;bmltar and Minerea are fill dif-
ferent from the laft, or indecd from any other, be-
caufe the terms of capitulation were different : hence
the powers of the king, in his fubordinate legiflative

" capacity, are more cnlarged, more difcreti tonary, than
in our other colonics.

6. in
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In this cafe the cuftom is unvaried, uncon-
tradiGted by any oppofite preeedent *

~T‘heipaf’liamént has alwaysacquiefced in
it ;>and where is" the differénice between
the exprefs will; and a permiffive will, of
parliament, thus cireumftanced ; where the
right has been {fo 16ng exeréifed on one
fide, and acquiefcedin on the other ?-Could
preater, or other-expetations, : have been
raifed in the colonies by a pofitive than by
this tacit declaration of the acquiefcence of
- parliament? Would it not be as unjuft to
deftroy the expeQations raifed by this tacit,
as the expeQations raifed by any pofitive
declaration ?

The parliament, no doubt; -might pre-
fcrite bounds to therexercife: of this right
in -the king as to future conquefts or fettle-

..# It is upon this very ground that the Houfe of
Commons defends its exclufive claim to the right
of Bring"'mg‘in and ‘framing all ‘money-bills ; and
that the Houfe of. Lords defends its claim  to the
exercife of .the-judicial power, . See Com. Joura,
"Vol. ix. p. 240, & Teq.

Cj3 ments ;
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ments ;—but as no bounds are hitherto fet -
to it, the power he exercifes in prefcribing
forms of government to countries already
conquered, or fettled, is a power that feems
warranted by the conftitution.

For what do we mean by the conflitu-
tion 2 The queftion muft be anfwered one
time or other : as well may we anfwer it
now as at any other time. s it not that
affemblage of inflitutions and cuftoms
which compofe the general fyftem, accord-
ing to which the feveral powers in the ftate
are diftributed ?

I fay cuftoms as well as inflitutions ;—
for, 1 repeat it again, it is upon cuftom
that a great part of our political as well
as of our civil government depends. '

Not that we are hence to conclude, that
the conftitution is unalterable, or that any
power in it is not liable to be put under,
or reftrained by, fuch other controuls and
and checks, as the wifdom of the prefent
or future parliaments may adopt.

The
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The Americans have indeed difcovered,
~—< that in all free ftates the conflitution
¢ is ﬁxed "’—that is, as the fequel explains
it, unalterable :—* the fupreme legiflative
“’powe-r of the ftate (they tell us) derives
“ its authority from the conftitution :”—
they then afk us with an air of triumph,—
¢« If that power can overleap the bounds
‘¢ of the conflitittion, without fubverting
¢ iis own founda'ion *?” ‘

I really do not know what thefe gentle-
men mean by the conftitution ;—for after
all .my refearches, I never could find out
the immutable lows of nature, in which
they are fo converfant ; and to which they
refer us, as the proper ftandard by which
to try the validity of adts of parliament.
But if the conftitution means, as I fuppofe
itto mean,, the affemblage of inflitutions
and cuftoms, by which the different powers
in the ftate are diftiibuted ; then, fo far is

*Sce Letter from the reprefentative of Maflachufet’s
,Bay to- lord Camden, dated January 29, 1768, in
“The true Seatiments of America,

Cqs the
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the legiflative power from deriving all its
authority from the conftitution, that the
conflitution itfelf is in great part created
by the legiflative power;—then it is not
true, that the conflitution is fo fixed, as
never to be changed.

 Moft certainly the Englith conflitution
has not always been fxed. 1t often has .
been changed. It has been changed by
varliament.—To thefe changes we owe
our prefent liberty. Suppofca greater de-
gree of liberty to be poffible, is the fame
authority incompetent to make thefe
changes, by which fo defireable an oh-
ject may be attained ?

No doubt the Englith conflitution is
more fixed, that is, lefs liable to change,
than the conftitution of any other country,
ancient or modern.—No doubt this is a
very eminent. advantage.—But whence a..-
rifes this advantage? From the divifion,
not from the impotence, of the legiflative
power ; from the difficulty of uniting the
different branches in any fcheme of alte-

ratior,
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ration, not from their inability to effect
alterations when they are united. Let
them -be once united, and you may’ fay
of them as truly as of any other legifla-.
ture, ¢ Elle change la conftitution comme
¢ Dieu crea la lumiere *.”

In this inftance therefore, as well as in
any other, parliament may change the
conftitution, by abridging or controlling
the power of the king.  But till it is a-
bridged “or controlled, the power itfelf
and the exercife of it are furelv conftitu-
tional.

¥ See Contftitution d’Angléterrg, chap. xii.

SECT.
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SECT. IL

Can the operations of the whole body of
the legiflature be refirained by any act of

the Crown 2

§ O anfwer this queftion it will be

neceflary to ftate, and diftinguifh,
the feveral capacities in which the kiné
may be confidered as ating. '

The king gives his affent to a bill pro-
pofed to him by the two houfes of parlia;
ment. The bill becomes a /sw. That is,
a command concerning Jforts of actions;
addrefled either to a// the fubje@s of the
realm in general, or to forss of {ubje&s.
Here the king adts in his fupreme legifla-
tive capacity. It is legiflative, for the
power of legiflation is the power of iffu-
ing commands concerning /orts of ations.
It is fupreme, becaufe it is derived from,
dependent on, no other power.

Noa& of the king in this capacity can
be applied to the prefent queftion. He

' alls
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a@s here as a conftituent part of parlia-
" ment. His confent to a bill is not fo
much the exercife of any pofitive power,
as the non-exercife of a negatwe power.
“The initiative, that is, the power of put-
ting the legiflative in motion, 1s the func-
tion of- the other conftituent parts of par-
hament. To the king is referved only
the tribunitial power, the power of nega-
tion, of reje&ting what he does not ap-
prove *.
L ‘The king iffues a proclamation. This
too may be a command concerning forts
of a&ions, addrefled to forts of perfons.
Such a command is an a& of legiflation.
Therefore here too the king a&ts in a
legiflative capacity. The power he exer-
cifes here is called a power of fubordinate
legiflation +. For though the command
be

* See Conftitution del’Angleterre, paflim
1 I call this a power of fubordinate legiflation in
compliance with cuftom, I would rather with to
call it a power of difcretionary execution. For tho’
indeed thefe are commands concerning forts of ac~
tions, and addrefled to forts of perfons, and fo have
one
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be concerning Jfirzs of adions, and ad-
drefled to ﬁr_'tf of perfons, " yet thefe forts
of aCtions ére"cm‘l’qpfif.‘ed in a more general
fort, Concefning ‘which a command " has
been ifflued by that legiflative power,
which is called the fupreme.

The circumftances under which, and
the forts of perfons to' whom thefe com~
ands of the {ubordinate legiflation are
to be addrefled, a:"c'—fpecially pointed out
by the fuprcme legiflation. In a word.

ane property of alls of legiflation; yet'this power
wants that independence which 1 kave been always
accuftomed to attach ta the idca of legiflation, 1
have always thoughp that therc is much truth in
that remark of a very fenfible writer+ 1 ¢ The
*¢ legillative power (fays he) is that pawer in any
¢ ftate, which can make Jaws binding upon gvery
¢ other member of the flate, not to be repealed
e or cantrolled by any sther power but by iifelf omly,
¢« Nothing fhort of this is legiflation, Call any
** other power by what name you pleife,” it is “not
“ legiflative.  It"is {ubordinate to ity dependent
¢ vpon it, delegated from it, crcated by ie.”

+ See the Defence of the Proceedings of the Houfe of

Commons in the Middlefex Eleétion, printedin 1770,

uar-
0, .31, quar

the
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the will. of. the fubordinate legiflation is
dire&ed as to its object, .circumic ibed as
to its exercife, and controllable as to ‘1t
efe@s. by the fupreme legiflation.

"No a& of the king in this capacity can
be applied to the preient queltion.

" The king iffues a. command concern-
ing sndividual ollicis, addreficd to indi-
vidual perfons.  "L'hat 1s, he commands
individual perfons, each comprifed within
a fort of perfons, already d:figned by the
legiflature, to perform certain particular
a&ions, each comprifed within a fort of
“altions already commanded to be done by
that fort of perfons'®. Here the king ads
in his executive capacity.

_ Clearly

. ¥ For inftance, it is a gencral command of the
legiflature, that all perfons, .ipporting certain
merchandiies from certain places,” do.pay fuch and
fuch duties ; and that the duties fo paid be given
by the receivers to other perfons, who arz ta ap-
ply them to fuch and {uch.purpofes. , Thele areal!
general commands, concerning: forts of aétioms. to

forts .of people. The legiflature has no individual

perfor in contemplation,  John Stiles imports. fuch
merchandifes from fuch places. The king, asex-

ecutive
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Clearly fo a& of the king in thi$ capa-
city can be applied to the prefent quef-
tion.

The king grants a capitulation, or makes
a treaty. In what capacity does he adt
then ?

He does not a& in his fupreme legifla-
tive capacity. He never a@ls in that ca-
pacity but in conjun&ion with the other
conftituent parts of the parliament. No
command is iffued; nor are the perfons,
whom he has in contemplation in this ca-

ecutive magiftrate, commands John Stiles to
pay the duties; commands a particular officer to
receive them, and to accompt for them to other
perfons: he commands thofe perfons to apply
them to their refpetive purpofes. John Stiles re-
fufes to obey this command : the king, as execu-
tive magiftrate, commands his officers to feize the
goods, fell them, &c. Here all thefe general com-
mands are applied to individual a&ions and per-
fons, The fame reafoning may be applied to cri~
minal cafes, Where the chief executive magiftrate
commands the conftable to arreft,

the juftice to
commit, the goaler to receive,

the judges and jury
to try, and the fheriff to execute the fentence pro-
nounced by the judges,

pacity,
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p‘ac:itgr, “the forts of perfons to whom, . vor
the actionsthe forts of alions conterdimg
which, his right of iffuitiz 2 command is
acknowledged.

He dées not ‘a&t either in his fubordi-
“nate legiflative; or’ in his éxecutive ‘capa-~
city. They prefuppofe a more igeneral
cotrimind’-concernitiz fhe fame adtidns
and perfons.

What does he 'do #heén ? He thakks a
compc?.  He plights the faithof “thé ha-
tion to the obfervande. of that compa&.
He afs as-fole agent, ds lole reprefentg-
#ive of ‘the whole. legiflature. ~ He is in-
vefted with a _full difecretionary power,.to
be ufed as Az thinks beff, and moft con-
dulcive to the benéfit of the whole.

This certainly is the exercife of a Very
different power from thofe which are ex-
eited in eithér of his other capacities. The
capacity itfelf then is different; no name
has been found forit, unlefs that general

- urdefined one of ‘prerogative. . But though
no name has been invented, the thihg ex-

i ifts,
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‘ifts, and veught to have a name; let us
call it his procuratorial capacity.

"The powers which he exefciqu in -this

capacity, this agency, this reprefentation.
-are not perhaps derived from any: pofitive
a& of the legiflature: they are derived
‘from cuftom, from the fame fource as moft
of the powgrs of the other conftituent parts
of the ftate are derived.

Had this plain and obvious- diftin@ion

~of the different capacities in which the king
may be confidered as a&ing, been fiuffi-
ciently attended to, much ufelefs argu-
ment on the prefent fubje@ had been
{pared.

When the king aéts in his procuratorial
capacity, when he grants a capizu/ation, 61‘
makes a #reaty, there is no confliG b:e-s
tween different and contending branches

“of the {overeignty. It is not the exec1’1-
tive power that binds the Iegiﬂati\.’e ; hlor
a.part of the legiflative that binds the
whole. But the legiflature is bound f:)y

its
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its own conftitutional agent and reprefen-
tative.

‘A capitulation is granted at the begin
ing of a war. It is ftipulated, that till a
definitive treaty of peace, the laws of the
conquered country fhall in all points con-
tinue in full force. The war lafts twenty
years. Will any man pretend that the
parliament has a conftitutional right of
infringing this ftipulation? Of chang-
ings during this interval, the laws of the
conquered country? Surely not. For no
one difputes but that all the articles of a
capitulation are to be religioufly ob-
ferved.

‘A definitive treaty is figned. The
country is yielded to Great Britain, One
article of the treaty is, that the laws of
defcent and fucceflion fhall remain invio-
late, fuch as they were before the conqueft.
Will any man fay that the parliament can
infringe this article? Surely not. For:
all the articles of a peace are to be reli-
gioufly obferved. ‘ :
D Another
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Another - article of the treaty is, that
the mode of government, which obtained
before the conquet in the conquered coun-
try, fhall ftill obtain after the conqueft.
In confequence of this agreement all alter-
ations in the old laws, all additions to
them, are to be made by the chief execu-
tive magiftrate, with the advice of his

_council ¥. -Is the parliament bound by
this

% This I .apprehend to have been the cafe of
Berwick upon Tweed before its incorporation into
the kingdom of England. This I apprehend to be
ftill the cafe with Minorca and” Gibraltar. Upon

" no other principle can I conceive that.an order of
the king in council fhould be binding in'Minorca
or Gibraltar, any more than a proclamation of the
king, unauthorifed by parliament, fhould be bind-
ingin L.ondon or Middlefex.

Upon the fame principle the different regula-
_tions made by fucceflive kings in Ireland may be
juftified. They were all acts neceflary to give
full effe®t to this one original grant, ¢ that the
<« fubje@s of the Englith/pale in Ireland fhould
«¢ enjoy the Englith conftitution there in Ireland.”
To this purpofe thefe regulations were made by the
fole authonity of the king, in his fubordinafe Tegi-
flative capacity, till the eftablifhment- of ‘an’ Igith

7 parlia-
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this article? Certainly itis. This too is
its own ad, for it is the act of its own a-
vowed: conftitutional agent: .

Let us fee how far this reafoning is ap-
plicable to acquired countries.

A Number of men, fubje&ts of the
realm of Great Britain, aflociate, with
the defign 'of peopling and cultivating a
dereli® country : or of purchafing from
the natives, or g&qdiring by fome other
means, ‘a tra& of land thinly inhabited,
and il c¢ultivated. They apply to the
king for a chartér. ‘The king grants it.
Now -in what capacity can the king be
confidered as a@ing when he grants this
chartet ?

‘parliament. From that time the regulations ceaf-
ed. The king governed his Irith fubjedts by-an
Icith parliament.

The illimited power whxch I -attribute to the
kmg in his procuratorial canacxty may be thought
“to be pregnaiit of dahger, Tt may be fo, Let it
‘theni'be limited, Lét theﬂeaﬂature draw the lide,
-bey¢nd “which . its agents fhdll nat .go, But nil

that Jine be drawn, the power exifts, and hus-been
uniformly exercifed,

D2 Plainly,
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Plainly, he does not act in his fupreme
legiflative capacity, nor in his fubordi-
nate legifiative, nor in his executive ca-
pacities. v

Every reafon affigned atove, in the cafe
of his granting a capitulation, or ﬁgning
a treaty, is applicable to the prefent cale
of granting a charter. By a charter I
mean only anoriginal charter, granted to
new fettlers.

He a&s then, when he grants fuch a
charter, in the fame capacity as when he
grants a capitulation, or makes a treaty.
He a&s in his procuratorial capacity.

In fa&, to grant a capitulation, and to
grant fuch a charter, are alls of the very
fame nature. Both are compaéis, to both
the faith of the nation is plighted.

When the king grants a capitulation
what does he? He fays to the enemy,
¢ Submit yourfelves to the power of Great
*¢ Britain, and I, the agent, the repre-
“ fentative of the fovereignty of Great
¢ Britain, will, in the name and by the

“ authority
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s¢ authority of- that fovereignty, aflure to
« you fuch and fuch conditions.”

What does he elfe when he grants a
charter 2+ ¢ Go, fays he to the fubjeds,
¢« poflefs yourfelves of this country;
¢ people it, cultivate it, fubmit it to the
‘« power of your country, and I, the a-
‘¢ gent, the reprefentative of your {ove-
¢ reign, will reward your labours by the.
¢ affuranrce of {uch and fuch conditions.”

Can any reafon be afligned why the
faith of the nation plighted to az enemy,
by the avowed conftitutional agent and re-
prefentative of the nation, fhould be
deemed facred ; and the fame faith plight-
ed to a fubjel? by the fame agent, and re-
prefentative, fhould net be deemed egual-
/y facred?

. We may then, I think, fafely conclude,
that in granting a charter the king adls.
in the fame capacity as when he grantsa
capitulation; that the one a& isjuft as con-
flitutional, juft as valid as the other; that
the terms of the one are to be as facredly

D3 obferved
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obferved as the terms of the other: that
if either of them do in exprefs terms re-
ftrain the parliament from exercifing cer-
tain a&ts of its fupreme power over the
conquered or acquired country, the parlia-
ment is bound by that reftriction, fo long
as the inhabitants of the conquered or ac-
quired country adhere to the conditions
on which the capitulation or charter was
granted; but that to all other purpofes
they are {ubjet to the fupreme power of
parliament, and ¢an by no «¢/zcr alt of
the crown be releafed from that fubjec-
tion. Tor the ore grear condition on
which th¢- capitulation or the charter is
granted is,: that the conquered or acquir-

ed country becomes fubject of the realm
of Great Britain.

«. The unconftitutional” maxims adopted
by the Stuart family, threw no fmall ob-
fcurity on this queftion. They were
wont to confider all conquered or acquired
countrics- as belonging to the king aknc;

as
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as being part of his foreign-* dominions,
in the fame manner as Galcony or Nor-
mahdy, and as fubje& therefore to the
authority of the king alone. Charles L.
afferted this exclufive authority in a letter
to the {peaker of the houfe of commons.

After the Reftoration, this idea was, in
part at leaft, abandoned; and the coun-
tries acquired, whether by conqueft or
colonifation, began to be confidered as’
parts of; or belonging to the realm.

Still however the line between refpec-
tive powers of the king and parliament
over them were far from being precifely
drawn. It was far from being fixed, in
what capacity the king ‘acted when he
granted charters. '

- The idea of a diflin@ fovereignty in
the king over the colonies, unconnected
with, and independent of the parliament,
was indeed’ apparently given up. But
many of the pra&ices, which are to be iuf—

* See Pownal’s Admini&ra:ipn of the Colo-
nies, ed, 5, vol, i. p. 122.

D4 tified
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tified only by that idea, were full re-
tained.

I thall only mention two. 'The firfl is,
the giving to the king in council the
power of hearing and determining, in
dernier refort, all caufes arifing in the
colonies. 'This regulation was a confe-
quence of confidering the colonies as part
of the king’s foreign dominions Appeals
lay in Normandy to the duke in council.
They lie at prefent from Jerfey, Guern-
fey, &c. to the king, as duke of Nor-
mandy. But if the colonies are part of
the realm, fuch appeal is unconftitu-
tional.

This is not only unconftitutional, but it
is againft an exprefs law. . For by the a&,
10 Cha. L. ¢, 10. for regulating the privy
council, and taking away the flar-cham-
ber, it is faid (fec. iii.) ‘¢ that the coun-
¢ cil table hath of late affumed unto itfelf
 a power to intermeddle in civil caufes,
“ and matters only of private intereft be-
f* tween party and party, &c. &c. By

« which
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¢ which (fays the a&) great and manifold
« mifchiefs have arifen.” For remedy,.
the aét not onlyabolifhes the ftar-chamber,

and the jurifdiGion of feveral other-courts

ereCted on the fame model, (fe&. iii. and

iv.) but likewife declares ¢ that neither

¢ his majefty, nor his privy council have,
¢ or ought to have any jurifdi®tion, &c.

¢« by Englith bill, &c. to determine, or

¢¢ difpofe of lands, &c. of any of the fub-
« jeéts of this kingdom,” (fe@.v) Now

are not all the colonies parcels of this

kingdom? And if {o, is not a judicial

power thus exercifed by the king in coun-

cil over the colonies, exerted in the teeth

of an a& of parliament ?

. By a provifion in 6 Anne, ch. 6. the
two privy councils of the two kingdoms-
are confolidated into one; which privy
council is to have the fame powers as the
privy_couricil of England /swfully had be--
fore the union, and none other. Colonies
were now eftablithed. Yet here no

power
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power of appeal is given to the king in
council. -

In truth, the conftitution is fo totally a
ftranger to this power affumed by the
king in council over the colonies, that it
has left him in a ftate of utter debility,
uninvefled with any coercive power to en-
force the execution of his judgments. Of
this debility a caufe, at this moment de-
pending in one of our colonies, afforded
a firiking proof. An order was fent to
expedite it. This order produced the
fame effet on the judges' as an equal
quantity of blank paper. And as if fim-
ple difobedience were not enough, they
treated it with fcorn *,

The fecond practice, which iffues from
the fame fource, and is equally uncon-
ftitutional, is the ftanding direGion iffued
by the king ta governors. They are au-

* It was called ¢¢ a IPhitehall mandate.”” And
as a reafon for paying no regard to it, their re-
verences oblerved; ¢ thatthe privy counéil mizht
¢ err as well as they,”

thorifed
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thorifed, it feems, to ewercife. this. power,
not only according to their firft commif-
fions, and the terms of the tharter, but
« by fuch further powers, infirutions, and
¢ authorities as fhall at any time hereafter
“ be granted or appointed them, uander the
¢« fighet or fign manual, or by erder of
< the king in- his privy council.” Here
the executive power takes upon itfelf to-
modify, to curtail, or extend.the orders
of the fupreme legiflative power, or what
has been done or graﬁted by the king in
his. procuratorial capacity. This furely is-
fomething more than a _fubordinare power
of legiflation. It is a. power that rides
paranmount over all.

Another miftake, which has been con-
fantly.perfifted in ever fince the. Revolu~
tion, is attributing to the king in his fuf~
ordinate legiflative capacity, powers which
belong to him only in his procuratorial
capacity.

Thus we have ieen in the lait fectiony
that when the province of New England

had
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had forfeited its charter, king William
granted it a fecond. And it was dcclared
in council that he had a riz/¢ to do fo.

From the queftion of the king, and from
the anfwer of the council, it is clear that
both king and council confidered the
granting of the original chartcr, and the
granting of this fecond charter, to be alts
of the fame power, exercifed by the king
in one and the fame capacity. For all this,
it appears pretty evident from what we
have before laid down, that though called
by the fame name, they are als of diffe-
rent powers, exercifed by the king in
different capacities.

The original charters granted to new
fettlers appear to be treaties, capitulations,
compa&s, made by the king in his pro-
curatorial capacity. But thefe charters
once forfeited, the fettlers are in all points
fubje&t to the power of parliament. They
are in the cafe of countries furrender-
ing without terms, or fettlers emigrating
without a charter. A fubfequent charter

1%
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is no treaty ; no compac; is not granted
by the king in his procuratorial capacity.
It contains only privileges, granted in his
fubordinate legiflative capacity ; and thefe
privileges are not only revecable 'by any
fubfequent commands of the fupreme legif=
lature, but are no farther valid than as they
are conformable to fuch of its commands
as are now actually fubfifting.

This is not a mere difpute of words;
the ditinQion is important in its confe=
quences. -

Whatever the king does in his fubordi-
nate Lgiﬂativc capacity, is not only fub-
.‘_]e& to the contronl of the fupreme legifla-
tive power ; that is, to that body, of which
he is an eflential part, on the proceedmgs
of which he can put an abfolute negative;
but befides this controul there is another
in the judicial power, to which, I appre-
hend, what he does in his procuratical ca-
Facity is not always fubje&t.—When he

_grants charters, or makes freaties In virtue
of this power, no court can judge of the

pro-
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propriety of them. They ate facred to
them as a@s of parliament. If he makes
regulations in his fubordinate legiflative
capacity, the courts of juftice are judges
‘of their legality. - They- can tell whether
the regulations are founded on original ca-
pitulations, or charters, on the laws al-
Jowed to be in force in the refpetive co-
lonies, or in the general laws of the em-
pire ; and if they are not founded on any:
"of thefe, the courts can give relief.
Farther, if the grant of capitulations,
or charters, ‘and all the other and fubfe-
"quent regulations, made by the king in
conquered or acquired countries, are made
‘in virtue of one and the fame power, then
‘they are all, or none, controulable by the
fupreme’legiflation —Of two confequences
‘one would follow: Either the king is al-
ways abfolutein conquered oracquired coun-
“tries, independent of parliament, and un-
controulable by it; or capitulations and
charters lofe their properties, and cedfé to
~have the force of compaéts.—

If,
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If, on the other hand, the grant of capi-
tulations, or original charters, be confidered
as ats of the king in his procuratorial ca-
pacity ; and all fubfequent a8s of the king,
as a&ts either of the fubordinate legiflative,
or of the executive’ power ; we “have at
once the line we were in fearch of ; aline
thewing-how far -parliament - is -bound or
reftraimed by any a& of -the king'in the-ex-
.ercife of that power, with-which ihe is if-
vefted:over-conauered-or aéquiréd’ coun-
tries..

The powers or.exemptions -granted-Py
capituldtions,. or ariginal charters,areivihat
it cannot-vacate. Insallithings ele the in-
<habitants of conquered: or acquited toun-
tries are fubje@ to -the opower -of qpadhi-
ament.

'SECT.
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SEC T IL

s there any other principle in the csnfiitution
to refirain the operations of the whole body of
the legiflature on the particular point of tax-
ation?

ERE acountry to furrender to
Great Britain, without any capi-
tulation or treaty whatever, it would from
that moment become fubje& to the Britith
legiflature, that is, to the authority of
parliament ; for the king would hold it in
right of his crown, and he could by no act
of his, after it’s furrender, exempt it from
the power of parliament. Whatever power
the parliament could conflitutionally exert
over the other fubje&ts of Great Britain,
the fame power it could exert over the in-
habitants of a country thus furrendered
without treaty or capitulation.
Were a number of Britith fubje@s to
emigrate, and take pofleflion of a vacant

couitryy
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cotrtry, would thiey by fuch' an emigrati=
on ceafe to be Britith fubje@s? I fuppofe
not.. ‘Would they then ceafe to. be under
the Jurifdi@ion of the Britith legiflature ?
I fuppofe not. ~Subje@ion to the jurif-
dicion of the Britith legiflature is the very
¢ircumftance which conftitutes a Britith
fabje&.

Confider the furrendering country as
making a capituli¥ion or treaty; confider
the emigrating fubje@s as praying, obtain-
ing, and accepting a charter, what would
be their fituation then? In this cafe they
make a compa&.with the king, ating in
his procuratorial capacity, as agent and re-
pfeféntative-bf the whole legiflature. In
this capacity, and by this compad&, the
king engages to repeal, as to zkem, certain
laws; and to eftablifh others. A capitula-~
‘tion, a treaty, or a charter, does this, or,
it does nothing. It gives them powers,
which, as Britith fubjes, they had not by
law. It exempts them from reftraints, and

E from
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from duties, to which, as Britifh {ubje@s,
they were fubjeted by law. o
< What powers thea muft fuch eompa&t
be underftood to have given them? Such
powers as are therein fpecified, and more-
over fuch ot/ier powers, not {pecified, as it
is neceflary they thould enjoy, in order to
exercife fuch powers as are fpecified. It
gives them zkefe and no. other.

. From what duties and what reftraints
muft fuch a compa&t be underflood to have
exempted them ? From fuch. duties, and
fuch reftraints as are therein fpecified ; and
moreover, from fuch ot/er duties and re-
ftraints as are sor fpecified: but from
which it is neceflary to be exempted, in
order to their full enjoyment of exemption
from fuch duties and reftraints as are {pe-
cified. From thefz, and na other, ivexempts
them.

. Whether among the powers conveyed,
and ‘the exemptions granted to the colo~
nies by their charters, the exclufive power

of
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of fixing theif owr internal Idgiflation, ahd
4 full exemption from internal taxation by
the Britif patliament, bé indéed fpecifically
named ; or be neceflary to the full exercife
of the powéts, of fo the full efijoyment of
the exemptidds that are fpecified, isa quief=
tiort which will meét us in its proper placé.
But thiy we not g6 fatther? May wé not
fay, that a éafé may be put, in which, be-
sond théf¥, fill other powers arid exempti-
ohs, neither fpecifically naméd in the corfie
pa&, nof neceffary to the ekeicife and eri-
joyument of fuch as are fpecifically named,
may yet fairly be fuppofed to bé conveyed
and granted By a charter? It thould feem
fo, if thofe who accepted ‘it did, from the
beginnirg, underftand thé charter to have
¢onveyed fuch other powers and exempti-
os ; 1if in corifequérice of that Interpreta-
tion, thiey haveéver fince éonﬁanﬂy and uni-
formly exefcifed thofe powes, and enjoyed
thofe éxemptions; andifthofe who by theni-
{elves, or by their agent, granted the char-
ter, did at the béginning acquiefce in thi
Beog intera
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imerpretation, and_have ever fince con-
ﬁantly and umformly allowed the exercife
of thofe rlghts, and the enjoyment of thofe
exemptions.

‘This language we may allow. 1 think,
to be agreeable to the {pirit of - the. conﬁl-
tution. The umform exerciig .of any.
pc;wer, by any branch of the community,
from the ,very foundation of that commu-
nity, durmg fo long a fpace of time, in the
face of the leglﬂature 1s, according to thede-
finition we have already given ot the confti-
tution, a fuflicient proof that fuch a power
is conftitutional.

If therefore the Americans fhould have
been miitaken .in their interpretation of
their charters ; it they thould have fup-
pofed them to have conveyed.more powers,
or granted more exemptions, _tha‘x; they
really were meant to convey or grant :—
yet if that interpretation was coeval with
the charters themfelves ; if their condu@
was.guided by it; and if, for more than
a hundreq yearsy parliament has looked on

an
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an-uiicancerned fpe@ator, would not this
be equivalent to what is called cxffom in the
common law ? -Would it be ‘politic all at
once-to afflume 'a powex-' “to which parlia-
ment * has no right ;- or having ought to
have afferted, if not exercf d it long be-
fore —~Would there- be ‘no - injuftice in
treating as groundlefs; expe&ations autho-
tifed by the filence of parllament, imbibed
by the prefent eolonifts, with the prefudices
of théir earlielt infancy ?

 Itis now afferted, that a full exemption
from internal taxation by parliament, was
always fuppofed bjr the gr:mtees to be con--
veyed by the ¢harters; and that this fup-
‘pofitien has.been conﬁa.ntly" acquiefced in
by parliament. What troth there is in
this, is likewife a queftion, which will meet
us in another place.

In the mean time there is another prin-
ciple, on which the right of impofing in-
ternal taxes over the colonies, has been
combated ; a principle whickr has nio reld-
tion to any particular charters ; or to the

Eg fpecific
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fpecific. powers or exemptions grounded
on them.

In fypport of this principle, the venere
able name of Locke is * rung inceffantly
Jn our ears :—he is to prove it to be foung-
_ed in fomg immutable law of nature. Apd
jf this be pot gnough, fhould the apoftolic
order be inverted, fhould this immutablg
put op mutability, then the whole phalanx
of lawyers, from Coke down to Blackftong,
are to be brought up in array. They arg
to prove it an eflential part of the Britifh
conftitution.

The principle is this.—That no power
con earth has a right to take away any
part of any man’s propertyt without his

* It is remarkable, that thofe who now cite
Locke, to prove a want of power in the parliament,

fhould be the fame who, on another occafion, cited
!‘h.e fame Locke, to prove the kix;g has a!difnenﬁn'g
power.

t+ The term property is here ufed for the thing

_ever which we exercife the right of property, apd
not for the right itfelf.

2 own
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own confert freely given, either in perfon,
or by his own reprefentative, freely chofen.
This right of nature (it is faid) is parti-
¢ularly recognifed by the conftitution of
our own country, where taxes are a free
gift.

“To judge of the validity of this maxim,
the firft point neceflary will be to under-
ftand it. A point which has been over-
looked, or overleaped by the greater part
of thofe by whom the maxim is adduced.
" To underftand it, it will be neceffary to
define the terms of it. '
" This proceeding, I am fure, Mr. Locke
would not have obje&ted to, though per-
adventure in the prefent inftance he for-
got to adopt it.

What is property ! It is that #hing, I
apprehend, or good which you, the pro-
prietor, have a right to ufe in a particu-
lar manner, and you alore, to the exclu-
fion of every other man whatever,

Whence arifes this right?  From the
command of the /ew. It is the law which

Eg fays
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fay's to you, the proprietor, take this thing,
ufe it, enjoy it. It is the law, which fays
to every other man, do not take it, do not
ufe it, do not enjoy it. .

Take away the fence which the law hag
fet around this thing, this good, whatever
it be, and where would your right or
property be then?

If this be a true definition of the term
property, and to my underftanding it ap-
pears fo, what does this boafted maxim
come to at laft? Or how will you apply it
to the point in queftion? It comes out af-
ter all, that the payment of a Zax is not
the giving up any part of our own pro-
perty; it is the affignment.only of a cer-
tain portion of the common flock to the
fupport and maintenance of govemmcnt.'

That this idea of a tax has not been fuf-
ficiently attended to, arifes perhaps from
taxes being generally paid in coin, and
not in 4/zd. Where the tax is paid in
kind it will appear lefs revolting.

Tythes,
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Tythes, for inftance, is a tax, and a
;verY heavy, and pcﬂiaps gﬁl'ir‘npolitic one
too. - Yet it appears at firft fight "that in
the. payment of this tax we do not give
up any. part of our property. The mean-
eft. farmer will underftand you, when
you tell him, that nine fheaves belong to
{are the property 'o‘f‘)A himfelf, and the
tenth belongs to (is the property of) the
parfon.

- Let the fame farmer compound for his
tythes, and he will foon lofe fight of this:
idea, he will {oon begin to complain that
he gives a part of his property to the par-
-fqn. Yet clearly the money paid in liew
-of the tenth fheaf is the purchafe money
Jor the tenth fheaf. The law has faid to
the farmer, nine fheaves are yours: the
fame law has faid to the parfon, the tenth
is-yours: The law has faid to the parfon,
meddle not with the nine fheaves: the
fame law has faid to the farmer, meddle
not with the tenth, . '
Is not the fame reafoning applicable to
6 ) taxes
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taxes paid for the fupport of civi/ govern-
ment? Are not thefe too the property of
the civil magiftrate ?

The queftion then is not who is to give
away our property; no man, no body of
men is to doit. But who is to apportion
and diftribute the feveral parcels of the
common ftock. For when the legiflature
vefts the property of {o many acres of
land; or the property of whatever thing
or good you pleafe in me, it is always
with the implied refervation of {o much
~ of the produce thereof as the legiflature
then has, or at any future period fhall keep
back for the fervice of the community in
general.

Taxes then cannot, in a proper fenfe,
be called a gifr, much lefs a free gift.
For in the firi@ and proper fenfe nothing
is given, if by given is meant ceding that
which is our owzn, that which we have a
right to withold.

The commons indeed, in impofing aids
and taxes make ufe of the terms ¢ grve

“ and
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¢ and grant.”> And the term is in them
allowable enough. For the commons are
invefted with the whole property of the
kingdom, in truft that they fhall appor-
tion and diftribute to the {fupreme execu-
tive magiftrate, that which is neceffary
to the fupport of his department of the
government ; and that they fhall co-
operate in fecuring to each man his
fhare of the remaining parcel ; which
fhare alone is his property, and to
be difpofed of as he pleafes, They give
and grant to the magiftrate, that which
is neceflary to the exigencies of the magi-
firate; and in the fame fenfe they give and
grant the refidue, to every man his
fhare,

On this falfe notion, ¢ that the pay-
¢ ment of taxes is the giving up a part of
‘¢ our property,” is ingrafted another idea,
no lefs falfe, ¢ that taxes cannot in a free
“ ftate be granted but by the confins of
# the giver,?

| This
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This idéa of confent has been much jn-
fifted on by lawyers. It may therefore be
right to ftate their opinions in their own
words.

It would be tedious to cite them all.
Let us then content ourfelves with the
words of a learned leader of them, who is
himfelf a hoft. :

¢« No fubje& of England {fays he *) can
« be confirained to pay any aids or taxes,
« even for the defence of the realm, or
¢ {upport of government, but fuch as are

<« impofed by his own confent, or that of
¢ his reprefentative in parliament.”

To prove that evefy Englifhman has
really a reprefentative in parliament, the
fame commentator informs us, ¢ that on-
“ly fuch are excluded (from the pri-
“ vilege of voting for a reprefentative) as
¢ can have no will of their own ; that there
‘“is hardly a free agent to be found, but

* See Blackftone’s Commentaries, vol. i. R.
140, §. edit, o&tavo, printed at Oxford, 1773.

¢ what
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"« what is intituled to a vote in fome place
<t.or other,in the kingdom *.”

That we may not howcvcr fuppofe that-
the confent. of our reprefentative depends
upon our own perfonal confent, the learn~
ed commentator reminds us (of what is
moft certainly .true) that ¢ the reprefen-
¢ tative,, once - -chofen, is not bound to
¢ confult with, or take the adv1ce of his’
¢ conurugiis 4pon any par,tt_cular point;-
¢ unlefs he him{elf thinks it proper or pru«-
« dent;fo todg T.”

When the learned commentatat comes
to confider the foundation of the exclufive
privilege of the commons, by which all
gratits of fubfidies inuft originate in their

* Sée’Blvac':'Lf’crbhes Conimentaries, vol. id P
172 “The léarned author is rather hard upon us,
in this paflage. At a fingle {’crokt, he depnves, T
believe, three* “fourths of our fellow cmzens of free,
will and frée agency. Upon another occafion he
is as’ ﬁngularly generous, he beﬁows free will

and free’ agency é)n rays ‘of light, watches, &c. &e.
See ib. p 38

+ Sec hxs Commentar;es, vol, i. p. 159.

houfe,
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houfe, he rejeéts the general reafon affigni~
ed forit, * that the fupplies are raifed
« ypon the body of the people, and there-
« fore it is proper that they alone fhould
< have the right of taxing themfelves,” —
and affigns another, * that they are a zet-
“ porary elecitve body, freely nominated by
« the people, and therefote lefs liable to be
¢« influenced by the crown; and when
¢« once influenced, to continue {o; than the
¢ Jords; who are a permanent and here<
« ditary body, created at pleafure by the
2 king * 7

The attentive reader will obfetve, that

# See his Commentaries, vol, i. p. 16g; The
circumflance of their being a zemporary and elettive
body, is no doubt one good reafon why the com-
mons fhould be entrufted with the power of a tax-
ation ; as the circumftance of the lords being a per-
manent and  bereditary body, is a very good reafon
why they fhould 7ot be entrufted with it. The
danger however would, I apprehend, arife, not
from the infiuence of the crowsn, but from partialA
attachment to their own interefts, The diftinc-
tion of terres, nobles, 8ic. would foon arife, if the
power of taxing were intrufted with the peers,

the
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the citations produced, though all occur-
ring within the compafs of a very few
pages, are not eafily reconcileable to each
other.

In the firft it {hould feem that the pri-
vilege of granting aids is appropriated to
the commons, on account of their repre-
fentative capacity ; in thelaft itis no long-
er on that account, but becaufe they are
a temporary and elective body.

In the firft it fhould feem that their con=
fent to a tax makes fuch a tax conftitu-
tional ; becaufe rzkesr confent is the ex-
preflion of the confent of their conffizuents.
In the fecond it appears, that the confent
of the conftituents is a matter of perfect
indifference.

Thefe contradi¢ions I found, I did not
make them.

¢ No fubject can be conftrained 10 pay
“ any tax but by his own confent freely
“ given, either in perfon, or by his own
¢ reprefentative.”” Thisis thefence which
our lawyers tell us the conflitution has

' placed
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placed around Mr. Locke’s natural rght
of not'parting with our own property, but
with our own confent.

This is a queftion of faéts: let us'then
appeal‘ to fadts.

" If there be any truth in this afrei'tio'n:,'
it muﬁ follow, that the conftitution has
given to every man who is to coutribute to
a tax, the right of voting for his repre-
fentative. No man who has eyes to fee,
dand who chufes to make ufe of them, can
ferioufly believe this to be the cafe in Enp-
land.

" Many, who are not poor enough to be
ranked among ‘the non-willing, (fuppof-
ing with our commentator that want of
wealt)r implies want-of wi//) are yet bur-
geffes of no borough, have no freehold,
have none but copyhold lands; thefe mef
have no votes. |

Many a man’ hires ‘a piece of ground
for a long term; he gives perhaps ten
f)ognds a year; he‘l')uilds on it; the rent
of the houfe he builds is fixty or eighty

pounds
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pounds a year: furely he is 7ick enough
to have a wi// of his own. He ought
therefore to have a woze.

The holders of ftock are furely rich e-
nough to have a will of their own. Their
attachment to the conflitution cannot rea-
fonably be fuppofed to be lefs ftrong, lefs
enlightened, lefs active than that of land-
holders. Their &// depends upon the pre-
fervation of the conftitution. Yet thefe
men have no votes.

How many hundreds of our fellow ci-
tizens have large capitals engaged in ma-
nufattures: furely they are rich enough
to have a wi/l. Yet neither have thefe
men any votes.

Sum up the number of citizens under
thefe feveral defcriptions; add the other
numerous clafles of citizens, who, though
rich enough, as the phrafe is, to have a
will, have yet by the conftitution #o righs
to vote. Then fum up the number of
thofe who /ave that right, firike the bal-

lance, and it will be found that the non-

Ir ~ yoters
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voters are nearly three fourths of the
whole mafs of citizens. y

Here then the maxim fails; it is not
effential to the chara&er of a freeman who
is to contribute to a tax, that he have a
right of voting for his reprefentative. The
greater part of the fubjeéts of England,
though they contribute to taxes, have no
right of voting for their reprefentatives.

Nor éven of thofe who /awe a right to
vote can it with any degree of truth be
affirmed, that their own perfonal confent,
or the perfonal confent of their reprefen-
tative is neceflary to render a tax /legal.
If it could, it would follow, that no re-
prefentative could be chofen but by the
unanimous confent of every conflituent,-
that no /aw could pafs without the #zani-
mous confent of every reprefentative.

Here too, thank heaven, the maxim
fails.

There exifts 2 country, if indeed Poland -
can be faid to exift, where this idea of per-~
fonal individual confent was adopted and

carried
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carried into execution. With what fuc-
cefs, let its prefent melancholy ftate de-
¢lare. The whole fabric of the Polith go=~
vernment, all the abfurdities with which
it teems, are the natural confequence
of this very principle; that no fubject
fhould obey a law, or pay a tax, which
is not impofed by his own free con-
fent, given by himfelf or his reprefenta-
tive.

Yet this principle, pregnant with fuch
fatal confequences, have many of the
friends of America chofen as a fhield to
protect the colonies againft the power of
the Britith legiflature. This principle has
the fame extravagance laid down as the
corner ftone of Britifh freedom.

- Still however we are told, ¢ reprefen-
¢ tation and taxation are infeparable.”
Afk for proofs, urge the number of
perfons not reprefented and yet taxed,
you may puzzle, but you will not con-

vince. '
F2a One .
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One gentleman * afks himfelf ¢ what
¢« are the exa& bounds and limits of
« real reprefentation ?” I was impatient
to hear the queftion anfwered by fo able
and acate a writer,

But alas! ¢ he excufed himfelf from
¢ entering into the matter.” What a
lofs to the world! Why did he not prove
in his own concifé and nervous ftyle, that
the Americans fhould be ¢ excepted and
« exempted from the rcafons and the
¢ rules which obtain and take place in the
¢ cafe I of other unreprefented fubjeés?”
But it is probable, to make ufe again of his
own happy expreffion, ¢ the matter feem-
¢« ed to him {o clear, that whoever thould
¢ multiply words on this fubje&t, would
¢ hardly do it for the fake of being con-

¢« vinced §.”  'Whether this gentleman’s

% Author of the Confiderations on the Mea-
fures carrying on with refpet to the Britifh Co-
lonies in North America,

+ See p. 130,

1 See ib. p. ig.

§ See ib, p. 13,

alm
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aim be to convince him{elf or others I know
not. But words furely he does multiply.

Others, rather than give up their favo-

rite pofition, tell us, that the /and is re-
prefented *.—I}e' it fo—though it is true
only of freehold land ; but whofe confent
is it that is given then? Is it that of the
beaft who grazes on the land, or the plant
that grows on it, or only of the land it-
felf ?
" But if neither authority nor argument
will conwince us, the letter of acts of par-
liament muft do the bufinefs.—The cafes
of Chefter and Durham are cited as con-
clufive.

I allow all the weight that is due to
them ; and yet I might perhaps have been
miftaken enough to have cited them in de-
fence of the oppefite opinion. So far from
proving that reprefentation and taxation are
infeparable, they prove the contrary. The
Durham a& exprefsly fays, that before the

# This idea occurs in feveral American writers.

F 3 _inha.v
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inhabitants of that county were reprefent-
ed, ¢ they were liable to 2/ payments,
“ rates, and fubfidies, equally with the in-
¢¢,habitants of other counties, cities, and
¢ boroughs, who had their knights and
« burgefles in parliament*.” Allow the
a& to prove, that itis expedient, that thofe
who are taxed fhould be reprefented,- yet
to make the cafe of the Americans parallel
to the cafe of thofe who were the objedis
of this a&, they muft petition to fend
knights and burgeffes to parliament :—and
be refufed. Nor does this Durham a&
fupport the neceflary conne&ion between
co=f-nt and reprefentation, any more than
between reprefentation and taxation,——
Reprefentatives are not fpoken of as men
who ftand in the place of another, empow-
ered to give the confent of that other.—
They are not faid to reprefent, that is, a&
in the name, or by the authority, of their
conftituents : but to reprefent, that is, dif-

® 25 Car, I, c, a.

play,
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play, fet forth—¢ the condition of their
‘& country.” What is this to the plea of
not being taxed without confent ?

I may here perhaps be told, I expect to
be told, that 1am deftroying the diftin-
guiﬁxing chara&eriftic of Englifh happi-
nefs : beating down the firong bulwark of
Englith liberty. If an Englithman has no
,properity but What government pleafes to
i;ea.;ie him ; if government can fake what
he has, without his confents, where is the
difference between him and the fubje& of
a defpotic prince : between an Englithman
and a Turk?

Itis not my fault if I cannot fee proper-
ty where it is not. I can form no idea
of property, other than that which I have
given. That only is my property which the
legiflature declares to be fo. Inthisa Turk
and an Englithman are indeed on the fame
footing. 1 cannot therefore confider a zax,
impofed by the legiflature, as a part taken
from my property. Itis only a diminution
of the fhare 1 have hitherto, or thould o-

Fg ' therwife
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therwife have, enjoyed out of the common
ftock.

I cannot believe that my confent is necef-
fary to render this diminution alegal, con-
ftitutional a&; becaufe I know that nei-
ther was my own confent ever afked, nor,
of fix hundred men only excepted, that
of any other man in the kingdom. The
confent of the reft is no more afked, or
given, than our confent was afked or given
by our godfathers and godmothers, to the
baptifmal vow they made for us at the
font. '

What the commons agree to, becomes,
notwithftanding, a command of the legif-
lature.  We are bound to obey it. We
may, we can be, weare conftrained to obey“
it. .

Neither in this is there any difference
between an Englifhman and a Turk.

The refemblance however does not ftartle
me : though there be fome features alike,

there is difference enough to diftinguith
us.

That
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That difference will be found in the na-
ture of the body, to whom our conftitu-
tion has fo wifely entrufted the power of
taxation ; the power of apportioning and
diftributing the whole ftock of the commu-
nity. It is the circumftances, it is the par-
ticular relation, z4az body ftands in, to
the whole community, which makes this
power, {o dangerous in the hands of a de-
{potic government, to be fo very innocent
in theirs : and which therefore coriftitutes
in this refpect the eflential difference be-
tween a fubje@ of Great Britain, and the
fubje& of a defpotic government.

In defpotic governments the power of
taxation, the power of apportioning and
diftributing the whole ftock of the com-
munity is vefted in a fingle man, orin a
fixed and permanent body of men ; they
may have, they almoft always think they
have, afeparate and diftin& intereft from
the reft of the community. In England,
this power is vefted in a temporary and
elective body. They cannot have, they

cannot



~4 ACTs RELATING Part I.

cannot think they have, a feparate and
diftin& intereft from the reft of the com-
munity. They are #ow a part of the tax-
ing power ; they may foon ceafe to be a
part of it, :

In an abfolute government every dimi-
nution of my fhare in the public ftock, is juft
fo much added to the thare of himwho is to
apportion and diftribute that ftock. Inour
government it is quite otherwife. Every
diminution of my fhare in the public ftock
neceffarily caufes a proportionable dimi-
nutjon in the fhare of thofe who are to
apportion end diftribute that ftock ; and
the conftitution has provided that their
thare fhall not be {fmall. If I lofe a bufhel,
each of them will lofe a load ;—if I pay
thillings for the windows that light my
cottage, each of them will pay pounds for
the windows that illuminate his houfe *.

This

% T can recolle® but one inftance where this

perhaps does not hold altogether,—And that is in

the duties laid on beer that is brewed for fule.—If
all
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This is my fecurity. It is a real and
permanent one. I underftand what it
means :—it is obvious to my fenfes ; but
I underftand nothing of a confent which
was never given, which was never even
demanded.

But do the commons of Great Britain
ftand in the fame relation to the inhabitants
of America? If they do not, have the
commons of Great Britain, according to
the f{pirit of the conflitution, a right to
lay internal taxes in America? A

If they do not ftand in the fame relation,
we are, Ithink, warranted in faying, that,
according to the {pirit of the conftitution,
they have zof the power which is entrufted
in confequence of that relation.—For if it
be true, that the colonifts, by emigration,
were not releafed from their allegiance, it
is equally true that they forfeited not their
all the duties on malt and beer were confolidated,

and laid on malt in the firft inflance, it would be

at once more equitable, and, 'l fhould apprehend,
more fruitful in the produdt, as well as lefs expen=
five in the colle&ion.

rights,
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rights. If they are fubje@ts to one pur-
pofe, they are fubje@s to all. Now it is
the conftitutional right of a Britifh fubje&t
that the legiflature do not tax him, "but
by the mediation and authority of a certain
body of men, who ftand to him in that
particular relation we have above defcribed;
and in which the commons do ftand to
every inhabitant of Great Britain.

Does that relation {ubfift ?—In ftriGtnefs
of fpeech I think it does.—The advocates
for the colonies tell us that the acquifition
of America has trebled our manufa&ures;
has almo(t doubled the value of our lands*.
The ruin, or the oppreflion of America,
would deprive us of thefe advantages;
and would therefore be as feverely felt by
the members of the houfe of commons,
as the ruin or oppreffion of Great Britain.
In ftrictnefs of {peech then, the commons
cannot tax America ‘without at the fame
time taxing themfelves,

¥ See Mr, Pitt’s fpcech on the repeal of the

framp aét,
The
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The reciprocality of interefts is as real
between them and the Americans, as be~
tween them and the other fubje&ts of Great
Britain. |

But though it be as rea/, it is not fo
immediate in its effets, nor fo apparent
to thofe who are to pay the tax, perhaps
not always to thofe who are to impofe it.
Poflibly therefore it might not produce the
fame effe@s on the minds of the taxers :
moft certainly it would not give the fame
fenfe of {ecurity to the faxcd.

To give the parliament therefore a right
of taxing the Americans, without violating
the {pirit of the conflitution, fomething
farther perhaps may be required.—The
ac of taxation itfelf muft create the cir-
cumfances which are wanting to render
the reciprocality of interefts, not only as
real, but as apparent, as well to thofc
who are to impofe, as to thofe whoare to
pay, the tax. This it fhould feem is what
might be done without much difficulty.

7 _ A fhort
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A fhort plan for this purpofe will be of-
fered at the conclufion of this volume,

And under thefe reftriGions it fhould
feem, that the parliament would have a
conftitutional power of taxing the Ame-
ricans.

SECT.
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SECT. 1IV.

Summary of the arguments on the matter of
right.

F R OM what has hitherto been faid 1t
appears, that by the conftitution the
king is invefted with the power of grant-
ing what form of government he thinks
beft to all conquered or acquired countries.
That articles of capitulation, and treaties
of peace, though made by the Zing alore,
are binding on the whole legiflature.
That the terms of original charters
granted to fubjects forming new fettle~
ments, though granted by the king alone,
are by parity of reafon binding -on the
whole legiflature.
~ That this power has been exercifed by
fucceflive kings, and recognized by the ta-
cit confent of fucceflive parliaments, as
appears in the cafes of Ireland, of Wales,
of Berwick upon Tweed, of New-York,
6 of
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of Jamaica. And fince the Revolution in
a more remarkable inftance. ’

From thefe precedents the power may
fairly be concluded to be conftitutienal.

It has farther appeared, that in the exer-
cife of this power the king a&s neither in
his fupreme legiflative, nor in his fubor-
dinate legiflative, nor in his executive ca-
pacity ; but in another capacity, diftin&
from them all :—as the conftitutional a-
gent, and reprefentative of the whole le-
giflature ; of the whole nation: and which
therefore we have called—his procurato-
ria/ capacity.

That in this capacity he does not iflue
commands, but enters into compacis.

That thele compadts, whether made with
enemies or fubjedls, are binding on the
whole legiflature ; being indeed the ads of
the legiflature itfelf ; inafmuch as they are
the a&s of that perfon who, by the contti-
_tution, isappointed the agent and repre-
fentative of the whole legiflature.

It
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It appears farther, that by thefe compa&s
the parties contracting, whether conque:cd
or fettled, do agree with the king to recog-
nife themfelves and their country to be fub-
je& to the fupreme legiflature of Great
Britain: and the king on his part does
agree with them to repeal, as to them,
certain laws and eflablifh others; to
convey to them certain powers, which,
as fubjeéts they would not have by law;
and to exempt them from certain refiraints

to which, as fubje&s, they would be fub-
jected by law.

From hence it follows,. that the Ame-
ricans have, by the conflitution, a right
to all the powers and exemptions {pecified
in their original charters; to all the powers
and exemptions zof {pecified, but necef-
fary to the enjoyment of thofe which are;
and we have ventured to allow farther,
to all fuch as from the beginning of the
contraCt were, and down to the prefent
time have been, by both parties, under-
ftood and allowed to be intended by them,

G But
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But thefe powers and exemptions except-
ed, they are to every other purpofe fubje&
to the fupreme legiflature of Great Britain,
So that whatever power the fupreme legif-
Iature of Great Dritain could exercife over
other fubjeés, the fame it can exercife
over them.

It appears therefore, that unlefs an ex-
emption from internal taxation by the fu-
preme legiilature of Great Britain be a-
mong the exemptions thus {pecified, or
neceflary to the enjoyment of fome other
power or exemption that Zs {pecified, or
at leaft fuch as hath always been under-
ftood on their part, and allowed on the
part of the legiflature to be intended in the
original charters, the fupreme legiflature’
may exercife this power of internal taxa-
tion over its fubje&s in America, under
certain reftri¢tions.

For it has appeared that by the pay-
ment of a tax we do not give up any part
of what is our propersy; that the Britith
houfe of commons is vefted with the whole

property
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sproperty of -the kingdom in #ruf to ap-
portion what is neceflary to the governors
for the ends of government ; and that what
remains after the payment of fuch portion,
and that ozly is our property.

It appears farther, that when our con-
fent, or the confent of our reprefentative
is faid to be neceffary to fuch appointment,
the perfonal confent of each individual
fubje&, or of each individual reprefenta-
tive, is what cannot be intended.

For it has appeared that by far the great-
er part of the inhabitants of Great Britain
do not give their confent ¢ither to the lewy~
#ng a tax, or to the momination of thofe
who levy them. Nay, that in no period
of time they ever did. For at no time was
this right attached to others than to bur-~
gefles of certain boroughs, and to land-
holders of a particular defcription.

And it has therefore appeared, either
that reprefentation and taxation are not in~
feparable, or that reprefentation means
fomething different from what it has been

G2 by



84 AcTs RELATING Part I,

by many underftood to mean. The term
“ body of reprefentatives’” has by many
been underftood to mean, a body of men
chofen by the whole, or by a majority of
the community. But it appears that there
is no fuch body; the term therefore ap-
pears to mean a body of men chofen by a
part of the community; but fo circum-
ftanced and related to the reft, that they
cannot have or #/ink they have any fepa-
rate interefts of their own to purfue, to the
prejudice of the reft.

It appears that the houfe of commons
does ftand in thefe circumftances, and un-
der this relation to the inhabitants of Great
Britain.

Thefe circumftances, and this relation,
confift firft in their being an eledfive, fe-
condly in their being a zemporary body;
and laftly, in their being themfelves a
part of the perfons zaxed, at the fame time
that they are the faxers.

The two firlt of thefe circumftances are
equally true with refpe& to the Ameri-

cans,
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cans; as with refpet to the greater part
of'the inhabitants of Great Britain.

With refpe to the laft and moft mate-
rial circumftance, it appears that modes of
taxation #rght be invented, which would
create that relation, that indivifibility of
interefts.

And it has therefore been, we think,
fairly concluded that fuc/ a mode of tax-
ation would be conftitutional. Becaufe
the commons would, under thefe circum-
ftances, exert no other power over the in-
habitants of America, {ubje&ts of Great
Britain, than they can by the conftitution
exert over @// the other fubjeéts of Great
Britain,

To taxation therefore, under this'mode,
no conflitutional objeétions can lie but
{uch as are drawn either from the exprefs
words or neceflary implication or ancient
uniform conftrution of the original
charters. '

Can fuch objections be drawn from
thence? , '

G 3 PART



86 . AcTS RELATING Part II,

P AR T IL

ENQUIRYINTO THE MATTER OF
FACT.

SECT. L

What were the privileges granted to the
Jirfp fettlers in North America by the
Virginian Charters? .

' HAT were the privileges origi-
nally granted by the crown to the

colonies? A review of the charters is the

only means of an{wering this queflion.

- The firft charters were called by the
general name of the Virginian charters.
The territory they take upon them to dif-
pofe of, is a tra&t of land mentioned

in
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in them under the name of Virginia, and
defcribed as lying between the 34th and
45th degrees’of Latitude. ‘A tractin which
are comprifed a large part of the colony
of New England, together with the en-
tire colonies of New York, New Jerfey,
Penfylvania, Maryland, Virginia, and
North Carolina, and 2 fmall fragment of
South Carolina,

The earlieft of thefe charters grants to
Sir Thomas Gates, and others, the whole
precincts above defcribed, to be divided
into two feveral plantations. It was grant-

- ed by king James I*,

The preamble fets forth, that certain
perfons therein named, and others not
named, had befought the -king to grant
them his ¢ licence to deduce colonies”
into fuch parts of America, as lying be-

* See Colle&tion of Charters printed for.Owen,
Almon, apd Blyth, in 4to. 1766, No. I. The
charters in this colletion are referred to as au-
thentic by Mr. Mauduit, in" his Short View of
the Hiftory of the Colony of Maffachufet’s Bay.

G 4 tween
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tween four and thirty, and five and forty
degrees of northern latitude, did either
already appertain* to the k‘ing, or at
leaft were not in the pofleflion of any o-
ther c/riftian prince :

“That thefe adventurers meant to divide
themfelves into ¢ two feveral colonies and

»

¢¢ companies;’’ the one confifting of cer-

tain knights and others of the city of
London and elfewhere, who meant to be-
gin their plantation in fome convenient
place, between four and thirty and one
and forty degrees; the other confifling
of certain knights and others of Plymouth
and other places, who meant to begiﬁ

#* There is nothing more ridiculous than this
affertion, that thefe lands did already appertain to
the king, or that fuch as did not appertain'té him,
might yet be occupied by his order, provided thej.r
did not belong to any chriftian prince. This lan-
guage was borrowed from the crufaders, and can
pe juftified only by the madnefs of fanaticifm, It
js melancholy, but ufeful, to obferve how Iodg the
effecis of popular errors remain, even after the er-
rors themfelves are exploded,

their
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their plantation in fome convenient place
between thirty-cight and forty-five de-
grees of latitude:

That the king greatly commends, and
gracioufly accepts their defires for the
furtherance of a work which might tend
to the gloiy of the divine majefty, 1n propa-
gating the chriftian religion *: And there~
fore,

Grants to the clafs of adventurers of
the city of London the title of fir/? colony,
with leave to begin their plantation at any
place on the coaft of America between
thirty-four and forty-one degrees, and to
take péﬂ'eﬁion of all the lands, &c. with=
in the precin&@s there defcribed, there to

“inhabit and fortify, according to their beft
difcretion, and the difcretion of the coun-
cil of that colony.

His majefty grants to the adventurers
from the weft of England the title of the

* To 'which purpofe his majefty gives them
leave to rob and plunder alf dut chriftian princes. -

Second,
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fecond, or Plymouth colony, with leave to
begin their plantation at any. place on the
coaft of America between thirty-eight
and forty-five degrees of northern lati-
tude; and invefls them with the fame ex-
clufive privileges with which by the pre-
ceding article he had invefted the firft, or
London colony.

By the preceding claufes a// the lands
lying between thirty-eight and forty de-
grees inclufively, were left open to each
company alike. Firft occupancy it feems
was to fix and determine the property.

It is therefore provided that the plan-
tations of thofe who fhall fettle laft, fhall
not be made within one hundred Englith
miles of thofe who thould be firft planted.

The king ordains that each of thefe co-
lonies fhall have a counci/ to govern and
order a// matters and caufes, which may
arife within the colony, ¢ according to
¢ {fuch laws, ordinances, and infiruions,
¢ as fhall be in that behalf given and {ign-
¢« ed with his hand, or fign manual, and

<« pafs
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« pafs under the privy-feal of his realm of
¢« England.”

The king fixes the number of each of
thefe councils, who ¢ are to be ordaned,
“ made, and removed from time to time,
« according as fhall be diref?ed and com- -
« prifed in the fame nffruétions.”

Befides thefe colonial councils, one {u=
perior domeftic council is eftablithed, to
confift of thirteen perfons, to be appointed
by the king, to be called * the council of
¢« Virginia, to have the fuperior manag-
“ ing and direttion only* of all matters
¢ that may concern the government, as
« well of the feveral colonies as of any
s other place within the aforefaid pre-
¢ cin&ts of thirty-four and forty-five de-
« grees.of northern latitude.”

The colonifts are allowed to work, for
their own profit, all the mines of gold, fil-
ver, and copper, as well within, as on
the main land on the back of the colo-
nies, paying to the king one fifth part of

* That is, I fuppofe, they only,
all
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all the gold and filver, and one fifteerith
part of all the copper to be found there,
without any other manner of profit or ac~
count to him.

Theright of coinagealfois allowed them.
" They are allowed to carry over all fuch
perfons as are Willing to go with them,
and not « fpecially refirained by the king,”
with ¢ fufficient fthipping, and furniture
¢ of armour, weapons, ordinance, pow-
« der, viftual, and all other things ne-
« ceflary for the plantations, their ufe
¢¢ and defence.”

They are empowered to make a defen-
five war. Thatis, to repel By force all
« intruders” into their fettlements, all
¢ annoyers” of them.

They are allowed to impofe a duty of
two and a half per cent. on all merchan-
difes imported into the faid colonies by
perfons not being of the faid colonzes, but
being of realms or dominions under the
gbedience of the king, and a duty of fve
per cent. on all merchandifes imported

by
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by perfons. neither being of the colonies,
nor fubje&s under the -obeyfance of the
king.  And to enforce the payment of
thefe duties, they are allowed to jfeizr,
and detain, the perfons, thips, and goods
of the importers.

The duties thus colleCted are appro-
priated : ‘during the fpace of rwenty-one
year:, ¢ they are to be wholly employed
“ to the #/e, benefit, and behoof, of the
« faid feveral 'plantations, where fuch traf-
« fick fhall be made. At the expiration
< of that term they are to be taken to the
« ufe of the king, and colle@ed by fuch
« officers and minifters as the king fhall
¢ appoint.”

They are allowed to ¢ tranfport goods,
¢ chattel, armbur, munition, and furni-
¢ ture, needful for their apparel, food,
¢« defence, or otherwife, out of the realms
¢« of England and Ireland, and 4/ the o-
¢ ther dominions of the king,' without any
<t cuftom, fubfidy, or other duty during
¢ the fpace of feven years.”

' The
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The inhabitants of the coloniés, and
fuch of their children, as fhall be born
within the precinéts of them, arc to en-
joy < all the liberties, franchifes, and im-
“ munities, within ary of the king’s other
¢« dominions, to all intents and purpofes,
¢t as if they had been abiding, and born
 within the realm of England, or any
¢ other of the faid dominions.”

The king farther engages, on petition
being made, to grant to fuch perfons as
the refpetive council of each colony fhall
name, all the lands contained within the
precin&s of the colonies ¢ to be holden
« of the king, as of his manor of Faft
¢ Greenwich in Kent in free, and common
¢ foccage only, and not in capite.”

- Three years afterwards the king grant-
ed a {econd charter, e;:planatory of the
arft. So far as the firft related to the * firft

r London colony.” It is dated the 23d
>f March, 1609 *,

* See Collection of Charters, No, II.
A great
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A great number of new adventurers,
including all the companies of London,
are here named. They, and fuch others
as they fhould hereafter aflociate, are
ereCed into a body corporate, under the
title of ¢ The treafurer and compady of
adventurers, and planters of the city of
London, for the firft colony of Virginia.”?
~ Under this name they are allowed to
purchafe lands in England or Wales ; to
plead, and to be impleaded.

The grant of lands is extended, and
they are to be apportioned; and diftribut-
ed, by the treafurer and company, to the
feveral adventurers: proper regard being
had both to the proportion, merit, and

-fervices of each adventurer.

A new domeftic council is appoihted * :
the treafurer and members of the councily
pro hac vice, are namedéby the king ; but
are hereafter to be nominated, difplaced,

* I;l the former charter one domeftic council had
¢¢ the {uperior managing and dire&ion’ of both co-

Jonies : now a domeftic council feems to have
been appointed to each of them feparaiely,

or
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or continued, not (as in the former char-
ter) by the king, but by a majority of the
adventurers. Each member newly chofen
to take the oath of counfellor before the
Lord Chancellor, the Lord High Treafurer,
or the Lord Chamberlain.

To this council power is given to con-
ftitute and confirm, or to difcharge and
change, all officers, governors, and minif-
ters,needfultothe governmentofthecolony.

The council has farther the power of
eftablithing, or changing the form of go-
vernment in the colonies ; of making, and
abrogating laws to be obferved within the
precinéts of the colony, or upon the feas’
in going or coming.

The governors and officers appointed
by the former charter, are commanded to
‘be obedient to the governors and officers
appointed under the prefent charter.

The council has the power of admitting
new freemen, of disfranchifing old ones.

" It has the fame power of engaging fet-
tlers, and of free exportation for feven

6 years;
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years, as was granted by the former
charter.

The company is freed from all fubfi-
dies, and cuftoms, in Virginia, for one
and twenty years; and for ever from all
taxes upon goods imported thither: as
alfo from all taxes upon goods exported
thence into England, or other the king’s
dominions, five per cent. only excepted :
which {fum being paid, they may within
thirteen months after their firt landing in
England, or other the king’s dominions,
re-export them for fale in foreign parts,
without any cuftom, tax, or other duty.

The power of impofing duties on non-
freemen, is confirmed and extended. The
duties (over and above what are paid by
the freemen) are to be five per cent. for
non-freemen, who are fubjeéts of the
king’s dominions, and ten per cent. for
non-freemen, who are not fubje@s. The
duties are appropriated as before in the
former charter.

H The
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The treafurer and company, and the go-
vernors and officers, appointed by them,
are vefted with a full power ¢ to corred,
« punith, pardon, govern, and rule all
¢« adventurers, according to fuch orders,.
¢« as by the faid council thall be appoint«
¢ ed; and in defe& thereof, according to
« the good difcretion of the faid governor
« and officers :—as well in cafes capital
¢ and criminal, as in civil, both marine
¢ and others.—So that the faid ftatutes,
« ordinances, and proceedings, be as con-
<« peniently as may be, agreeable to the
¢ Jaws and policy of England.”

The governor in chief is vefted with the
power of executing martial laws in cafes
of mutiny and rebellion, in as large and
ample a manner, as thc licutenants of
counties are in England.

All privileges granted by the formes
charter, and not revoked by this, are re-
confirmed.

And it is provided that no new adven-
turer fhall be permitted to go into the co-

lonies,
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lonies, till he has taken the oath of fus
prewacy. A precautlon mtendcd to pre=
vent the {preading of the Romifh fuper-
ftition.

About two Years after this, another
charter was granted, to extend and ex~
plam that which we have now given an
account of ¥,

By this charter, weekly meetings, and
general qﬁarter]y courts are dire&ed to be
‘holden.

A power 1s given of fuing defaulters,
and compelling them to make good their
engagements.

A power is given of conferring the
frcedoin of the company to aliens; pro=
vided they be fubjéé’cs of ftates in amity
with the king.

A power of adminiftering, hot only the
vaths of allegiance and fupremacy, but
fuch other oath as the council fhall think

* See Colleltion of Charters, No., iii,

H 2 . ity
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fit, to perfons employed in the plantation;
and to fuch witnefles as may be called to
clear up any matter in controver{y.

Another power there is, if poflible, ftill
more extraordinary than any of the pre-
ceding : a power, than which, had it been
exerted, none could well bid fairer to bring
a colony to ruin.

It feems complaint had been made, that
artificers and others, after having received
premiums_for engaging in the fervice of
the company, had either refufed to go to
America at all, or being #/ere had mifbe-
haved themfelves; and on their return,
being convened before the council here,
had behaved contemptuoully to that court;
and had endeavoured, by flanderous reports
to difcourage others from * joining in the
adventure.”

To remedy this evil, the king empowers
any two of the council to bind over fuch
perfons to their good behaviour, and to
proceed againft them as is ufual in other

7 like
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like cafes in the realm of England :—¢ or
¢« elfe” (fays the charter) ¢ at their difcre~
¢ tion, to remand, and fend back *, the
« faid offenders, unto the faid colony in
¢ Virginia, there to be proceeded againft,
¢ and punifbed, as the governor, deputy, or
¢¢ council there, thall think meez : or other=
« wife according to fuch laws and ordi-
¢ nances, as are and fhall be in ufe there,
«¢ for the well ordering, and good govern-
« ment of the faid colony.”

The more attentively we confider thefe
charters, the more we fhall be convinced,
that they cannot operate to the fupport of
the claims fet up by the Americans of this
day.

One of the grants is evidently #/egal,
It gives a power, which the king could 7oz
convey, in whatever capacity he be confi~
dered as alting. In his procuratorial ca-

% To wit, as well thofe who had returned
from thence, as thofe who had never been.

H 3 pacity,



122 AcTs RELATING Rart 11,

pacity, no doubt, he might give powers,
and grant exemptions to the colonifts, which
they had not by law. But he could not,
therefore, deprive his other fubjets of the
prote@ion they enjoyed by law, or fub-
je& them to burthens, to which they were
not liable by law. Yet the king aflumes
the power of doing this. He conveys to
the council a right of exercifing that power
in a manner more wanton and cruel, than
was ever practifed by the Star-chamber.
Any two of the council might fend any
man, accufed of certain mi{demeanors, to
America *; there to be punifbed as the go-
vernor and council zhere—at once Judges
and parties—fhould think meet.

* The Americans are vehement]y offended at
the acts of par]umem made for fending to Enl7~
land, perfoas chu.éed with treafonable violations
of the laws, or ‘mth homicide or mayhem, com-
mitted in the execution of them. The fame per-
fons fcruple not to affert their right to all the
penefit of a charter, which fends Englifamen over
tn America to be tried for flander.

Among
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‘Among the mifdemeanors recited, one
is, ¢ fpreading of flanderous reports of the
county of Virginia.” Who can doubt
but merchants, interefted in the fuccefs
of the plantation, would have conftrued a
true and fair account of the hardfhips to

- 'be undergone, and the difficulties to be fur-
mounted, by the firft fattlers, into flan-
derous reports 2 ‘

But, befides that fuch a claufe is enough
to vitiate the whole of the third charter,
we may remark upon the general view of
them all, that they certainly had not any
fuch ftate of America as the prefent in
contemplation; and ‘that they contain
fcarce any provifion applicable to it.

The jarez‘ext. fet forth for 'eﬁabh'fhing

-thefe colonies, was the old ftale one of
« promoting the glory of God.” A pretext
which no man, who has turned over a {in-
gle page of hiftory, can hear of without

thuddering. The rea/ motive on the part
‘H 4 of
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of the adventurers, was the hope of ef-
tabiifhing a lucrative f7ade: on the part
of the crown, was the hope of enriching
itfelf by the difcovery of mines of gold
and filver. To this purpofe, two exclu-
five trading companies are eftablifhed.
Thefe companies, it is true, are invefted
with fome of the powers of fovereignty ;
that is, fuch of them as appeared neceflary
to the fupport of their exclufive trade,
What rights does this convey, to the co-
lonifts, to thofe who were to cu/tivare and
inhabit the wilds of America ? Does it con-
vey to them the right of enjoying #here in
America all the bleffings of the Englifh go-
vernment ?
. As to Ireland, the privilege of enjoying
in Ireland the Englifh form of government
(if we may believe Dr. Leland, and his
authorities) was granted to the adventurers
who fettled in that country; but is any
thing /i4e this promifed to the adventurers
who fettled in America? Noj; all the
Englifh
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Englith rights they could ever have exer-
cifed fere in England, are indeed preferved
to them, and to their children born in A-
merica, What follows ? They may come
then at any time and claim them.

It may not perhaps be difhicult to give
the reafon for the Englifh form of go-
vernment, having been communicated to
the firft {ettlers in Ireland, and not to the
firft fettlers in America. The adventurers
and fé¢tlers in Ireland were the fame per-
fons ; the chiefs who led over their friends
and dependents to ight for Dermod, meant
to {ettle there themfelves ; and they there-
fore afked and obtained the communica-
tion of the Englith law in their new fet-
tlements. But the original adventurers,
and the original fettlers in America, were
two different clafles of people; the one
were fervants of the other. The adven-
turers therefore obtained as many of the
powers of fovereignty as they could for
themfelves ; but for the fest/ers tHey atked

o_nly,
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only, that they might not forfeit the rights
they could otherwife have exercifed here,
that they might not be punithed as fugi-
tives, nor their children difinherited as
aliens.

Their lands ’tis true are granted in free
and common foccage, and comprefled, by
force of a fiGion, within a fmall diftri& of
the mother country. What right refults
from this ? Make the moft of it, no other
than that of voting in the ele@ion of re-
prefentatives for that diftrict.

The king indeed promifes that he will
lay no impofts, for a certain limited pe-
riod ; and accepts a ftipulated {um in lieu
of all impofts thereafter. But what ex~
emptions did the fettlers gain by this?
The power of impofing taxes on them was
ftill vefted in a council eftablifhed at Lon-
don; that is, in an eledtive ariftocracy.
By the firft charter this council was to be
appointed by the king, and though the fe-
cond charter gave the power of appoint-

ment
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ment to a-majority of the adventurers, yet
what did the fettlers gain by this? The
eleftors refided in England, and the coun-
cil fate in England.

. The Americans, I beueve, would hardiy
contend for fuch a government as this.
They would think themfelves fafer, I am
perfuaded, in the hands of a Britith par-
liament, than in thofe of an ariftocratical
council fo elected.

The provifions of thefe charters were
calculated for an exclufive trading compa-
ny. Colonization was confidered only as
. fubfervient to commerce: the rights of
the colonift would have been buried under
the weight of mercantile intereft.

But in truth thefe companies {ubfilt no
longer. The lands which were granted
to them, have, either by the authority of
fucceeding kings, or by the a@s of their
own council, been parcelled out to other
adventurers. A clufter of governments
have arifen, and if the prefent claims of
the Americans are to be fupported by

6 , char-
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charters, it muft be by the charters grant-
ed to thefe later fettlers *.

* It was thought, however, neceflary to flate
thefe original charters ; they at leaft ferve to thew
the fpirit with which the firft fettlements were un-
dertaken. ‘There appear to have been other char-
ters explanatory of the firft, fo far as it related to
the grants made to the Plymouth company : as the
two laft are explanatory of it, fo far as it relates
to the grants made to the London Company. But

they are not to be found, fo far as I know, in any
printed colleétion,

SECT.
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S ECT. I

What were the privileges granted by the
crown to the people of New England, by
JSirft charter of Maflachufet's Bay 2

HE patentees of what was {tyled the
fecond, or Plymouth company, in
the Virginia charters, had fpent large fums
of money with the hope of effecting a per-
manent and advantageous [fettlement *,
Tired out with repeated lofles, they were
on the point of abandoning the adventure,
when fome other men of fortune took it
up. In the year 1620, thefe laft obtained
a new patent explanatory of the firft 1.
It was about this time that one White,
a clergyman of Dorfetfhire, was looking
out for a fettlement for fome ejeéted mini-

* Sce Mauduit’s Short Hiftory of Maflachufet’s
Bay.

+ Ib. I do not find that this charter is any
where extant 'in print; but it is referred to by
the firft charter of Maflachufet’s Bay,

ﬁers:
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fters. He entered into a treaty with the
Plymouth company, by order and in the
name of Sir Henry Rofewell, and five
other gentlemen of Dorfetthire, to whom
the company fold the part of New Eng-
land * therein defcribed as lying at the
bottom of Maflachufet’s Bay.
Thefe new adventurers found the un-
dertaking to exceed their forces. Other
gentlemen being applied to, affociated
with them. A new draught of the former
patent was made out, in which the names
of the new aflociates were inferted, and the
tranfaction was confirmed by the king.
~ The council reliding 7in England were
fiill the direGtors, and {fupreme managers,

# This name of ¢ New England ” was given
to an indefinite part of the territory within the li-
mits of the Plymouth colony, by Charles I, then
prince of Wales, at the inftance of a captain Smith.
T'his captain Smith was a principal man in the
Plymouth colony, and had drawn a plan of this
part of it, 'The extent of it appears no otherwife
than by means of fuch and fuch names of places
that are ftill current.

of
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of the whole. The perfons fent out to
order and difpofe of the fettlement, were
fent under zheir authority, and acted by

their direction. l
It was abont this time, that the low
church party began to feel the feverities of
Laud’s perfecution : as thofe feverities in-
creafed, men of higher rank, and larger
property, began to look out for an afylum.
They applied to the company, and offered
to go over to the new fettlement with their
families and dependents. It was now for
the firft time, that any part of North Ame-
rica began to be viewed in the light of a
fixed abode. The colony till now had
ferved to no other purpofe than that of the
feat of a fa&tory, who were changed from
time to time as the purpofes of commerce
made convenient. It now began to wear
the face of a fettled plantation. This new
race of inhabitants, excluded from a// prof-
pect of a return to their zative country,
turned their eyes to this vacant region as
‘to their home. Difdaining therefore to
fubject
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fubjec themfelves to the controul of their
inferiors, and fearing to receive laws from
a country groaning under the perfecutions
from which they were about to fly, they
infifted on the cuftody of the charter, as
the pledge of their fecurity.

It can, I think, hardly be doubted, but
that fuch a transfer of the charter was i//e-
gal ; for, according to the terms of the
charter, the governor, deputy-governor,
and affiftants were to refide and hold their
courts in England. By what legal power
then could the charter be transferred to a
governor, deputy-governor, and afliftants,
who were to refide and hold their courts
in America?

This difficulty was either not attended to,
orover-ruled. A generalaflembly was called
on the 2gth of O&tober, 1629. A new go-
vernor, deputy-governor, and court of af-
fiftants were chofen, out of fuch of the
members as offered to go and fettle in A-
merica. They failed from Southampton

at
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at the end of March 1630, and took the
charter with them. _

Of that charter the following is an a-
bridgment *:

It begins by reciting the grant made by
king James L. in 1620. ¢ by which all the
tra&t of land between forty and forty-
eight degrees of northern latitude was
granted to the Plymouth company .

It then recites ¢ that the council efta-
blithed at Plymouth, had granted to Sir
Henry Rofewell, and others, that part of
the premifes, which is now called Mafla-
chufet’s Bay. This laft grant the charter
confirms; and, as if for greater fecurity,
re-grants the fame lands afrefh direély
from the king, with the ufual refervation
to his méjeﬂy of the fifth part of all gold

or filver ore.

% This charter is printed at the end of Mr,
Mauduit’s Short View of the Hiftory of Maflachu-
fet’s Bay.

+ This charter was explanatory of the firft ge-
neral charter of Virginia, cited above,

I The
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The grantees, and fuch perfons as they
fhould hereafter affociate with them, aré
made a body corporate, by the name of the
governor and company of Maffachufet’s Bay?
in New England, ;Nith perpetual futg:eﬁibn ;
écapacity of pleading and being impleaded,
of pdrchaﬁng lands or goods, of granting
or felling them. and of ufing a ;com‘m’or;
feal.
~ The charter goes on to regulate the go-
vernment of the corporation. It appoints
that there fhould be one governor, one
deputy-governor, and eighteen affiftants.
Thofe who are to be ihe firft invefted
with thefe offices, gnd hold them for the
year enfuing, are named in the charter.

Their fucceflors are to be chofen annyal-
Zy, by the majority of the company, out
of the freemen of the pompany. They afg
to take an oath of office, and are remove-
able for mifdemeanorg, «

Once every month the governor is to af-
{emblc the court of affiftants, wvhich is,
¢ to order and difpatch all fuch buﬁneffeé

¢ and
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¢ and occurrents, as fhall from time to
¢ time happen, concerning the company
< or plantation.” '

Once every quarter, or, if the court of
affiftants fhall {ee fit, more frequently, the
governor is to affemble a general-court of
affiffants and freemen. -

Thefe general courts are to admit free-
men, to ele& officers, ¢ to make laws and
¢ ordinances for the good and welfare of
¢ the company, and for the government
4 and ordering the lands and plantations ;
s which laws and ordinances are #oz to be
¢ repugnant to the laws of England.”

The patentees and their affociates are
empowered to engage fettlers, as well {fub-
jets as ftrangers. To employ fhipping ;
tranfport armour, weapons, ordnance,
ammunition, cattle, and all manner of
merchandifes, free of all duties for feven
years.

Theyare likewife exempted from all fub-
fidies in New England, « for the like {pace
# of feven years;and from all taxes and

Iz “ impo-
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« impofitions, jfor the fpace of twenty and
$¢ one years * upon all goods and merchan-
¢« difes, at zmyl time or times hereafter, ei=
¢ ther upon importation thither, or ex-
¢ portation from thence, into England, or

¥ ] can have no reafon to doybt of Mr. Mau-
duit’s accuracy. I {uppofe therefore this is a zrxe
copy. The reader will, however, remark, that it
differs effentially from the fecond charter of king
James, cited above. There a total exemption from
taxes and impofitions is granted for twenty-one years,
here only for feven ; there five per cent. is the per;
petual tariff after the expiration of the twenty-one
years, here it is the tariff after the expiration of
Jfeven years, and to continue only for twenty-one
years. In the firft inftance the king renounces a/f
right of impofing taxes for a certain confideration
for ever, here he renounces it for the fame confi-
deratjon, but only for twenty and one years. 1 own,
however, from the turn of this whole claufe, it
looks as if the words——-<¢ for the fpace of twenty
¢ and one years” had crept in by fome miftake of
the tranferiber. If it had not, inftead of faying << at
¢ any time or times hereafter,” it fhould have been,
¢¢ at any time or times within the faid twenty and
‘¢ one years ;” and fo again, after the word
¢¢ thenceforth > fhould have followed, <« during
$¢ the faid twenty and one years,”

¢ other



Se&. H. 178 THE CoLONIES. 117

¢« other of the king’s dominions, except
¢ only the five pounds per centum, due for
¢ cuftom upon all fuch goods and mer-
¢ chandifes as after the expiration of the
¢ faid feven years fhall be imported into
¢ England; or other the king’s domini-
“ nions, which five pounds per centum
 only, being paid, it fhall thenceforth be
¢« Jawful to export the fame goods, &eo.
¢ into foreign parts without any cuftom,
¢ &c. to be paid.”

The rights of natural-born fubjecs kere
in England, and within any of the king’s
dominions, are preferved to the fettlers and
their children.

In favour of thofe who were to fettle this
tax, this is the whole of what was ftipulated ;
and thefe therefore are all the privileges to
which the prefent colonifts can be under-~
ftood, under this charter, to have fuc-
ceeded.

The governor, affiftants, and freemen,
in England, ftand on a very different foot-
ing; they indeed in their general courts

' I3 are
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are empowered to make ‘¢ all manner of
« wholefome and reafonable oiders and
« laws, not contrary to the laws of Eng-
«land.” Icite the words as not knowing
how to give the fen/fe.

The obje&s of thefe laws are deferibed.
And thefe obje@s are :—to {ettle the forms.
and ceremonies of government and magi-
ftracy, neceflary for the plantations; to
name and ftyle all forts of officers ; to di-
flinguifh and fet: forth the feveral duties,
powers, and limits of their offices ; topre-
fc:ibe forms of oaths (warrantable by the
laws of England) for the due execution
thereof ; to difpofe and order their elec~
tions, and toimpofe Jewfw! fmes, mulls,
imprifonment, or other Jwfu/ corre@ior
on the breakers of thefe laws.

With refpect tothe fettlers then it thould:
feeny, that the charter fubmitted them to
an abfolute govemment ; for I fee no limi-
tation preferibed to the power of the coun-
cil over them : unlefs it be that the power
of taxation is not exprefsly given, Ta all
- other
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other laws made and publifhed, not by the
fettlers, not by a legiflative body refiding
among them, but By a company refiding
here in England, the planters are required
to pay all due obedience.

The only limitation of the power of the
council is contained in thefe words, which
follow immediately after the words em-
powering the council to infli& fines,
mulé@s, &c. ¢ according to the courfe of

$¢ other corporations, within this our realm
s of England.”

is4 SECT.
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SECT. IL

Abfiract of the charters of Connellicut and
Rhkode Ifland.

“ OD in his providence (Mr. Hut-
¢ chinfon very gravely remarks)
¢ bringeth good out of evil *.”” His proof
15, ¢ that it is to bigotry and blind zeal
<« we muft attribute, if no# the fettlement,
“ yet at leaft the prefens flourifhing fate
*¢ of North America.”

True it is that bigotry and blind zeal
contributed to unpeople England, as it had
to unpeople other parts of Europe; and
that thofe who were driven by it from
hence took refuge in America. Equally
true it is that the fame fpirit of bigotry
and blind zeal raged among the new emi-
grants with tenfold gxleater fury than it

had ever raged again/l them here; that it

* See his Hiftory of Maffachufet’s Bay, vol. i.
P 3
forced
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forced them afunder with greater vio-
lence than it had colle&ted them together.
They were like the men of Babel; no
man underftood his brother. But bigot-
ry and blind zeal no more contributed to
render America flourifbing, than the mul-
tiplicity of languages contribute to make
men knowing. A

Thus much is certain, bigotry and blind
zeal brought difperfion out of union.
Hence new fettlements were formed, and
new charters fued for.

By degrees part of thefe religionifts fell
away from the reft. Some fettled upon
the river Conneticut. Another part went
and occupied Rhode Ifland.  Each of thefe
divifions bethought themfelves of apply-

‘ing for, and found means of obtaining a
feparate charter *.  From that diftri@, of
which the‘whole had been already grant-
ed to the whole body of the adventurers
under the Plymouth charter, two large

* See Colle@ion of Charters, No, vi. and vii.

diﬁri&g
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diftrits were diflevered in favour of
a part of that body, without the pri-
vity of the reft. Thefe new tribes were
each of them ereGed into ¢ a body cor<
¢ porate,”” and enjoined to ufe the powers
vefted in them ¢ according to the courfe
«“ of other corporations within the king<
¢« dom of England.”

Mean time nothing can be more firik+
ing than the difference between the fitu=
ation of the adventurers under thefe two
laft charters, and that of thofe under the
firft. On the one hand exemptions were
granted to the patentees of Maflachufet’s
Bay, which were not granted to the pa-
tentees of Connecticut and Rhode Ifland.
On the other hand more extenfive powers
were granted to the latter in one or two
effential points.

The reafon of this difference is obvious.
In the charter granted to the patentees of

Maffachufet’s Bay the king had in con-
templation only a fet of merchants and
adventurers refiding in England, and car-

rying
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- rying on by their factors and agents an
exclufive trade to a certain part of Ame-
rica. In granting the charter to the pa-
tentees of Conne&icut and Rhode Ifland,
he had in contemplation to prefcribe a
form of government for a number of {ub-
je&s already fettled there. '

Thus, for inftance, the general court of
the company of Maffachufet’s bay was to
confift of the governor, or deputy-gover-
nor, and fuch of the gfiffants and free-
men as were prefent; that is, all the free-

‘men had a right of being prefent, and vot-
ing at thefe courts. In Conne&icut and
Rhode Ifland, the freemen of the differ-
_ent towns and diftri®ts were to eledt de=
puties to deliberate, and vote for them
‘in the general courts. |

To the patentees of Maffachufet's Bay,

‘an exemption from the payment of all

_cuftoms on goods exported from Eng-
land was granted for the fpace of fevén
years. To the others, this exemption is
exprefly denied.

The
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The patentees of Maflachufet’s Bay-
had no power of ere@ing courts of judis
cature. To the others this power is gi-
ven.

In thefe charters, it is not the moft fan-
guine advocate of the Americans that can
find any thing, to juftify their claim of in-
dependence on the parliament or laws of
England. On the contrary, the laws of
England are throughout referred to as the
ftandard, by which the validity of their
own regulations is to be tried. The le-
giflative powers conveyed to them areto be
ufed in the manner ‘¢ that other corpora-
¢ tions in England ufe them.” And {fure-
Iy no corporation in England did ever fup-
pofe that their powers of fubordinate le-
giflation exempted them from the fupreme
legiflation of parliament.

In the charter of Rhode Hland we find
the following claufe. ¢ Many of the in-
« habitants cannot in their private opi-
“ nion conform to the public exercife of

¢ religion
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< religion according to the liturgy and
« ceremonies of the church of England,
« or take and fubfcribe the oaths and ar-
« ticles made and eftablifhed in that be-
« half; and for that the fame, by reafon
¢ of the remote diftances of thofe places
¢ will, as we hope, be no breach of the
¢ unity and uniformity eftablifhed in this
«¢ natibn, we have therefore thought fit
$ to ordain—that no perfon, within the
s faid colony, fhall, in any wife, be mo-
s lefted, or called in queftion, for any dif-
#¢ ferences in opinion in matter of reli-
« gion—any law, ftatute, &ec, of this reakm
“ to the contrary notwithftanding.”

Here then we fee a {pecific law of zkis
realm, I mean the act of uniformity, by
which the colonifts thought they //ﬁu/d be
bound, unlefs they had a fpecific exemp-
tion. 'The obje& of this law was fuch, as
would render the obfervance of the law
itfelf, in thefe uncultivated and diftant
regions, a matter of the greateft pofiible

' indif-



¥26 ACTS RELATING Part 11,

indifference to the government in Eng-
land. '

Suppofing the Englifh clergy to be as
intolerant as the moft uncandid of their
enemies have ever reprefented them, yet
here were no endowments to tempt their
avarice. 'The {cene was too remote to be
galling to their pride. Few, if any, of
the fettlers were of the church of Eng-
land. They were of various {eéts, no one
of which but had teftified jts hatred to the
reft.  Yet even this law they thought
might legally be put in execution againft
them. They felt that they were legally,
fubje& to it. And they therefore prayed
a {pecific exemption from it. If without
that fpecific exemption they would have
been fubje&ts to this law, why not to
others?

The charter of Maffachufet’s Bay con-
tains nothing more than an exclufive right
of trading within a particular diftrit of
America. This right is conveyed to a

| company
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company refiding in England. That com~
pany had extenfive privileges, but hardly
any of the powers of political govern-
ment. They had indeed the power of
impofing commercial duties, but they
could lay no domeftic taxes, either on
freemen or non-freemen. They could
eret no courts. The people whom they
fent out, or fuch of the adventurers as
went of their own accord, had no other
protection for their rights than what was
to be found in the courts /Zere in England;
the fame protection which a Gentoo maj
find at prefent. The patentees were ex-
empted from cuftoms and duties for a gi-
ven time; but fuch an exemption fo li-
mited, is itfelf the ftrongeft confirmation
of the right.

Some of thefe defes are fupplied in
the charters granted to Conne&icut and
Rhode Ifland. But in neither of thefe is
there exprefled or implied any thing like
';.1' total emancipation from the power of

nar-
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parliament, except as to the fingle ob-
je& of conformity to the church of Eng-
land: nor does any reafon appear why
fuch an emancipation fhould be neceflary
to the exercife of any power, or the en-
joyment of any exemption that is there
exprefled.

SECT.
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SECT. 1IV.

What were the privileges granted by the
Crown to the New-Englanders, by the
Second Charter of Maflachufet’'s Bay ?

N the general flaughter made of cor-
porations, toward the latter end of the
reign of Charles I1. the company of Maf-
fachufet’s fhared the common fate. It was
"in the yeat 1683, that a monfter called a
quo warranto was let ldofe‘ upon them;
from the court of King’s Beneh, to devour
their privileges. And in the year follow-
ing, another of the fame breed, called a
Jeire facias, out of the court of Chancery,
to fummon them to make their appearance
within a month. ~Having neither wings
to fly with, nor command over the waves
to ftill them, they came not within the
time. For this contem'pt judgment was
entered up againft them. From this time

the crown faw them proftrate at its feet.
K At
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At the refurretion of the conftitution
under king William, entreaty was ufed
with. his majefty to reftore the ancient
charter. The requeft, as.to the fpecific
terms of it, was refufed. They were de-
nied what they atked for; but, what is
fingular, they were granted more: a char-
ter was granted them, in many refpeéts
more beneficial than their old one.* Itis

'* See this charter in the Appendix to. Neale’s
Hiftory of New England, vol. ii. number I. Itis
reprinted in the collefion printed for Almon, I
could not read without furprize the following paf-
fage in a book attributed to Mr. Burke . The
writer is fpeaking of this colony. ¢¢ Some time
*¢ after the revolution (fays he) they rcceived a new
¢¢ charter, which, though very favourable, was
*¢-much inferior to the extenfive privileges of the
*¢ former charter, which indeed were too exten-
¢ five for a colony.” Surely this writer had not
attended to the firft charter, or had forgot that it
was granted to a company rsfiding in England.
And therefore with all it’s extenfive privileges want-
ed all the powers neceflary to conftitute a political
government,

+ See Account of European Settlements in America, vol.
3. p. 16g, edit. 5.
. this
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this néw charter which goes by the namé
of the fecond charter of the Maffachu-
fet’s Bay.

This charter (aﬁe‘t"rééiting the feveral
charters heretofore granted to the compa~
ny of" Plyn‘xouth ‘and to the patentées of
Maflachufet’s Bay, and the vacating of
this laff charter on a writ of fCire facias i 111
court of Chancery); féts out with' nam<
ing as the {ubject of its difpofal, the eolo-
ny of Maflachufet’s Bay: to which, how-’
ever, we find now, for the firft time, ag-
gregated 2’ number of other fettlements;’
known by the refpeitive names of «New'
« Plymouth’; the ptovince of Maine ; the’
« territories called Acadia, o Nova Sco-
* tia;” with the intermediate waftes.

It is remarkable, that'the terms " ufi-
der which they ftand characterifed in the’
charter, are thofe of jfaifories, and colo-
nies: the firft of “which “feems to thew
thie legal ided entettained ‘of the fettlers
under the former chattéfs,  The law ¢ori-
ﬁdered them as faftors, of agents, of a

K 2 com=
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company.: the governing part of which
was fuppofed to be fixed, "and refident
in England.

. The_ ¢ factories and colonies,” thus in-
corporated, are not declared (as in the
former charters) ¢ a body corporate and
¢ politic, cqpablé of pleading, and being
impleaded,” &c. but are ereedinto  one
“ real province.”—A very different kind
of fociety, and requiring far other powers
than a mere body corporate.

The affairs of the province accordingly
are to be adminiftered by a governor, de-
puty-governor, and fecretary, all three
at - the nomination of the crown ; by
twenty-elght afliftants, or counfellors, to
be annually chofen by the general affem-
blies ; and laftly, by reprefentatives to be
deputed by the refpetive towns and dif-
tricts.

. 'The council is to coniiit of the gover=-
nor; or deputy-governor, and leven, at
leaft, of the affiftants,

The
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The general courts, or allemblies, are
to confift of the governor, or deputy-go=
vernor, the afliftants, and the reprefenta-
tives.

With the governor is Iodged ythfe power
of fummoning the council, and general
courts. Both, or either, as often as he
fees' fit. But the general courts he is
obliged to furnmon once a year at leaft.
~ He may adjourn, prorogue, or diffolve
them at his pleafure. He has a negative
on zalf laws; as alfo in the ecle@ion of
counfellors,

He has the command of the militia
within the province: he may ered, or de-
x.lliolifh forts, and ‘commit the goverh-
.‘mcnt of them to fuch pcrfons as he
i)leafes.

' Thefe are als in which, by the char-
ter, he is bound only by his own dif-
cretion.

Other a&s are not to be done but with
“ the advice, or confent” of the cov..cil,

K 3

e
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It is with their ¢ advice and confent”
that he is to appoint judges, commlﬂioners
of oyer and terminer, fheriffs, Jufhces of
the peace, and other officers, belongmg
to the council, or courts of juftice; to do
all that is neceffary for the probate of wills,
and r*r’mtmg adminiftrations ; to iffue hls
warrant for dlfpoﬁng of the taxes levied
by the general aflemblies, for the defence
and fupport of the government, according
to fuch alls as {halll be in force within the
province; and to grant commiffions for
exercifing martial law.

It is with the general affemblies that it
lies to elet annually the affiftants or coun-
fellors ; and to amove them for mifde-
meanors ; to fix the number of reprefen-
tatives, which each county, town, or
place, 1s to de_p_qtc: the right of voting;
however, being refirited to freeholders
of forty fhillings a year, or men pofleffed
of fome other eftate of the value of fifty
Pounds ; to ereCt courts; to make all
manner of # wholefome and reafonable

“ laws,
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< laws, either with penalties, or withéut,
“‘not repugnant to the laws of England;”
toappoiat annually all civil officers, except
-thofe referved to the crown, or to the go-
vernor as above mentioned ; to fet forth
the feveral duties, poweérs, and limits of
the officers appointed by themfelves ; to
prefcribe the forms of oaths to be taken
by fuch officers, fuch oaths, as before,
not to be “ repugnant to the latws of Eng-
¢ Jand _to impofe ¢ fines, mul&s, im-
¢ prifonments, and other punithments ;"
¢ to impofe, and levy proportionable and
«¢ reafonable affeflments and taxes, on the
<« eftates and perfons of all the proprietors,
¢ or inhabitants of the province;” and,
finally, to authorize the governor, when
they fee fit, to lead the militia out of the
limits of the province.

Itis in the name of the king, that all
courts of juftice are to be holden; and
they are to have a power of ‘¢ hearing
¢ and determining, all manner of pleas,
¢ real, perfonal, or miked; in caufes cri-

K 4 : . minal,
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“ minal or civil; on matters capital, or
“ not capital ; and of awarding, and
“ making out execution thereon.”

To theinhabitants in general, are grant-
ed all the liberties of natural-born fubjecs
within any of the king’s dominijons; the
right of appealing to the king, in dernier
refort, from any“‘ judgment or fentence,”
in any perfonal a&ion, Wherein the matter
in difference exceeds the value of three
hundred pounds fterling : foﬁtc/z of them
as pofiefsa frechold of the yearly value of
forty fhillings, or a perfonal eftate of the va-
lue of fifty pounds,. is grantéd a right of
voting at the eletion of reprefentétives {0
fervein the general affemblfes ; and, laftly,
by an exprefs provifion, to all except Pa~
pifts, a full liberty of confcience, "

To the king himfelf are referved, the
pdwérs of ere@ing courts of admiralty ;
of nominating the governor, lieutenant-
governor, and fecretary ; of receiving ap-
peals in perfonal aGions; of difallowing,
fo it be within three years after their en-

‘aé‘cment,
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a&ment, any laws made by the general
affemblies. - -

" From thefe laws, however, are except=-
ed, fuch as fthall be made to pafs any grant
of lands within the three colonies of Maf-
fachufet’s Bay, New Plymouth, and the
province of Maine only. Laws for thefe
purpofes are exempted from difallowance.
Finally, 'to the king are referved all trees
of a certain diameter; and, as in former
charters, the fifth part of all gold or filver
ore, and of all precious ftones. _

Many, we are to obferve, are the
powers granted in this charter, which
were wanting in'the former. Among
others, that of levying taxes on themfelves
is particularly obfervable.”

Itis from this fpecification, whereby the
power of taxation is, by the parliament,
fpeaking through the king, communicat-
ed to the colonies, that fome are forward
to infer the parliament’s having renounc-
ed it for itfelf. But this inference feenis
not juft,

The
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The circumftance of two taxing powers
over the fame body of perfons taxable ; of
two taxing powers, I fay; a fubordinate
one befides the fupreme; of two fuch tax-
ing powers, eftablithed for raifing funds
for different purpofes, is by no means
new. The truth is, nothing can be lefs
fo. Wefeeit everywhere. Look around
us any way, it ftares us in the face. Not
a parifh in the kingdom, but has a power
of taxing itfelf; or, to {peak more accu-
rately, not a parith in which there is not
a certain body of men, the veftry,to whom
within the limits of that parith, for cer-
tain purpofes of that parifh, belongs a
power of laying taxes on the reft. Are
then the perfons thus taxed, are they by
virtue of their being fubjected to the au-
thority of this one taxing body, exempted
from the authority of every other taxing
body ? and in particular from the fupreme
univerfal taxing authority of parliament?
No: they are again taxable by a fecond
taxing body, viz. the veftry as above, with

two
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two juftices fuperadded, for certain other
purpofes of that parith. They are a third
time taxed, if the parifh be a corporation,
by a third taxing body, the rulers of that
corporation, for the purpofes of the cor-
poration. They area fourth time taxed by
a fourth taxing body, the juftices of the
county, for the purpofes of the county.
Laftly, they are a fifth time taxed by par-
liament; a fifth, and univerfal taxing
body, for the univerfal purpofes of the
whole empire.

The inference in itfelf then is nothing
lefs than juft. That to king William in
particular, who granted the charter, it did
not appear juft; that he never meant it
Jhould be made ; that he never thought it
would be made, is what the grantees had
early, and authentic proofs of.

To himfelf, we may remember, the
king had referved the power of nominat-
ing the chief officers, the governor, de-
puty-governor, and fecretary.

The
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The refervation, it feems, gave great
offence; fo much ‘that the agents thought
it neceﬁ'ary to go into arguments to Jufti-
fy them for having accepted the charter
with fuch a clog to it.

VIn the coutfe of thofe arguments, the
'1dea of exemptlon from parhamentary
taxation is zfere broached. We fhall fee
how it was Jere received. Confider, fay
they to their conftituents ; conﬁdér, tho’
‘you have not thofe powers, hOW ample
are thefe you have.

 «The general court h;s,” (by this char-
ter) ¢ with the king’s approbation, as much
< pa}-wer‘in New England, as the king and
« parliament have in England. They
¢ have a// Englifh liberties :—can be touch-
«“ ed by no law: by no tax, but of their
¢ own making *.”
~ The province caught up the idea. Ac-
cordingly the firft a& of the new lcgiﬂé,-

* See Neale’s Hiftory of New En’gland, vol.
Al Pu 479.

ture
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ture was (fays Mr. Hutchinfon *) a fort of
Magna Charta, afferting their claims, und
privileges ; among which this was not for-
gotten. |

It is among the principal of thefe af-
fertions, ¢ that no aid, tax, tallage, affef
“ ments, cuftom, loan, benevoléﬁéé, o1
¢ impo'ﬁtion whatever, thall be laid, affef~
¢ ed, impofed, or levied on any of their
« majefties fubjects, or their eftates, on any
« pretence whatfoever, but by the a& and,
«“ Ednfén‘g of the governor, council, and.
“ reprefenfatives of the people, affembled
¢ in general court.’

That the province wifbed to have the
charter interpreted in the {enfe their agents
put upon it, is abundantly apparent. Did
the Zing then interpret it in that fenfe?
We fhall foon fee. He difallowed the ait,
It was exprefsly put to him, whether that,
which they wifhed for, was his meaning ?
and his anfwer was as exprefsly in the

* See Hutchinfon’s Hiftory of Maflachufet’s
Bay, vol, ii. p. 64.
. 7 negative,
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negative. * Did your majefty méan to”
exemptus,” fay the reprefentatives, *“from
parliamentary taxation ?” Says the mo-
narch—¢¢ No.—You the fubordinate le--
« giflative body of this my province fhall
¢t not be the on/y body having power to
«¢ lay taxes. Others, one other fuch body
“ at leaft there fhall be befides.” What
fhall be this body? The king alone?
That, I truft, will hardly be maintained.
If any one can find ‘out another, befidés
the parliament, let him produce it.

SECT:
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SECT. V.

What were. the prk'z'fvz'legg:‘cbnveyed by the
crown to the proprietor and inﬁabz)‘énz‘sqf,‘
Maryland in the Charter of Maryland ?

i ) ESIDES thefe 'govefnlnents; which :

¥ alone are called chartered; there are

others, which though equally derived from
charters, are called proprietary.

Thefe Mr. Juftice Blackftone defines to
be- governmentsy;. ¢ granted- out by the
«c crown to individuals, in. the nature,of :
¢ feydatory: principalities, with:all the.in-
« ferior regalities and: fubordinate  powers.-
«« of legiflation, which formerly belonged s
¢t to.the owners,”’ as hethinks proper._to -
call them,; - ¢ of counties-palatine.”

The firft of thefe proprietary govern-
~ ments, (or indéed of ‘any-of the colonies
founded for the exprefs purpofe of fet-
tling) ‘which was difmembered from the

general
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general grants of Virginia, was Maryland,
It was granted, by a charter of the &eér
1632, to Cacilius, Lord Baltimore ¥, 4
Roman Catholic, who ¢ was induced,”
we are told, « to attempt this fettlement;
«¢ in hopes of enjoying liberty of confci-
<« ence for himfelf, and fecuring it to fuch
¢« of his friends, to whom the feverity of
¢ the laws might loofen their ties to their-
¢« mother country t.”

-The conflitution’ given to the colony by
this charter, is rémarkably different from:
that of any other we have yet feen.

In the firft place, the whole colony, that
is, we are to underftand the foil of it, is,
under the ufual refervation of the fifth part
of all gold and filver ore granted to that
“lord and his heirs, to be holden of the"
king, as of his caftle of Windfor in free,
and common foccage by fealty only.

* Collettion of Charters, No. IV.
~T Account of the European Settlements in
America, Vol, ii. p. 227.

Then-
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- 'Then comes a claufé, which feems
firongly to chara&erife the light in which
the continent of North America, as we
have before intimated, had till that time
been confidered; 1 mean that of a flation
for factories; and not for fettlements; a
country to trade in rather than to culti-
vate. . A {pecial appellation is according-
ly beftowed on the country granted in this
charter ; it is ere@ed into a province, in
order (fays the charter) ¢ that the country
¢ thus granted may be eminent above all
¢« other parts of the faid territory, and
s dignified with higher titles.”

It is declared in exprefs terms to be tio
longer a part of Virginia, or dny other
CO]Ole‘ whatever, nor dependent on
“them, nor fubjet to their laws, but en-
‘tifely feparated from them; to be {ubje&
to the crown of England only, and there-
“on to depend.

To lord Baltimore - is granted the fole
and abfolute proprietorfhip, as we have
already intimated, of all the lands, as alfo

L the
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the patronage of the churches, faving on-
ly the faith and allegiance to, and fove-
reign dominion of the king. With the
power of granting out fuch pareels of the
premifes, and that under fuch tenures, and
for fuch cuftoms and {fervices as he fees
fit, to be holden of himfelf immediately:
which that they may be, every law and
cuftom in general to the contrary, and
particularly the ftatute of ¢ quia emplo-
< res” is difpenfed with: power is allo
given him to ere manors, with courts
baron.

Thus much for the rights given to him
as proprictor of the foil.

In his political capacity are conferred
on him in general, all the temporal rights
of what kind {oever which ¢ any bifthop
¢« of Durham ever had in the bifhoprick
¢ or county palatine of Durham.”

In particular, as to his legiflative
powers, he is to fummon the freeholders ot
their deputies, ¢ when, and as often,
* and in fuch fort and form” as to him

fhall
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fhall feem meet. And on fudden emer-
gencies, without convoking fuch affem-
bly, to him fingly is given the power
¢ of making ordinances having the force
“ of law; provided fuch laws be not re-
* pugnant to the laws of England, nor
¢ extended in any fort to bind, charge,
“ or take away the right and intereft of
‘¢ any perfon in his life, members, free-
¢ hold, goods or chattels.”” He may pre-
{cribe forms of judicature and manners of
proceedings.

As to the executive power, in him itis
all lodged, and he may either exercife it in
perfon, or by deputies of any denomina-
tion. He may appoint judges to hold
pleas, ‘award and determine in all caufes
whatfoever. And, what is properly fpeak-
ing part of the legiflative, that is a dif~
penfing, rather than a part of the execu-
tive, power, he may pardon all offences,
whether Jefore or after judgment *.

* Would the patriots of Maryland lay claim
to this claufe of their charter?

I 2 To
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To him alfo is given the power of levy-
ing traops, with all the authority of a
captdin-general ; the power of conferring
titles of honour, provided they be not
fuch as were then ufed in England; of
ere&ting incorporate towns into boroughs,
and boroughs into cities; of ere@ing and
appointing {ea-ports, harbours, and other
places where on/y, goods are to be laden or
iinladen in the province; with the fole
difpofition of the cuftoms and duties to
be affefled and paid thereat.

Thus much concerning the political
powers given to him fingly.

Other powers he is to exercife with the
advice and confent of the frecholders or
their deputies: it isin general with their
advice and confent that he is to exercife
the power ¢ of making any laws whatfo-
¢ ever, appertaining either to the public
¢ ftate of the province, or the private uti-
¢ lity of particular perfons;” provided
fuch laws be ¢ not repugnant to the laws
¢ of England;” and in particular of im-

pofing



Se@. V. 1o TuE CoLoNniEs. 149

pofing cuftoms and fubfidies on all ex-
ports and imports.. Of territorial taxes all
this while no mention 1s to be found.
 To the fettlers in general is granted a
free power of emigration, notwithftanding
the Ratute of fugitives; to them, and to
their children born in Maryland, are pre-
ferved all the rights of natural born {ub-
je&s in the kingdom of England and Ire-
land, with the right of exporting and im-
porting all forts of merchandifes, the pro-
du¢t of England or Maryland, on paying
the fame duties as the 7¢f of the {ubje@s
of. England for the time being, and 7o
more: to fuch of them as fhould be free-
holders, 1s given the power of voting, ei-
ther in perfon or by deputy, as the pro-
prictor fhould appoint, in the legiflative
aflembly. : '
i 'To himfelf, as we before remarked; the
king has referved the fovereign dominion,
-with the fifth part of all gold or filver ore.
To the fubjedts of England is referved the
L 3 righy
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right of fithing on the coaft of Maryland,
in common with the fubjeéts of Mary-
land.

As to the right of taxation,q the king
renounces it for himfelf, his heirs, and
fucceflors: and in terms which appear to
me very forcible and decifive.

“ We covenant (fays the charter) that
¢ we, our heirs and fucceflors, will at no
« time hereafter fet, or make, or caufe to
“ be fet, any impofition, rate, or contri-
“ bution whatfoever, in and upon the
¢ dwellers and inhabitants of the aforefaid
« province for their lands, teriements;
¢ goods or chattels, within the faid pro-
¢ vince, or to be Jaden or unlader within
¢ the ports or harbours of the faid pro-
“ vince.” And ¢ this declaration,” as it
is ftyled, < is required to be received and
¢« allowed in @/ his courts as fufficient and
¢ lawful difcharge, acquittance, and pay-
“ ment *,” How

* The abundans cautela of the lawyer has here,
as is very apt to be the cafe, ended in obfcurity.

By
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How numerous and how material the
points are in which this charter differs
from every other that we have examined
we may now perceive. But that which
is moft to our purpofe to remark, is
the king’s abfolute, and formal renuncia-
tion of the right of taxing: a renunciation
much too important, it thould feem, not
to have been made, as it is here, In ter-
minis, wherefoever it was intended it
thould be underftood to have been made.

As to the extent of this renunciation, it
depends upon the relation which the co~
lonies were fuppofed to fland in to the king.
What that relation was, is a queftion that
has been the fubje& of much 'coutroverfy.

By ihis declaration, is meant the abovementioned
claufe of covenant : and when it is faid that clauvfe
fhall be received as payment of a fort of debt,
which by the fame claufe was never to become due,
nothing more is meant than this; that to any
profecution on account of fuch a debt, this claufe
rendering the tax whence the debt was to accrue
illegal, fhould be a bar; as, were the tax l::fzd,'
payment would be a bar,

Ly Beiore
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Before we enter upon it, it may be proper
to premife, that the interpretation we are
in fearch of for this claufe, is the inter-
‘pretation that according to probability
was put upon it by the contrading parties,
of whatever nature might have been the
propofitions affumed in that interpreta-
tion, whether true or falfe: as to this
matter, it is probable, that between the
fentiments of the fovereign and the
noble favourite there was no great dif-
ference. The favourite, we have obferv-
ed, was a Roman catholic, a difciple
of that fe@, whofe prejudices run’ the
ﬁrongeﬁ in favour of the power of the
crown.

Charles at this time unqueftionably un-
derftood himfelf to be in pofleflion of the
right of levying certain taxes by his fole
authority, without the concurrence of the
two other eftates, upon his Eznglifb fub-
iects. If he confidered the colonies as
ftanding to him in the fame relation as his
Englifh fubje&s, then this renunciation
- might
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might be interpreted, as extending only
to the right which he claimed over his
Englith {ubjelts, namely, the right of
laying certain taxes without the concur-
rence of the other eftates. |
But it is' likewife beyond a doubt, that
Charles confidered the colonies as entire-
ly fubjeéts to his fingle auéhority, and not -
to that of the other eftates; Whom he {up-
pofed to have no more right of making
faws to bind them, than they now have of
making laws to bind Hanover. This opinion
James L. had exprefly avowed in a letter to
the houfe *. It fhould feem therefore pro-
bable; that in granting this charter Charles
‘confidered the colonies as ftanding to him
in this relation. And if fo, it muft, I
think follow, that the covenant was meant
and underflood, to convey to the proprie-
tor and inhabitants of Maryland, a full
fecurity againft taxation by any power in
England.
* Vide infra, Seét, VII,
This
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This large interpretation of the claufe
in queftion, feems farther warranted by
the words of the claufe itfelf. It can hard-
ly be faid, I think, that when the king
gives his confent to a tax, levied in his
name, and by his authority, he does not
f‘ caufe that tax to be fet.” And with-
out the confent of the king a bill for tax-
ation can no more acquire the force of a
command than a bill for any other pur-
pofe. Ina law for taxation, as well asin
every other act of legiflation, the immedi-
ate inftrumentality is attributed to the
king. Now the words of the claufe of co-
venant are, that the king ¢ will neither
« fet, nor caufe to be {et” any tax in Mary-
land. Hence therefore, I think, we may
conclude, thataccording to the firi&k Jeszer,
as well as the fpirit of the charter, the
inhabitants of Maryland are taxable
only by their own governors and af-
fembly; and not by another body of
men, whofe commands are without ef-

fe&,
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fe@, till ratified by the authority of the
king. |

This laft argument appears to me con-
clufive; nor fhould I feruple therefore to
fay, that by this charter, the proprietar
and inhabitants -of Maryland were, and
{fuppofing them to have kept their part of
the contra& inviolate, #i// are exempted
from parliamentary taxation.

But taxation only excepted, there
feems no reafon to fuppofe but that
Maryland is, in &/ other refpeéts {ubje&
to the fupreme legiflative power of par-
liament.

The inhabitants of that colony are ex~
preily ranked with the reft of the fub-
«¢ jects of the kingdom of England.” And
with refpe& to them in particular, three
ftatutes at leaft are manifeftly repealed.
Two of them, the ftatute * of fugitives,

* Or rather ftatutes, viz. 13 Eliz, ¢, 3.—
14 Eliz. ¢, 6,~—1 James L ¢, 4. fect, 8.

and
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and the ftatute of ‘ quia emplores” by
name; and the third, ¢ de przrogativa:
¢ regia” by impljcation. .

¢ 'True it is that the repealiof the flatute
of fugitives was of no'farther ufe than. to.
fecure them againft the lofs of their Eng-.
lifh: pofleflions, or any other penalties that
might at any time be infli¢ted on them:
here, for having quitted England. The
operation of that ftatute would have been
fpent in England. And from hence,
therefore I allow, no argument can be
drawn to prove that the fettlers in Mary-
land confidered themfelves as indepen-
dant on the power “of parliament. But
the repeél of the other two ftatutes was
to enable them to purchafe lands, to be
holden there, in Maryland, dire&ly of
Yord Baltimore, the immediate feoffor,
and ot of the king, the chief lord of .the
fee. It feems then, that the proprietor
-bad no doubt but that the operation of
thefe a&s, had they not been repealed as

to
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to him and his people, ~would have ex-
tended themfelves, and reached them
there in Maryland. Now if he was con~
vinced that #4efe a&s would, unrepealed,
have operated there in Maryland, it is not
eafy to conceive upon what grounds
he could imagine that any other a& of

the fame power might not operate there
as well. '
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S E C T. VI.

What were the privileges granted by the
crown to the proprietor and inhabitants

of Penfylvania, by the charter of Penfyl~

vania 2

HE next of the proprietary go-

vernments in time, as well as fitu-
ation, to that of Maryland, the only one
indeed, befides Maryland, now remaining;
is Penfylvania. 'The grant of it made to
the celebrated William Penn, the firft pro-
prietor, bears date the 28th of February,
in the 33d year of Charles II. *

The differences and refemblances be-
tweeri the conftitution given to this colo-
ny, and the conflitution given to the other
proprietary colony, are fuch, for the moft
part, as might be expe@ed from the cha-
racters and circumftances of the two pro-
prietors.

* See ColleGtion of Charters, No. VII,

Both
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Both fled to America as to an afylum
for their religion ; but Baltimore fled from
the nation ; Penn from the hierarchy and
the court. Baltimore looked towards the
crown, as the prote&or of him and his
tribe, againft the neceffary {feverities of
the nation ; Penn looked back to the af-
fetions of his fellow-fubjelts, as a ram-~
part againft the oppreffions of the crown.
Baltimore won from the favour of a fteady
tyrant, then in the zenith of his power, a
permiffion of exercifing in thefe diftant re-
gions that defpotifm, the image of which
was alike dear to bothi: Penn extorted
from the facility of a capricious tyrant a
permiffion to communicate freedom to a
body of fellow-fufferers, whofe {ighs for
liberty heaved in unifon with his own.
Baltimore, whofe fpiritual prejudices fell
into an eafy alllance with his temporal am-
bition, thought a full power over the earth
no more than a juft recompenfe for his
pains, in fecuring to them what was to
give them their chance for heaven; Penn,

7 n
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in the ardof of a generous enthufiafm,
feems to have wiflied for no other power
than what might fuffice for the foundation
of that common fabric of libefty, at which,
with no other pre-eminence than that of
chief labourer, he was working. Balti-
more had turned his back upon a country,
the majority of whofe inhabitants were
in.4 flate of irreconcileable enmity with
the tribe he headed ; Penn kept aneye of
affetion ftill fixed upon a country, wheré
he hoped to find as many friends as there
were perfons duly fenfible of the value of

liberty, and refolute to defend i.
Confotmable to fhis difference in the
views of the two grantees was the drift of
the charters, refpe@ively obtained by them.
That of the Maryland charter tends
throughout to mark between the mother
country, if fuch it might be called, and this
new colony, as ftrong a line of feparation
as poffible ; that of the Penfylvania char-
ter to continue as entire as poflible the
union
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union between the parent and the infant
{tate.

The above reprefentation will appear {uf-
ficiently jultified, by comparing with the
Maryland charter a few of the claufes of
the charter we are now abdut conﬁdcring;
To the king, but unhappily in a fenfz too
literal; to the king, not, asin England,
in the regular, independent repofitorics of
his judicial power, the courts of Weft-
minfter-ha'l, butto the king, in conjunc-
tion with the feeble and invidious inftru-~
ment of his prerogative, the council. is
referved the power of receiving appeals in
the laft refert. To the king toois referved
a negative on all laws.

By an exprefs claufe a large divifion of
the laws, at that time in force in the mo-
ther country, are tranfported at once into
the new colony; namely, the regulaticns
concerning property, fucceflion, and felo-
nies ; which regulations were to continue
in force till altered by the proprictor, in

M conjunciion
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conjunéion with the freemen, or their de«
puties. ,

To the proprietor and inbabitants, both
prefent and to come, is granted the liberty
of importing the produéts of the colony
into England, and re-exporting them in-
to other parts under certain regulations :
one of thefe regulations is, that they fhall
pay the {ame duties ¢ as the reft of the
« fubjects of the kingdom of England for
¢ the time being, fba/l be bound to pay ;
«“and do obferve the a& of navigation,
« and other laws in that behalf made.”
The duties to be paid by other fubje&s,
might, it is clear, be fixed by laws at any
time thereafter f0 ¢ made: thefe duties, to
be fixed by laws then future, thc-Penfyl-r
vanians are to pay. It feems, therefore,
but a natural conftruction to fuppofe, that
by the laws mentioned in the fucceeding
paragraph were meant, not only laws t/en
alually made, but alfo laws thereafier z0 be
¢ made in that behalf.”

Another
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Another exprefs ftipulation is, ¢ that all
¢ officers, and their deputies, who fhall
¢ from time to time be appointed by the
¢ farmers and commiffioners of his maje-
< fiy’s cuftoms, for the time being, fhall
¢ be admitted and received into all the
¢« ports and harbors of the province.”

The proprietor is direGed to maintain an
agent, or attorney, in London, who is to
be ready to appear in any of the king's‘
courts in Weftmiafter, to anfwer for any
mifdemeanors his principal may have com-
mitted, or, by wilful negle&, permirzed,
againft the laws of trade and navigation ;
and to pay fuch damages as the court fhall
adjudge, * and anfwer fuch other forfei-
¢ tures and penalties, as by the acts of
¢ parliament in England are, or fha/l be
s provided ”

To conclude with a claufe altogether de-
cifive upon the pretenfions which thefe co-
lonifts can found upon their charter :—the
king covenants not to impofe any fax, but

M2 with
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with the confent of the proprietor, or chief
governor, or of the aflembly, or by aét of
parliament in England.

To prove, by argument, that a charter
thus worded, does not withdraw the pro-
vince from the {fupreme power of parlia-
ment, with refped to this particular mat-
ter of taxation at leaft, it would be an in-
fult on the reader’s underftanding to at-
tempt. The very words of the charter
preclude all argument. It cannot be fup-
pofed, that any aflembly of Pe;lfylvania
could be ignorant of this; and yet one of
them is not athamed to affert, ¢ that the
‘ taxation of the people of this province
““ by any other perfon whatfoever, except
“ by the reprefentatives they annually
« chufe in affembly, is unconftitutional*,”
So then the cl1ar£er, which ftipulates that
they may be taxed by the king and parlia-

ment,

* Sce the proceedings in confequence of the

_ftamp act prefixed to the Colledtion of Charters,
pe 10,
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mient, is no-longer a part of their confli-
tution. Such is the force of « the hatural
““ rights of mankind,” and of ¢ the noble
¢ principles of Englith liberty,” that a le-
giflation, from it’s firft exiftence fubordi-
nate, becomes, notwithftanding the ex-
prefs terms of the inftrument which forms
that legiflation, if not de facto, yet de jure,
¢« perfesily free’ and independent. For
fo another of their refolutions fays it is
“ or ought to be.”

Upon the whole it appears, that ac-
cording to the privilege's originally grant-
ed by the crown to the colonies, Mary-
land a/one is exempted from taxation : all
the other provinces are,‘ as to this point,
in the fame fituation as if no charter had
been granted.—The parliament may con-
ftitutionally tax them, provided the mode
of taxation be {uch, as to create the fame
relation between the Houfe of Commens
and them, as between the Houfe of Com-~
mons and the inhabitants of Great Bri-

M3 tain.
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tain. Under fuch a mode of taxation
they would be as effeGually reprefented
by the commons as the greater part of
the inhabitants of Great Britain are repre-
fented by them.

SECT.
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S E C T. VII.

What power did the parliament exercife
over the colontes from their firfl eflablifb-

ment, to the time of the commonwealth ?

EFORE we had examined into the

privileges granted by the crown to

the original fettlers in America, we laid

down fome propofitions very favourable to
the caufe of the colonifls.

We fuppofed the king to act in the fame
capacity, when he * covenanted with them,
as when he zreats with foreign ftates. We
fuppofed charters to be a&s of the fame
nature and force, as capitulations and
treaties of peace. From thence we in-
ferred, that the grantees have a legal right
to all the powers and exemptions therein
{pecified ; and alfo to all other powers and

* This is the term ufed in the proprietary
charters,

M 4 exemp-
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exemptions 7ot {pecified, but neceffary to
the enjoyment of fuch as are {pecified.

We have examined no lefs than aine
feveral charters, and in eighs of them it
appears, that an exemption from the power
of parliament, ot from parliamentary tax-
ation, is neither among the exemptions; or
powers fpecifically granted, or neceflary to
the enjoyment, or exercife of fuch as are fo
granted. '

But we went farther: we fuppofed a
cafe, in which the Americans might have
a right to ftill other powers and exemp-
tions,—We ventured to {uppofe they had
a conflitutional right to any other powers
and exemptions, which they had conffantly
and uniformly exercifed and enjoyed, pro-
vided the legiflature of England had as
conflantly, and uniformly, acquiefced in
that exercife, and enjoyment.

Whether the exclufive power of internal
legiflation,and a full exemption from inter-
nal taxation, by the Englith parliament,

'beamong the powers, and exemptions, uni-

formly
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formly enjoyed, on the one hand, and as
uniformly «//owed on the other, can be
proved only by the records of parliament.

Should it there appear, that from the
eltablithment of the colonies, to the rife of
the prefent troubles, parliament didnoaétto
aflert their right of controul or taxation over
the Grantees * ; or having attempted any,
it did at any time afterwards renounce the
right; then indeed the powersand exemp-
tions, now contended for, do fall within
the defeription we have given, and do, ac-
cording to our principles, belong of con-
ftitutional right to the colonies.

* T ufe the term Grantees here, and not that of
Settlersy or Celenifls, becaufe the original charters
made, as we have already intimated, little or no
provifion for the liberties of any perfons who could
properly come under the denomination of Settlers,
or Colonifts.  Under thefe charters the obje&s of
favour were not the Anceftors of the prefent Ame-
ricans, but either the members of a company re-
fident in England, or merely the proprictor, and his
heirs,

If,
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If, on the other hand, it appears, that
the charters were fcarcely granted before
parliament aflumed and exercifed, as far
as occafion called for it, its right ef con-
troul and taxation over the Grantees and
Settlers : if it appears, that in the fame
early period, the Grantees and Settlers ap-
pealed to Parliament, as having fupreme
jurifdiGion over them, if they prefented
petitions to parliament, if they prayed to
be /eard, if they aQually were heard by
their courcil, if parliament never relin-
quithed its jurifdi€tion, but afferted it even
Aagainﬂ the formidable pretenfions of the
Stuart family ;—then furely it muft follow,
that neither the criginal Grantees prezended,
nor the Parliament a/llowed, fuch powers
and exemptions, to have been conveyed
by the charters.

Let us turn then to the records of Par=
liament.

On the 12th of May, 1614, juft eight
years after the grant of the firft, and five

7 years
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years only, after the grant of the fecond
charter for planting colonies in America, the
company, the Virginia company as it was
called, preferred a getition to the Houfe of
Commons. It was reccived and read *.

On the 17th of the fame month coun-
fel was heard at the bar on behalf of the
petitioners. The journals of that time are
taken very imperfeclly @ however they
furnith evidence enough to thew, that the
matter was treated with much folemnity,
and that the houfe was warm in the main-
tenance of its fuperintending power. We
find an order made that the Lords South-
ampton, Sheflield, and others, who were
Patentees, fhould be prefent ¢ to hear the
¢« treaty of the Virginia bufinefs.]” At
the hearing it was moved, that the Trea-
furer, and thofe of the company of Vir-
ginia, thould withdraw themfelves during
the debate. 'T'o this it was objefted ; if
there was a bill depending concerning

* See Journals, vol, 1. p. 481,
t See Journals, vol.i. p. 487, 488.
York,
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York, the member for Yerk would not
withdraw, ¢ for that it concerncth the
¢ Commonwealth.”’ A very remarkable ar-
gument; and which ‘pluinly inferred, the
.opinion of the members who alledged it,
that Virginia was as much a part of the
fate, and of the realin, as any county in
England. The houfe acquiefeed in this

reafon. |
It happened that offence was taken at
fomething that had been urged by the coun-
fe} for the petiticners. For this he wasor-
dered to be reprimanded, and to make his
fubmiffion at the bar, but was indulged
with the liberty of making it fanding.
What the part of his argument it was that
gave offence, does not particularly appear ;
fome conjelture, however, may be made
of the fcopeof it, from the reafons affigned
for their indulgence. ¢ Though he di-
¢ oreffed,” obferved the fpeaker, ¢ to mat-
¢ ters of much weight, impertinent—took
« upon him to cenfure fome things, a:d
¢ to advife,—yet the houfe would not be
« perfuaded
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« perfuaded that he came to offend with a
“ high hand.””  After returning thanks for
the lenity of the houfe, the reprimanded
Counfel petitioned, ¢ that to f/ wp /e
 meafure of their grace, they would be
¢ pleafed to appoint a commiittee to confl-
¢ der of the Virginia bufinefs *.” '

On the 17th of April 1621, a bill was
read the firft time for the free liberty of
fithing on the coafls of Newfoundland,
Virginia, New England, and other coafls,
and parts of America .

On the fame day a report was made by
Sir Edward Sands, from the {ub-commit-
tee to the grand committec, concerning the.
caufes of the decay of trade.—QOne caufe
afligned was, the importation of Spanith
tobacco.—The remedy propofed, was, the
cultivation of ‘tobacco in Virginia, and the
Summer !lands.

The motion was again taken into con-
fideration the next day. A debate en-

* Sce Jeurna'sy vol. i p 489.
t See Jeurnals, vil i p. 578,
- fued,



174 Acts rRetaTine  Part I,

fued.—Some were for an abfolute prohi-
bition of tobacco.—It was urged, that
fuch a prohibition would totally ruin the
colonifts of Virginia; that the Company
thould at leaft be heard.—On¢ of the pa-
tentees urged; that Virginia was holden of
the manor of Faft Greenwich. Andhea
man who (as the Journals fay) « had hisin-
« tereft in Virginia ” was the sn/y member
of the houfe who feemed to doubt of the
Power of parliament over the colonies :
the other members feem to have had no
doubt that the Parliament had a right to
order the Virginians “ fo pluck up all their
¢ tobacco by the roots.”

On the 23d of the fame month another
petition from two planters in Virginia was
read to the houfe. This too was againft
the importation of Spanifh tobacco. The
King by proclamation had ordered all to-
bacco (hipt at Virginia, to be forfeited ; the
Commons voted fuch forfeiture illegal.

On the zsth of April, the bill for the
free liberty of fithing on the coafts of A-

merica,
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merica, was read a {econd time *.—In the
debate upon this bill it was urged by a fer-
vanrt of the crown, ¢ that it was not fit to
“ make any laws /ere for thofe countries,
¢ which as yet were not annexed to the
> Mr. Guy, one of the paten-
tees, urged the fame idea; but it was re-
plied on the other fide : < We may make
*¢ laws here for Virginia; for if the king
¢« give his confent to the bill pafled /ere,
¢ and by the lords, this will controx/ the
¢« patent.” It was added, that thefe co=
lonies were not in the fame predicament as
Gafcony, &c. for thefe laft were princi-
palities of themlelves. '

¢ crown.’

The bill was accordingly committed. It

was reported on the 24th of Mayt, and

“ordered to be engroffed ; and on the firft
of December it paffed the houfe I.

# See Journals, vol. i, p. 5914
+ Ibid. p. 626.
1 Ibid. p. 654e

On
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On the 26th of April another petition
from Virginia was prefented to the houfe
and read *. It was moved, and carried to
refpite the debate on it till the 29th. On
that day the houfe was about to proceed
upon this bufinefs, when ¢ the fpeaker
¢« produced, and read, a letter from his
¢ majefty concerning this petition; the
¢ petition by general refolution was with~
¢ drawn 7.

This is all we know of the matter from
the Journals: what was the ground of this
general refolution does not appear; nor
with regard to the refolution itfelf, is it
perfe@ly clear what we are to underftand
by it. The word « refolution” feems to
be meant an a&, a refolution of the houfe
itfelf: yet the withdrawing of a peti-
tion, is an a&, which, however, the con=
currence of the houfe, 7o whom the petition
is prefented, may be neceflary, is, in the

* See Journals, vol. i, p. 6g1.
+ See ib, p. 694,

nature
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nature of it, an a& of the Petitioners them.--
felves, é)lf whom it is prefented.

From fuch premifes, the conclufion
formed by a refpectable writer *, that this
was a renunciation on the part of parlia-
ment of their right of cognizance over the
colouies, feems rather hafty. That the
withdrawing the petition was an a& of the
houfe itfelf, he feems to take for granted;
that the ground of this withdrawing, was
a confcioufnefs of the want of right to do
any thing in confequence of the petition,
is another thing he {feems to take for grant-
ed. ’Tis to fuch a confcioufnefs he feems
to impute the future inactivity of the par-
liament, their not ¢ taking further cogni-
« fance of the plantations:” and #hat,
¢ till the commencement of the civil wars.”
What follows immediately after, feems
ftill more extraordinary: ¢ upon this
¢« ground,” fays he, (namely upon the
ground of the houfe taking no further

!,

* Pownal on the Adminiftration of the Co-
Tonies,

N cog=
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cognifance of the Plantations till the time -
of the civil wars, meaning the wars in the
time of Charles 1.) ¢ upon this ground it
“ was the King” ({fpeaking of James I.
predeceffor of Charlesj ¢ confidered the
¢ lands as /s demefnes, and the Colonifts
« as his fubje@s, in thefe his foreign do=
‘¢ minions, not his {fubjects of the realm,
¢ or ftate T.””

What our author meant to give as the
ground of James’s opinion, was, I thould
fuppofe, the fingle tranfaltion, whatever
it was, of, or in, the houfe, whereby an
end was put to that particular bufinefs :
and it was fome fucceeding king, I fup-
pofe, (that is, Charles 1.} by whom, if by
any, fuch a notion muft be conceived to
have been entertained, as could arife from
the continuance of a habit of acquiefcences
from the time of that act to the time of the
civil war.

+ Pownal on the Adminiftration of the Cos
lonies, p, so.

For
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For my part, I muft own, I cannot well
underftand how it is, that from barely
knowing that a petition was withdrawn,
we are warranted to conclude the ground
of its being withdrawn to have been a
confcioufnefs of a want of right to pro-
ceed upon it. Efpecially when we find
this withdrawing accompanied at the time,
or fucceeded within a fhort time afterwards,
by fuch refolutions as_in the nature of
them muft have been founded on the fup-
pofition of that right. The refolutions I
mean, are thofe fpoken of by this author,
-when he tells us that ¢ the houfe came to
¢ fome very ftrong' refolutions upon the
¢ nullity of the claufes in the charters,
¢ and paffed a bill for the difannulling
¢ them.” Thefe are charters granted
to, and - eftablithing the Plantations:
and it feems rather‘extraordinary to go
on in the fame breath, and fay that
¢« the houfe took no farther cognif-
¢ ance of the Plantations, till the com-
¢ mencement of the civil wars.” If

N z by
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by ¢no further cognifance,”” he means
no cognifance pofterior to thefe refolutions,
it feems rather difficult to find a commence-
ment, for the habit of acquiefcénce which
he infers from thence, and which he fup-
pofes to-have been the ground of fome
King’s opinion about the matter. If, on
the other hand, by ‘ no further cogni-
fance,” he means no cognifance pofterior
to the refolution, whereby the Virginia
petition was withdrawn ; then his notion
-muft be, that the coming to firong refo-
lutions, and even paffing bills upon the
nullity of claufes in charters granted to the
Plantations, is taking no cognifance of the
Flantations. A propofition, which it feems
rather dificult to fubferibe to.

Indeed, {o far was the houfe from mean-
ing to renounce its, right of taking cog-
nifance of the Plantations, that but one
year afterwards, we find them re-afferting
their jurifdiction over them. In the year
1625 they revived the bill for a free fithe-

ry
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ry. - It was brought in on the 14th *; read
the fecond time, and committed on the
28th of February 1; reported and ordered
to be engroffed on the sth ; read a
third, and paffed the houfe on .the 7th of
March §.

The King refufed it fhould feem, to give
his confent to this bill : and we find the
committee of grievances clafling the re-
ftraint of the Englifh fubjects in their fithe-
ry on the coafts of America among the lift
of grievances ||.

At the very beginning of the next Par-
liament, this bill was again revived. It
was read the firft time on the 24th of
March; read a fecond time, and commit-
“ted on the 17th of April; reported on the
22d, and recommitted in order to give
lord Baltimore time to be /heard by his

* See Journals, vol. i. p. 819,
+ See ib. p, 825,
1 See ib. p. 830,
§ Sce ib. p. 831.
§ See ib, p. 863.
N 3 council ;
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council ; read a third time, and paft the
houfe on the 16th of May *.

I do not fee then, in what fenfe it can
be faid, that the houfe did from z/lat
time—that is, from the time the King’s
letter was read by the fpeaker—take no
Jarther cognifance of the Plantations.
Surely the ftrong refolutions, and the par-
ticular bill referred to by this author;
furely the reviving and pafling this laft
bill in two different feflions ; the hearing
counfcl againft it, on behalf of one of
the Patentees, was taking cognzfance of
them. ,

Thus then flood the cafe, previous to
the civil war. The Patentees and Planters,
prefent di vers petitions to the Commons of
England: - they are heard by their coun-
fel : no objection is made to the juri{dic-
tion of the Houfe, except by the forvants
_of the crown. The Patentees, who were
members of the upper houfe, were pre-

* See Journals, vol. i. p, 874, 884, 88¢, gg8.
7 fent
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fent at the debates: the Patentees who
were members of the lower houfe, were
allowed to debaté, and vote: for this rea-
{fon, becaufe the matter regarded the Com-
mon-wealth as much as would a debate
concerning any Englith Courty. The
houfe declares, that laws made in Parlia-
ment, were binding in the Colonies : af-
{erts their power of prefcribing to them
what prodf;&s they fhould, or fhould #oz
cultivate : diftinguifh between the Colo-
nies and Norman poffeflions: and a&tually
do fmfs bills, difpofing of the property of
the colonies. -
That we do not meet with more fre-
quent-aflertions of the power-of the houfe
over the colonies, is eafy to be accounted for.
The intermiflions of parljament were fre-
quent. When they metthey had grievances
of a higher nature, and which toﬁch‘ed them
more nearly, to enquire into. Their own
domeftic rights ; their own civil, political,
-perfonal, liberty, all were attacked : all
’ N g calied
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called for the firongeft, and moft manly
efforts to maintain them.

The a&ts we have already cited, are at
“once the plaineft acknowledgements on
the part of the Grantees, and the ftrongeft
aflertions on the part of Parliament, that
the charters were by neither underftood
to have conveyed the powers, and exemp-

tions, they are now pretended to have con-
veyed.

SECT,.
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SECT. VIL

What power did the Parliament exercife
over the Colonies from the beginning of
the Cwvil War to the Refforation?

URIN G a great part of the period

comprifed in this feZion, one or
both of the Houfes of Parliament affumed
to themfelves the w/hole power of all the
three branches of the legiflature ; of King,
Lords, and Commons. , Were the prefent
therefore a difpute between the King and
the other branches of the Legiflature,touch-
ing the limits of the feparate powers each
might relpetively claim over the Colonies,
all reference to ordinances paft during this
peried would be impertinent. But the quef=
tion 13, what power the w/o/e Britith Le-
giflature, in whatcver hands it be vefled,
may conftitutionally exert over the Colo-
nics: and to this queftion, I apprehend

the
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the ordinances of this Parliament are per-
tinent and conclufive.

In the year 1643, .in confequence of a
petition, as it is faid from one of the plan-
tations, an ordinance was paffed appointing
Robert Earl of Warwick ¢ Governor in
¢ chief, and lord high admiral of the
¢ Plantations belonging to the King in
¢« America.”” The powers intended to be
conveyed by this ordinance feem to have
been thought too extenfive to be entrufted
in the hands of one man. And therefore
five Peers, and twelve members of the
lower houfe, are appointed to affift the
Earl. In conjun@ion with thefe Commif-
fioners, or any four of them, the Farl is
empowered to examine into the ftate of
the Plantations; to {fend for papers and ‘per;
fons; to remove fuch governors and offi-
cers as they fee fit; to appoint others,
and to ““ affign over to them fuch part of
‘¢ the power and authority, in this ordi-
“ nance granted to the cihief Covernor

“ and
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« and Commiffioners, as he fhall think
“ fit®”

The fame ordinance, 3 few alterations
and additions only excepted, was from
“time to time renewed and confirmed.

In thé next year another ordinance was
paft, exempting the Planters of New Eng-
land from all duties on goods imported
from this kingdom into New England,
for the ufe,‘ and confumption, of the inha-
bitants themf{elves; and on all goods and
merchandifes of the produce of New Eng-
land imported thenceinto England, ¢ un-
¢ til both /Aoufes thould take farther order
< therein to the contrary T.”

In the year 1646 another ordinance was
pafled, exempting the Plantations from all
cuftoms, fubfidies, taxation, impofition,
or other duty, except the Excife; provided

their trade was carried on in Englifh Bot=-
toms 1.

# See Lord’s Journals, vol. vi, p. 291,
+ See ib. vol, vii, p, 75.
t See ib, vol, viii, p. 68s.

It
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It is then clear that the Parliament at
that time thought they had a right to lay
any tax they faw fit on the Americans.
If they had not a general right to lay
taxes, they could not have a right to afix
certain conditions to a general exemption
from taxation; much lefs could they have
a right to adopt the particular mode of
taxation prefcribed by this ordinance; a
mode of all the leaft expenfive, it is true,
but which is generally confidered as of all
the moft dangerous to liberty.
 In the year 16:0, an a& was paft to
prohibit all trade with Barbadoes, Virgi-
nia, Bermudas, and Antego *.

The preamble to this a& fets forth,
that ¢ in Virginia, and divers other
¢ placesin America, there are Colonies and
¢ Plantations, which were planted a7z t/he
¢ coff, and fettled by the people, and by
< the authority of this nation; which are,
‘“ and ought to be fubordinate to, and de-

* See Scobel’s Adts, ch, 28.
< pendent
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«¢ pendent upon, England, and /ave ever
« fince the planting thereof been, and oughe
“¢ 10 bey fudjeé? to fuch liws, orders, and
« regulations as are, or fba// be made by
< the Parliament of England.”

This declaration is firong and pointed.
But ¢ no precedent (we are told *) can be
¢ drawn from this period.”” The reafon
affigned for this affertion is, that < the
¢« Parliamentacted here, not as Legiflature,
¢ but as Sovereign:” if therefore ¢ the
¢ King could not legally exercife fuch
¢ powers over the Colonies, confidering
«“ the snherent, natural, and eftablithed
“¢ rights of the colonifts, we may, a for-
¢ tiori, doubt the rights of thele powers
¢ in the two houfes, called then the Par-
¢ liament, ating as Sovereign.”

It is not perhaps at firft fight eafy to
underftand the diftinction here intended
between ¢ Sovereign” and ¢ Legiflature.”
From the context only we are led to con-

* See Adminiftration of the Culonies, vol, i,
p- 126, '
clude
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clude, that by “ Sovereign® is rheant the
King in his executive' capacity; that is,
in that capacity in which he has a power
of iffuing commands concerning indivi-
dual a&tions, addreffed to individual per-
fons. But the ordinances here referred to,
dre commands concerning forts of “attions
addreffed to forts of perfons. They could
not therefore, it thould feem, be iffued by
the two Eftates, as fuppofing themfelves
to ftand in the place of the King in his ex~
ecutive capacity ; but by the two Eftates,
as fuppofing themfelves alone, and with-
out the concurrence of the King, tobe in-
vefted with the whole legiflative power.
On this fuppofition, however falfe, it
does not appear, that the two Eftates meant
to affume a greater power than that which
is now lodged in the three Eftates, in the
King, Lords, andCommonstaken together.
The power of the whole, taken together,
is now the fame as it was #4en. The on-
ly change effected fince, isin the diftribu-
tion of the diftin& powers of the refpec-

tive
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tive branches of the whole. If therefore
the proceedings of this Parliament may-
not fervé as “a precedent,” they may-
yet ferve as a firong zeflimony, that it was
then the general opinion that the fupreme
power of England, in whatever hands
that power was lodged, had a right of
making laws and levying taxes in the Co~
lonies. It is a proof at leaft, that the
opinion of thofe times was, that the Co-
lonies always had deen, and ought 7o e,
fubje&t to the laws of England, whether
thofe laws had taxation or any other obje&
in view : that the enforcement of obedience
to thofe laws was perfe@ly confiftent with
the ¢ffablifbed * rights of the Colonies.

* 1 mention only e¢ffablifbed rights, becaufe I
know of o other rights in a ftate of civil fociety.
The terms of natural and inberent rights, when
applied to men in fuch a flate, are to my unders
ftanding, perfe€tly uniatelligibles I may do wrong
perhaps in"making this avowal—But fuch is the
narrownefs of my capacity, that I think the Cir-
men is 16 look for his rights in the laws of his
country. C

Nor
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Nor let it be forgot that thefe were the
opinions of men who ftand high in the
eftimation of the world ; men whofe names
are delivered down to us with the endear-
ing epithets of Champions of liberty, and
defenders of the rights of mankind. “In
¢ all the annals of recorded time (fays an
¢ hiftorian, whom Freedom has marked as
“ her own *) never had fortune reared fo
¢ tall a monument of human virtue, as
““were the atchievements of this Affem-
¢ bly.”—¢ They had recalled the wifdom
“and glory of ancient times.”— Eng-
“land bade fair to outdo, in the con-
¢ flitution of her government, every cir-
« cumftance of glory, wifdom, and Selizity,
¢ related of ancient and modern empire.”
~—* Englifhmen were on the point of en-
“ joying a fuller meafure of hapninefs,
*“ than had ever been the portion of hu-
“ man fociety.” 'The opinion of men

* M<Cauley’s Hiftory of England, vol. v, p.
9.

like
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like thefe, on fuch a fubje& as this, muft
furely have its weight with the friends of
freedom. Let it not be forgotten then,
that thefe archite@s of virtue, thefe re-
frorers of glory and of wifdom, thefe crea-
tors of human happinefs, confidered our
colonies in America as fubje&t in a/
things to the fupreme power of England ;
treated them as fubje@s; regulated their

internal rights; laid on them internal
taxes.

Q SECT.
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SECT. IX.

What powers.did the Parkgment exercife
over the Calmz’e; from the Reforation to
the Acceffion of his prefent Majefly 2

iU FTER the Reftoration, when many
“ 4L X of the rights of the fubje@, and
« of the conftitution were JSettled, the con~
« ftitution of the colonies (we are told)
«¢ received their great alteration.”” This
alteration, it is added, confifted in this,
v that the king participated the fove-
¢ reignty of the colonies with the parlia-
¢ ment*.”

Thus far the author 1 am quoting; at
the fame period, according to him, the con-
ftitution of England was. fe#/ed; that of the
colonies altered. 1 muft own I am not
able to perceive the ground of this dif-
tinGtion. _Altered perhaps is the term I

Adminifiration of the Colonies, vol, i. p. 127.

might
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might prefer for both ; but if I called
the one a _/ez‘z/emegzz‘, I fhould call the
other by the fame name: For if it
be true that before the Reftoration the
king refufed to participate with the .other
eftates the fovereignty over the coloniés;
it is equally true, that he took more than
‘what is riow allotted to him as his {hare
in the fovereignty over England. If it
be true, that after the Reftoration he con=
fented to participate with the other eftates
the »fovereignty over the colonies; it is
equally true, that he left the other eftates
in the undifturbed enjoyment of their
fhare in the fovereignty over England,
‘Why one of thefe cafes fhould be ftyled
“ an alteration,” and the other ¢ a_fertle-
¢ ment,” is, 1 own, more thanI am able to
underftand. '

One alteration no doubt there was ~
The colonifts at firft appealed to the par<
lizment, as to a protector, againft the
power of the crown; and then the fervants

Oz ] of
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of the crown denied the competence of
perliament to interfere. Now the {ervants
of the crown appeal to parliament as alone
having the power of regulating the colo-
nies: andlo! the colonzfls deny the com-
petence of parliament to interfere.

We have feen that, before the civil war,
bills were carried through both houfes for
regulating the trade of the colonies, and
for limiting their internal rights ; to thefe
bills the king refufed his confent. There
were no bills for taxation, becaufe the co-
lonies feem to have afforded nothing tax-
able.  During the civil wars the two
eftates went farther, ordinances were made
for taxing the colonies; to thefe the con-
fent of the king was not afked. Since the
Reftoration the three eftates have acted in
concert, and feem to have exercifed when,

-and as they faw fit, over the colonies, the
-fame power which, during the civil wars,
.had been exercifed by the lords and com-
mons alone.

N-a.



Se&. IX. To THE CoLoNIEs. 197

No ; weare told *, till the prefent reign,
« the policy of Britain towards her colo-
“ nies was purely commercial; and the
« commercial fyftem wholly reftritive.
« It was a {yftem of monopoly.—That
¢ from hence alone fhe propofed to make
¢ the colonies contribute; dire@ly, I mean,
<« (fays the gentleman) and by the opera-
¢ tion of her fuperintending legiflative
¢ power, to the ftrength of the empire.”

The gentleman ventures to fay, ¢ that
« from the year 1660, to the unfortu-
¢ nate period of 1764, a parliamentary
« revenuc from thence was never once in
« contcmplation. That this nation never
¢ thought of departing from this {yflem
« of its own choofing, until the period
« immediately on the clofe of the laft
“ war.”

1 am not a very venturous man, yet
here, 1think, | may wvenzure to fay fome-
thing : I may venture to fay, that gentle-

* Sce Mr. Burke’s fpeech on American tuxa-

gion, p. 38, 39, 44 1
3 men
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men who fay thus are either themfelves
under a miftake, or mean to lead others
into one. This I may venture to fay,
having proof before me: the faQ is
not as alledged. A‘par iamentary reve-
nue has been thought of often; fome-
times even raifed; raifed by parliament,
and quietly fubmitted to by the colonies.
Monopoly was in fome inftances extended
over the colonies in favour of England,
True; fo was it in other inftances over
England in favour of the colonies.

I thould not have the courage to contra-
di¢t an affertion made fo folemnly, by fuch
a man in fuch an aflembly, if I were not
fupported by the higheft authority, no lefs
than the records of parliament.

To this authority let us appeal; let us
turn to the ftatutes, there we fhall fee that
few parliaments have fat fince the =ra of
the Reftoration, which have not paft ads,-
not only for regulating the trade of the
colonies, but alfo for ordering and limit-

ing,
=t
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ing, their internal rights, -and for Jaying
taxes on them,

The pavigation a& * has been fo often
citedin this controverfy, that it would per-
haps be fufficient barely to name it; but T
would wifh to ebferve, that the colonies
ought not to confider it barely as a reffric-
tive a&. True it is, that it lays the colo«
nies under certain refl#iéf7ons ; but then it
is equally liberal in fecuring them certain
advantages. Their {hips are confidered as
Englith thips; their mariners as Englifh
mariners T. So far then as the increafe of
navigation and mariners was in contem-
plation, the cclonies participate in the be=
nefits of this a&, as fully as the- Englith
themfelves. Confidering it as a reftriGive
a&t, and it does more than regulate the
trade of the colonies; for it not on-ly pre~
fcribes in what veflels, and to what places,
the goods of the colonies may be exported,

#* 12 Car, TI. c. 18, .
T 13 & 14 Car, 1L, c, 11, fe&, 6.

04 ' Jbut
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but limits one of their internal rights; it
prefcribes what perfons may act as mer.
chants, or fa&tors, in the colonies.

The idea of this a& was borrowed from
the ordinances of the long parliament,
and from the a&ts of Cromwell. In pur-
fuance of the fame idea, three years after-
wards the parliament paffed another a&,
¢ to maintain,”’ as they exprefs them-
felves, ¢“ a greater correfpondence and kind-
“ nefs between the Colonics and England,
¢ to keep them in a firmer dependonce on
< it, to make this kingdom a flaple, not
« only of the commodities of the planta-
¢ tions, but alfo of the commodities of
¢ other countries for fupplying them*

To this purpofe the a& puts their trade
under farther regulations, dire@ing, that
no European goods fhall be smported into
the plantations, but fuch as fhall be thipped
in England, and proceed dire@ly on board

* See 15 Car. IL. c. 7.
Englifb
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Englify* fhips, navigated by an Englifh*
mafler, and with three fourths at leaft of
the crew Englifb * mariners. The penal-
ty is forfeiture of the goods and veflel, one
third to the king, one to the governpr of
the planta(tion, if the feizure is made there,
and one third to the informer. And to fa-
cilitate the recovery of the penalties, the
informer has his eption of {uing either in
the king’s courts of the plantation where .
the offence is committed, or in any cours
of record in England.

As a counterbalance to thefe reftriGtions,
the fame a& grants them certain privileges
in the exportation of fea coal. It confirms
and increafes the penaltics of a former aé&
T forbidding the plantation of zodacco in
England, ¢¢ becaufe” fays the a&, ¢ the
¢ planting of it is a difcouragement to the
¢ colonies,” remarking at the fame time,

* Under thefe terms,- as we obferved above,
are included veflels built in the plantations, and
fubjedls of ‘the plantations.

+ 12 Car. I, ¢ 34.
that
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that notwithftanding the penalty impofed
by the former a& of forty fhillings a rod,
the planting of tobacco in England did #//
continue.—This furely was no mean facri-"
fice to the welfare of America, and the
fyftem of monopely is not entirely in favor
of England.

Though the penalty for planting to-
bacco in England or Ireland, impofed by
this laft a&, was no lefs than ten pounds’
a rod, ftill the profits arifing from it were
fo great, that this provifion was infufficient
to prevent the planting of it; and there-
fore, by another a&t*, power is given to
juftices of the peace ¢ to pluck up and ut-
< terly deftroy” all tobacco planted in
England or Ireland.

The legiflature whilft it takes thefe effi-
cacious means of fecuring to the colonifts
the monopoly of tobacco, repeats and en-
forces its former direGtions for keeping
them in a firmer dependence on England,

% 22 & 23 Car, I, ¢, 26.

anl
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and preventing their trade from being di-
verted elfewhere than to this kingdom,
« which hath (fays the a&t) and doth daily
« fuffer great prejudice by the tranfporting
< of great number of the people thereof
« to the faid plantaticns for the peopling
¢ of them.” 7 ‘

About three years after this, the legifla-
ture went farther. It paffed an a& laying a
tax for the purpofe of ragfing a revenue {.

This a& begins by allowing the impor-
tation of train-oil, whale-fins, &c. caug/is
and mported in Englith veflels, free of all
cuftoms and duties, and the importation of -
fith, &ec. caught and imported in veffels
built in the plantations, on payment of
certain duties there named.

It then recites, that the liberty which
had been granted, of tranfporting free of
all duty the produ&ions of one colony to
another, had been abufed,—that the co-
lonifts were not content with enjoying this.

1 25 Car. IL c. 7.

freedom
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freedom from duties on goods tranfported
for their own confumption, in which they
had a manifeft advantage over the Englifh,
who paid large duties for the fame articles,
but had tranf{ported and vended large quan-
tities of their goods r0 other flates of Eu-
rope.

To prevent this, it is ordered, that fe-
curity fhall be givea to tranfport all {uch
goods direétly to England, Wales, or Ber-
wick. In default of fuch fecurity a duty
is impofed on certain enumerated goods,
to be colleted z/here in America by officers
to be appointed by the commiffioners of
the cuftoms in England, under the autho-
rity and direGtion of the lord treafurer of
England, or commiffioners of the treafury.
The penalties to be the fame as for non-
payment, or defrauding his majefty of his
cuftoms in England.

- It has been very juflly remarked *, that
the daties impofed by this a&, cannot be

# See Controver(y between Great Britain and

her Culonies reviewed, p. 168,
con-
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confidered as meant folely to regulate the
trade, but are evidently intended to raife a
revenue. The reafons affigned for this af-
fertion appear to be conclufive.

The a& declared, that the Englifh fub-
je&s paid duties on thel: commodities, that
the trade from one colony to another was
greatly sncreafed.  This is at once affign-
ing a reafon w/y the trade between one
colony and another could now éear the
impofition of duties, and pointingout the
meafure of duties to be impofed ; accord-
ingly the duties impofed by this a&t on
goods exported from one colony to an-
other, were the fame as were #/en paid on
the fame commodities confumed in Eng-
land. Thefe taxes therefore were expeifed
to be paid, and therefore were intended to
raife a revenue,

* There is only one exception to this ;—
the duty on logwood carried from one co-
lony to another, is o high as tu exceed the
poffible profits of that trade. In this in-

7 ftance,
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ftance, therefore, and this a/one, the tax
was intended to operate as a prohibition,

The act was worded very incorrectly.
Of two conftrudtions the colonifts very
naturally embraced that which was moft
favourableto themfelves. They confidered
the payment of thefe duties, as a difcharge
from giving the fecurities not to go to any
Jforewgn market.

This claufe is therefore explained. by
another a& made in the year 1690 %, It
is there repeated, that thefe duties are to
be paid on goods tranfported from one co-
Jony to another. And it is farther provid-
ed, that notwithftanding the payment of
fuch duty, the fame fecurity is to be given,
that the goods are to be exported oniy to
fome part of his majefty’s dominions.

This explanation of the former A& af-
fords a corroborating proof, that the dutics
impofed by that a& were intended to raife
a revenue. And as a {till farther proof we

. * See 7 & 8 WIll, I1I. c. 22,
: | may
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may obferve, that the officers to whom
thefe duties are to be paid, are called
“ the officers for colleiing and managing
< his majefty’s re'uenue.r."- They have the
fame powers of vifiting, fearching, and
_entering warehoufes, wharfs, &c. as the

- officers of the cuﬂioms in England,
About this time 1t fhould {eem the colo-
~nies had pafled fome laws to defeat or
countera& fome other law made here in
England relating to the colonies; and
_therefore the laft a& declares, ¢ that all
“ laws, bye-laws, ufages or cuftoms, at
< ¢hi; time, or which hereafter fhall be in
¢ practice in any of the faid plantations,
“ which are in any wife zepugnant to the
“¢ before-mentioned laws, or any of .them,
“ o far as they do relate to the faid plém
“ tations, or any of them, or which are
“ any wife repugnant to thiy prefens aQ,
““ or to any other law hereafter to be made
‘““in this kingdom, fo far as fuch laws
“ fhall relate to and mention the faid plan-
6 , " ¢ tations,
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‘¢ tations, are i/legaly, null, and void, to all
‘“ intents and purpafes whatfoever.”

Thus far the flatute;—than which a
fuller and more formal exemplification
and affertion of the fupremacy of parlia-
ment over the colonies, in all matters what-
foever, can hardly be imagined ; and this
a ftatute, one of the exprefs purpofes of
which is the laying taxes for the purpofe
of a revenue.

The fame a& orders and limits the in-
ternal rights of the colonifts ; for it pre-
cludes the colonifts from alienating their
lands in favour of other than natural born
fubjedts.

In the reign of queen Anne, an a&t*
was pafled laying r/ce and molaffes under
the fame prohibition of exportation to any
foreign market, as the other commodities
enumerated in the 25 Car. IL ¢, 7.

Another a&t was pafled in the fame
reign, granting bounties on tar, pitch,
rofin, turpentine, hemp, &c. This a&

* See 3 & 4 Anne, c, 5.
forbids
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forbids all the inhabitants of New Hamp-
thire, Maflfachufet’s Bay, Rhode Ifland,
&ec. to cut down any pitch, pine, or tar
trees, fiot aCually inclofed, and under a
certain diameter §. »

This furely is not a baré regulation of
trade : it is, if any thing can be, a limi-
tation of an internal right of the colo-
lies, -

In the fame reign an a2 was pafled for
afcetaining the rates of foreign coins
within the plantations in America*. This
too is the limitation of an internal right.

The a& 1 for the eftablifhment of a ge-
neral poft-office, is clearly an aé impofing
duties for the purpofe of raifing a reve-
nue. The fubje&s in America, are by
this a®, put under the fame reftraints as
the fubje&s of England : they muft fend
their letters by the meflengers employed
by one common poft-mafter: muft pay the

§ Sec 3 & 4 Anne; c.10. 6 Anne, c. 30.
* 6 Anne, Ci 30.

+ @ Anne, ¢, 10.

P rates
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rates ordered, and apportioned by the fame
legiﬂaturc;.‘

By an a(t in the very beginning of the
reign of GeorgeI the duties created by
the 25th of Car. II. are menticned under
the title of ¢ Plantation Duties,” and are
ordered to be paid into the Excheauer. and
appropriated to purpofes prefcribed by this
act *,

Anpother a& paﬁ'ed in the fame relgn,'['
for the purpofe of encourafrmg the impor=
tation of naval ftores, is equally apphcable
to our purpofe. Among the variety of
regulations in it, fome fzgvourmg the. co-
lonies, are others laying reftri@ions on

them, and that in matters of internal oe-
~ conomy.

It grants a bounty.upon the importation,
of hcff;p : dire@s that the pre-emption of
it be tendered to the commiiﬁoners of thé
navy: allows the importer to dlfpofe of,‘
it as he pleafes, if they do not contraét

* 1 Geq. 1. flat, 2. c; Ii."f. 4-.
+ 8 Geo. L. c. 12.
3 fox‘
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for it Within tweiity days: it grants a
bounty on' wood, plank timber, and lum«
ber. Itregulates the conditions on which
the bounty granted by an a& of Queen
Ante to the unportatlon of pltCh and tar,
fhould be payable. It multiplies, and ex-
tends, the prohibitions concerning cutting
down. or deftroving white pine=trees. By‘
the act of the ninth of Qeen Anne, -al-
ready mentioned, white pme-trees of a
‘certain dzmerg/‘ hon only, were included in
the prohxbltlon by this a&t it is forbid
to cut them down generally. By the a&
of (Leen Anrie, trees being the property
of any private petfon, were éxcluded:from
the prohibition; by this aé’f fuch trees
bhly afe excepted *as grow within any
« tatnfbipy ot the botinds, lines, and li-
« mits thereof:*

By another ac of the fame reign*; it
§s ordefed that all furrs, éxported from the

© * 8 QGeo. L. c. 15

P2 planta-
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plantations, fhall be imported direly to
Great Britain, and not elfewhere.

By another a&, copper ore is {ubjected
to the fame regulation f.

In the reign of George the Second an
a&t was paffed T, by which the prefervation
of pine-trees inthe plantations, is fill far-
ther provided for *.

By another aét || all rice in general is
again declared to be among the enumerat-
ed commodities, which are to pay a tax
on being tranfported from colony to colo-
ny, and which cannot be carried dire&ly
‘to any foreign market. The act then ef-
tablifhes an exception to this general rule;
and allows that ‘“ any of his majefty’s
¢ fubjects, 1n any fhip or veflel, bur/t in
« Great Britain, or belonging to any of

1 8 Geo. L. ¢, 18.

+ 2 Geo, Il ¢. 35.

* On the other hand, that faveur might go
hand in hand with reftri®ion, premiums are re-
newed or extended to the importation of malts,
yards, tar, pitch, &c. from the plantations,

il 3 Geo. 1L, c,28.

¢« his
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¢ his majefty’s fubje@s refiding in Great
¢¢ Britain, navigated according to law, and
“ having cleared outward in any port of
¢« Great Britain for the province of Caro-
¢ lina, may fhip rice in the faid province,
¢ and carry the fame diretly to any part
<< of Europe to the fouthward of Cape Fi-
“ nifterre.”

Another a&t * of the fame reign per-
mits the importation of all non-enumerat-
ed goods from the plantations to Ireland.
Hops were among the non-enumerated
goods. Clearly, therefore, by the terms
of this a&t, a right was given to the Ame-
ricans to import hops of their own growth
into Ireland. But this was not the inten-
tion. In the next feflions, therefore, an
"a& was pafled, ranging hops among the .
enumerated goods T. |

The

* 4 Geo. IL. c. 150
" § 5 Geo. IL. c.20, The title is—— An a2
¢ ty explain, and amend an af, intituled an asz
¢ for importing from his majefty’s plantations in

P 3 ¢ America,
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The fame parliament, and in the farpe
feflions, exercifes two of the higheft a&ts.
. of

»¢¢ America, goods not enumerated in any a4, fo
¢¢ far as the {aid a¢# relates to the importation of.
<< foreign hops into Ircland.”

1 cite this only to thew what pains are taken
to give awkward, and (what is worle) untrue titles
to our ats, For the adt faid to be explained, is
not at all explained, An exception only is made
Hy the fecond a&t to a general permiflion granted
in the firft, The matter concerning which, the
al is faid to be explained, is not once mentioned in
the original adt, ’

In the body of this explanatory ad, it is faid,
< that dsubts had arifen whether the liberty of im-
¢ porting hops was not given in the former aét,”
Now no dewbt could arife. The liberty was as
clearly given as words could give it. Al goods,
not enumerated, might be imported. Hops were
not enumerated,

This is only one, out of many inftances I could
cite, of this inaccuracy in the compofition of firt
laws ; and of fomething worfe than inaccuracy in
the manner of fupplying omiffions, or redifying
miftakes in them.

Had the fecond a&t candidly declared that the
legiflature had not recollefted that hops were ot
among the enumerated goods :—had it allowed the

importation
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of internal legiflation. In one and the
fame law it alters the zatdre of evidence
in their courts of common law ; and it
alters the nature of their eftdtes, by treatw
ing real eftates as chattels. :

The preamble of this act declares ¢ that
¢ his majefty’s fubje@s trading to the
s plantations, lic under great difficulties,
s¢ for want of .more eafy meéthods of prov-
“ing, recovering, and levying of debts
« due to them, than are now ufed in fome
"« of the faid plantations.”—1It declares the
rerr_\.édying of thefe inconveniericies necef-

_importation of fuch of them to Ireland as thould
be fhipt before the fecond aét could be duly noti-
fied: had it then clafled hops ariong the’enumierat-
ed goods for'the future, the legiflature would have
fpoken a language becoming its own gravity, aind
dignity. - But to call that an explanation, which
was only the fupply of an omiffion; to fuppofe a
doubt, where no doubt could arife; to infinuate
a cenfure on the underftandings of thofe, to whom
the command was addreffed ; when a// the cenfure,
if any, was due to the carleflnefs of thofe who if-
fued the command ;5 betrays a levity and puerility,
that too often difgrace the legiflature.

P4 fary
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fary to retrieve the credit formerly given
by the inhabitants of Great Britain to the
inhabitants of the plantations T.
< From this preamble alone we might
fairly have concluded, that the fubordi-
nate legiflatures in America muft have
been apprifed of thele inconveniences, and
had either refufed, or at leaft neglected to
provide an adequate remedy.

But, indeed, we have more pofitive proaf
that this was really the cafe. The bill
was brought in, in confequence of repeat-
ed petitions from the merchants of E.ng-
land. They fet forth, that by the Jaws
then in force in the plantations, the Bri-
tith fubje@s had r;bne, or at leaft but a pre-
.carious remedy for the recovery of their
juft debts. ~ They fet forth, that the fame
laws had laid partial duties on the Britifh
fubje@s trading #here; duties higher than
thofe paid by the inhabitants of the colc-
nies 1. '

+ 5 Geo. I ¢, 7.

1 Sce Comm. Journ, vol, xxi, p. 794.

What
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What the provincial legiflatures ‘would
not, or at leaft did not do, parliament did
for them.

To facilitate the proof of debts, it en-
ated, that an affidavit taken before the
mayor, or other chief magiftrate of any
town in England, and properly authenti-
cated, fhould be received as legal evidence
in all the courts in the plantations, and
have the fame force, and effe@, as the
perfonal oath of the plaintiff made there in
open coyrt,

To facilitate the recovery, and levying
of debts, it enacts, * that lands, houfes,
« negroes, other hereditaments, and all
« yoq/ eftates whatever, thould be /able to,
« chargeable with, all debts due either to
« the king, or any of his {ubjeéts, and be
« gffets for the fatisfaltion thereof ; in the
¢« fame manner, as, by the law of Eng-
¢t land, real eftates are liable to the fatis-
¢ fa&ion of debts, due by bond, or other
¢ {peciality.”

In
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1" In the fame feffions, parliament tHought
proper to ‘prohibit abfolutely, and “andef
heavy penalties of fine and confifcation,
the export'at-iory of hats from" the 'pféﬁ'ta-
ticns : either from one plantation to an-
other, or to any other p]ace whatfoevcr‘l‘

“The fame a& fixes the numbcr of ap-
pfenﬁces that each manufadurér of hats
may have; thetime each mantifactirer'is
to ferve as apprentice, before: he can make
hats; and “prohibits the employment of
negroes in hat-making, under a ‘penalty
of five pounds a month for each negro o
employed

The fame patliament, which thus pre-
cluded the plantations from one branch of
trade, favoured them in another. An a&
was paft the fame feffions, to encourage
the growth of coffee in the plantations f.
The inland duties on all coffee imported
from the plantations, are diminifhed by
one fourth. And provifion is made againft

1- 5Geo 1L c. 22.
t 5 Geo. I, c, 24.

I

the
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the importation of foreign coffee into the
plantations.

In the next {effions an a& was Eaﬁ “ for
. the better fecuring, and encouragmg of
% the trade of his majefty’s fugar colonies
““In Arneru;_a §7

This aft impofes certain duzies on all fo-
reign {pirits, molafles, fyrups, fugar, and
péné'ls,:iinportéd into the plaptations.

The duties are to be levied, and paid,
for the ufe of his ma_)eﬁy, his helrs, and
{ucceffors
 The a& ufes the technical words of
“ give, and grant.”

' 'Here then at leaff, one would think,
was clearly a duty'impoféd for the purpofe
of raifi ing a revenue.’

~ Other a&ts (we have feen) save impofed
duties for the fame purpofe. But' (fays a
écrtain ge-ntleman?‘*)‘ ¢ the words which
« d_iﬁi’ng].ﬁﬂl revenue laws fpecifically as
« fuch, had been, he thinks, premeditately

§ 6 Geo. IL. c. 13,
# Sce Mr. Burke’s Speech, p 39,

¢ guorded.”
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<« gvoided ”’—1If there be fuch emphafis in
thefe words, that the avoiding them every
wherz was matter of dcfign; here then
we cannot help concluding they were pre-‘
meditately ufed. '

No, fays the fame gentleman. For look
at the title of the a&. If the title of the
a&, indeed, had purported taxation, it
would have been quite a different affair.-
But ¢ the title of this a&, notwithftanding
¢« the words of donation, confiders it
«¢ merely as a regulation of trade.””—So
then parliament is at liberty to be as boun-
tiful as it pleafes in aéfs.of donation, out
of the goods of the Americans, provided
it do not ufe zerms of donation : or it may
even ufe zerms of donation in the pream-
ble, or in the body of the a&, provided
the title of it, be a title of regulation.—So
then the flamp aé& would have been good,
and conftitutional, provided Mr. Grenville
had bethought himf{elf tointitle it ¢ an a&t
* 15 regulate the transfer of property in

“ Ll
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s his majefty’s colonies and plantations in
¢« America.”

But farther—¢ This a&t” {we are told)
« was made on a compromife of all; and
« at the exprefs defire of fome of the colo-
nies. It was therefore in fome meafure”—
mark the conflequence—¢¢ with their con-
“fenl.”-—-—lt was then with #/%eir confent,
that the commons—did what ?—gave and
granted, one fhould fuppofe, a duty to be
levied on the colonifts.—No—{ays this
gentleman, though there was an a7 of do-
nation—though there were the zerms of
donation ; ftill it was »o donation. For “it
«“ was an act of prohibition, not of reve-
« nue.”’—Should we fufpet the accuracy
of this honourable writer, we are referred
to ¢ the fecond printed letter of Governor
¢¢ Bernard, dated in 1763.” :

This care to mark the dafe of the letter,
was I think premeditated.” —It wds meant
to infinuate, that governor Bernard, then,

in the year 1763, confidered it as an act
of
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of prohibition : yet certainly the govetnor
does not fay fo.—He gives it only as his
opinion, that it was ¢ originally de ﬁgm’d”
as an a& of prohibition.

But anothér paffage in the fairie létter
of the governor; will give us to underftand
whether the a& was intended to operate
merely as an a& of prohibition; or whe-
ther it was not inténded to operate in fome
meafuire alfo as an a& of revenué. Let us
hear his words :—* at the time of making
¢ the a&, (fays he) it was afferted by the
“ Weft Indians, that as the Britith Weft
¢ Indian plantations were capable of tak-
“ ing off all the produce of North Ame-
‘¢ rica, the feriding fuch produce to forelgn
«¢ plantations ought to be difcouraged.—
*¢ Tothis theNorthAmericans then anfwer-
“ ed, by denyitig (I believé with gredter
¢ truth) that the Britith Weft [ndian plan-
“ tations were capable of taking off afl
“ the produce of North America, fit for
* the Weft Indian market.”

This
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This account fets the matter clear. The
a_& was intended to operate as-an act of:
pfo/zié_iz‘iai‘z,‘ fo far as to fecure a pre-emp-
tion of North American produtions te the.
Britith Weft Indian plantations, It was
intended to operate as. an a& of revenue
upon all imports taken in exchange for.the,
reft of their produce fold to foreign Weft-
Indian iflands, after the Britith Weft-In-
dian markets were fupplied.

Remark too how fully. the confént of the.
colonies is implied in this compromife of
all, and exprefs defire of fome. Thofe
who ¢ compromife,” flatly d'ény the pofi~.
tions on which the att was paft. Page
after page in the Journals is filled witle
their obje@ions to the principle of the:a&,
and with: their prayers againft its paffing.
Thofe who © defire” the a@, are thofe who
are fiot to pay a fhilling of the tax’esj it
impofes.

Is this the compromife, this the defire,
which eonftitutes confent ? ‘

7 - To
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To the lift of a&s already referred to,
1 might add thdt * which reftrains the A=
mericans from cteating banks; the acts T
which give therights of natural-born lub-
jecs in America, to foreign Proteftants, to
the United Brethren, and to Jews. The
a& which impofes a duty of fix pence a
month on all the Britith American failors,
towards the fupport of Greenwich hofpi-
tal . The a& which grants a premium
on indico imported from the plantations §.
The act allowing the free importation of
raw filk from thence . The a&s allow-
ing the free importation of pig and bar-
tron, and for preventing thie ere@ion of
any mill, or other engine for flitting
or rolling iron; or plating forges worked
with a tilt hammer; or furnaces for mak-

* 14 Geo. I1, c, 37,

+ 13 Geo. I c. 7. & 20Geo. I, c. 44, &
21 Geo. II. c. 30.

1 18 Geo. IL. c. 31,

§ 21 Geo. IL. c. 30.

} 23 Geo. I, ¢, 20,
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ing fteel in the colonies *. The a& which
tepeals all dutiés on the importation of
pot and pearl afhes from Americaf: The
a& reftraining the governors and affem=
blies of the tefpedive provinces, from
" inaking any a&, order; reft')luiion, or vote;
~whereby ‘paper bills; or bills of credit,
fhall be created or iffued, undet any pre-
tence ‘whatever; or for prb‘tra&ing, of
poftponing the times limited, or the pro=
vifions made; for calling in fuch as were
then aGually iffued, and fubfifting . The
a& which extends to the colonies certain
provifions of the ftatute againft frauds §.
-The a& which diffolves the indentures of
fervants enlifting in his majeﬂy'.s fers
vice. _ ‘
But why fhould I multiply examples?
‘Why accumulate proofs in a matter fo
clear ? From the adts already cited it is

% 23 Geo, II; c. 29. & 30 Geo; IL, e, 16;
t 24 Geo. Il c. 51,
1 24 Geo. Il c. 53
§ 25 Geo. 1L c. 6.

Q. evidert,



226 AcTs RELATING Part IL

evident, beyond a doubt, that the original
patentees did not confider themfelves as
withdrawn from the power of parlia-
ment :—that parliament has at no time
confidered itfelf as precluded from exer-
cifing any a& of it’s fupreme authority
over the colonies: that it has conftantly
exercifed the fame authority over them as
over the other fubjects of the realm: that,
in eftablifhing its {fyftem of monopoly, it
has alternately exerted,—at one time it’s
foftering care, to fecure advantages to
them :—at the fame time, or at another,
it’s reflri&tive power, to fecure advantages
to the mother-country : that where the alts
of their {ubordinate legiflatures have either
omitted to fecure, or attempted to break the
chain, which keeps them dependent on the
mother-country,parliament hasitfelf added,
or replaced, the links; the want of which
would have broken the conne&ion and de-
pendence, by prefcribing new arrange-
ments, and by fetting new bounds to their
internal rights, privileges, and proper-

ties :
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ties :—that where eneouragement was ne-
ceffary to fecure, or extend their trade,
parliament has beftowed it with a liberal |
hand :—that where the increafe, and flou-
rifhing ftate of their trade, enabled them
to repay, in part at leaft, what the mother-
country had thus liberally'advanced; the
fame parliament, acting as a faithful ftew-"
ard for the whole empire, has without
hefitation, apportioned the ‘quota they
fhould pay. |

As, therefore, the exemptions, now
claimed by the colonifts, are neither {pe-
cifically named in their charters; nor ne-
ceflary to the exercife and enjoyment of
fuch exemptions and powers as are nam-
ed: fo neither are they fuch, as have been
~ either conftantly enjoyed and exercifed by
them, or ever allowed them by the parlia~
ment,

Q2 SECT.
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SECT X

Of the deference paid by the colonies to the
authority of Parliament, and to the re-
guifitions of the Crown, previous to the

reign of his prefent Majefty.

UCH of the a&ts of the laft parlia-

ment, as concern the prefent quef-
tion, were a&s pafled for enforcing fub-
miflion’t6 a claim afferted by the parlia~
ment preceding. ‘The policy of the ad&s
then muft, in a “great mez‘x.fufe,. depend
upon the policy of the claim.

If that claim was uncorftitutional, it
unqueftionably, upon that account, was
impolitic. In fuch cafe thefe laft a&ts muft
be regarded as impolitic. But it might
alfo, without being unconflitutional, be
impolitic “n other grounds: in this cafe
too they fiill could not but be rcgarded as
inpolitic,

If
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If the right of {upremacy in general
had never been claimed till the commence-
ment of the prefent conteft, the claim
made at fo late a period, might with rea-
fon be condemned as novel and unconfti-
tutional. 1f having long ago been exer-
cifed or claimed, it had all along been
contefted, it might at leaft be looked upon
as doubtful. If for a long continuance,
it had been claimed and exercifed, and the
colonies had conzentedly fubmitted to it, till
manifelted in the partieular article of in-
ternal taxation; the exercife of it in fuch
particular arti.le might be open to cen-
fure, though not as unconflitutional, yet
as impolitic. = If not confining their reluc-
tance to this particular modz of exerting
it, or this particular z/me of its being ex-
erted, they have gone on in a middle way,
between open conteftation, and contented
obedience, the exerting of it in the parti-
cular mode, and at the particular time in
queftion, fhould feem to have nothing in

Q3 it
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it impolitic, any more than unconflitu-
tional.

It was with a view to the conflitutiona«
lity of the a&ts we are about to review,
that we cited {o many ats of preceding
parliaments, to fhew that parliament had
always exercifed its fupreme power over
the colonies ; putting forth more or lefs
of . that power, as feemed neceffary to the
ends of prote&ing them; of maintain-
ing their dependence on the mother-coun-
try; of making them contribute, in pro-
portion as they were able, to the common
neceffities of the whole empire.

It is with a view to the policy of thefc
acts, that it becomes of importance to en-
ter into the queftion, how the colonies
have conducted themfelves under the ex-
ertion of this power; whether they have
contefled the right of exercifing it; or
contentedly {ubmitted to it; or whether
they have not rather taken a middle way;
cluding the alts of authority, in which

the
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the right has been exercifed, without dif-
puting the right itfelf. ,

By way of anfwer to this queftion we
are told, that as to the navigation ac& (for
to that alone the-gentleman chufes to con-
fine himfelf) ¢ its authority never -was
« difputed ; that it was no where difput~
“ ed for any length of time; and on the
¢.whole, that it was we// obferved. When-
¢ ever the act preffed hard, many zndivi-
“ duals indeed evaded it. But this (he
¢ fays) is nothing *.”

Hence I fuppofe we are to underftand
that the oppofition made to it was made
in no other way than that of unfyftema-
tical evafion; and, that of whatever na-
ture it was, it was carried on by none but
individuals§ that it never had the colour
of authority, That the affemblies them-~
felves maintained a conftant deferenceto it,
is not indeed exprefsly fa:d, but this I fup~
pofe it was defigned fhould be inferred

* Burke’s Speech, p, 43,
Q4 from
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from the emphatic mention of indjvi-
duals.

What truth there is in this reprefentas
tion the Journals of the Houte of Com-
mons will inform us. From them we
learn* that fo early as the year 1701,
impediments wcre thrown in the way of
the king’s ciicers; combinations were
formed againft thofe who had the cou-
rage to execute the trufts repofcd in them
with fidelity ; that the adminiflration of
juftice was delayed, and the greateft un-
willingnefs exprefled to {fubmit to any ex-
ercife of the {upremacy of the mother-
country, and in particular to the a&ts of
trade and navigation.

At that early period a commiffion for
enquiring into great irregularities and
mifdemeanors in Rhode Ifland was ren-
dered ineffeGtual. Lord Bellamont was
fent out on this commiflion, ¢ but found

* Vol, xiii, p. 502, 503, 504, 505. The par-
ticulars are minutely ftated; they were too long to
inlert here, '

(fays
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« (fays the commiffioners in their report
< to the houfe) fuch an oppofition to his
£¢ majcﬁy's authority, and the ats of
« trade and navigation, that no good ef-
s¢ fe@s could be obtained from that com-
s miffion; they (the people of Rhode
¢¢ Ifland) pretending by their charter to be
¢ independent on the government of Eng-
¢ land.” \
The province of Connelticut was, in
its corporate capacity, equally refraory.
«“ The governor and fuperior court pe-
* remptorily and publicly declared fhey
¢ would admit of no appeals from them
s to his majefty in council.” This was
neither more nor lefs than faying, that
they would admit no appeals 4z a//to
England: for however unconftitutional,
gs well as ineflicacious this mode of appeal
may be, compared toothers that might be
gfcgb_liﬂ;ed, to declare they would not ad-
mit this, ata time when no other was ef-
tablithed, was to declare that they would
admit none. What chance in fuch cafe
6 the
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the inhabitants of the mothér;t:ount»ry
would have for juftice in their ‘dif_putes
with thofe of the colonies, is eafy to be
imagined.

Even then the commiffioners of trade
reprefented to the houfe, ¢ that {peedy and
« effectual cave thould be taken to render
«¢ the colonics more fubfervient and ufeful
¢ to this kingdom.”—That this might be
done “by the legiflative power of this
« kingdom,” is what the commiffioners
feem to have had no doubt of; though
they conceived it could not be effe¢ted by
any other means. | '

In another report, delivered in the be-
ginning of the next year *, it is again al-
ledged againft both Proprietary and Char-
ter Governments, ‘¢ that they had not
* complied with what had been demand-
¢« ed of them in reference to t7ade, or with
¢ what might be neceffary for the com-
*mon fafety; that they had not con-

* Sce Commons Journals, vol, xiii. p., 729, -

¢ formed
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« formed -them{felves to the a#s of par-
« liament for regulating trade and na-
“ vigét%pn: that feveral of the Governors
“in the Proprietary Governments had
« not applied to his Majefty for his = -
¢ probation, nor taken the oaths required
¢ by -the ads of trade: that they had
¢ made lsws contrary and repugnant to
<« the laws of England.” And the com-
miflioners go fo-far as to recommend it to
parliament to refume the charters.

It is however true, that till the ®ra of
the Stamp A& the colonies did not di-
re@ly, and in the face of parliament, de-
ny the power of parliament to pafs laws,
which fhould bind them. The laws paft
by the colonial legiflatures, though in
fome inftances really repugnant to the
laws of England, were not fo much di-
re& denidls of that power, as m-difica-
tions’ of the provifions madé'by'it. - They
~ thewed a tendency which fhould have
been -carefully watched,. and as carefuily
checked, to worm themfelves out of obe-

dience,
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dience, but they did not forma'ly difc..im

1t.

Read the petition prefented by the
agent of MafTachulet’s Bay againft the fa-
lutary acs for reftraining che emiffion of
a payer curreacy, and the creation of
banks *, and you would fcarcely fuppofe
but that fo late as this the power of par-
liament to regulate the internal rights of
the c lony was not only not contefled,
but chearfully acquiefced in. On the
other hand, 1i you believe the reprefenta-
tion given oi the proceedings there by the
;ommittee wiat fat upon thefe aés, you
cannot but perceive that the colonial le-
giﬂatures were as ready to embrace every
contrivance for counteralting t..e effe&t of
thofe flatutes, as they were remote from
any idca of contefting the right to make
them. ‘

Read the petition of Richard Partridge,
agent for Rhode Ifland and Providence

* 14 Geo, II. See Commons Journals, vol,
XXlil, p, 527, 528, 645. ,
Plan-
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Plantation, againft paffing another of the
many acts which parliament has' found
it neceffary to pafs for reftraining paper
bills of credit in North America. What
faid this agent? Did he call in queftion
the right of parliament to make this re-
gulation? Was it on any pretended ex=-
emption from parliamentary authotity
that he grounded his obje&ions to tiie
bill? No fuch thing. All He ventured
to do was to apply himfelf to the equity
of parliament, by infinuating that the
provifions of the bill were contrary to the
privileges of the colony. Neor was he
wanting in his endeavours to concili:te the
favour of the houfe, by alledging, ¢ the
«« pun&tual and ready obedience the no-
¢ lony had fhewn to the pleafure of the
« Crown, and of #/¢ houfe *.”’ 'This was
in the year 7g1. :

It was in-the fame- yedr, and in refe-
rence to the fame a@y that Mr. Bollan,

* A, D. 1751, Bee Commons Journals, vol,
xxvi. p. 159,

agent
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agent for Maflachufet’s Bay, prefented a
petition to the Houfe. In this petition
indeed Mr. Bollan ventures to give a
gentle intimation of a certain 4fomething,
a certain natural and lawful right, deriv-
ed, we are to conclude, from a certain law
of nature, whichis to be a controul on
Parliament in the exercife of the a&s of
authority he complains of. He appre-
hends, ¢ that the province has a natural
“and Jawful right to make ufe of its cre-
¢ dit for its -defence and prefervation *.”

Though the language here holden by
Mr. Bolan is in a firain rather more lofty
than the commons had been ufed to, yet
as he fpoke for his 0wz province only;
as no leagues, no aflociations, no congrefs
was formed; as no threats were thrown
out, the ftyle was overlocked.

Many more inftances might have been
mentioned,to fhew that thc obftacles thrown
in the way of the operation of the trade

* Commons Journals, p. 206, 207.

laws
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laws in particular, and'in fhert that the
fymptoms of difaffection to the fupremacy
of the mother-country in general, were not
unconne&ed alts of private individuals,
but were alls of the people at large; that
inftead of being punifhed as often as found
out, they were in many inftances prote&t-
ed by their courts of juftice, and fanctified
by their legiflature. Many more inftances
to this purpofe might, I fay, have been
mentioned : but as they are already men-
tioned by Dr. Tucker*, I may content
myfelf with referring to his book. What
I have here confined myfelf to, are fuch
as feem to have efcaped the notice of that
gentleman. »

The other point to be enquired into, is
the deference paid by the colonies to the
requifitions of the crown. Thefe requi-
fitions have for their obje@ the contribu-
tions demanded of the colonies, either for
extraordinary fervices in time of war, or

¥ See the beginning of his Fourth Tract,
for
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for the ordina y fupport of their own cis
vil government in time of peace.

On this head we find it with great ve-
hemence afferted, that till tl.e fatal period
of 1764, the colonies were ever ready to
contribute as far as their abilities would
permit.

On the firft point, that of contributions
for extraordinary fervices, we are referred
to the moft refpetable authorities, to mef-
fages {ent by their late and prefent ma-
jefties, and to refolutions taken in confe-
quence of thofe meflages by the Britith
Houfe of Commons.

In thefe meflages the King fets forth
the zea/ of his fubje@s in America; and
recommends it to the houfe to recom-
penfe that zeal. In compliance with this
recommendation large fums were aGual-
ly granted by the houfe.

Much ftrefs is laid on this teliimeny;
nor will I leffen it by remarking that in
thele rare aGs of cheartul - tribution,
the zeal exerted by the colonies had for

ite
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its imniediate obje&, their own ihmediate
benefit, and advantage *. Yet thus much
I may be allowed to fay:—that one or
two inftances do not prove an habitual
difpofition to contribute to the public bur-
thens. I may be allowed to fay, that the
proof given of thefe one or two inftances,
concludes rather fronger in favour of par-
liament than in favour of the colonies.
It proves, if you will, that the colonies
did for once exert themfclves: it proves
that tﬁeyﬁzzd they had exerted themfelves
beyond their firength : but furely it proves
too that the parliament was ready to af-
fift them—it proves, not that the parlia-
ment Jaid that it affifted them, but it
proves that it alually did qfif} them li-

* For the proofs of this, and a full refutation of
the difingenuous aflertions of Dr. Franklyn and
‘Mr. Dickenfon—-*¢ That the Colonies had no
e particular concern or intereft in the laft war”
— Nay thit the acquifitions made by it were a
¢ hurt to the coloﬁies,’;—fee Aéls of their own
Aflemblies cited in the Controverfy reviewed, from
p. 107 to p, 137. ‘

R beraltv.
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berally. Whether they had exerted them-
felves beyond their ftrength, ftands on re-
cord as a matter of opinson. 'That they
were recompenfed ftands upon record as a
matter of fad.

As to the fecond point, that of contris
butions for the ordinary fupport of their
own civil government in time of peace,
inftead of proofs we have only aflertions.
If affertions are to weigh, thofe of Mr.
Pownal will furely be allowed their weight.
Let us then hear what he fays on the mat-
ter ; to his teftimony no fober American
can obje&t.

He tells us, that the order of the crown.
to require a permanent fuppor: for the go-
vernor, - ¢.is generall-y, if not univerfally,
« rejeCted by the colonial legiflatures *.”
He tells us, < that the fupport of the go-
¢ vernors, judges, and officers of the
“ crown, is with-held cr reduced, when
*“ever the allemblics fuppofe they have

* Sce. Adminifiration- ¢f the ‘Qolenies, vol, i
p. 8o, 81.

¢ reafon
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@ reafon o difapprove the nominationy
¢ the i)érfons,‘ or the condué of thefe offi=
¢ cers.”’—Is this the liberal fippstt of their
eivil government we hear fo much of ? To
fupport a government is'to preferve it in
a ftat¢ of firength and aivity: what.
firéngth, - what adlivity can tHere be in
that government where the executive and
judicial powers are fo crampt and fettered;
and depend for a feanty fubfiftence on the
arbitrary and annbal grants of a popular-

affembly ?
Mr. Pdwnal, -in the words we have
cited, was fpeaking of the general and
_ ordiixéir& ;'iioae of providing for the fup-
ﬁort of the civil government in the colo=
nies. He thought it not neceflary it fhould
feem, to cite‘particuvlar proofs of an affer-
tion confirmed by daily experience. But
we know of one remarkable inftance which
fliould not be paffed over.  Single a@s of
extraordinary exertion have, we Have feer,
‘beericited astriumphant proofs in favour of
R 2 the
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the colonies. It will not then be too much
to prefume, that ‘ﬁngle ads of obflinate
refufal, may militate with fome little force
againft them.

In the year 1710, the affembly of New
York rcfufed, on fomne pretext or other, to
make the ufual grants for the fupport of
government. This was in a time of war,
of the moft expenfive war that England
till then had ever waged. At that timethe
councils of this nation were guided by a
whig miniftry. What did the minifiry do
on this refufal ? They ordered a bill to De
drawn up for raifing the fame taxes, and
appropriating them to the fame purpofes
by authority of parliament, as it appeared
to them ought to have been raifed and ap=
propriated by the affembly of New York.
The title of the bill was * An act for
« granting a revenue to her majefty, to
«¢ arife within the province of New York,
“in America, for the fupport of that go-
¢ yernment.” In the preamble of the bill

14
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it is faid the Commons ¢ give and grant
¢ unto her majefty the rates, duties, ex-
¢ cifes, impofitions,” &c, therein after
mentioned *,

This bill {which would have been
brought in had the whig miniiry conti-
nued) was deferred to another year by the
fory miniftry, who fucceeded at that criti-
cal moment. It was deferred, as it {eems,
on the liberal Promifes which the colonies
made of promoting the expedition then
fitting out againft Canada. An expedition
which failed, as the author of 1he Con-
trover{y reviewed, informs us, on the
authority of Swift, ¢ partly by the acci-
¢ dents of a ftorm. and partly by the fub-
“ bornnefs and treachery of fome in that
§¢ co/on)/, Jor w/za/é relz'e:/;mzd at whofe in-

* See a copy of this bill (which was figned and
approved by Sir Edward Northey, and Sir Ro-
bert Raymond) in The Controverfy reviewed,

p. 185.

R 3 treaty
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¢ treaty 1t was in fome meafure de-.
“ ﬁgned.’;

But though the bill was deferred, there
appears little rcafon to doubt, but that it
would have been brought in; if the colony,
grown wiler, had not renewed the grant, .

th this very colony -can-now tell us,
¢ it it has a/icays been the fenfe of the
“ government at hcme, that fuch grants
¢ cannot be coqﬁxtutlonallymade #.22 This
certaanly was not at that time the fenfe of
covernnicnt.

Yet thci’r agent can tell us, ¢ that a par-
f¢ llamentary revenue was never ouce in
¢ contemplation, till the unfortunate pe-
ried of 17647. ,

Had I the pov\'ers of his eloquence, or
the priviicge of 45 fame, I might—but [
would not,—u his own harfth phrafc.—
1 might—but I would not—fay, ¢ Thus
¢ have I difpofed of this fa/fehood ; and

* See refolutions of the Aflembly of \Tew-York
jn the year 1763,

t+ See his Speech, p, 39,
when
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when I come to the unfortunate period of
1764, then too I might add—:¢ but falfe-
¢ hood has a perennial {pring *.”

Let us now turn to this unfortunate pe-
iod.,

# See his Speech, p. 5.

R 4 SECT.
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S ECT XL
Of the condult of parliament with reference

to the colonics from the beginning of the

prefent reign to the commencement of the
laft parliament.

“ HE gfand manceuvre in the bu-
« finefs of new regulating the co-
“lonies (we are told) was the 15th alt
“of the fourth of George III. which
¢ opened a zew principle; and here {it is
¢« added) properly began the fecond period
¢ of the policy of this country with re-
“ gard to the colonies, by which the
¢ {cheme of a regular parliamentary re-
¢ yenue, was adopted in theory, and fet-
¢ tled in praQlice *.”

There is, I think, a capital miftake in
this reprefentation. Hurried on by the
impetuofity of his genius, this writer did

not flop to mark out the feveral periods of’
* See Burke’s Speech, p. so.

diftint
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diftin& {yftems of policy, which had pre-
ceded, and which, by a natural progref-
fion, led to and prepared the way for the
{yftem eftablithed by the a& he cenfures.
‘The obje&t with him being toreprefent this
a¢t as a fyftem of as much innovation as
poflibtle ; the number of periods he makes
is but zwo. To meit feems, that with full as
much reafon four diftinguithable periods
may be marked out, at each of which the
policy, on this behalf purfued, received a
confiderable degree of alteration.

The firft period I would diftinguith be-
gins at the foundation of the colonies,
and ends at the Commonwealth parlia~
ment. The fole object of the f{yftem a-
dopted and adhered to during this whole
period, feems to have been to fecure to the
colonies the monopoly of tobacco, and to
prevent them from gaining that of the
fithery.

The fecond period began in the time of
the long parliament ; but was more fully
developed after the Reftoration. ‘The fole

obje&
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obje& of the policy, during this period,
was to oblige the colonies to buy from
Great Britain only, all the manufactures
and FEuropean goods in general which fhe
could fupply them with ; and to fell all
the produlls they could fell to the Britith
dominions. ‘ 7

On the other hand, during this fecond
?eriod, by way of compenfation for tiefe
;r-t-“raints, the monopoly given to the co-
I nies, a,t‘f,rf’c in the fingle article of to-
b cco, was extended, or at leaft advan-
tazes nearly equal to a monopoly were
granted, in a multitude of other articles ;
among which we find thofe of rice, hemp,
raw filk, pitch, tar, turpentine, indigo,
and naval ftores.

The third period began in the fixth of
George the fecond, dufing which, in par-
ticular inftances, taxation was fubftituted
in the room of a monopoly.

This period then, which began in the
reign of George III. and which the orator
‘has chofen to ﬁ;ylé the fecond period,

m:_ht,
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might, with rather more propriety it
thotild feem; be ftyled the fourth ; and the
change of fyftem then adopted, if indeed
it _muﬁ be called a cha‘pge, feems to have
Beenjuﬁ as gradual as any of the former.

At the beginning of what I would with
to call the fecond period, the legiflature
faw that the trade of the colonies was
grown an obje& of importance; that it
was of the utmoft confequence fo to regu-
late that trade that the profits thereof might
finally center in Great Britain, and be ap-
plied to the benefit of the whole evmpire *,
Without afking the confent of the colonies,
they therefore eftablithed the f{yftem of
monopoly.

At the beginning of the third period,
the legiflature faw, that the colonies had
increafed and flourithed under the {yftem
of monopoly ; that the monopoly in fome
inftances could not be entire, becaufe we

had not markets to take off all their com~
* See Bernard's fifth letter,

modities,
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modities, nor funds to fupply all their
wants ; and that the colonies were now
in a fituation to contribute by a revenue
for the liberty of relaxing the monopoly in
thefe inftances. In thefe inftances, there-
fore, without afking the confent of the
colonies, the legiflature fubftituted tax-
ation, manifeft dire taxation, in place of
a monopoly.

At the beginning of the fourth period,
the legiflature faw that the colonies fil]
increafed and flourifhed, thatthey were in
a fituation to contribute more large-
ly to the fhare of the public burthens,
greatly increafed on their account. The
legiflature therefore went on, by a natural
and regular gradation, to aflefs the portion
of the public burthens, which they now
fhould bear. In this change it is true, the
legiflature did not afk the confent of the
colonies. As far was it from afking their
confent in the preceding changes.

I am {peaking of a change, but the great
change was not in the policy of the mo-

ther-
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ther-country, but in the ftrength and fitu-
ation of the colonies ; they were effe@ual-
ly and finally delivered from their enc-
mies ; the {word, that from the firft hour
of their birth had hung over their heads,
was broken ; they now made a vow of in=
dependence, the moment that 1naintaining‘
it feemed practicable, and that dependence
was no longer neceflary.

The technical tetms of grve and grant
had been ufed before, in the a& of
George the fecond. The fame terms 4re
ufed in this *; but there is this difference.
—In that a& the title was foreign, in this
correfpondent, to the purview. This fure-
ly can be no objeltion to the latter. It
declares it expedfent, that ¢ new provi-
¢« fions and regulations fhould be efta-
¢ blithed for improving the revenue of
“ the kingdom, and fecuring the naviga-
¢ tion and commerce between Great Bri-
« tain and America.” It affigns the rea-
fon why new regulations were expedient ;
becaufe ¢ the dominions in America had

* 4 Geo. HL c. 135.
¢ been
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¢ been fo happily cnlarged :”*—this furcly
is no obje@ion to the a&. It declares it to
be juft and neceflary ¢ that a revenue
fhould be raifed in America:” it afligns
the grounds of this pofition, and the ufe
to be made of the revenue {o raifcd ; name~
ly, < defraying the expenccs of. defend-
¢ ing, prote&ting, and fecuring the domi~
¢ nions fo acquired and enlarged.”—Is
this any ob’ection to the a&k? It declares,
that the commons *¢ were defirous in the
« then feflions of parliament to make fome
« provifien towards raifing this revenue.”
~—1] fhould have thought even ¢//s no great
objedtion to the act. We are told, how-
ever, that ¢ from thefe laft words it ap-
s¢ peared to the colonies, that this a& was
“but a bevimiing of forrews; that every
« feflion was to produce fomething of the
« fame kind ; that we were to go on from
¢ day to day in charging them ith fuch
¢ duties as we picafed for {uch a military
< force as we thould think propr®.”

* MMr, Burke’s Speech, p. 51.

Thus

»
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Thus appeared it to this orator; to-
me, to any one, .whodei‘griéd to read the-
ftatiute Book, and who chofe to fpeak of
it, it muft appear at the utmoft but a-con-
tinuation of {orrows.

All thefe dreadful phantoms, however,
appeared to the colonifts :—-all were con-
j'uféd 'up by thefe feemingly innecent;, but’
magic words : — ¢ fome provifion '’ —

“ prefent feflion”” —Alas ! ‘who can an-
fwer for the wildnefs of an Ametican ima-
gmatlon.

"There was a timé when every laundrefs,
évery poor negroe wench in New Eng=
land farted up an enchantrefs ; formid-
able as the evoker of Samuel at Endor ;
when old men eutdid the wonders of the
magi'cians of Pharoahy - and dembns
~ ftalked about at fidon, day —The parcx-
yims of rehgxous madnels are now, ever :
a political phrenzy has {ucceeded. . Inftead
of witches and demons, their imagination
is now terrified with the grim fpeéires. of

flaves,
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flaves, ¢ fhaking their uncombed locks,
and fltamping their wooden fhoes *.

~In this, as in the former cafe, the
phrenzy, ¢ like fome epidemical difeafe,
¢ has run through the whole country :”—
now, as well as then, ¢ the magiftrates
«¢ and minifters, whofe prudence ought to
« have been employed in healing this di-
« ftemper, and afluaging its fury, throw
“ in new combuftible matter 1.”

'The truth, however is, that the
commencement of the fears and alarms
which the Americans are now fuppofed to
have felt upon the pafling of this a&t was
fubfequent} ; for though they remon-

firated,

% See Farmer’s Letters, p. 24,

+ See Account of European Settlements in A-
merica, part vii. ¢. 4. Hutchinfon’s Hiftory of
Maffachufet’s Bay, vol. ii, p. 15, & feq.

§ This a& paffed in April, 1764, the ftamp a& in
March 1765, It is only from the time of the Ameri-
cans receiving account of the pafling of the ftamp
acl, that a ftrenuous American dates <¢ the great
** murmurings and difcontents that arofe among

them,”
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firated, and with reafon, againft fome of
the provifions of this act, they at that
time did not fo tauch as argue againft the
principle *, 'They conceived, and endea-
voured to fhew, that the power of par-
liament had been impoliticly exercifed ;
but they did not yer go fo far as to fay,
that the power itfelf was unconftitu-
tional.

I do not mean to defend all the provi-
vifions of this a&.—Iam ready to allow,
on the authority of gov'er‘nor Bernard,
that the duty it impofed on foreigh mo-
laffles was higher than it ought to have
been t. I am difpofed to allow, on the
fame authority, that a diftintion ought

them. See Proceedings of the Colonies in confe~ .
quence of the Stamp A&, prefised to the Chara
ters,

* They touched it, Mr. Burke acknowledges,
very tenderly, Speech, p. s52.

+ The aé&t impofed three pence per gallon on
foreign molaffes, governor Bernard thinks three
half-pence or two pence at moft fhould be impofed.
See the Governor’s fifth' letter,

S to
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to have been eftablithed, if indeed 1t be
practicable, between ‘the different {orts of
lumber; that if policy and a regard to
our naval eftablithment made it neceflary
to reftrain the exportation of that fort
which 1s ufed in fhip-building to our own.
dominions, we fhould have allowed them
to export the other fort to foreigners, fuch
as ftaves, or what was fit only for houfe-
building *. I believe, on the fame autho-
ritv, that proper regulations were not
made for fixing the place where the courts
of admiralty were to be holden: that the -
mode of paying the judges of the admi-
ralty was exceedingly wrong T : and tend-
ed to warp their judgment almoft againft
the force of evidence. T believe on the

* This rellaint is in part taken off by 5 Geo.
111, c. 45.

+ They are paid by a poundage out of the
condemnation moncy.  Thefe two [aft ndmed
arrangements make no part of the a& in quel-
tion: but that adl, which began this new fyftem,
vught to have correQled fuch capii.l defe@s,

fame
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fame authority, that the order to fend a//
the money arifing from thefe duties to his
Majefty’'s Exchequer in England, wasa very
imprudent one; that the eharges of double
remittance, and the ftopping of the cir-
gulation of fuch a fum for folong a time
in America, was an addition of near one-
fourth to the burthen to be borne by the
Colonifts; and that without an{wering any
one good purpole.

I am ready to allow that thefe capital
miftakes at_ the very firft outfet in this
new period, did not only juflify the co-
lonifts in the petition they prefented to
the Houfe of Commons on this occafior,
but would have entitled them to be heard
with attention and favour, had they pro-
pofed to raife by their own aflemblies a
permanent revenue, always to bear a cer-
tain adequate proportion with what the
fubje@s in Great Britain fhould pay. Or
had they humbly petitioned to have the
liberty of fending to the Britith Parlia-
ment a certain number of knights and

S 2 burgefles
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btirgeﬁ'es to reprefent the condition of the
colonies ¥,

That the miniftry were difpofed to lift-
en to either of thele propofitions is clear
from the moft indifputable authority.—
That the colonies were averfe to both, is
clear from the fame authority.

In a letter from Mr. Grenville to Mr.
Pownal T, he exprefles himfelf in the fol-
lowing ftrong and pointed terms:

#* As the great obje& here to be confidered in
the condu® of parliament toward the colonies
fince the accefion of his prefent majefty, is the
fteps parliament has taken to aflert its right of in=
ternal taxation in the colonies, I pals over the
alls made for encouraging the communication and
trade with the mother-country, fuch‘as;4, Geo. 1L
¢. 26. granting a bounty on hemp and-flax, 4 Geo.
III. c. 27. granting a liberty of exporting rice
from South Carolina .and Georgia, to any pari
of America fouthward of thofe colonies; and to
any part of Europe to the fouthward of Cape Fi-
nifterre, 4 Geo. III. c. .29. for the encourdge-
ment of the whale fithery, 5. Geo. III, c. 4.
for encouraging the trade of the colonies, &c. &c.

t+ See Appendix to the Adminiftration of the
-Colonies, No, I,

“ As



Se&. XI. To THE COLONIES, 261

“ As to the great queflion of our par-
« liament’s granting to America a com-
¢ petent number of reprefentatives to fit

< in our Houfe of Commons, yox are no

“ firanger to the declarations I rcpearedly
¢« made in" the Houfe, at the time when
¢ the repeal of the Stamp A& was agitat-
¢t ed :—that if fuch an application {hould
¢ be properly made by the colonies to
¢¢ parliament, in the fame manner as thofe
¢ which were made from Chefler and
“ Turham, and probably from Wales, it
¢ would in my opinion be intitled to the
« moft ferious and favourable confidera-
““ tion. But I am much afraid that nei-
¢ ther the people of Great Britain nor
¢ thofe 'of America are fufficiently ap-
¢ prifed of the danger which threatens
¢ both from the prcfent fate of things,
“ to adopt a meafurc to which both the
‘< one and the other feem indifpofed. Some
¢« of the colonies, in their addrefs to the
¢ crown againft fome late aéts of parlia
« ment have, if I miftake not, expre/ly 41/~

S 3 “ dained
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¢ dained it; and I do not think it has been
“ kindly received in Great Britain *.”!
This was a fa& which could not have
efcaped the knowledge of a celebrated
orator. Yet in his account of Mr. Gren-
ville'sadminiftration he did not find it con-
venient to remember ‘it. To fpeak the
awhole truth may fometimes hurt a caufe.
But it was cafier for a minifter to in-
fure fuccefs to the other propofal, ¢ That
¢¢ the Colonies fhould be allowed to tax

¢ them{elves on requifition.”’—This there-
fore Mr. Grenville not only propofed, but

warmly recommended to the colonies.
The defign of laying on a Stamp Duty
was announced in parliament fo early as
the month cf March 1764. The Houfe
came to a refolution on the propriety and

pqﬁble expediency of fuch a tax. But the

* The reader will attend to the difference
marked by Mr. Grenville as to the manner in which
this notion was received in Great Britain and the
colonies. By her he thinks it was uot 4indly re-
eeived; by them it was cxprefsly dijfained.

pafling
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pafling this refolution into an act was de-
ferred with the exprefs purpofe of allowing
the colonies time to propofe any other
mode of taxation equally produ&ive. The
agents of the colonies conferred with
Mr. Grenville fopararely on this fubjed.
They conferred with him on it in a body.
He told them, what one of them at leaft
declares he had heard Mr. Grenville fay
in the Houfe,—¢¢ That the war had found
“ us feventy, and left us more than a
“ hundred and jforty millions in debt:—
“ that the American civil and military
¢ cftablithment after the peace of Aix la
« Chapelle was only feventy thoufand
“ pounds a year, but was now increafed
® to three hundred and fifty thoufand.—
« That this was a great additional ex-
« pence incurred on the _American ac-
« count,—That he did not expet the co-
¢¢ lonies to raife the w/ole; but fome part
¢t of it he thought they ought to raife.
 That he judged this method of raifing

“ the money the eafieft and moft equit-
S 4 : ¢ able:
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¢ able:—that it was a tax which would
¢ fall only on property, would be colle&-
¢ ed by le feweft cfficers, and would be
¢ equally fpread over North America and
¢ the Weft Indies, {o that «// would bear
«¢ their thare of the public burthen. That
¢ he was not however f¢¢ upon this tax;
¢ if the Americans difliked it, and pre-
« ferred any other method of raifing the
¢ money themfelves, he fhould be content.”
He directed the agents « to write to their
¢ feveral colonies, and if they chofe any
¢ other mode he fhould be fatisfied, pro-
“ vided the money was raifed.” Nay he
even went {o far as ¢ warmly to recom-
“mend to them the making grants by
“ their own affemblics, as the moft expe-
“ dient for themfelves on feveral ac-
¢ counts.”

The colonies were accordingly written
to.—But the propofal was by moft of
them rejeCted with {corn —The offer they
faid amounted to no more than this—

¢ That if the colonies will not-tax them-

“ felves
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¢ felves as they may be direted, parlia-
« ment will do it for them.”—The very
propofal, which, as we have {een before,
the whig miniftry of Queen Anne not
only made, but effeCtually enforced.—
The colonies direGted their agents to
¢ remonfirate againft thefe meafures, and
“ to prevent the impofition of any farther
<« duties or zaxes in the colonies.” Even
yet however they did not directly call in
queftion the power of parliament to tax
them.

Thefe facts are advanced on the autho-
rity of three of the then agents of the
Colonies *.

Yet

* Mr. Mauduit, Mr. Montague, and the then
agent for Georgia, T think it was Mr. Knox.——
See a letter figned by Mr, Mauduit, in the Gazeteer
of February 22, 1775. See alfo Review of the
Controver{y between Great Britain and her Colo-
nies, p. 198. ‘This pamphlet was publithed in
the year 1769. And Mr. Burke’s fpeech was
made in 1774. Dr, Franklyn, in his examina-
tion before the Houfe of Commons when the repeal
of the ftamp aét was in contemplation, faid, ¢ that

(13 hc
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Yet it has been boldly afferted in the
houfe ¢ That this fa&t was neither zrue
“nor pofible:” ¢ that Mr. Grenville
« pever could have propofed that the Co--
¢ Jonies thould tax themfelves on requi-
¢ fition :” — ¢ that the colony-agents

-

had no general powers to confent to
fuch a propofal:” ¢ that they had no

1

~

<¢ he had it in inftrufQion from the aflembly of the
colony ne lived in, to affure the miniftry, that
as they always had dine, fo they thould always

think it their duty to grant fuch aids to the

~

<

~

*

n

LY

~

[

~

crown as were fuitable to their circumflances and
abilities, whenever called upon for the purpofe
in the ufual conftitutional manner.”” And that
he had communicated that ¢ inftrultion to the
¢ minifter before the ftamp alt was brought in.”

[

-

14

~

So then there is another authority to prove that
the colonies were apprifed of the defign of the mi-
niftry to obtain a larger revenue from America;
that fome propofal ad been made them about raif-
ing that revenue in their own affemblies. And
that thofe who called themfelves well affe7ed co-
lonies paft no vote, no refolution about’ it, offered
no {pecific fum, propofed no medium of fixing the
proportion they fhould bear of the public burthen,
but kept only to general terms, which fecured no-
thing to England, obliged themfelves to nothing.

¢ time
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s¢ time to confult their affemblies for par-
¢ ticular powers *.””

It is clear, however, that he 474 make
the propofal ; that the colonies had time
to be confulted: that they were confult-
ed : that fome of them abfolutely reje@ed
the propofal: the others would give no
precife anfwer to it.

I will not pay a worfe compliment to a
member of the Houfe of Commons than
he paid to his brother members. From
any common writer thefe mifreprefenta-
tions might have been fuppofed to be
¢ circulated abroad with a walignant in-
¢ tention; but I cannot attribute a malig-
““ nant intention to him who faid the fame
s¢ thing in the houfe 1.”

Upon this refufal of the colonies the
Stamp A& was pafled.

While it was depending, petitions were
prefented againft it by four of the colo-
nies. Thefe petitions, for the firft time,

* See Burke’s Speech, p. 53.

t+ Ib. p. 53.
ealled



268 ACTs RELATING ~Part II,

called dire&ly in queftion the power of
parliament to impofe taxes on the colo-
nies.

Nothing is more common than to rejec
motions * for receiving petitions againft
bills ; more particularly when the prin-

* I opened the Journals, and in a fingle feffion
in the reign of William III, I find no lefs than
feven motions for receiving petitions rejected :—
petitions too from bodics, many of them, without
difparagement to thc colonies, as refpectable as the
colonies of Rhode Ifland, Conneéticut, Virginia,
and Carolina, One from merchants trading to
New England, New York, and Penfylvania,
touching the duties on whale-fins from the faid
colonies, Com. Journ. vol. xii, p. 336, One
from the town of Altcar in Lancathire, ib. p. 146.
One relating to a bill for granting certain duties
on coal and culm, ib. 240. Another on the fame
fubjedt, ib. p. 246. Another on the fame fubject,
by people who fet forth that they had advanced
564,7001. on the credit of a former a&, ib, p.
248. One frem the county of Northumberland,
‘rclating to copper money, ib, p. 254. Another
from merchants trading to Scotland, relating o
duties laid on Scotch linen, ib, p. 336. Thereis
fcarce afeflions of parliament where motions for
receiving petitions do not pafs in the negative,

ciple
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ciple of the bills has been already difcufl-
ed: ftill more when the objeCions againft
them are drawn from topics which the
houfe will not allow to be brought in
queftion. It could hardly be expeé@ed, I
fuppofe, that the houfe would allow the
fupreme authority of parliament, or the
extent of their power, to be canvaffed by
counfel at their bar.—Yet what cannot a
great genius effe®? By force of the fingle
word “ feornfully,” this rejeGtion of peti-
tions has- been branded as inequitable and
unparliamentary *,

This a&, it is true, was followed by
great difturbances in America; difturb-
ances which by the accounts we have of
them feem to have been of a nature amply
to juftify the phrafes made ‘ufe of in the
refolution of the houfe on the 17th of
December 1765, which fligmatifed them
by the title of ¢ outrageous tumults and
« infurreCtions;” as ¢ a refiftance given

# Burke’s Speech,. p. 56.
é¢ by
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“ by open and rebellious force:”” difturb-
ances the complexion of which feems not
improperly fummed up in the ftrong ex~
preflions ufed by general Gage, in his let-
ter written on the 4th of November of
the fame year: ¢ that all from the high-
¢ cft to the loweft were acceflary to this
 infurreétion,” in the threats ¢ to plun-
¢ der and murther thofe who fhould take
< the ftamps *.”

- Some we are told have faid, that < all
« the difturbances in America were creat=
‘¢ ed by the repeal of the Stamp A&t.”. But
¢ the falfehood, bafenefs, and abfurdity
< of this affertiont” has raifed fuch a tu-
mult of indignation in the breaft of the
great orator, as would have torn a com-
mon man to pieces.—With fubmiffion
however, the miftake is all his own. - No
man ever meant  to attribute a precedent

* The reader may fec an ample account of thefe
difturbances prefixed to the Colleion of Charters,
printed for Almon,

¢ Mr. Burke’s Speech, p. €7,

2 ¢ difturbance



Se&t. X1. T0 THE COLONIES. 27%

« difturbance to a fubfequentmeafure:”
no man ever thought that the difturbances
previous to the repeal of the Stamp A&
‘were caufed by that repeal. But many
have thought, and continue to think that
the timid repeal of that a& did caufe all
the difturbances that have fucceeded. And
however violent were the diflurbances
caufed By the Stamp A&, they were not
of a nature to be lafting ; they might eafily
have been quelled.—And had they been
quelled, the difturbanees which have fince
happened, and which are of a much more
alarming nature, had been effeCtually pre}
vcnted‘.—-hiiﬁead of which the appearance
of weaknefs and timidity aid, as it wag
foretold it would, bring on farther infults.
For the firft of thefe affertions there is as
refpeftable authority as the bare word evep
of this orator. The proteft of no fewer
than two and thirty peers againft the re-
peal. A proteft which the noble lords
entered, among other reafons, becaufe
“¢ they were convinced from the unani-

‘¢ mous
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¢ mous teftimony of the governors and
¢¢ other officers of the crown in America,
¢ that though by a moft unhappy delay
¢« and negle& to provide for the due exe-
«¢ cution of the law, and arming the go-
¢ vernment there with proper orders and
¢ powers, thefe difturbances had been
s¢ continued and encreafed, yet they might
¢« have been eafily quieted before they at-
¢ tained to any dangerous height,”

It appears farther from a letter to Mr.
Tecretary Conway, laid before the houfe,
and printed in the parliamentary debates*,
¢¢ that when the Bofton mob, raifed firft by

< the inftigation of the principal inhabi-
¢ tants, allured by plunder, rofe fhortly
« after of their own accord; people then
“ began to be terrified at the fpirit they
¢ had raifed: that each individual feared
¢ he might be the next vi&im to their
“ rapacity 5 that the fame fears {pread
¢ through the other provinces; and that

* Vol, v. p. 91, g2

1] as‘
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¢¢ as much pains were zhen taken to pre-
¢ pent the infurreCtions of the people as
¢ before to excite them.”

Upon this authority f{urely one may be
allowed to believe that the difturbances
caufed by the ftamp a& were not of fo
dangerous a nature as the difturbances
which have happened fince the repeal of
the ftamp act. '

Nor can I—no, though I fhould have
the misfortune to be ranked with Dr,
Tucker, among “¢ the vermin of court re-
« porters*” I cannot--help thinking ¢ that
« the obje&tions made /ere, both sz and
¢ out of parliament, to the ftamp act at
¢« the time of its paffing,” whatever ef-
fe& they might be intended to bave, had
in the event that of ¢ encouraging the
« Americans to their refiftance.”—1I have
not accefs to ¢ all the papers which load-
« ed the table of the houfe.” 1 did not
hear ¢ the vaft crowd of verbal witneffes

* Mr. Burke’s Speech, p. 71,
T ¢ that
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« that appeared at their bar*.” But I
have, I think, a tolerable proof that this
idea is founded. o

Ia the account of thefe difturbances,
referred to abovet, 1 fee the Ameri-
cans were diligent in informing them-
felves how their oppofition was looked up-
on in the mother-country. I fee that on
the 18th of September, near two months
beforé/general ' Gage's letter was written,
a committee was appointed at ‘Bofion,
¢« to draw up, and tranfmit to Mr. Con-
¢« way and colonel Barre, addrefles of
« thanks for their patriotic ipeeches in
« parliament in favour of the rights and
<« privileges of the colonifts; and to defire
« correct copies thereof to be placed among
< their moft preciousarchives.” !learn too
~from the fame account ¢ that they voted
¢« the piftures of thefe gentlemen to be
¢ placed 1n their town-hall.” This feems

% Mr. Burke’s Speech, p. 71.
t See the account prefixed to the Charters,
e 7.
a com-
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a compliment rather “extraordinary than
otherwife, to be paid to fpeakers in “ {o
¢ languid a debate,” to orators ¢ who
“ fpoke with fo great a referve, and fo
« remarkable a temper *.”

-1 do not know how this'.gentleman’s
¢ excellent and honourable friends” took
the compliment paid to their: languor.
—A compliment himfelf appears feldom
to have been ambitious of = obtaining:
though it has feemed at times as if a little
more referve, and a little more zemper,
might have done him no diflervice.

Had he poflefled this temper and re-
ferve, he might have fpared to his own
delicacy the pain of uttering, and to the
delicacy of his auditors the 'p_ain of hear-
ing another incartade. ¢ The agents
s« and diftributors of falfehoods, fays he,
<«¢ have with their ufualinduftry circulated
« another Je, of the fame nature with the
¢ former. It is this, that the difturban-

* Mr, Burke’s Speech, p. 71, 72.

T 2 ¢ ces
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“ ces arofe from the account which had
¢ been received in America of the change
« of the miniftry.”” —¢ But it does fo
¢t happen that the falfity of this circula~
¢ tion is (like the reft) demonftrated by
¢« indifputable dates and records.”—¢ So
¢ little was the change £nown in America,
< that the letters of the governors, giving
¢ an account of thefe difturbances, long
¢ after they had arrived at their higheft
¢ pitch, were all direted to the old mi-
¢« niftry.*”

It would be too much to expe& that
any one man fhould unite every excel-
lence. It is wonderful enough that to fo-
impetuous a genius this great man fhould.
unite a degree of coolnefs fufficient to
keep to chronological order; to fuperadd-
exactnefs in relation would be too much
for mortal man to do. The fa& is, no
man ever fuppofed that the difturbances
arofe from the account of a change actually

# Durke’s Speech, p, =2, 73

vy oo T
e 3
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made : np man could fuppofe the difturb-
:ances committed in April and May, could
originate from ‘the certain knowledge of a
~change, which did not happen till July.
Though Dr. Johnfon is willing to fup-
pofe the Highlanders may be gifted with
‘a fecond fight, no man is inclined to think
the Americans are .fo highly favoured.
But a ftrong expecation of a change, foon
dikely to happen, will fometimes praduce
.nearly the fame effe@ as the account of a
«change already Aappened. Now the down-
fal of the then miniftry was moft certain-
A1y expe&ted, ftrongly expe@ed, by many
ppeople in England, long before thefe dif-
turbances began; -long before the a&,
which gave birth to them, was paft. The
.addrefs of the letters from our gavernors,
o much infifted or by our arator, do not,
1 fuppofe, difprove the -exiftence of this
-opinion. And it feems very probable, that
4his opinion and expeQation did augment
and prolong the difturbances. 1

T3 Con-
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Confider the fituation of affairs both
here and in America, at the time the
ftamp a& was paft, and there will appear
no great reafon to wonder at its mceting
with refiftance: the wonder would have
been, had it met with acquiefcence.

The difappointment given by the peace
to thofe fanguine expe&ations that had
been generated by the fuccefles of the
war: the encreafe of taxes, confequent
upon the encreafe of debt:  the unpopu-
lar nature of onc tax in particular, which
it had been thought neceffary to hazard:
the multiplied profecutions of a popular
champion: all thefe circumiftances put
together had accumulated fuch a prefling
body of difcontent, as could not but ap-
pear more than fufficient to bear down
any miniftry.

In this untoward conjunure it was
that Mr. Grenville propofed, and the le-
giflature paft, the firft a& for granting
duties to be raifed in the colonies of Ame-

rica,
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rica. In this untoward conjun&ure it
was, that the reflolution. on which the
ftamp a&t was' grounded paft in the houfe
of commons.

We have ajready noticed the change
effeGted in the fituation of “the colonies.
Of their relu@ance to fubmit to the laws
of trade and navigation; of their difpo-
fition to conteft the authority that impof-
ed them; we had {een many proofs: but
this difpoﬁt’ion,ihow early foever it had
been kindled, and how often foever it
had flathed out “in occafional aéts of dif~
affedtion, had been damped, and kept
from running into ‘ats or pretenfions .of
fteady oppofition, by the fenfe of their
weaknefs and their wants. Thofe wants
ceafing, and that weaknefs being out-
grown, it 48 not to be wondered at that
they greedily laid hold of that opportu-~
nity, which prefented itfelf, of ftrength-
ening their force by the acceflion of a
body of malecontents in the mother-

country.
T4 The
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The watch-word given by thefe male-
contents, they eagerly caught and fpread
abroad : a general plan of defpoti{m, as
thefe malecontents believed, or withed to
have believed, had been formed, and was
purfuing : and of this plan the fuppofed
new and unheard-of proje& of taxing A-
merica was invieghed againft as a part.
That this had been the language, both
within doors and without, no body can
be ignorant: that the Americans were
blind to the afliftance they might derive
from a body thus openly efpoufing their
interefts, and leaguing themfelves on their
fide, is what ro body can {uppofe: that
they fhould be difpofed to with, and for-
ward to exped, the downfal of a mi-
niftry who oppofed their pretenfions ;
and the exaltation of one that ftood en-
gaged to {avour them, is what no body
can doubt: that they fhould fail to per-
ceive that alts of outrage, manifefting
their diflaffeGion, muft contribute to
the event they wifhed for, can hardly be

fuppofed.
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fuppofeda The utmoft ftretch that poli-
trcal charity ¢an make, is to hope that -
thofe Englithmen who encouraged the
oppolition of the Americans, by the ef-
poufal of their caufe, did not wifh to fec
any tnore mifchief dofie, any more out="
rages committed, than what might be ne-
ceflary to bring about a revolution, ac-
cording to their notions fo defirable: and
that there might be fome among them,
who, defireable as this revolution feemed
to them, might not think it worth pur-

chafing at any price. Among thefe laft,

let us hope to find our orator.

- Bethis as it may, thus much is indif-

putable, that the Americans expe@ed a
change of miniflry; and that it was the

hope of -contributing to a change, pro-
mifing to be fo favourable to their preten-

fions, that encouraged them, if not to be-
gin, at leaft to perfevere in their refiftance.

The expeQation was fulfilled. A change
of the miniftrty—from what caufe is not
material, did accordingly take place.

The
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The thort period of the {ucceeding ad-
miniftration deferves a particular ‘atten-
tion. and happily no adminifiration ever
p:-Teffed a better hiftorian, or a more able
apologift, had an apologilt been want-
ing to a minifter ‘ who fought no-apo-
logy

This gentleman, ¢ whofe fituation, he
¢¢ tells us, enabled him to {ee as well as*,”
and whofe difccrnment we cannot but
believe, enabled him to perceive much
better than ¢ others, what was going on,
¢ did fee in the noble lord who then pre-
“ fided at the treafury, fuch found princi-
¢ ples, fuch an enlargement of mind, fuch

EE)
.

¢ clear and fagacious fenfe, and fuch un-
«¢ thaken fortitude,”” as might well give
room to hope, that if the empire could be
faved, it muft be by his hand. To the
gods, and to the citizens of London, it
feemed otherwife T.
The
#* Ar. Burke’s Speech, p, 64.
* Ib. p. 57.

1+ Sec their addrefs prefented to the king on
the
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'The {ityation in which the noble lord
ftood at :his moment was, no doubt, g
“ trying one ;”-—but it was furely a more
favourable one than that in which hlS pre-
dece{Tor had flood. A great part of the ill
humour, arlﬁng from domeftic caufes, had
fubfided. The minds of the people at
home were in a great meafure quieted.
The marquis, and his friends, flood clear
of the odium of unpopular meafures. The
c1ty of London only excepted, the reft of
the nation was prepoflefled in their favor.
The man, whofe fufférings had excited
the ﬁrongéﬁ popular difcontent, and whofe
talents were nicely calculated to'put him
at'the head of a falion, was ready to fue
for pardon; as he did afterwards fue for
pardon to a great man who was then an

the 25th of Auguft 1765. In which they fay,
<« that whenever a bappy effablifbment of public
<< meafures fhall prefent a favourable occafion, they
< will be ready to exert their utmoft abilities in
¢ fupport of fuch wife councils, as apparently tend
< to render his majefty’s reizn happy and glo-
¢ rious,”

affociate,
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affociate, and afterwards fucceflor to the
noble marquis. a

This then was as favourable a moment as
could well be hoped for ; not merely to de~
clare but to vindicate, and eftablithon a
permanent foundation, the rights of the
Britifh parliament.

There are three points on which the
Americans pretended, that the miniftry
had grofly mifunderftood, or wantonly fa-
crificed the interefts of the colonies : their
commercial reguldions, the fuppreflion
of their paper money, and paffing the
ftamp a&t. Thefe then were the objects
which demanded the immediate attention
of the marquis.

As to the firlt of them, a ferupulous at-
tention to treaties with foreign tates, and
a partial attachment to the letter of the na-
vigation a&ts, had, it fhould feem, mifled
his predecefllor. 'The noble marquis we are
told, ¢ faw his way clear before him :
¢ though, on the one hand, treaties and
¢ public law ; onthe other, the a& of na-

‘¢ vigation,
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« vigation, and the whole corps of trade
“ laws, were drawn up in array againft
¢ him; he knew ¢in fubftance,” that
they were not di‘reé’cl}rr' againft him. But
he did not choofe to ¢ determine rafhly,’”
he chofe to know as much ¢ formally and
“ officially.” By way of form then the
attorney general’s opinion was afked ; that
once obtained, ¢ the noble marquis imme-
diately difpatched orders for the redrefs of
thefe grievances.” 'Qrders, it fhould {eem,
which, among other good effets, pre-
vented the total ruin which was threatened
of the Spanifh trade.

Here then, one would think, was a vait
fund of popularity acquired in America:
an acquifition, one would have hoped,
that might have done ¢ knight’s fervice;”
might have conciliated the opinions and
affe@ions of men *.

As to the fecond of thefe objeéls, the

- regulation of the paper money of the co-

* Ib, p. 61,
onies,
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lonies, this bufinefs was left by the noble
marquis as he found it. -

On the conclufion of the Spanifh bufi-
nefs, the noble marquis turned himfelf to
the confideration of the third of thefe ob-
jeQs, the flamp a&. And ¢ after weigh-
¢ ing the matter as its difficulties and im-
¢ portance required,” determined on the
repeal of it.  And here it is, that the pa-
negyrift of this miniftry puts forth the full
firength of hLis amazing powers.—¢ A
<« partial repeal, a modification, might
« have fatisfied a timid, unfyflematic, pro-
“ craftinzting miniftry :» but the noble
lord, and his friends, were not aStuated
“ by a weak and undecided mind :—by a
¢ majority that will redeem all acts ever
¢ done by majorities in parliament, in the
¢ teeth of all the old mercenary Swifs,
¢t in defiance of the whole embattled legion
¢« of veteran penfioners ;—fteadily look-
“ ing in the face that glaring and daz-
¢« zling influence, at which the eyes of
‘ eagles oft blenched; looking in the

7 « face
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¢ face one of the ableft, and not moft

» and what is

more’than that, ¢ even looking lord Chat-

« ferupulous oppofitions :

¢ ham in the face: whillt earth below
« Ihook heaven above menaced, and ‘all
“ the elements of minifterial fafety were
« diffolved ; "—they fought ;  they con-
“ quered's. they prefervied the authority
s of ‘Gredt’ Brltam,' ‘they preferved the
« equity of Great Britain: they made the
« declaratory aét ; they repealed the ftamp
“al*”

My bolom burned within me as I liften~
ed to the orator,— involuntary burft of
¢ gratitude and tranfport,” broke from

"me, T wondered only how the authority
of Great Britain, ' having been thus mira-
louﬂy preferved, fhould all at once be /o
again.

I turned "to the ftatute book: I found
the repealing a&t as full as words could
make it. I examined the declaratory a&,

* See Speech from p. 6o to p. 66,
and
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and it is indeed a declaratory a&k. It pre-
ferved the authority of Great Britain.
How? By declaring it to be preferved.
What elfedoes it ? Jult nothing.—It exa&s
no recognition of that authority. It pre-
fcribes no means of enforcing it.  'What
a vi¢ory ! what dangers furmounted!
what giants vanquifhed ! I hope the ora-
tor will forgive me; but I could not help
exclaiming with lord Grizzle to Dollal-
lolla,

I tell you, madam, it is all a trick,
He made the giants firft, and then he
killed them *.

At beft the noble lord miftook the ob-
je&t of his attack. He thought all was
done when he had out-talked and out-
voted “ an unfcrupulous oppofition :* this
was done, but was nothing that ought to
have been done procraftinated ? Was it

b

¢ fyftematic” wholly to take away the

* Tr.agedy of Tragedies, or the Hiftory of Tom
Thumb.

6 1ax,
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tax, and declare our right to lay 1t ? to
tear up a tree which if watered might
have « yielded fruit,” for no other pur-
pofe than to ¢ plant what was called in
* America a barren yew, cafting a noxious
¢ fhade over the colonies *?”> Was it not
timid to affert at home a right, of which
he dared not exat a recognition on the
other fide the Atlantic? Is not leaving
every thing to be decided hereafter, to
procraftinate ? ‘This vaunted act « of /pirit
¢ and fortitude :”—< of fupreme magna-
“ nimity,” what was it after all, more
than the unmeaning rhodomantade of
ambafladors, who ftyle their mafters kings
of France, or of Jerufalem? thefe titles
do not fecure a foot of land : the declara-
tory a& does not fecure an atom of autho-
"r'rty. |

If the colonies had objected to the
flamp a& on principles of expediency, on
mere commercial principles, it- might have

# See Farmer’s Letters, p, 77

U | been
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been altered; the oppreflive provifions,.
if any fuch there were, or even the whole.
a&, might have been fafely repealed.
But the colonies now obje&ed to it on
very different principles: they denied
the rights of the parliament to tax them.
To repeal the bill abfolutely, totally, and
unconditionally, was therefore to give up
that right. To fay that fuch a repeal was
grounded on commercial principles, was
it not nugatory? To aflert the right in
parliament, without infifting on a recog-
nition of that right in the colonies ; with-
out infifting even on the poor fatisfaction
of a refcifion of the colonial refolves a-
gainft the right, was this the act ¢ of {pirit
¢ and fortitude” fo much boafted of ?
What was he to do then? Give up the
right? This would be ¢ cutting indeed
¢ the Gordian knot:”—though hardly
¢ with a fword:” not much ¢ in the he-
“roic ftyle*.” 'To yield requires little

& See Mr. Burke’s Specch, p. 6o, 61,
hea
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heroifm.  If the knot was to be c.,uvt by
yielding, the fciffars of a trembling fpinfter
might have done the work as well.

Was he to enforce the a& by fire and
fword ? I cannot perfuade myfelf that fire
and f{word would have been neceffary.
But I would f{uppofe the noblé marquis
and his friends to have been a&uated by
greater views.- I would fuppofe them to
have been anxious to follow the dictates
of that * equity, by which we are bound
“ as much as poffible to extend the {pirit
«« and benefit of the Britith conftitution to
« every part of the Britith dominions *.”
This indeed wou/d have been an obje&
worthy of fuch a man as the noble lord’s
panegyrift has defcribed him. He had
official information, that there was no fixed
idea of the relation between Great Britain
and America. This relation fhould have
been fixed. The fupreme authority of the
parliament had been openly denzed by the

* See Burke’s Speech, p. 6o, 61,
U=z Ame-
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Americans : this thould have been afferted,
vindicated, and recognized.

The powers of the fubordinate legifla-
turcs were vague, and indetermined:
thefe thould have been precifely marked
out.

The mode of taxation was difputed :
this fhould have been fettled.

The want of knights and burgefles to
reprefent the condition of the colonies in
the Britith parliament, was the on4 ground
on which the equity of a parliamentary
taxation could be difputed : this fhould
have been obviated.

Inftead of obtaining any of thefe im-
portant points, what did he? < He re~
¢ pealed the ftamp alt: he made the de-
¢ claratory a&;” that is, he gave up the
purfe at the firft word : and when the
fpoiler had carried it off, and was out of
fight, and out of hearing, he vauntingly
declared he had ftill a right to the purfe
if he chofe to claim it. Of this fort is the

7 ¢ fu=-
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< fupreme magnanimity” fo magnificently
difplayed.

But though this a& of fpirit, fortitude,
and magnanimity, thould be found to have
done nothing toward fecuring the dignity,
or authority of Britain, the a& of concef-
fion we are required to believe reftored
tranquility to the colonies—¢ They were
#¢ quiet.” What are we to underftand by
their being ¢ quiet?” Is it only, that
having forced from us that which they
demanded, they were quiet till another
opportunity of refifting fhould prefent it-
felf >—We allow the fa@; make the moft
of it. Or are we to underftand by it, that
they were ready to fubmit to the principle
of the declaratory a&; to yield a ready
obedience to the other laws ena&ed by
Great Britain? fo the orator feems to
underftand the phrafe, and undertakes
to prove, that they were ¢ not only
¢ quiet, but thewed many unequivocal
¢ marks of acknowledgment and grati-
¢ tude:” he gives us every advantage : he

U felects
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fele@s ¢ the obnoxious colony of Mafla«
«¢ chufet's Bay.” He calls on us to hear
¢ how thefe rugged people can exprefs
¢¢ themfelves on a meafure of conceffion.”
¢« If it is not in our power (fay they in
s¢ their addrefs to governor Bernard) in fo
¢ full a manner as wi]l be expected, to
¢ thew our refpectful gratitude to the mo-
¢¢ ther-country, or to make a dutiful and
«¢ affeCtionate return to the indulgence of
*¢ the king and parliament, it fhall be no
¢ fault of ours: for this we intend, and
¢ hope we fhall be fully able to cffe&t.”
This is quoted as the genuine expreflion
of their real fentiments, as originating
from themfelves *.—What then will be
the feelings of the reader, when he learns
that thefe pretended expreflions of the
Boftonians were no expreflions of their
own: that they are only re-echoed back
from the fpeech of the governor: that
the affembly refufed fo much as to take
into confideration the very meafures to

¥ Mr. Burke’s Speech, p. 73.
which
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which thefe words had been applied by
him : that the whole tenor of the addrefs
is perhaps one of the foureft, moft fullen,
moft furly, that ever was preferited to a
governor ¥*.—Yet fome men fcruple not
to complain of *an wnferupulous oppo-
‘¢ pofition !”

Might a minifterial advocate indulge
himfelf in like liberties, he might fay with
this orator, changing but a fingle word,
¢« Thus are blown away the infet race of
& factious falfehoods ! thus perifh the mi-
<« ferable inventions of the wretched run-
« ners for a wretched caufe, which they
« have fly blown into every weak and
“ rotten pért of the country, in vain hopes
« that when their maggots had taken
¢ wing, their importunate buzzing might
s found fomething like the public voice 1.

* See the governor’s fpeech, and the addrefs in
anfwer to it, in the Appendix to the Annual Re-
gifter, vol. ix. p. 176, 179.

+ Mr, Burke’s Speech, p. 74.

U 4 The
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The noble marquis refigned his place
to a noble duke, who had been a compa-
nion of his battles, and a partner in his
viGtories. 'The noble duke was affifted by
the chief, who had led ¢ the phalanx” in
the lower houfe, and ¢ infpired even the
¢ meaneft of them with courage.”—The
people’s lawyer, the great defender of
Britith and American liberty, held the
{eals : and /e, who was alone a hoft, not
only deigned to put the miniftry in ar-
ray, but condefcended to take his poft
among them. No doubt he did it on
mature deliberation. He could not haftily
give his confidence, ¢ confidence he had
« before afferted in the houfe —was a
¢ plant of {low growth in an aged bofom.”
He was pafl the feafon of credulity.

Who could have imagined, that in his
adminiftration, any f{ubject of contention
could pofiibly have arifen between Great
Britain, and her colonies.— Yet fo it
was.  Very early in this adminifira-
tion, the demon of difcord again flept

| forth:
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forth : nor has any magician yet been
found to lay him.
| Very early in the year 1767, the colony
of New York prefented a remarkable pe-
tition, in which they fet forth, that not-
withftanding the tender regard for their
happinefs, manifefted in the laft feflions
of parliament, ¢ yet the commercial re-
¢ gulations then enafed, infltead of re-
“ medying, had increafed the heavy bur-
¢ thens, under which the colony already
¢ laboured *¥.”  Thefe regulations were
regulations made under the very adminif-
tration of our pénegyriﬁ’s hero. So im-
poflible was it fot that noble perfon, with
all his penetration, and all his patriotifm,
to perfuade this untoward people of his
being able to difcern their true intereft,
and willing to purfue them.

But if this colony could not bring itfelf
to approve the wifdom of parliament in
its commercial regulations, much lefs

* See Commons Journals, vol, xxxi, p. 160.

could
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could it bear any application of the prin-
ciple of the declaratory act.

Two years before, ‘an a& had paft a-
mong other purpofes, for that of better
quartering his majefty’s troops in North
America. The aflembly of New York
did not like the mode prefcribed by that
a& : they therefore paft an a& of their
own, dire@ting another mode, inconfiftent
with the provifions made by parliament.

The parliament on this occafion deter-
mined to inforce the principle laid down
in the declaratory ac, and vindicate its
power of making laws binding on the co-
fonies. An a& was accordingly paft, fuf-
pending the affembly of New York, tiHl
the provifions of the former ac {hould be
complied with *.

What ideas the Americans entertained
of this exertion of power; what a conqueft
the magnanimous aflertion of the decla-
ratory a& had gained over them; how

* 7 Geo. III, c. 59.
| fully
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fully the authority of Britain was pre-
ferved by it, was now apparent. “ An
« a& of parliament, fay the colonifts ¥,
« commanding us to do a cerzain thing,
 if it has any validity, is a tax upon us
¢ for the expence that accrues in comply-
“ing with it.” Hence they argue —
¢« The affembly of New York either had,
¢ or had not, a right to refufé fubmiflion
¢¢ to that a& —If they had—and I ima-~
‘¢ gine, continues this writer, no Ame-
“rican will fay they Aad nof — then
«¢ the parliament had »o right to compel
¢ them to execute it.”

The ideas of liberty are different on the
other fide the Atlantic from thofe we en-
tertain on the borders of the Thames.
Had < the crown by its prerogative ref-
“ trained the governor from calling the
< affembly together,” all it {eems would
have been well 4+: but that parliament

* See Farmer’s Letters, p, 8, 9.
} Secib, p. g, 10,

Thould
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thould interfere, and punifh an a& ¢ of
« difobedience to the authority of the
¢ Britifh legiflature” carries with it, < cen-
« fequences vaftly more affe@ing §.”
And why fo?—¢¢ Becaule it is @ parlianen-
“¢ tary affertion of the {upreme authority
¢t of the Britith legiflature, over thefe co-
« lonies in the part of taxation :”—and
is intended ‘¢ to compel New York into a
fubmiffion to that authority.” One would
think then that a refiri&tion from the king,
under the fame circumitances, w-uld have
been a royal affertion of the fupreme au-
thority of the Zzg over the colonies in the
part of taxation; an affertion which to
Englithmen would appear to have ¢ con-
¢ fequences vaftly more affeéting.”—One
thing is unqueftionable; that to c reftrain
<t the governor from calling the affembly,”
all the affembly fhould comply with the
alts; to prevent their mecting till they
fhould have met, and done what was

vanted of them; however practicable it

§ See Farmer’s Letters, p. g, 10.
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might appear in America, is what would
appear totally impra&ticable in Eng-
land.

The principle of the declaratory a& was
again called forth on another occafion.
The parliament found that the colonies
would not grant a permanent and ade-
quate provifion for the charges of the ad-
miniftration of juftice, and the fupport of
civil government : the houfe therefore
gave it in charge to their committee to
confider of proper methods of making fuch
provifion *,

The very next day an order was made
to bring in a bill for enabling his majefly
to put the cuftoms, and other duties, in
the Britith dominions in America, and the
execution of laws relating to trade there,
under the management of commiffioners
to be appointed {or that purpofe, and to
be refident theret. In conformity to

# See Com. Journ, vol. xxxi, p. 392,
+ See ib. p. 395.
' thefe
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thefe two refolutions two alls were
pafled *.

The a& for granting duties declares in
the preamble, ¢ that it is expedient a re-
¢ venue fhould be raifed for making a
‘ more certain and adequate provifion for
¢ defraying the charge of the adminiftra-
“ tion of juftice, and the fupport of civil
« government.” The commons then go
on to grve and grant certain duties on
glafs, red-lead, white-lead, colours, tea,
and paper. By way of compenfation, the
fame a& gives a farther encouragement to
the expor.tation of coffee and cocoa-nuts,
of the growth of Britith America.

The monies arifing from the duties im-
pofed by this a&t are appropriated. Seo
much isto be kept back, as fhall be found
neceflary to the making of a certain and
adequate provifion for the adminiftration
of juftice, and the fupport of the civil go-

* = Geo. II1, c, 41, and c. 46,

vern-
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vernment, in the colonies. The refidue
is to be paid into the king’s exche-
quer.

Of thefe duties, that on tea was accom-
panied by an exoneration, quadruple the
amount. The fum impofed by it is three
pence in the pound weight. But by an-
other a& of the fame {feffions, an inland
duty of one fhilling that had been paid
before is taken off.

The a& for appointing cuftom-houfe
officers, declares, that the officers who had
been appointed in virtue of an a& of
Charles the fecond, were obliged to apply
to the commiffioners in England for {pe-
cial inftru®ions in particular cafes; that
hence, all who were concerned in the
commerce of the colonies, were delayed
and ob{lruéted in their commercial tranf-
aftions ; as a relief therefore to merchants,
and traders, his majefty is empowered to
appoint commiflioners of cuftoms, with
the fame powers as are exercifed by the

6 com-~
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commiflioners of the cuftoms in Eng-
land.

Thefe adts, moderate and conciliatory
as they appear, were rcceived in America
with the {ame abhorrence and indignation
as the ftamp a&.—The refiftance of the
colonies againft the ftamp aét was recalled
to memory : was propofed as a pattern —
The fuccefs of that refiftance is pointed
out by the moft popular of their leaders
as an edrneft of like {uccefs, to a perfever-
ance in a fimilar condu&*. At the fame
time they are cautioufly forewarned againft
that tumultuous {pirit which had accom-
panied the laft refifftance, and which, if
fuffered to run its own length, might
have defeated its own purpofes.

* See Farmer’s Letter iii, p. 29. Do they {mean-
mg the advocates for acquiefcence) fays the author,
*< Do they condemn the condudt of thefe colonics,
¢ concerning the ftamp a& ? or have they forgot
¢ its fuccefsful iffue ? ought the colonies at that
¢ time, inflead of adling as they did, to have trufted
¢¢ for relief to the fortuitous events of futurity 2”

The
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The diftin@ion between internal and
external taxes, upbn which the repgal of
the ftamp a& had been contended for, was
now abandoned. A new ground was ta-
ken. The power of parliament to lay any
taxes whatever on the colonies, was flatly
andtotally denied. The authority, nay the
very words of Mr. Pitt, though acting with
the very minifiry who pafled this obnoxious
a&, wecre cited in fupport of this de-
nial *,

In confequence of the {pirit rather than
the letter of thefe inftrutions, the com-
miffioners of the cuftoms appointed under
the a& were infulted and beaten; their
houfes rifled ; their lives threatened. The
magiftrates looked on as unconcerned {pec-
tators, refufing all affiftance I. It now ap-
peared, that the flamp a&t or the tea adt
were in themfelves matters of indiffer-
ence: that the queftion now was, whether

* See Farmer’s Letter iv.
+ See Letters from Hutchinfon and Oliver,

X the
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the Americans wete at all fubje@ to the
fupreme legiflature of Great Britain *.
¢ That lenient meafures and foft {peeches
¢ would not do with this people +.”—
That parliament muft either give up all
power of eompelling the Americans to
contributé towards the fupport of the
public burthens of the empire: or elfe
muft fix a conflitutional mode of com-
pelling them to fuch contribution; and
having once fixed it, muft inforce it by
firm and unrelenting meafures.

Such was the fituation of the colonies
. at the diffolution of the twelfth parliament
of Great Btitain.

* See Bernard’s Letters, p. 42.
+ See ib, p. 62.

PART
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P AR T I

EXAMINATION OF THE ACTS PAST BY
THE THIRTEENTH PARLIAMENT OF
GREAT BRITAIN RELATING TO THE

- COLONIES.

SECT. L

Advantages of the periodical renewal of the
legiflative body. Ufe which this parlia-
ment might have made of them in the
American affairs.

THE periodicaI renewal of the fu-

preme legiflature of Great Britain,

is on all hands allowed to be a circum-
ftance very favourable to the people. It
puts into their hands the falutary power
of excluding thofe from one branch of the
X 2 legifla-
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ture, who fhall have been found unequal
to the tafk, or unfaithful to the truft. By
an attentive exercife of this power the
people may root up fuch evils as happen
to refult, not fo much from any vice in
the government, as from the bad inten-
tions, or miftaken views of individuals.
They may corre&, or fortify the principle
of the government without endangering
its effence.

But what 1s not commonly attended to;
this circumf{tance is fcarcely more favour-
able to the people, than it is tn government
itlelf. By a movement thus regular and
tranquil, the operations of government are
facilitated, and its dignity preferved. When
the fovereign authority refts undivided in
a permanent unchanging body, the difi-
culty of reformation is extreme. An er-
roneous {yftem once begun muft be per-
fifted in; fince to recede from it would
carry that confeflion of fallibility which
1s fo galling to the pride of power. Tat
pride is an obftacle rarely to be furmount-

ed
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ed. Not but that a reafon might be given
to juflify in fome meafure, as well as tq
account for its pertinacity.' The refpect
and confidence of the people, are poflef-
fions which no government, however def-
potic, find it fafe to fquander, and caft
away. The objeéts of re{pe&t being rather
the perfons of the men in power, than
any principle diffufed through the confti-
tution, whatever tends to diminifh that
confidence and that refpet cannot but
have a dangerous effect. A
- Qur happy conftitution is free from this
inconvenience. 'The ultimate dependence
of the people is placed not in this or that
body of men in office, but 'in iffelf. One
parliament may depart from the princi~
ples of another parliament, and the ref-
pe& to government continue the fame.
The political regeneration of the moft ac-
tive of the three bodics that compole the
legiflature, is a palliative at leaft, amongft
other corruptions ot arbitrary governments,
for that of obftinacy, The new body, in-
X 3 firucted
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firu&ed by, though uninvolved in the mif-
carriages of that which perifhed, appears,
at its firlt entrance into the world in the
purity of youth, with the experience of
old age. The principles the alts of a
preceding parliament are not the princi-
ples or acts of a fucceeding one, any far-
ther than it thinks proper to adopt them.
To recede from the former, or to repeal
the latter, is no mark of levity or incon~
fiftency. It is only profiting by the er-

rors of another.
Thefe are fome of the advantages which

every new parliament might enjoy. And
certainly the twelfth parliament of Great
Britain had been guilty of fome errors by
by which its fucceflor might have pro-
fited.

That parliament had laid down fome
principles which could not be maintained:
had paft fome a&s which could not be
juftified. This we may zaffert without he-
fitation : for it had laid down principles,
and paft alts, contradiory to each other.

It
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It laid it down as a principle, that it was
expedient to raife a revenue in America:
it paft an a&t in confequence of this prin-
ciple, without having fufficiently, or in-
deed at all, prepared the way for its recepe
tion. It then abandoned the principle,
and repealed the a&, without doing any
thing effeGtual for the {upport of its own
digﬁity, or the recognition of its own au-
thority. It then again recurred to its firft
principle, and paft another act in confor-
mity to it, withoyt having taken a fingle
ftep towards obviating the augmented dif-
ficulties that now ftood in the way of its
seception..—Hence a matter, not yet clearly
underftood, was inyvolved in greéter per-
plexity : and an enterprize Whicﬁ, at any
time required great {kill and addrefs to fuc-
ceed ih, was rendered tenfold lefs eafy of
cxecution.

But on the other hand, from the colli-
fion Of thefe different plans, lights had
been firuck out which might ferve to

X 4 guide
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guide a new parliament through the laby-
rinth, which this very diverfity of plans
had rendered fo intricate. The very
works which each party had thrown up
in its own defence, were fo many vantage
grounds, from whence a new parliament
taking a comprehenfive view of the coun-
try all around, might have direCted its
meafures with a certainty of fuccefs.

The great objects before the parliament,
were to fix the relation between Britain
and her colonies: to examine into the
right of the Britith parliament to impofe
taxes on the colonies: to enquire whe-
ther it was grounded on the conftitution:
if it was not, to give it up: if it was,
to affert it; and regulate and fix the
mode in which it thould be exerted : to
confider whether the prefent were a fea-
fonable time: to poftpone accordingly,
or give prefent effet to fuch regulations
for that purpofe as thould be concluded
on: and then to do, what after the fet-

tling
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tling of thefe moft contefted points would
have followed as of courfe ; to fix on pro-
per regulations for vindicating the unlimit-
ed fupremacy of the Britith parliament in
all points whatever.

Whether this parliament attained all,
or any of thefe important objects, will beft
appear from its own ads,

SECT.
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S ECT. IL

Proceedings of the fecond feffions of the thir-

teenth parliament.

HE firft feflions of this parliament

was very fhort, and, cxcept the

pailing the corn a&, and continuing the

expiring laws, was wholly taken up in

the choice of a fpeaker, adminiftering the

oaths to members, and taking fuch other

arrangements as are taken of courfe by a

new parliament, for the unfolding of its
powers.

It was the fecond meeting that was the
firft of bufinefs ; and that of America, ac
might be expefted, took the lead.

The feflions was opened by a fpeech
from the throne, in which his majefty ex-~
prefles ¢¢ his concern that the fpirit of
¢ faCtion had broken out afrefh in fome of
¢ his colonies in North America; and in
‘ one of them had proceeded even to afts

of
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s¢ of violence, and refiftance, to the execu-
¢ tion of the law.”—The parliament is
told, ¢ that the capital town of this colo-
¢ ny had proceeded to meafures fubverfive
¢ of the conftitution; and attended with
¢ circumftances that manifefted a difpofi-
¢ tion to throw off their dependence on
¢¢ Great Britain.”

The houfe in return anfwered his ma-
jefty, that they participated with him
the concern he felt at feeing “that the arts
« of wicked and defigning men had re-kin-
¢ dled the flame of fedition in America;
¢ that they fhould ever be ready to Aear
< and redrefs any real grievance of his ma=-
“ jefty’s fubjects in America, but would ne-
“ ver betray the truft repofed in them;
¢ would always confider it as one of their
“ moft important duties to maintain in-
¢ tire and inviolable, the fupreme autho-
¢ rity of Great Britain over every part of
¢ the Britith empire.”

So far all was well. To affert the fu-

preme authority of Great Britain over the
| colo~
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colonies feemed due to their own dignity ;
to promife a redrefs of real gricvances, if
any fuch fhould be found, was due to their
own juflice. ‘

The firfy flep towards afcertaining the
bounds, if any bounds there be, to the au-
thority of parliament over the coI'onics’,
was to enquire into the powers and cx-
emptions which had been originally grant-
ed them. Before the houfe could procced
to the redrefs of gricvances, it was necef-
fary, that it fhould know, if any griev-
ances did exift; and then from what
fource it was they proceedcd.

It feemed, therefore, a very proper mo-
tion, that all letters patent and charters,
that all commiflions, 6rdefs, and inftruc-
tions iffued by the crown, that all ofhicial
letiers and affidavits, received from Ame-
rica fince the firft rife of the diffurbances
complained of, fhould be laid before the
houfe. And cne cannot fee without a
mixture of vexation znd furprife, that fuch

a motion, without any amendment er

expla-
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explanation being offered, pafled abfo-
lutely in the negative®.

The decuments thus moved for, ftand
diftributed, we may obferve, into three
claffes. The firft contains fuch as were
proper to be confidered with a view to the
queftion of the right : the fecond, fuch as
were proper to be confidered with a view
to the po]icy, that had been hitherto ob-
ferved in the enforcement of it : the third
was to furnifh fuch evidences of the tem-
per of the people as feemed neceflary, with

a view to the policy that fhould be obferved
in future.

To with -hold the firft was very confiftent
in thofe who, fatisfied with the determina-
tion of the preceding parliament, withed
not to enter into any frefh difcuflions. The
misfortune here is, that the determination
of that preceding parliament had been made
without any regard to thofe feemingly ne-
ceflary materials. '

* See Com, Journ, vol, xxxii, p. 92; 93.

With
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With refpe& to thofe of the third clafs,
thefe again are diftinguifhable into fuch
informations, relations of matter of fa&,
or expreflions of opinion, as had been
communicated by the governors of the re-
{pe&tive colonies, and fuch as had been
communicated by private perfons. With
refpe to the latter, it might be alledged,
and it fhould feem with juftice, that to
make them public would be to facrifice the
informants to the fury of a pcople not very
backward to take revenge, nor very deli-
cate in the mode of taking it ; that the con-
fequence, in regard to the informant,
would be the deftru&ion of a number of
perfons, for what, with refpe& to this
country at leaft, could not but be deemed a
merit ; and in regard to the publicthat no
information would ever be given in fu-
ture ¥,

* An obvious expedient is to leave the name: jn
blank ; but this would not hold good in thofe cafes
where the nature of the intelligence is fufficient ro
betray the perfon who has furnifhed it.

7 An
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As to the governors, it could not, I think,
be faid, that the duty of their ftation would
not excufe them, in fome degree at leaft,
‘even among the moft violent malecontents;
or that the refpet habitually paid to that
ftation would not protet them from the
fate of inferior informants; and as to o-
dium, they fhould not have accepted their
trufls, under any other terms than that of

béing ready to bear fo much of it as was in-
cident to the difcharge of their duty.

With refpe& to the fecond clafs of docu=
ments, I wifh it may be poflible to produce
any juftifiable reafons for withholding #4ar.
I am fure I know of none; and it feemed
no aufpicious omen of the charaller of the
new parliament, that it thould be difpofed
to acquiefce implicitly, and without exami-
nation in the meafures of the miniftry.
Garbled and ca’rated documents, are no
documents at all. The end of judicial ex-
amination is, if neceflary, to cenfure ; and
what chance can there be of cenfure refult-
ing from informations, which -thofe who

would



320 ACTS RELATING Par‘tIIL

would be the objeds of it are at liberty to
fele&, need not be obferved.

Some papers, however, fuch as men
in place thought proper to produce,
were laid before the two Houfes. And
upon the information contained in them,
feveral refolutions were formed. The pur-
port of them was to reprobate as illegal,
and unconflitutional, the refolves of the
Houfe of Reprefentatives of Maflachufet’s
Bay, calling in queflion the fupreme au-
thority of parliament : to cenfure, as tend-
ing to inflame the minds of the peoplc,
and to create unlawful combinations, the
letters written by that aflembly to the other
aflemblies on the continent, inviting them
to join in petitions, which called the fu-
preme authority of parliament in queltion :
to record that riots and tumults of a dan-
gerous nature, had lately happened in the
province of Maffachufet’s Bay ; to blame
the council, and other civil magifirates for
not properly exerting their authority for
the fuppreflion of thefe riots : to affert the

confequent
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confequent neceflity of employing the mi-
litary in fupport of the civi/ magiftrate *,
and the officers of the revenue: to repi'o~
bate the refolutions of the town-meetings
at Bofton, dnd their appointment of a
conventioh, which laft act is termed a dar-
ing infult on his majefty’s authority, and

an audacious ufurpation of the powers of
government T.

Thefe tefolutions were followed by ani
addrefs to the king, in which the meafures
already taken by him to fupport the confli-
tution, and to induce a due obedience to the
authority of the legiflature are approved:
affurances of effetual fupport are given,
and his majefty is requefted to direct the

* There is fomething rather fingular in the
manner of drawing up thefe refolutions. If the
cafe was as flated in the preceding refolution,
that the civil magiftrates did not exert them=
felves ; it was not fuppert they wanted, but 7inc/i-
nation.  If inclination, it was fcarce expelled, I
prefume, that the military fhould create it.

+ See Com, Journ, vol. xxxii, p» 107, 108,
185, 186.

Y gover-
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governor of Maflachufet’s Bay to procure,
and tranfmit, the fulleft information touch-
ing all treafons, or mifprifions of treafons,
committed fince the thirteenth of Decem-
ber 1767, in order that his majefty might
iffue a fpccial commiflion for trying the
faid offences within this realm, purfuant to
the ftatute of Henry VIII *,

This proceeding has been the fubje& of
much cenfure ; nor is it to be wondered at.
The objettions againft it are plaufible :
thus at lealt 1 am bound to believe, who
once was {wayed by them. A more atten-
tive confideration has obliged me to alter
my opinion.

The ftatute, it has been faid, was made
before any colonies exifted ; it could not
therefore have the cafe of the colonies in
contemplation. To refort to it therefore
as a warrant for trying men for treafons,
alledged to have been committed in the co-
lonies, is a perverfion of the law; a per-

* 35 Henry VIII. ¢, 2. Com, Journ. vol.
xxxil. p. 108, Anno 1768,

verflon
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verfion the more wanton, becaufe com-
mitted by thofe very perfons, to whom, if
alaw for the purpofe had been advifeable, it
belonged to make one: ¢ Durum eft tor-
¢t quere leges, ad hoc ut torqueant homi-
“ nes*’ Whatever is to be done to the
men, let the laws at leaft efcape untor-
tured.—Yet more :—Confider the pream-
ble of the a&, and nothing will appear
fo monftrous as this application of it.” The
treafons fpoken of in the preamble, the trea-
fons confequently which, and which alone
it was the defign of the a& to put in a
courfe of trial, are ¢ treafons > committed
¢« out of the king’s dominions.”” To ap-
ply this to the cafe of treafons committed
in Maffachufet’s Bay, what is it but to de-
clare that Maflachufet’s Bay is not within
the king’s dominions? This is going far-
ther in favour of American pretenfions,
than even the moft fanguine American ever

* Tord Bacon, De Augm, fcient, lib, viii. c.
3. Aphor, xiii.

Y 2 dreamt
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drcamt of going. The utmoft that any A-
merican ever thought of maintaining, was,
that America was out of the dominion of
the Britifh parliament. In all the paro-
xyfms of party-rage, no one ever thought
of maintaining that America is out of the
dominions of the king. Here then have
you gone to work, and cut the ground
from under you; and in the waywardnefs
of your cunning, and the blindnefs of your
zeal, blundered out a parliamentary recog-
nition of your own injuftice and ufurpa-
tion.—Nor is all the venom of this infidi-
ous proceeding apparent on the face of
it. The main purpofe of it, which it was
refolved to accomplifb, though it dared not
to avow, was to give fantion to meafures
that were concerted by the miniftry, for
feizing obnoxious perfons in the colonies,
and tranfporting them over to England : a
meafure too odious to be trufted to open
debate ; too unpopular to be warranted by
a law, to be 70w made for it on purpofe ;
too atrocious even to have entered into the

breaft
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breaft of the arbitrary monarch upon
whom it is now attempted to be fathered.
Even that defpot, under all the anxiety
which diGated the extenfion of the penal~
ties of treafon to a&s done out of his do-
minions, thought not of punithing them
any otherwife, than in the perfons of Tuch
as fhould /4appern to be found in this his
kingdom; for as to bringing over by
force perfons refiding out of it, no fuch
power is given : that power is now, it
feems, by fome forced and unnatural
conftrution, for the firft time to be af-
fumed.

To thefe arguments,‘ as being once my
own, I hope I have done no injuftice. The
anfwer that might be, and was I {fuppofe
made to them, {eems nptwithf’canding’ fa-
tisfattory.

The preamble, without doubt, may be,
and fometimes is of ufe in direéting us,
when the words are ambiguous, to the
meaning of a flatute, as men ought to
give attention to all circumftances that

Y3 promife
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promife to throw light upon the inten-~
tions of a legiflator when they are ob-
{cure. But it neither 7 * nor ought to be
a rule of law, when the preamble {peaks
of a particular cafe, and the enaéting part
eftablithes a general provifion, that the
amplitude of the enaing part be limited
by the narrownefs of the preamble. It is
in the preamble generally that we find an
intimation of the particu/ar mifchief that
called forth the exertion of the legiflator’s
will : it is the body of the law (that is, the
only part of the difcourfe to which with
propriety belongs the name of law) that
contains the provifion made againft mif-
chiefs of the like kind in general. The
views of legillators, it is to be confefled,
have been apt in general to be too con-
tratted ; they have been too apt to con-
tent themf{elves with applying a particular
and narrow remedy to the individual mif-
chief that happened to have ftruck them.

* See Bacon’s Abridgement, Title Statute, and
half a dozen authorities there cited.

But
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But if by good fortune they have done in
one inftance what they ought to do in all,
and given to the expreflion of their will
that generality which is capable of ex-
tending the remedy to other fituations of
things than that particular one, in which
the individual mifchief happened to fpring
up; it rieither ought to be, nor has it been
the rule, that the providence or felicity
of preceding legiflators thould be fruftrat-
ed by fucceeding interpreters. Too much,
indeed, would it be to fay, and very hard
upon the unlcttered fubje@, were he never
to know what obedience he fhould pay
to a law, unlefs he knew the hiftory of
the times it pafled in.

The ftatute in queftion feems to have
been by no means inconfiderately penned :
it points in the preamble to fome in-
dividual cafe or cafes, as having been the
occafion of that general provifion which it
was prepared in the body to eftablifh. It
fpeaks of ¢ doubts that had been moved

¢ concerning certain kinds of treafons, &c,
Y 4 © ¢and
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« and thofe committed not only out of
« the king’s realin of England, but out
« of other his grace’s dominions, that
<« thefe could not be determined or en-
¢ quired of within his faid realm of Eng-
¢t Jand.” Thus particular is the preamble:
the ena&ing part is full and general, and
meaning, asit fhould feem, to do more than
make an ex poff fallo regulation, meaning
to eftablifh a permanent provifion; it {peaks
of offences, notounly fuch as were ¢ al-
« ready made and declared treafons,” and
fo forth, but fuch as fhould be /kereafter
made, and declared fo, by any the laws
of the realm (meaning the common law)
or flatutes; and here the words,  other
¢ his grace's dominions,” are dropped de-
fignedly, and confiderately dropped (as],
feeing other marks of defign and confidera-
tion, cannot but fuppofe), in order to
give that amplitude to the provifion in re-
fpe&t of territory, which by the word
hiereafter, it was unqueftionably meant
to give it in point of s/me: and it is then

it
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it go€s on, and fays, that all fuch “ trea-
¢ fons, &ec. fhall be from henceforth en-
¢« quired of and determined defore the
“ juftices of the King’s Bench, 4y a jury
¢¢ of the fhire where the faid bench fhall
¢ fit, or elfe before fuch commiflioners,
<¢ and 1in fuch fhire of the realm as fhall
¢ be affigned by the king’s commiffion,
“and 4y a jury of the fame fhire; and
¢¢ this, in like manner and form, and to
¢ all intents and purpofes, as if fuch trea-
« fons, &ec. had been committed within
¢¢ the {fame fhire where they fhall fo be en~
¢¢ quired of and determined.”

It is true, that at that time there were
no Englifh colonies in America; but jtis
alfo true, that America then, as now, was
out of this realm of England, and confe-
quently by the letter of the a&, treafons
thereafter committed zhere, might be
tried as if committed /ere.

It is alfo true, that though there were no
dominions of the king at that time in Ame-
yica, yet there were dominions of the

. king,
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king, which as the American dominions
are now, were dominions of the king, al-
thoughout of ¢ this his realm of England.’
There were the iflands of Jerfey, Guern-
fey, Sark, and Alderney, parcels of the
duchy of Normandy ; there was the town
of Calais, parcel of /is realm (as it is call-
ed) of France. If America has courts of
its own now, in which treafons there com-
mitted may be tried, fo had Calais, and
the iflands then; yet it is plain, that for
treafons committed in Calais, or in the
iflands, a man might, by virtue of that
adt, have been tried in England, Ibecaufe
the a&t provides for the trying in England
of treafons committed wherefoever elfe a
treafon can be committed, fince there is
no exception. For the fame reafon, there-~
fore, it cannot but be underftood to have
provided for the trial of treafons commit-
ed in America. Thus much as to the
trial of the crimes in queftion; the taking
order for which was the avowed and

fpecified
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{pecified objec of this proceeding of the
two houfes.

As to the meafure of bringing over the
offenders; this, though not {pecifically re-
commended by the addrefs, is alledged
to have been in contemplation of thofe
who framed it ; and, it muft be confefled,
that nothing can be more natural than to
{uppofe it was ; but for what reafon? be-
caufe it is apparent, that without this
meafure, the other could not in the na-
ture of things, I will not fay have any
effe, but could not be fo much as put
in pra@ice. To think of fupprefling an
infurrection, or putting a ftop to a courfe

_of treafonablerefiftance prevailing in Ame-
rica, orin the Norman ifles, by the punifh-
ment of {uch of the perfons concerned in
it, as thould from time to time come vo-
luntarily and offer their heads to be cut
off in England, is what no man in his
fenfes could propofe to himfelf; yet fure-
ly, from any thing the a& has faid, there
is no good ground for prefuming the

penners
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penners of it to have been otherwife than
in their fenfes. This one fhould have
thought might have led the objectors
to fufpect, that the exprefs mention of the
power of arrefting, and bringing over,
was not fo neceflary to be made, either
by thofe who framed the a&, or by thofe
who recommended it to be enforced. If
the power of arrefting for treafon is vir-
tually and implicitly given by the provi-
fion that gives a power of trying for trea-
fon; given in this inftance, as in any
other, virtually, implicitly, and of courfe;
to give it by exprefs words is at beft un-
neceffary : it is perhaps nugatory; to fay
nothing of its being impolitic, which is a
matter of diftinét confideration. Now that
this power was thus given is what feems
to be the cafe.

A general and well known maxim of
law is, that where a right or power 1s
given, every thing is given that is necef-
fary to the exercife of it. A more parti-
cular rule of law, applied to felony (and

1 all
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all treafon is felony) is, that every ftatute
making that fort of a& felony, which was
not fo before, eftablifhes, pfo fallo, all
thefe acceflary provifions, which are in-
cident to the main provifions againit
felony eftablithed by common law ¥,
Without faying any thing of accomplices,
it fubje@s the accomplice to the punifh-
ment to which accomplices in original
common law felonies are fubje@ : it fub-
je&s both principals and accomplices to
the penalties of forfeiture and attainder,
without faying any thing about forfeiture
or attainder : a fortiors, it muft be un-
derftood to eftablifh that mode of profe-

* ¢¢ As to the fecond point, viz. what is im-
mediate1y> implied in every ftatute making an
offence felony, it feems clear (fays Hawkins)
that every fuch ftatute does by neceflary confe-
«¢ quence fubject the offender to the like attainder
forfeiture, &c. and alfo does require the like
<« conftruGion as to thofe who fhall be accounted
acceflaries before or after, and to alf other intents
and purpofes, as are incident to a felony at com-
<« mon law.”” Hawkins, b, i. ch, iv, fect. iv.

cution
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cution, which is in ufe for felony, al-
though it fays nothing of any mode of
profecution, a fortiori, ftill muft it be un-
derftood to eftablith thefe firft fteps,
which are purfuable in every profecution
for felony, where it authorifes by exprefs
appointment others that come after them.
What inftance, in fhort, is there of a
claufe in any ftatute to warrant the arreft-
ing of a perfon for a felony committed
againft that or any  other ftatute? I verily
believe none: certainly not many; yet
was it ever thought that for fuch felonies
men were not arreftable ?

By the common law, therefore, perfons
committing treafons in America may be
arrcfted zhere. By the flatute law, viz. by
the ftatute we are {peaking of, they may
be tried Aere. Was it neceflary to fay
that being to be zried here they fhall be
brought here? 1 think hardly. There
would be no end of legiflative babbling,
if men muft be eternally fpecifying what
is neceflarily implied. If this power then

of
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of bringing offenders over, is a power that
followed neceflarily and of courfe, from
that of putting them on their trial; if it
was not neceflary to be mentioned even in
a law at large, to what purpofe it thould
have been fpecified in a fhort and general
addrefs, is more than I can fee. And if,
however neceflary, it was formidable and
unpopular, I fee not why that fhould have
been a reafon for bringing it into view.

¢ But the application of the flatute; of
¢ this power, and every thing elfe belong-
“ ing to it, if not illegal, it has been faid,
¢« would be harfh and cruel: as ameafure,
¢ therefore that would not, and perhaps
¢ ought not to be borne, the recommen-
¢« dation of it was impolitic. Are there
¢« not courts of criminal jurifdition in
¢« America?—Profecute in them.”’—¢Pro-
 fecute in America for the treafons of
¢« America!”’ This a man may bring him-
felf to put on paper; becaufe the paper
thews no blufhes. But that any man

thould be able to fay this in a firm tone,
8 and
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and with a fteady countenance, is more than
I can conceive.

The Golden Legend, or fome other hif-
tory equal authentic, fpeaks of a time when’
this might have been done. It'was a time
brought into remembrance by an ingenious
pleader ¥, at an @ra when thefe authorities
were in high repute for the purpofe of
proving what a man in thofe days would
not have thought of proving from any
other than fuch authorities ; that a man
may without inconvenience be judge in
his own caufe. A certain pope, infallible
as all popes are, was by fome firange ac-
cident found to have done fomething that
he ought not to have done. This put
men in a great perplexity. For who
fhould judge the judge of judges, God’s
lord lieutenant upon earth? the cardinals
being the next perfons in the world, he
wanted the cardinals to judge him.—No—

* See a paffage of the Year Books, cited in III.
Blackft, Comm, c. 20, p. 299,

they
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they begged to be excufed. What is to
be done then ? faid the pope. To be done?
replied the cardinals. Why you muft €'en
judge yourfelf. Agreed, faid the pope. 1
fentence myfelf to be burnt; and burnt he
was accordingly. For fo generous a piece
of complaifance, the leaft thing they could
do was to make a faint of him ; and a faint
he was. But the Bofton faints are not of
this ftamp.

Thus much as to what was done in this
{eflion towards maintaining the authority
of Great Britain. But parliament had pro-
feffed, that it would be ready to redrefs the
grievances of America.

To be ready at all times to hear com-
plaints of grievances, 1s no more than one
expe&s from a Houfe of Commons. They
had been at the pains, we fee, of exprefsly
profefling fuch a readinefs on this particu-
lar occafion. After thefe profeflions, when
complaints were preferred, if couched in
decent terms, it was natural to expect that
a decent attention fhould be paid them.

Z Yet



338 ACTs RELATING Part III.

Yet a petition from the major part of the
council of Maflachufet’s Bay was near be-
ing rejected, becaufe it was not pafled in a
legal affembly of the council; though the
diffolution’ of the general court rendered
it impoihble to addrefs the houfe in their
legiflative capacity.—It was at laft received
as a petition from the individuals who
figned it. But though couched in very
moderate terms, and glancing only ob-
liquely at the want of conftitutional right
in the parhament to lay internal tazes on
the colonies, it was ordered to lie upon the
table *.

A petition from the agent of Maffachu-
fet’s Bay, and a reprefentation from’ the
general affembly of New York, were of-
fered to the houfe, Burt as thefe addrefles
dire&tly denied the right of taxing, they
were with better reafon rejeQed.

Towards the clofe of the feffions, a mo~
tion was made, that the houfe fhould re-

¥ See Com. Journ, vol. xxxii. p, 136, 137.

{olve
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folve itfelf into a committee, in order to
take the laft American a@ into confidera~
tion. The defign was, as it {eemed, to
pave the way to a repeal of the a&t. But
the motion was over-ruled *; and in a man-
ner rather flighting, by calling for the or-
der of the day.

In the fpeech which clofed the feflions,
his majefty thus addrefles himfelf to his
parliament.—¢ The meafures which I had
4 taken regarding the late unhappy dif-
¢¢ turbances in North Ameiica, have been
¢ already ldid before you. They have
¢ received your approbation, and you
¢ have aflured me of your firm {upport in
¢ the profecution of them t.”

What approbation was due to the mea=
fures taken by his majefty, 1 pretend not
to determine. But futely the meafures
taken by parliament during this {effions
ifford not much fcope for panegyric:

* See Com, Journ, vol. xxRii, p. 421,
4 Seeib. p. 453,
4 2 Ptoe
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Promifes had been made of hearing and
redrefling grievances : when the time came
they would fcarcely hear complaints of
grievances. Promifes had been made of
maintaining the fupreme authority of
Great Britain : the way thefe promifes
were fulfilled, was by invefting his majefty
with a power, which, according to them,
he was invefted with before. What elfe
did they do? juft nothing. Things were
left in the fame ftate of uncertainty and
confufion at the end as at the beginning of
the feflions.

df parliament was backward in fpeaking
out, the fame could not be objected to the
miniftry. It was no longer than five days
after the prorogation of parliament, that
a circular letter was written by lord Hillf-
borough, then {ecretary of ftate for the co-
lonies. In this letter, after reciting the
fubftance of the king’s {peech, the fecre-
tary fays:

“1I can take upon me to affure you,
“ notwithftanding infinuations to the con-

8 . ¢ftrary,
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« trary, from men with fa@ious and fe-
« ditious views, that his majefty’s pre-
¢ fent adminiftration have at no time
¢ entertained a defign to propofe to par-
¢ liament, to lay any further taxes upon
¢ America for the purpofe of raifing a
“ revenue ; and that it is at prefent their
¢ intention to propofe, in the next feflions,
¢ to parliament to take off the duties upon
¢« glafs, paper, and colours; upon con-
¢ fideration of fuch duties having been
“ laid contrary to the true principles of
¢« commerce *.”’

I cannot affent to many of the fevere
firi®ures which have been made upon this
letter.—It 1s unfair to call it, as it has
been called T ¢¢ the promife of a peer, re-
«¢ lative to therepeal of taxes.”—The letter
was written officially ; by a fecretary who
indeed happened to bea peer. But whofe
was the promife? the promife not of the
peers but of the fecretary. Nor is it a

* See Butke’s Speech, p. 24, 25.
+ Ib. p. 26.
Z3 pro-
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promife to repeal a tax; but a promife
only that the repeal fhall be propofed to
the houfe. Nor does it imply, a3 it Has
been faid to imply *, ¢ that the idea of
“ taxing America for the purpofe of raif-
“ing a_; revenue, is an abominable pro-
% je@.>—Nor does it refect the principle,
or deny the right, of taxing for a revenue,
It declares only, that it is not the inten-
tention of the prefent miniftry to propofe
the making of any further ufe of that
right: to exert it by the impofition of
any new tax : it promifes only, that the
miniftry will endeavour to obtain a repeal
of part of the duties impofed on that
principle ; not becaufe the principle was
falfe, but becaufe the right had in this in-
ftance been fo exerted as to violate another
fet of principles; the principles of com-
merce.— T hefe mif-ftatings however are not

uncommon with ¢ unferupulous oppofi-
£ tions,” A |

* Mr, Burke’s Speech, p. 27,
But
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But in vindicating the letter from un-
_juft cenfures and unfair conftru&tions, it
is impoflible not to confefs that the writing
of fuch a letter, at fuch a time, feemed on
‘many accounts reprehenfible. A firange
{light {feemed to be put upon parliament.
Sentiments appear to be attributed to it,
not only which it had noz manifefted, but
dire&ly oppofite to thofe which it had ma-
nifefted. If it was the opinion of par-
liament to repeal the duties, how came a
motion made for that very purpofe to be
-rejelted 2

By this letter, fubjects were taught to
await their deftiny, not from the refolves of
parliament, but from the good pleafure of
the crown. With parliament every thing
awas to originate, which carried the face
of feverity ; with the miniftry, every thing
«of grace and favour.

That the refolutions made by parlia- -
ment, and the plan announced in the let-
ter of the fecretary, were at leaft difcor-
_dant,  will, I think hardly be denied.

Z 4 What
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‘What conclufions would the colonifts draw
from thence? either, they would fay, par-
liament in the next feflions will controul
the minifter; and then no faith is to be
given to the promifes held out in this
letter: or the minifter will manage par-
liament, and then we may laugh at its
thunders; in vain it points them: the mi-
nifter will not {uffer them to be hurled.
Whether of the two conclufions was
drawn, the effe&ts of the letter could not
but be hurtfil. On the one hand the mi-
niftry, on the other the parliament, was
brought into difgrace.

SECT.
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S ECT. IL

Proceedings of the third fe/fions.

HE effe@s of the letter mentioned

at theend of the laft fetion, appear
to have been precifély fuch as might have
been expeted. It feems to have been at-
tributed, as well it might, to the fears of
government. The authority of parlia-
ment was ftill more defpifed : the preten-
{ions of the colonies rofe ftill higher. No-
thing lefs would now ferve them, to Judge
from the difcourfe of one of their leaders
in Bofton, than the total repeal of all the
revenue alts from. the fifteenth of Charles
IL. This leader muft, incomparifon of the
reft, have been a man of fingular modera-
tion, not to fay a falfe brother: fince if
we may believe an officer of rank of that

province, writing from New York *, it

* See Hutchinfon and Oliver’s Letters; p. 38,

39:
was
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was by this time univerfally underftood in
the laft mentioned place, that not thefe
alts alone, but @/ alts of parliament what-
foever, made concerning the colonies,
were pfo failo void; all exercife of par-
liamentary authority over them, an ufurp-
ation @b initio. ¢ That they were bound
“ by none made fince their emigration,
¢ but fuch as they chofe to fubmit to for
«¢ their own convenience :” that is by none
at all.

In this fituation were the affairs of
America when the third feflion of this
parliament was opened by a {pcech from
the throne, which muft now be mention-
ed.

In this fpeech his majefty * begins with
recommending to the {erious attention of
his parliament the ftate of his government
in America. He declares that he had en-
deavoured on his part, by every means, to
bring back bhis fubje@s there to their duty,

* Jan. g, 1770.

and

~
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and to a due fenfe of lawful authority ; but
he adds with concern, that his endeavours
had not anfwered his expectations ; that in
fome of his colonies many perfons had
embarked in meafures highly wnwarrant-
able, and calculated to defiroy the commer-
czal conneltion between them and the mo-
ther-country.

This {peech, compared with that which
had opened the preceding feflion, cannot
but appear extraordinary. In that we had
been told of ¢ a ftate of difobedience to all
¢ law and government ’ prevailing in one
s¢ of the colonies; of * a{pirit of fa&tion”
being prevalent in more ; of circumftances
that * manifefted a difpofition to throw
s¢ off their dependence;”” and ¢ of a fteady
« perfeverance that had been refolved on m
« confequence, for the purpofe of f{up=-
s porting the conftitution, and inducing
 a due obedience to the authority of the
« legiflature.” Thiswas the language then
—and zow, without any thing having
happened to indicate, that that ftate had

' changed
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changed, unlefs it were for the worfe ; or
that that {pirit had been, as was vainly
hoped, ¢ extinguithed,” without any mea-
fure having been taken to give that fupport,
or to induce that obedience. Now that the
colonies had voted the proceedings of the
laft {eflions of parliament, with refpect to
them, to be illegal and unconftitutional ;
we hear of unwarrantable meafures to de-
firoy—what ?—not the dependence on the
mother-country, but a certain ¢ commer-
¢ cial conne&tion.”

When the anfwer to this {fpeech came to
be debated, a propofition was made, in the
way of amendment, to intimate an inten-
tion of ¢¢ enquiring into the caufes of the
¢ unhappy difcontents which prevail (fays
« the amendment) in every part of his ma-
* jefty’s dominions.”

Of a propoﬁtion thus generally worded,
the defigni feemed to be full as much to
promote the difcontents themfelves, as an
enquiry into the caufes of them. If in-
flead of * every part of his majefty’s do-

¢« minions,”
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¢ minions,” the words had been ¢ his ma-
¢ jelty’s American dominions,” the propo-
fition might have been more difficult to
combat. Howfoever it was in any other
part of his majefty’s dominions, in Ame-
rica, and on account of America, d {con-
tents moft certainly did prevail ; dilcon-
tents the moft violent in their degree, and
the moft univerfal in their extent ; difcon-
tents in comparifon of which any others
that might happen to prevail in the metro-
polis, or a few counties, {carcely deferved
the name. Difcontents, into the caufes of
which, no enquiry, evenin this late period,
had as yet been made : an enquiry which
has never been yet made, {peaking even
of the prefent moment; but which muft be
made, and that thoroughly, in order to
give any chance for quieting them.

A provident and determined minifter,
one fhould have thought, might himfelf
have propofed the enquiry under fuch a
limitation ; {o, however, it happened, that
as the oppofition was content to propofe it

in
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in the lump; fo was the miniftry to throw
it out. The amendment was not amended,
but over ruled. And o1 this occafion one
can hardly help acknowledging of the mi-
hiftry, in the words of their fevere accufer;
that they had not hitherto given ¢ any
¢ proof of large, and liberal ideas” in
thé management ¢ of this great concern ;
¢ that they had never looked at the whole
“ of our complicated interefls in one con-
¢ neCted view ; never feemed in fhort to
¢ have any kind of fyftem right of
« wrong*.”” I wifh this had been as il}
founded as many of his other charges. T
But though the houfe would not engage
to enquire into the caufes of the difcon-
tents in America, they acknowledged,
that the ftate of his majefty’s government
there did ‘¢ undoubtedly well deferve the

* Mr. Butke’s Speech, p. 17.

+ Inallowing the truth of this charge, it is bué
fair to remind the reader of its being equally true
of the miniftry with whom this gentleman aéted,
as of thofc againft whom he declaims.

2 “ mofk
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« moft ferious attention of parliament.”
They reprefented the effets of thofe dif-
contents in a more ferious light than they
had been reprefented from the throne: the
meafures of the malcontents, they faid,
¢ by attempting to fubject the higheft legal
¢ authority to the controul of individuals,
¢ tended to fubvert the foundation of a//
“ government.” A matter of infinitely
more import and danger than the bare
breaking a ¢ commercial conne&ion.”
Againft meafures thus unwarrantable they
promifed, that ¢ noendeavours fhould be
¢« wanting on their part to make effeGtual
« provifion.”” What fleps were taken to
fulfil thefe promifes ?

As foon as this bufine’s cameto be taken
up in the Houfe, two petitions were pre-
fented ; one from the agent of the council
of Maflachufet’s Bay, drawn up in a
quaint, pert ftyle, equally unbecoming the
fubje@ it treated, and the aflembly to
whom it was addrefled. Of this no no-
tice was taken—which was as much as it

appears
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appears to have deferved: the rather as it

did not even ftate that it was prefented by
order of his conftituents*. :

- Another petition was prefented from the
Britith merchants trading to America,
complaining of the great interruption of
their trade, and attributing that interrup-
tion to the a¢t pafled in the feventh of his
majefty’s reign.

This petition was read; and in com-
pliance with it, a bill was ordered to. be
brought in for the repeal of {fo much of
the a& =s laid duties upon glafs, red lead,

* This curious petition may be feen at length,
Com. Jour. vol. xxxii. p. 726, The following
lines may ferve as a foecimen : ¢ The errors and
¢ improvidence of minifters (he has all along been
talking of the minifters of the prefent reign, and
it feems it was their errors dnd improvidence
that) ¢¢ with the hoftile defigns and proceedings of
¢ France.” Did what? ¢ Brought on the late
¢ expenfive and dangerous war : and Britith Ame-
¢¢ rica is now, in confequence of the errors and
¢« improvidence of his majefty’s minifters, brought
¢¢ into”’——what f—guefs reader——‘¢ a flate of in-
¢ vitation of foreign war.”

~

white
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white lead, painters colours, paper, pafte-
boards, mill-boards, and fcale-boards. The
taking off the duty upon tea was by this
means all that was wanting to a full and
effeCtual compliance with the petition. A
motion for that purpofe was accordingly
made, but it pafled in the negative.

This partial repeal of the act complained
of, could n-t be confidered as an ob/igation
conferred on the Americans. Nay a total
repeal of it at this moment would not per-
haps have been confidered in that light.
Lord Hillfborough’s letter was ftill before
them. The motive for the repeal would
have been fought in the fears of the mini-
ftry, not in the juftice of parliament. Tﬁey
did not vouchfafe fo much as to afk for the
repeal ; no petition was prefented in
their #ame; at lealt none by their exprefs
authority. The partial repeal was granted
as a favour to Britifh merchants. A total
repeal would have been a greater favour,

- but fill the favour would have been to
.2hem, and not to the colonifts,

A a Had



354 AcTs RELATING Part IIT

Had this meafure, however originated’
in parliament itfelf, had not the merit of
it been foreftalled by its being announced’
beforechand in a minifterial letter, it might
perhaps have done fomething, though but
little, towards 'conciliating the minds of
the colonifts. But thus announced it feem-
ed rather to proceed from complaifance to
the minifter, than from a defire of giving
fatisfaftion to the colonies. For precifely
fo much of the obnoxious a&t was repealed
as thevfecretary had promifed fhould be
repealed, and no more.

Mean time the idea that the parliament
was only {ubfervient to the minifter; thatit
was not even a legal parliament, was openly
maintained by the malecontents at home.
In a remonftrance to the throne it was de-
clared, that * reprefentatives of the people
¢ were eflential to the making of laws:
¢ that there is a time when it is morally
¢ demonftrable that men ceafe to be re-
“ prefentatives: z/at time (add the remon-
“ ftrants) is now arrived; the prefent

“ houfe
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% houfe of commons does not reprefent
« the people *.”

The {fame idea was carefuliy commu=~
nicated to the colonles by a felf-created fo-
ciety, which called itfelf ¢ the Society of
« the Bill of Rights.” Sums were col-
le&ed for the fupport of the council and
affemblies, who refifted the execution of
the a&s of parliament: with thefe fums
were tranfmitted letters from a committee
of this fociety, figned by members of the
Britith patliament T, exhorting thefe af-
femblies to perfevere in their refiftance to
the laws of that very parliament; which
they declared to be no parliament, though
the writers fate and voted in it.

«« Property (fay thefe able fenators and
¢ acute lawyers) is the nmatural right of
« mankind. The conne&tion between

* See Commons Journals, vol. xxxii: p, 8o4.
+ See Annual Regifter, vol, xiii. p. 224, 225.
The names are John Glynn, Richard Oliver, John
Trevanian, Robert Bernard, Jofeph Mawbey,
James Townfend, and John Sawbridge,
Aaz € tax-
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«¢ taxation and reprefentation is its necef~
« fary confequence. This conneciion is
¢ now broken, and taxes are attempted to
« be levied both in England and America,
¢ by men who are not their refpetive re-
« prefentatives. Our caufe is one. Our
“ enemies are the fame. We truft our
¢ conftancy and conduét will not differ.
¢ Demands which are made without au-
¢ thority fhould be heard without obedi-
 ence.”’

Thus encouraged to refift and defpife
parliament, was it likely that the colonifts
thould be contented with a partial repeal
of the obnoxious a&t? A repeal which
retained the principle, and left a duty to
be levied which had been 1mpofed on that
principle.

During the courfe of the feflions a fe-
cond attempt was made to obtain an abfo-
lute repeal of the obnoxious a&. But that
too failed *.  And toward the clofe of the

* See Comm. Journ. vol, xxxii. p. 876,

fame
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fame feflions another attempt was made
to induce the parliament to conform to
the direCtions of the king, and to fulfill
its own engagements, by entering into a
full and ferious confideration of the {late
of the government in America.

The commiffions of the governor of
Maffachufet’s bay, and of the command-
ers in chief of the forces in North Ame-
rica, fome meflages from the affembly to
the governor, and the governor’s anfwers
were laid before the houfe. As foon as
they had been read it was moved to pre-
fent an addrefs to his majefty, to thank
him for the communication of thefe pa-
pers, and for having thus referred to his
parliament the flate of his government in
America; to affure him that the houfe had
entered into a {oricus conierason of the

matter thus rererred to them; to repre-

{ent to hir, that mifunderflandings :ad
difputes had ariien in almic every puveof
his dominions in /A:ncrica, between tio
civil government and military communde=

Aajg ers
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ers, fince the appointment of a command-
er in chief'; that the reprefentatives of the
people in general court had complained,
that according to the arrangement of com-
mands in America, there was a mili-
tary power without any check by the
power of the civil government, and un-
controllable by the fupreme executive
power of the province; to ftate their o-
pinion, that this unhappy ftate of doubts
and difputes had long called. for a clear
and explicit definition of the powers and
authorities granted to the governors and
co.nmarnders in chief of the provinces and
coinnies, and to the commanders in chief
of tie military forces in North America;
—and did reciuir_e fome exprefs dire@ions
and inftruéticns as to the exercife of the
faid powers.—And therefore to befeech his
Majefty to give dire&ions that the powers
and authorities granted in the refpe@ive
commiflions, orders, and inﬁrﬁé’cions
might be amended in fuch cafes where
they clalh with each other, or contained

powers
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powers not warranted by law and the con-
ftitution

Never furely was a lefs exceptionable
motion made in parliament. Had thofe
who took the lead been really inclined to

do what they had folemnly engaged to do;
~ had they meant to take the ftate of Ame-
rica into ferious confideration, what one
thould have expefed is, that inftead of
ftifling the motion, they would have pro-
moted a full enquiry. If the momentary
eftablithment of a commander in chief,
independent of the civil magiftrate, was at
all to be juftified, it muft be becaufe, under
the prefent conftitution of the provincial
_government, the power of the civil magif-
trate had been found too weak for the fup-
port of the civil government. If this was
not the cafe the eftablifhment of fuch a
commander thould be revoked: if it was
the cafe, it was the duty of thofe who ad-
vifed this eftablifhment to point out this

* See Com. Journ, vol. xxxii, p. 967.

Aay con-
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conflitutional weaknefs, to call on par-
liament to apply a conftitiional remedy.
Here then wes offered 2ac good an oppor-
tunity as cou:l be offered, to have the
whole iyiten of Amcricin ;overnment
fairly canvalce. and to pre; re the way
for a general conflitutivaal relorm,

Parliament could have grou::ed that
reform on a popular idea: in ftreng.hen-
ing the hands of the civil v.agiftrate, they
would not fo much have feei.cd to have
been laying new reftraints on thc colo-
nies, as fhielding them from the duager
of feeing the military erected into execu-
tors of the law.

But fo it was, parliament chofe rather
to fit ftill and fee every ac of its power
abhorred, every at of its lenity treated
with contempt; it chofe rather to negle&
the recommendation from the throne, and
to forfeit its own engagements, than boldly
enter on a fubje&@, which, fooner or later,
muft be entered on more fully: the hue
of refolution, which it had borrowed at

the
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the beginning, was now fickened over,
and the {cflions clofed without having
done any thing eﬁ’e&ual,. either to relieve
the complaints or check the tumults of
the colonies. All that it did was to adopt
a wretched pallative.

¢¢ That did but fkin and film the ulcerous part,

¢ While foul corruption running all beneath,
£¢ Unfeen, infeted”—

SECT.
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S ECT 1Iv.

Proceedings of the feventh feffions.

OW little attention, during the fe-
cond and third feflions, was paid to
the affairs of America, firong as were the
terms in which they had been recom-
mended from the throne, we have already
feen. The three fucceeding feflions pafl-
ed away, as if they had been equally for-
gotten both by the crown and by the two
houfes.

Early however in the concluding fef-
fions an incident happened which roufed
the ruling powers from their lethargy.
A meflage accordingly was fent from
his majefty to the two houfes, together
with certain papers. The meflage con-
tained two requifitions; the one of a more
particular purport, that he might be en-
abled to put an end to the difturbances
then {fubfiting; the other in genera!

' 6 terms,
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terms, that he might be enabled to fecure
the dependence of the colonies. The pa-
pers contained a hiftory of the difturb-
ances.

The duty, payable in America, that
had been impofed on the article of tea by
the laft parliament, this duty, we may re=
member, continued unrepealed. An alter-
ation indeed had been made refpeting that
article in the feflions preceding this, tho’
of a nature very different from taxation.
'The duties paid here in England under
the name of cuftom, upon its original im-
portation, was by a drawback remitted
ﬁpon all teas eprrted to America; whe-
ther exported by the company direly,
or by fuch private adventurers as fhould
have purchafed it at their fales*. No-
thing was added on this account to the
duties payable in America. By this ope-
ration the charge upon the only article

that continued th:c objedt of a tax payable

% 13 Geo 1. . 44,

n
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in America, was reduced toa pitct below
that at which it fubiified herc in Eng-
land.

The degree of prefent eafe thus given
to the Americans, it Was- hoped, wou'ld
completely calm their anxieties for the
future. The policy however was not fo
refined, as to pafs upon a people, in whofe
minds {ufpicion had been rivetted by a ten
years ftruggle. This operation would
have made it plain to them beyond a doubt,
though it had not been fo before, that the
profits of that fpecific tax were not the
reafon of impofing it, and that the only
purpofe of its being kept alive was to let
in an indefinite train of others that were
to follow. Indeced it was now rendered
impoffible for the moft credulous to be-
lieve what had been fo folemnly averred,
that ¢ his majefty’s minifters,” allowing
that they omce might have been, were
then without any defign to lay any farther
taxes upon ‘¢ America for the purpofe of

1 ¢ raifing
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< raifing a revenue*.” 'The moft na-
tural conclufion to men in’ their temper
of zind was, that his majefty’s minifters
were never to be depended upon ; the moft
charitable conclufion, that they vere not
now. Any definite {yfiem of taxes, to
fuch an amount as could apfy;ar‘to con-
tain in itlelf a fufficient reafon for efta-
blithing it, and could ferve to mark our
the limits of the prefent exigencies; any
definite fyitem of taxes, however heavy,
would have afieéted them lefs fenfibly,
than that indefinite and endlefs train which
their imagination painted to them as a-
bout to be grounded on this infidious ma-
noeuvre.

The effe@s of this perfuafion foon ma-
nifefled themfelves in altion. The Eaft
India Company, who had not that ftrong
intereft which the Americans had to

uicken their apprehenfions with refpe&
q PP I

* See Lord Hillfboroush’s Letter, as quoted in
Mr, Burke’s Speech, p. 25.

to
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to the confequences of this manoeuvre;
had beenallured by the profpe& of a co-
pious fale, and againft the opinion of a
great many of its members, fhipped for
the colonies large quantities of the ob=
noxious drug.

The firft cargo that came to Bofton
found the inhabitants determined at all
events not to fuffer it to be landed. The
refolution was communicated to the con=
Cooenes A eommittee of inhabitants afs
fociazed to fee to the obfervance of it: and
‘he neceflity of returning without land-
*ug any part of the cargo was fignified to
the perfons who had the charge of it, in
the ftrongeft terms.  The alacrity of thofe
to whom this fingular mandate was ad-
drefled, not correfponding with the im-
patience of thofe who iffued it, the nego-
ciation was terminated by a company of
perfons in difguife; who after making
themfelves mafters of the veflels on board
of which the commodity had been ftowed,
emptied the lading into the fea.

Of
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Of this nature were the difturbances, of
which the papets communicated by his
majefty contained the hiftory.

In confequence of thefe advices, and
the meflage that accompanied them, four
feveral atts were paft.

One to difcontinue, for a certain time;
the landing or lading any goods at the
town, or within the harbour of Bofton *.

A fecond, for the impartial adminiftra-
tion of juftice, in the cafes of perfons quef-
tioned for any a&s done by them in the
execution of the law, or for the fuppref-
fion of riots and tumults in the province
of Maffachufet’s Bay . v

A third for the better providing fuitable
quarters for the officers and foldiers in
North America .

And

* 14 Geo, 1IL. c. 19,

+ 14 Geo. III. c. 30. .

1 14 Geo. III. c. g54,—As this a& only pro-
vides that the troops fhall be quartered there, where
their prefence may be required ; as the Americans,
in honouring it with a place among their lift of

grievances,
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And a fourth for the better regulat-
ing of the government of the pro-
vince of Maffachufet's Bay in New Eng-
land *.

To thefe we may add a fifth a&, for re-
gulating the government of the new ac-
quired province of Quebect. Not that
the laft a& had any avowed conne&ion
with his majefty’s meflage, or with the
difturbances on which that meflage was
founded; or with any of the gricfs, real,
or pretended, of which the old colonies
had complained. 1 add it here, becaufe
it makes a part of the colonial {yftem
of government : and becaufe the General
Congrefs, as it calls itfelf, h:s thought
proper to rank it zow in the number of

‘their grievances.

grievances, have not flated any fpecific objcction to
it, it will be fufficient juft to have named it, In
fat the troops might as well be recalled, as fta-
tioned in barracks, where they cannot be ready to
do the duty for which they are fent,

% 14 Geo. IIL. c. 4s.

+ 14 Geo. 111, <. 83.

of



Sed. IV. 16 tue Cotonis. 369

Of thefe five ads, the firft three
are only temporary remedies applied to
temporary evils. The two laft feem in-
tended as parts of a general and per-
mahent plan:

Bb  SECT
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SECT. V.

Al for fhutting up the port of Boffon.

HE preamble of this a& fets forth
that commotions and infurreions,
fubverfive of his majefty’s government,
and deftructive of the public peace, had
been raifed and fomented in Bofton: that
during the courfe of thefe infurreGions,
fome valuable cargoes of tea belonging to
the Eaft India company had been deftroy-
ed : that while things continue in this
fituation, commerce cannot be fafely car-
ried on; nor the cuftoms, payable to his
majefty, be colleCted; and that it is there-
fore become expedient that the officers of
his majefty’s cuftoms fhould be removed
from thence.

It is then ena&ed, that from the twenty-
firft of June then next enfuing, no goods
whatever fhall be exported from, or im-

-8 ported
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ported to, the port or harbour of Bofton,
under penalties therein {pecified.

In order the more furely to provide for
the efficacy of this prohibition, a kind of
introdu&ory offence, 1s, by another claufe
fuperadded to the main offences created by
the foregoing. Veflels are forbidden to
lie at anchor, or to hover within a lecague
of the faid port or harbour ; and to enforce
this prohibition, power is giveh to any
officer of the navy, or of the cuftoms, to
feize and confifcate any veflel not depart-
ing after a proper warning, therein {pe-
cified « to fuch ftation as the faid officers
¢ fhall appoint,” or to fome other port.

From this general prohibition are ex-
cepted ftores for his majefty’s ufe; fuel
and vi&uals brought coaft-wife from any
part of the continent of America, for the
neceffary ufe and fuftenance of the inha-
bitants; and alfo all fhips which were ac-
tuaily within the {aid harbour, on the faid
firft day of June, either laden, or with in-

Bb 2 ten-
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tention to lade or land any goods, and
which fhould depart within fourteen days,

Power is given to his majefty in his
privy council, whenever it fhall there be
made to appear to him, that peace and obe-
dience to the laws are /o far reflored, as
that trade may be fafely carried on, and
the cuftoms duly colle@ted, to fix the ex-
tent and bounds of the harbour, and fuch
quays and wharfs therein for landing or
lading goods ; and to appoint fuch a naum-
ber of officers of the cuftoms as he fees fit;
which quays and wharfs, and no other,
thall be open for the landing or lading of
goods, '

This power however is not tobe exer=
eifed till his majefty fhallbe duly inform-
ed in council, that full fatisfaltion has
been made to the Eaft India company for
the tea deftroyed; as well as to the cuf-
tom-houfe officers, and others, for the da-
mage they may have fuftained by the in-
furreions in the preceding months of
December and January.

' This
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This is a temporary at of coercion:
and I cannot fee that any reafonable ob-
jection lies againft it. T'wo objections were
however made to it.—That it condemned
the town unheard ; and that it involved
the innocent with the guilty.

As to the firft of thefe objetions, what
cccafion was there to fear the town of
Bofton ? were not the faéts {fufficiently
notorious ! that from the beginning of
November to the feventeenth of Decem-
ber, affociations had been formed at Bof-
ton, denying the power or efficacy of aéts
of parliament: that at public meetings,
confifting of many of the principal inha-
bitants of Bofton, nightly watches had
been appointed to prevent the landing of
the tea : that from thefe meetings, orders
had heen fent to the confignees not to re-
cejve it; to the mafters of the fhips not
to unlade it, but to return back to Eng=
land with it: that atlaft, when the teahad
lain fo long in the harbour without clear-
ance, that it would the next day have

Bb g been
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been liable to be feized, and fo landed by
the officers of the cuftoms, it was public-
ly and openly deftroyed; defiroyed by
perfons in difguife indeed, but a&ing to
all appearance under the guidance of thefe
public meetings :—All thefz were circum-
ftances that appeared from accounts pub-
lithed by order of their meetings; in pa-
pers under their own dire&tion.

Thefe accounts indeed fpeak of thofe
who deftroyed the tea, as of perfons who by
a difguife they had aflumed had rendered
themfelves undiftinguithable : but this was
a veil too thin to conceal, nay we may
venture to fay, was never meant to conceal
thereal authors. The outrage committed,
if fo they will have it, by unknown in-
dividuals, was adopted by the public:
and the deflrution of the odious weed was
openly juftified; as the only means which
now remained to prevent its landing.

In truth, if the a& impofing the duty
on this commodity, was in their opinion

.fuch an infringement on their liberties as
juftified
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juftified refiftance, they could not well
have done lefs than what-they did. But
the queftion before us is not concerning
the propriety of what was done, but con-
cerning the ground there was for being
perfuaded that it was done; whether the
violences alledged were fufficiently au-
thenticated for parliament to proceed ei-
ther to a&ts of indemnification, if it was
thought proper to give up its authority;
or to aéls of vindication, if it was thought
proper to maintain it.

Let us put the cafe of a foreign prince:
{uppofe the king of Spain. He thinks fit to
interpret an article of treaty, as if it ex-
cluded Britifh fhips from trading to any
given port, or in any given commodity :
to which port, and in which commodity,
the treaty, according to our interpretation,
gave us a full right of trading :—a fecre-
tary of flate receives intelligence that the
Spaniards had acted precifely in the fame
manner, as the Boflonians have done:

this account comes to him from the

Bbg4 owners
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owners of the fhips, from the confignees
at the faGory, and is moreover confirmed
to him by the papers regularly publifhed
under the authority and infpeGion of the
Spaniards. 'Will any man fay this is not
fufficient evidence, {ufficient notoriety, to
proceed upon ? Upon one half of that evi-
dence, Mr. Pitt’s advice would have been
to fit out a fleet, and demand {atisfation
at the cannon’s mouth.

What farther evidence therefore could
reafonably be required, is more than I can
perceive; and ynlefs parliament meant to
give up its rights entirely, I fee not how
it could have proceeded in a milder firain.

The officers of the cuftoms had been
forcibly debarred from the exercife of their
duty, What could the a& do lefs than
recal thofe officers from a flation, in which
.the violence of the people had rendered
their prefence ufelefs ? Having done thys
much, how could it do otherwife than
put a total flop to the commerce of the
place, unlefs by giving to jt a total exemp-

tion
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tion from the burthen of thofe impofts, of
which the officers had the ch:arge, it re-
warded where it meant to punith? His
majefty’s Britith fubjets (to fay nothing of
the deftru&ion of the fubjeft matter of
their trade) had been dgvarred, by the A-
mericans, the common liberty of trading,
What could be more confonant to all the
ordinary notions of juftice current among
mankind, than to punifh the authors of
this oppreflion, by giving the opprefforsg
themfelves a tafte of it ?

Care is taken, in the mean time, to pre-~
vent the punifhment from running into
excefs, and beyond what feemed neceffary,
for the purpofe of prevention, as to the
meafure, the obje&, or the continuance of
it. The means are alfo given of fele@ing
from amongft the croud of delinquents
thofe whom a pre-eminence in delinquency
might render fit obje&s for a pre-eminence
in punithment, whofe ftronger bias re-
quired a ftranger balance to corre® it.

Care
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Care, for example, is taken to leave the
port open for provifions ; to prevent thips
already there from fuffering by a regula-
tion they could not be apprifed of. The
duration of the a¢t depends on the Boftoni-
ans themfelves ; and the power left in the
hands of the crown of appointing the
wharfs and quays, where exclufively goods
are thereafter to be laden or unladen, is
only a power of dire@ing the greateft
weight of punifhment againft the greateft
body of delinquency. This power indeed
may be abufed ; and fo may any power,
in the exercife of which the king, or any
other magifirate, may ufe his difcretion.
In whatever hands it had been lodged, it
was liable to abufe; yet the fame power
has been given to the crown here in Eng-
land, by different acls of the legiflature,
where the fame reafons did not {ubfift *.

* See 1 Eliz. ¢, 11. 13 &14Car, Il c. 11,
Blackftone’s Commentaries, Book I. c. 7.

But
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But againft this a& there is yet another
objetion : in one common punifhment
it involves both guilty and innocent ; and
it is therefore, we are told, unjuft.

He who urges this topic of accufation,
—and none has been urged more univer-
fally, or with greater vehemence—doesnot
rightly confider the end of punifhment.

It may {eem ftrange at firft fight, yet it
is moft certainly true, that this plea, le-
velled as itis againft fzverizy, and urged on
behalf of /lemity, is built on the favage
principle of vengeance.

If vengeance be the end of punifhment,
that punithment which aés vpon him who
did 7oz do the obnoxious a&, as well as
upon thofe who 4id it, is certainly impro-
per. If it is with A I am angry; the
fufferings of A may give me fatisfaltion,
but the {uffering of B, with whom I am
not angry, will give me none. Were I to
beat A, who had angered me, my beha-
viour might perhaps, according to the cir-
cumftances of the quarrel, be approved ;

were
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were | to beat B, or any other perfon who
had not angered me, I thould certainly be
condemned : every mouth would exclaim,
and with reafon, that my behaviour was
unjuft.

Individuals obeying the impulfe of paf-
fion, a&ing on the felfith principle, punifh
becaufe they are angry, and within cer-
tain bounds, upon certain occafions; the
fuffrage of mankind in general allows
them to do fo.

But furely governments, magiftrates, as
fuch, do not punifh, becaufe they are an-
gry,—at leaft they oughz not. Thus much
at leaft will, I fuppofe, be acknowledged
on all hands, that were it certain, that in
any inftance, the legiflature punithed a
man, or fet of men, becaufe the members
who compofed the legiflature were angry
with them, and for no other reafon, every
man would certainly cry fhame on {uch a
legiflature.

The end, the only defenfble end, of pu-
nithment infli&ted by public hands, is the

{up-
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fuppreflion of mifchief; of that particular \
\mifchief, the fenfe of which was the caufe
of punithment being thought of. Now
whether this end, the fuppreflion of mif-
chief, be obtained by the punifhment of
A, who was the author of it, or of By who
was not the author of it, does not make
fo material a difference, as at firt fight,
we are apt to think: provided always,
that the fum of evil introduced by the pu-
nithment, be in neither cafe greater than
what is neceflary for the fuppreflion of the
snifchief.

Trueit is, that the fuffering of B, who
15 not guilty, is a thing by no means to be
withed ; but neither is the fuffering of A,
who is guilty, a thing at all to be wifhed,
unlefs upon the principle of vengeance,
which we have reprobated above. That
the mifchief could be fupprefled without
the {uffering either of the innocent, or the
guilty, were a thing devoutly to be
withed.

It
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It is alfo true, that were a man to chu/e,
it is againft A, who 7 guilty, that he
would level the punithment, much rather
than againft B, who is not guilty. He
would do this for the eafe of his own mo-
ral feelings. He would do it to fave that
diffatisfadion, which reafonable or unrea-
fonable, is fure to arife in the breafts of the
multitude, from the principles above fet
forth. A diffatisfa&ion, which increafes
the fum of evil, introduced by the punifh-
ment, and which therefore is to be de-
du&ed from the total account of the utility
of the meafure.

But if, after all, the evil of the punith-
ment in this mode can be lefs than the
evil of the mifchief, and there be no other
way in which the mifchief can be fup-
prefled, at a lefs, or equal, expence of pu-
nithment ; the magifirate has but one
mode of condu& to purfue, if he would
Io his duty. He muft punith the inno-

cent, or betray his duty.
One
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Onc confideration may help to recon~
cile him to this irkfome neceflity. Taking
the whole fum of innocence into the ac~
count, that is, the whole number of in-
nocent perfons affected, either by the in-
fliction of the punithment, or the conti=
nuance of the mifchief, it will appear,
that lefs detriment accrues to, lefs {uffer=
ing is laid on, innocence by this compli-
ance, than would be laid on, or accrue to
it, in refufing to comply. Innocence {uf-
fers, it is true, by the infli¢tion of punifh-
ment ; but innocence would alfo fuffer,
and that by a fuppofition to a degree ftill
greater, by a continuance of the mifchief’;
for if the evil of the mifchief be not greater
than the evil of the punifhment, no pu-
nifhment, no at of power, ought to be
exerted. The benefit of the meafure cal-
culated for relief, will not bear the ex-
pence of it ¥,

#* Every alt of authority of one man over another,

for which there is not an abfolute necefiity, is ty-
rannical, Beccaria,

He
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He who fhould extend, or think I
meant to extend, this idea fo far as to
confound innocence and guilt, or to mete
out to both alike, in any cafe where a
diftin@ion can poflibly be drawn, the fame
meafure of favour or difcountenance;
would either argue very ill himfelf, or
make a very unfair ufe of my principles.
It is only the impracticability of fevering
the innocent from the guilty, nor even that
fingly, that can juftify the involving of
them in one common punifhment. Not to
make a diftin&ion, where it is praticable
to make a diftin&tion, between guilt and
innocence, is to deftroy the efficacy of
punifhment as a fpur to acion. To pu-
nith the innocent, where the continuance
of the mifchief to be prevented by punifh-
ment, would not be a greater evil to the
innocent, than the evil they fuffer by the
punifhment, we have already faid, and
muft again repeat, would be an arbitrary
and cruel exertion of power.

Under
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Under thefe 1eftriCtions let us apply

this maxim to the a& before us.
There are but two ways of punifhing :
~—individually, or colle&ively. To pu-
nith individually, you muft punifh judi-
cially ; and to punith judicially, there
muft be a trial. But it is vain to try,
where you are fure before-hand there can
be convi@ion. There can te no aflurance
of conviction, be the guilt ever fo indif=
_putable, where the probability is, that the
jury are accomplices with the culprits.
Accomplices will not convict one another,
when they can avoid it. Juries will not
convi&, as for an a& of guilt, for an 2k
in which they are perfuaded in their con-
fcience, thereis zo guilt, much lefs for an
a&, which they are perfuaded is merito-
rious. Could it be expeted, that a jury
of Jacobites would convict a man of high
treafon for adhering to the Pretender?
Conceive the Pretender, by a miracle of an
avenging deity, placed on the throne of
thefe kingdoms, would a free jury of
Ce whigs
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whigs convi&t a man of high treafon for
adhering to king George? Juft as foon
would a jury of Boftonians have convitted
the Mohawks of guilt for deftroying the
tea.

In difproof of this laft affertion, indeed,
a precedent is cited : the acquittal of cap-
tain Prefton was urged in an addrefs to the
houfe againft this very bill, as a proof that
the due courfe of law held out redrefs for
any injury f{uftained in America : but
however it may {eem, on a fuperficial
view, a little attention will convince us,
that the cafes are not parallel. There is
furely a wide difference between abfolving
a man, who being charged with an a& of
enmity, appears after all not to have com~
mitted it; and the deftru@ion of a friend
for the very a&, whereby he proved him-
felf a friend.

In fuch a cafe it can hardly be con-
ceived, that thofe who contend againft
colle&ive punifhment can really mean any
thing but univerfal impunity :—thinking

S the
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the Americans in the right to refift, quo=
cunque modoy they of courfe are againft
their being punithed at all.

But when it was already decided, that
they fhould be punifhed,—and fuch was
the opinion of the whole houfe :—when
the only queltion was Aow they thould be
punithed, it is but affum agere to contend
againft this, or that mode of punifhment,
without attempting to point out a better.
Suppofing it even erroneous,or criminal, to
have adopted compulfive meafures ; yet to
urge that as a new crime, which was the
neceflary confequence of fuch a refolution
once adopted, is buta piece of party difin~
genuity, eafier to be excufed than juftified.

A difcriminating punifhment we have
already feen could not be exercifed, becaufe
all convi&ion of the guilty appeared im-
poffible. A colle&tive punifhment became
therefore neceflary ; that is, a punithment
which involves, to a certain degree at leaft,
the innocent with the guilty.

Ccz2 Nor
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Nor is this mode of punithment, how-
ever it may have been exclaimed againft on:
the prefent occafion, unknown to or in-~
frequent in our law,

By the inflitution of frank pledge, attri-
buted, Ithink, to Alfred, every-man was
made refponfible, that is, was to a ¢ertain
degree punifhable, for the delinquenty of
every other man in the fame decennary.*

The whole/fyftem of the law on forfei-
tures for high treafon is built upon this
principle of colleftive, or vicarious, pu-
nifhment. And the only objefion to this
application of the principle in this parti-
cular cale is, that here it is eafy to fever:
the father from the children, the guilty
from the innocent.

Corporations, where this feveration
cannot be made, are often punifthed for.

the mifdemeanors of their members. And
no man thinks it unjuft.

* See Blackftone’s Commentaries, vol, i, p,
113

Hun-
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Hundreds are charged for damage fuf-
tained in the maiming of cattle¥, &c. and
for robberies committed between {un and
funt.

Hufbands, in the opinion of Hawkins],
are anfwerahle for their wives in the pe-
cuniary penalty infli¢ted by a penal fta-
tute. ,

A mafter is indiftable for a nuifance
done by his fervants §; he is refponfible
for his fervant in publifhing a libel ||.

Though a fheriff cannot be punifhed as
for a felony, for a voluntary efcape of a
felon permitted by the goaler; yet, ¢ whe-
< ther the efcape be voluntary, or negli-
« gent, the fheriff may be indicted for it
< {o as to fubje& him to a great fine and

* g Geo. 1. c. 22, . 7.

+ 27 Eliz. c. 13, 29 Geo. 11 c. 36. 1. g.

1 See1, p. 3.

§ Lord Raymend, 264. Burn un Servants,
xxiii. 146, Bacon's Abridgment, tit. Mafter and
Servant, ‘

| See threc ftrong cafes, in 2 Sefl, Cafes, 33.

Ccj ¢ impri-
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¢ imprifonment, for the offence of his
< goaler, though not to make him guilty
“ of felony *.”” And this it fhould be ob-
ferved, is a much ftronger cafe than that
of a mafter being criminally refponfible for
the a& of his fervant, efpecially if a me-
nial fervant, over whom he is fuppefed to
have a much greater and more conftant in-
fluence, than what a fherifl has over his
goaler. .

By the conventicle a t, in cafe of the
poverty of one perfon prefentat a conven-
ticle, and therefore {ubje to a fine of five
thillings for the firft, and ten fhillings for
the fecond, offence, the penalty is direGted
to be levied on any other perfon prefent, {o
that no one bear more than ten pounds.

By the Mutiny A&, if a foldier de-
ftroys game, the commanding officer for-
feits twenty fhillings ; and if, after con-

* 1 Holt. C. P. 597. Dalton, c. 106, Doc=
tor and Student, 42.

t21 Car. Il c. 1. 1 2, 3.

1 See Dialogue on Game Laws, 34. 14.

““ vition,
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viion, he does not pay the forfeiture,
within two days of the demand being made
by the conftable or overfeer, he lofes his
commiflion.

It appears then, that the principle
adopted by this a&; the principle of apply-
ing collective and vicarious punifhments,
of involving the innocent with the guilty,
whenever {uch involution is neceflary to
the fuppreflion of mifchief, is warranted
by the general {pirit and pra&ice of our
law, as well as is this cafe juftified by ne-
ceflity .

In farther defence of the a& in queftion,
let it be added, that the primary intent of
it was not that either the innocent thould
fuffer, or the guilty ; but that the inno-
cent thould ftand up and join in meafures
for compelling the guilty to repair the
mifchief they had done, and to return to

+ See many other cafes cited in Yorke’s Confi-
deration on the Law of Forfeitures for High
Treafon.

Ccy obedience



992 ACTs RELATING Part 111,

obedience to the laws. If'the parties fup-
poled innocent did this, no punithment at
all would enfue; if they did not, if they
tamely fate {till, and gave way to the en-
terprizes of the guilty, they ceafed to be
innocent : they became accomplices with
the guilty,

SECT.
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S ECT. VL

Aét for the impart;tzl adminifiration of juf~
tice in the cafe of perfons queftioned for
any alt done in the execution of the law

in Maffachufet’s Bay.

HE preamble of this a& fets forth,

that an attempt had lately been

made in Maflachufet’s Bay to throw off
the authority of parliament, by refifting
avowedly, and by open force, the exe-
cution of certain of its acts: that it is of
the utmoft importance to the general well-
fare of the province, and the re-eftablifh-
ment of lawful authority, that neither the
magiftrates ating in fupport of the laws,
nor {ubjets affifting them therein, fhould
be difcouraged from the proper difcharge
of their duty by an apprehenfion of their
being tried before perfons who do not ac-
knowledge the validity of the laws, in the
execution of which, nor the authority of
the
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the magiftrates in {upport of whom, fuch
alts had been done.

It is then enacted, that if any inquifi-
tion, or inditment fhall be found or any
appeal fued againft any perfon for mur-
ther, or other capital offence in Maffa-
chufet’s bay; and 1t thall appear by infor-
mation given upon oath to the governor,
that the fa&t was committed by the per-
fon accufed, either in the execution of his
duty as a magiftrate, for the fuppreflion
of tiots, or in fupport of the laws of the
revenue; or in the difcharge of his duty
as an officer of revenue—or under the di-
re@tion, or order of a magiftrate: and if
it fhall alfo appear by the fatisfadtion of
the governor, that an indifferent trial
cannot be had within the province, then
the governor, with the advice of /is coun-
¢i/, may fend the party accufed to be tried
either in fome other colony, or in Great
Britain.

The witneffes, whofe evidence fhall be
defired, either by the profecutor, or the
) culprit,
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culprit, are to be bound over to give evi-
dence at the time, and place of trial. And
the governor is to aflefs a reafonable al-
lowance to the witnefles {fo bound over:
to be paid by the officers of the cuftoms,

The witnefles are to be free from all
arrefts, and reftraints, in any action or
fuit, during the time of their going to,
ftaying at, and returning from the place
of trial.

The perfons accufed are to be admitted
to bail. Judges are to poftpone the trial
of fuch perfons, and admit them to bail
for a reafonable time, if they fignify their
defire of applying to the governor for the
benefit of this act.

Care is taken to obviate the failure of
juftice from indi@ments quathed, or ad-
judged bad upon demurrer.

The a& is to continue for three years.

A more ftritly neceflary a& than this
can fcarcely be imagined. Yet the terms
in which it has been fpoken of are per-
fetly aftonithing: thofe whe employed

th.e,m’
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them, one fhould think, had together with
all temper put away all fhame. In their pe-
tition to the king the American Congrefs
exprefs themfelves perfectly fatisfied that
the effets of it will be ¢ that offenders
¢ will efcape legal punifhment.” In their
addrefs to the ¢ good people of England”
they go fo far as to call it, “ana& to
« protect, indemnify, and fcreen from
¢« punithment, fuch as might be guilty
¢ even of murther, in endeavouriﬁg to
¢ carry the opprefﬁ\}e edi&s of parliament
¢ into execution *.”—In their addrefs to
the inhabitants of the colonies they rife if
poflibie ftill higher in their extravagance,
and ftyle it * an aé& for indemnifying the
«¢ murderers of the inhabitants of Maffa-
« chufet’s Bay 1.”

In the a¢t we have feen, what can there
be to deferve thefe frantic appellations ?—
What is it that it does, more than con-

* Sce Votes and Proceedings of the American
Continental Congrefs, p, 37.

4+ See 1b, p. 59,
vey
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vey a general fecurity to the officers of
the executive power ?

It does not alter the mode of trial; the
trial s {till to be by a jury. In this cafe
indeed, the jury cannot be of the vicin-
age. But that circumflance is, or is not
an advantage, as it may happen. It may,
or may not, be right that they be ¢ next
“ neighbours.” It is, and muft always
be right that they be fuch, 25 to ufe the
words of an antient {tatute, {hall be ¢ mof:
« fufficient, and leaft fufpicious *.,”—
Were an officer of the reveaue to be ac-
cufed of murder in the difcharge of his
duty here in England-——would it be right
to have a jury from a town inhabited oizly
by fmuglers, mercly on account of their
being of tue vicinage ?

In difputes between individual and in-
- dividual, though the {ubjet matter be of
no higher importance than fome trifling

¢laim of property, or a demand of fatis~

* 28 Ed. L c. g,
fadtion
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faction for fome petty perfonal injury; if
it appear, that ¢ a cry is raifed; that the
¢ paflions of the multitude are inflamed;
¢ that one party is popuiar, and the other
« a ftranger, and obnoxious *:” it is the
conftant pra&iceunder our law, by means
of fome expedient or other, by the autho-
rity of fome court or other, to change the
fcene of trial, and the perfons of the triers.
Can there be lefs reafon for fuch a pradtice
in a cafe of blood, where the caufe of one
man is the caufe of the very people, who,
were it not for fuch provifion, would be
to try it?

Nor even in capital caufes is a provifion
of this nature without example in our fta-
tute book. Murders and felonies, com-
mitted in any part of Wales, may be tried
in the next Englith county . By a fla-
tute of George the Second, offences of
high treafon committed in certain coun-
ties in Scotland might be tried in any

* Blackftone’s Comm, III, 384.
+ 1 Strange §53.
other
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other county in Scotland *. And if the
whole kingdom of Scotland had been as
warmly attached to the interefts of the
Pretender, or as refolute to deny all obe-
dience to the lawful fovereign as thofe
counties were, who can doubt but that
the legiflature would have gone further,
and fthifted even into England the {cene
of trial?  Nor let it be forgotten, that in
the cafe of Scotland, the legiflature exert-~
ed its power for the ftern purpofe of in-
fli&ing punifhment on the guilty : where-
as in the a& before us, the fame power is
exerted for the benign end of faving the
innocent from undeferved, or the guilty
from exceflive punifhment.

It may be faid indeed that America is
removed at fuch a diftance from Eng-
land, that the cafes are not parallel. But
this local difference was neither created by
parliament, nor is it changeable by it.
Parliament can neither {wallow the wa-

* 21 Geo, I, ¢. 1g.

ters



400 Acts rReiaTing  Part 1If

ters of the Atlantic, nor build a bridge
over them. Nay farther,—if any one
colony can be found, where an indifferent
‘trial can be had, it is not required that ei-
ther the culprit or the witnefles fhould be
made to crofs the feas.

It has been urged, that the acquittal of
captain Prefton is here at leaft a cafe in
point, to prove the needleflnefs of the pre<
cautions taken by this a& againft par-
tiality in the local judicature. But it is
not fo by any means.—At zhat time the
judges affumed as the ground work of
their charge — that Prefton was in the
king’s peace: — was doing a legal a&, in
difcharge of a legal duty:— they from
thence deduced, that he was illegally af-
faulted ; illegally put in fear of his life ;
and therefore aled only f¢ defendendo.
They muft now affume another principle:
the flationing of foldiers in the colonies is
now declared illegal and unconflitutional:
the appointment of a board of cuftoms is

6 now
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now declared 1llegal and unconftitutional :
the tax to be levied by the officers of
that board is now declared illegal and
unconflitutional : the order, by which
the governor and council may require
the aid of the military, muft now be ille-
gal and unconflitutional, fince the ap-
pointment of the council itfelf is declared
to be fo.

If it be afflumed as law (and in the pre-
fent temper and difpofition of things, if
the judges do not lay it down a3 law, it is
manifeft the jury will affume it} that the
King has no right to {fend troops to Eofton;;
on that {fuppofition, neither can the officer
of thofe troops have any right to place cen-
tinels ; nor can a centinel fo placed be faid
to be in the King’s peace. Nor can any
a& he does in defending his poft be a le-
gal a. 1If it be laid down as law, that
the board of cuftoms 1s an illegal tribunal,
and the tax they are to levy an illegal im-

pofition, then the officers of the cuftoms
Dd ©are
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are neither more nor lefs than robbers ; the
exaltion of the tax is an a& of robbery:
and no act done in defence of the officers,
or in the exation of the tax can be legal.
If it be laid down as law, that the coun-
cil is an illegal body, then an order of
council to enforce the laws, or requiring
the fupport of the military, is an illegal a&,
and every man who fhould come to his
death in confequence of that order, would
indeed be murthered: every man who
obeyed that order would be a mur-
therer.

It follows, that the fame judge and jury,
who affuming one principle, acquitted
captain Prefton, being now obliged to
aflume a contrary principle, muft convict
every man who, in fimilar circumftances,
is brought before them.

I fee not therefore how it is poffible to
help concluding, that parliament was
under an abfolute neceflity, either of re-
pealing all its other laws, and of recall-

ing
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ing the bodies, whether civil or military,
it had commiffiened to enforce them: or
elle of fupporting thofe bodies, and en=
forcing the provifions of thofe former
laws by the further provifions of the pre-
fent.

Dd2 SECT.
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The act for the better regulating the go-
vernment of Maffachufet’s Bay.

HAT, at the time of paffing this a&,

the property, or the perfons of in-
dividuals were fafe in the province of
Maflachufet’s Bay, will, I think, hardly
be pretended : that no fubordination to £/e
laws of England could be maintained, no
compliance with them enforced; that the
penalties by which they were guarded
might be fafely defied, and therefore the
execution of the commands contained in
them openly obftruéted, was the bosff of
every New Englander who aimed at po-
pularity, It muft then have happened
that thofe whofe duty it was to prelerve
good order in the provinces, and to fee a
due obedicnce paid to the laws of parlia-
ment, either did not make a proper ufe of

the powers with which they were entruft-
ed
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‘ed for that purpofe, or really had not
powers fufficient to maintain ¢ the inter-
“nal welfare, peace, and good govern-
“ ment” of the province, or what parlia-
ment at leaft chofe to call ¢ the juft fub- -
¢ ordination to, and conformity with the
¢ laws of Great Britain.” This impo-
potence of thofe who were to execute the
laws, was a thing neither new nor mo-
mentary, it had been daily increafing for
years. It was therefore natural to look for
the caufe of this weaknefs, not fo much
in the good or ill condu& of this or that
governor, as in the original conflitution
and frame of the government itfelf. That
there were many and leading defe@s in
it had been confefled, and complained of
by thofe, whofe ftation enabled, and whofe
duty obliged them to examine it moft at-
tentively *. Here then it was that par-
liament fought the caufe of the prefent

# Mr. Pownal, Sir Francis Bcrnani, Meflrs.
" Hutchinfon and Oliver,

Dd3 difaffection
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difaffetion which prevailed in New Eng-
land: and it therefore determined to pre-
{erve the authority of Great Britain, from
that time forward, by new-modelling the
government of the province,

Let us examine the defects complained
of in the government as it ftood previous
to the pafling of this a&, and the reme-
dies this ac has applied.

King William, we may remember, when
he granted a new charter to the province
of Maffachufet’s Bay, put the nomination
of the governor, lieutehant-governor, and
fecretary into the hands of the crown.
‘This was a {evere blow to that {pirit of
democracy for which this province had
been diftinguithed from its firft founda-
tion. But he left the court of affiftants,
or council, as he found them, eligible,
and in cafe of a mifdemeanor, amoveable
by the general aflemblies.

" At the fame time he attributed to this
council, thus eligible and amoveable,
fun&tions which it fhould feem ought not

to
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to he exercifed by one and the fame body.
This council is firft a council of ftate, that
is, in fome cafes it is a branch of the exe-
cutive power ; for its confent is neceflary
to the performance of certain alts by the
governor: in many more it is an a/fiftant
of the executive power, for its advice is
to be afked at leaft, if not followed, pre-
vious to many other ats to be done by
the governor. And this fame council is
befides a conftituent branch of the legif-
lature.

Many inconveniences had it feems arifen
from this union of fun&ions fo diftinét in
one and the fame body of men*. To
thefe inconveniences, whatever they be,
the government is ftill left open; no re-
medy is provided by this a&.

Yet it was not perhaps unnatural to ex-
pe&t, that in new regulating the govern-
ment of this province, one obje& would
have been to have brought it as near as

* See Adminiftration of the Colonies, vol. i. p.
ns.

Ddg might
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might be to the model of the conftitution
which obtains in the mother-country.
Had this obje& been in view, it is pro-
bable, that what fo many governors had
recommended would have been complied
with. Two councils would then have
been appointed: one a conflituent branch
of the legiflature, equally independent of
the governor and the people®. The other
a council of flate, to be appointed, and
removeable either dire&ly by the king,
or by the governor in the name of the
king. And that this laft council might
be able to fupply inftruction relative to
every department of adminiftration, we
might have expected to have feen it com-
pofed promifcuoufly of men taken from
every department; of fome in military,
of others in judicial ftations; of others

again in each of the two branches of le-

* ¢« A true middle legiflative power, appoint=
¢¢ ed by the king for flife, and feparate from the
¢ privy council,”  Bernard’s Letters, p. 36.

giflative,
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giflative. But as we have before faid to
this eflential defet in the conflitution of
this government, the a& before us has
applied no remedy whatever. '

The elecion of this council by the houfe
of reprefentatives had been frequently
complained of by different governors ¥,
They had found it highly inconvenient,
that what ought to be the middle fhould
be fubordinate to the lower branch of the
legiflature. And ftill'more fo, that thofe
who were to advile and affift the gover-
nor in the execution of the laws, and in
the maintenance of the authority of Great
Britain, were dependent on that very af-
fembly, which was ever ready to coun-
tera& thofe laws, and call that authority

# < In this province (which though royal in
¢¢ the appointment of a governor, is democratical
¢ in all its other parts, efpecially in what is fre-
¢ guently regretted, the appointment of the council)
<« the fprings of government are fo relaxed, that
¢¢ they can never recover their force again by any
< power of their own,” Bernard’s Letters, p. 43.

in



410 AcTs RELATING Part I11..

in queftion. ‘Thefe inconveniences had
been particularly felt fince the heats ftruck
up by the fltamp a&, From that moment,
to be known, or believed, or even to be
fufpected of being inclined to fupport the
fupreme authority of parliament, or the
conftitutional rights of the king in the
provincial government, was fufficient rea-
fon for exclufion from the provincial
council ¥, Officers who, by their parti-
cular fun&ions and their official know-
ledge of public bufinefs, were almoft ne-
ceffary to that body, confidered as a coun-
cil of ftate, were excluded: though the
charter fuppofed them entitled to a feat
there, in virtue of their offices.  So much
did thefe popular eleGtions weaken the au-
thority of the counfellors; fo.thoroughly
dependent did it render them on the houfe
of reprefentatives, * that nothing was

* See proofs of this in Bernard’s Letters, p. 98,
99, 100, 101, and in Hutchinfon’s and Oliver’s

Letters, pP. 20, 21,

¢ more
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“ morg common, it feems, than for the
¢ reprefentatives, when they found the
¢ council a little untra&able at the clofe
s« of the year, to remind them that May
¢ was at hand *,”

At firft fightit fhould feem evident, that
this dependence of one branch of the legi-
flature upon another, tended to defeat all
the advantages which fhould be derived
from the divifion of the legiflative power :
that it tended to defeat that very flability
of conftitution which the Americans talk
fo much of, and praife fo highly, with-
“.out {eeming to know by what means it is
to be effe&ted; becaule it tended to de-
prive the intermediate branch of the legi-
flature of that power of refiftance which it
fhould employ alternately againft the pre-
ponderance of either of the other two:—
by depriving it of that free agency, with-
out which that power cannot exift; and

¥ Sce Hutchinfon’s and Oliver’s Letters, p. 32.

of
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of that dignity and refpe&, withoat which
it cannot operate. |

The a&t before us applied a remedy,
fuch asit is, to this evil. Or rather it
created another evil to fubftitute in the
room of it.

Henceforward the members of the coun-
il are not only to be named by his ma-
jefty, but are to hold their offices no longer
than during /s pleafure. This indeed was
taking away their dependence on the demo-
cratical part of government, but it was
neither rendering them independent, nor
fecuring them that refpe@ which alone
could make them ufeful. 1f they were
liable to contempt whilit they were confi-
dered only the inftruments of the Aoufe of
reprefentatives, they muft expe& to meet,
as indeed they have met with abhorrence,
as well as contempt, appearing to be the
inftruments of the crown. No doubt the
outrages countenanced, or at leaft con-
nived at, under the former democratic go-
vernment, did require for the prefent,

8 that
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that the intermediate branch of the legif-
lature thould’ throw its weight into the
ftale of the crown. = But then that weight
{hould have been thrown in voluntarily,
in which cafe the momentum of it would
have been fomething in point of influ-
ence as well as power. Such refiftance as
it might in that cafe give to the extrava-
gances of the democratic party, might then
have been confidered as the effeét of inter-
nal convi@tion. The belief of that con-
vitlion might then have operated on o-
thers.

Had they been appointed for life, or at
lealt had proofs and convition of mal.
pra&ice neceflarily preceded their remov-
al or fufpenfion, they would at once have
acquired a degree of dignity, which they
could never acquire whilft they were elect-
ed by the reprefentatives; and a degree of
confidence which they never can hope to
acquire whilft they are removeable at the
pleafure of the crown. And they would,
befides, have had fomething worth con-

tending
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tending for themfelves; they would have
had a real and a permanent intereft, {uffi-
cient to incite them to labour earneftly and
effeGtually, to check the encroachments
either of the crown or people *.

This fecond defe@ in the law before
us was perhaps a confequence of the ori-
ginal error, of confounding together the

* Mor, Oliver obferves, the honour of being a
legiflative counfellor could not be hereditary in
Maffachufet’s Bay, becaufe eftates are partable af-
ter the death of the proprietor: butrecommends it
warmly that they be_appointed quam diu fe bene
gefferint, Or as a farther check upon the cxor-
bitance of the democratic power he propofes an
order of noblelfe, who fhould ele&t counfellors out
of their own body, as the Scotch peers elect out
of their body lords of parliament, referving only
a negative to the crown, See Leiters, p. 31, 32.
Such 2 {cheme, coming from a man fo well ac-
quainted with the country, furely deferved atten-
tion.—1It fhould feem befides to be of fuch a ra-
tute, as either to meet with little, or overcome
all refiftance, Efpecially if the crown had given
up-—as I think it might fafely have done~—the
right of putting a negative upon all vacancies to
be (upplied, after the firft nomination,

legiflative
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legiflative council, and the council of
ftate.

From the fame fource perhaps fprung
another defe®. Among the gualifica-
tions of the counfellors, they are required
to be proprietors of land, o inhabitants
within the province. A member of the
council of ftate ftands in a refponfible of-
fice:—many officers of the crown, who
are mere Inhabitants, may with propri~
ety, nay ought perhaps to be called to
this board: but furely the members of
the legiflative council ought to have a na-
tural, as well as a political relation to the
country. Territorial pofleflions feem an
indifpenfible qualification to a member of
the legiflature.

Hitherto the act feems to have confider-
ed this council merely as a council of ftate.
And neither requires fuch qualifications as
thould have been required of,nor gives fuch
a degree of independence as fhould have
been given to, members who were to form

a diftin&
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a diftinct conflituent branch of the legie
{lature. ‘

In the next provifion it feems to con-
fider it merely as a legiflative conngil, and
takes from it the fun&ions which had be-
fore been allotted, and for ought appears,
. fhould have been continued to the coun-
cil, confidered as a council of ftate. Their
concurrence is no longer neceflary to the
nomination or removal of the judges of
the inferior courts of common pleas, com-
miflioners of oyer and terminer, attorney-
general, provoft, marfhals or juftices of
the peace: nor to the nomination, though
it be to the removal of a fheriff. The ap-
pointment of a certain number of perfons,
a certain body, without whofe advice at
leaft, if not their confent, the governor
fhould do no a& of government, feems to
have been generally confidered as a ufeful
guide in the excrcife, as well as. a falu-
tary check upon the abufe of power. At

leaft it incrcafes the number of perfons
immediately
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immediately refponfible. And whois the go-
vernor that would not rather truft to the of-
ficial information and advice of a body of
men alting in a refponfible charalQer, than
to the privateadvice which may be whifper-
ed in his ear, by the very {ame perfons,
atting only in their private and individual
capacity! Whatever advantages the go-
vernor might derive from the information
or advice of fuch a refponfible body;
whatever check he might be under from
the neceffity of obtainihg the concurrencg
of fuch a body in the nomination of thofe
who are to exercife the judicial power, arg
taken éway by this a® The confent of
the council is not neceflary: nor is the
governor bound to afk, nor they to give
their advice,
" Indeed it appears, that thé intention of
the legiﬂature was to render the officers of
juftice, as well as the council, entirely
dependent on the crown. Under the for-
mer government the judges were depen-
dent on the deputies of the people for 3
| Ee . sme
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temporary, wretched, and arbitrary fup-
port *.  Was it reafonable to expec that
judges, under fuch circumftances, thould
firnuly maintain the rights of the crown,
ar enforce the laws of trade, or in any
cafe faithfully difcharge their duty, in
oppofition to the overbearing {pirit .of a
democracy, or even to the paflions and
prejudices .of the multitude? Whilft the
judges were kept in fuch-a flate of de=-
pendence, could it even be expeted that.
the rights of individuals would be better
protected than the rights of government?
Mutft not all redrefs of wrongs done by a
more to a lefs powerful fubje@ be def-
perate and unattainable? It might well
be expected to happen, and according-
Iy we learn from the beft -authority, that
it a&tually did happen, as formerly in
the county courts in England — ¢ That
¢ all bufinefs. of any moment was car-

* See Adminiftration of the Colonies, vol. i.
p. 111,

“ ried
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« ried by parties and falions; and that
« thofe of great power and intereft in
« the country did eafily overbear others
<« in their own caufes, or in fuch where-
< in they were interéfted, either by rela-
« tion of kindred, tenure, {ervice, de-
¢t pendence, or application *.”

What remedy has the a& provided for
an evil of {o dangerous a nature? None
at all. Or, at beft, miftaking the re-
verfe of wrong for right, it has only {ub-
ftituted one evil in the place of another,
Not a fyllable is faid about the falaries
of the judges. They are left, as to this
point, fo far as this at extends, in the
fame ftate of dependence as before. The
crown indeed does now iflue falaries
for them. But it is a voluntary, arbit-
rary act of the crown. Itis no legal efta-
blithment. And it feems to the full ag
dangerous, that the judges fhould depend

#* Quoted from lord chief juftice Hale, in the
Adminiftration of the Colonies, vol. i, p. 110,

Eec2 on
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on the crown, as on the people, for an ar-
bitrary {fupport.

To leffen their dependence on the peo-
ple, it is cnacted, that the judges fhall not
only be appointed by the deputy of the
king, but fhall hold their office, the infe-
rior ones, during the pleafure of tiie fame
deputy, the fuperior during the pleafure of
the king. This indeed is ftrengthening the
power of the crown, but it is weakening
the fecurity of the people. The impar-
tial adminiiration of juftice will no longer
be impeded by the cabals of faction, but
will it not be liable to be impeded by the
intrigues of minifters? What then has the
c;‘ommunity gained by this change?

Thofe who had {o ftrongly reprefented
to government the neceffity of making the
judges independent of the people, did not
advile their being made as dependent on
the crown. They advifed, that ade-
quafe and fixed appointments fhould be
affigned them ; that they fhould hold their
places, not during the pleafure either of

2 the
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the king or of the governor, or of the af-
femblies, but as the judges hold their
places in England, quam diu fe bene geffe~
rint. 'Their advice was, that the king
thould appoint them, but the law alone
fthould difplace them.

But what check would there then have
been on the provincial courts, if the
judges were appointed for life? That
check which the conflitution points out.
Appeals thould havelain from the deci-
fions of the provincial courts, but not to
a court, which exercifes an #furped juri{-
di&ion, to which it is in every light in-
competent ; not to the king in-council, but
to the court of king’s bench in England.

The next thing neceffary towards
infuring the impartial adminiftration of
juftice was to regulate the mode of ap-
pointing juries. Under the former go-
~vernment, we are told, the mode of ele &-
ing the grand juries was liable to many
obje@ions. They were chofen and returned
by the freemea, on notice fent them by

Eegs : the
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the clerk of the court ; and out of the per-
quifites of the court they had a falary of
three or four fhillings a day *.
¢« This method lay open to manage-
“ ment;” {o at leat we learn from a
great law officer of the province: ¢ who-
¢ ever pleafes (fays he) nominates them
“at our town-meetings.”” As a proof
‘how very open they,lay to manage-
ment, he adds, ¢ that by this means one
¢ who was fuppofed to be a principal in
¢¢ the riots of the 1oth of June (preceding
< his letter) was upon that jury, whofe bu-
« finefs it was to enquireinto them 7.
That an inftitution, which was notonly
fo liable to abufe, but had aually been
thus abufed, called for reformation, will,
I fuppofe, be readily allowed. To efta-
blith that reformation is a bufinefs of a
large part of this a&. Particular direCtions

* See Appendix to Neale’s Hiftory of New
England, vol, ii. No. 4. Article Juries,
t Se¢ Hutchinfon and Oliver’s letters, p. 3r.

are
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are given about making out the lifts of
perfons gualified to {erve on juries ; but as,
to the qualification itfelf, the act is totally:
filent. About the time of iffuing the fum-
mons for jurors ; about the manner of {up-~
plying the want of jurors, where a {fuffi~
cient number do not appear, or having ap-
peared, are reduced to an infufficient num-~
ber, by challenges, or otherwife; about the
mode of afcertaining the number, and of

drawing the names of jurors, the a& is

- full and particular: and appears to be li«

able to no objetion.—

Not fo with refpe& to the qﬁccr who 1s
to fummon the jurors. They are to be
- {fummoned by the fber/fs.— Names aré
powerful things. — Nine tenths of the
world are governed by them. ¥ad the
a& provided for the fufficiency and in-
dependence of the officer, who is to fum-
mon juries, it would have been a matter
of prudence, and allowable policy, to call
him a fheriff; but was it allowable to gi\f;e
this name to a needy depcndént; liable 1o

E¢4- S
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be difmifled at any time, for no affignabld
reafon, by the fervant of the crown, and
a council which jtfelf is only an inftru-
ment of the crown? A fheriff in England
muft have lands in the county where he
ferves*. For ought that appears by thisact,
a governor may name his own footman to
be fheriff. A fheriff in England is ap-
pointed for a year T; for oughtthat appears
by this a&, one man may be fheriff for
life. A fheriff in England is to take an
oath of office T ; no odath, no engagement
whatever, is prefcribed by this a&. A
fheriff in England is punifthable by fine;
or otherwife, if procf be given of negli-
gence or partiality, in the return of jurles§;

» 9 Ed. I, &, 2. Ed, Ill. c. 4. 4 Ed. IIL
e¢. 9, 5 Ed, I c, 4.

t g Ed. I . 2. 14 Ed. Ill.c. 7. 23 Hen,
V1. c. 8. '

3 3Geo, I.c. 15. £ 18,

§ 28Ed. I.c.g. 7 & 8 Will. III. ¢c. 32,
3 Anne, ¢, 18, 4 & 5 Will, and Mary, ¢, 24, 3
Geo. 11, ¢, 25.

no
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1o fine, no punifhment whatever, is de-
nounced by this al againft the negligence,
or partiality of atheriff. Yet it is remark-~
able, that the fame a& impofes a fine on
the conftable, if he give in falfe lifts of
perfons qualified to ferve as jurors: he is
alfo punithable if he negleéts to give in true
lifts.—But fuppofe the theriff to fa/fiy thefe
lifts : {uppofe him to impanel, or return
perfons to ferve in juries, who are not
named in thefe lifts, to what punifhment
is he liable ?—~To be difplaced by the go-
vernor and council, He would meet this
punifhment, no doubt of it, if fuch falfi-
fication, or untrue return, be’ difadvanta-
geous to government, or hurtful to the go-
~ernor or his friends *,

This

* In fpeaking of the council—this a& provides,
.that the members fhall take the fame oaths, &c, as
heretofore.—In fpeaking of the theriff, no fuch
‘provifion is made.—~None of the provincial laws,
if any fuch there be, which fix the qualification
for a theriff, or his oath of office, are confirmed by

this
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" This a&t then, fo far as it relates to the
siomination, and funcions of thefheriffs,
feems to be at once unjuft and impolitic : —
unjuft, becaufe it does not fecure the rights
of the people ; impolitic, becaufe it defeats
one at leaft of its own ends.

For the ends which the legiflature had,
or ought to have had, in view, were firft
to fecure {0 the colonifts, and to convince
them, that it was intended to fecure to
them, an impartial adminiftration of juf-
tice, by providing effeCtually for the re-
turn of a fufficient and indifferent jury.—
And in the next place to convince them,
that the legiilature, in the changes effeted
in their conflitution, meant only to bring
it nearer to what themfelves boaft to be its
origina. model, the conftitution of the mo-
'ther-cc‘)untry.—Now will the people ever
believe, that a jury fummoned by fuch an
officer as this, who gives no pledge, no

this act, or even fo much as noticed —Nor is the
governor required to take notice of them.

fecurity
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fecurity whatever to the public for his
good condu&®, who may be, for ought that
appears, without a foot of land in the pro-
vince, who takes no oath, enters into no
recognizance for the impartial difcharge of
his duty, and who holds his place at the will
of the governor, will be a fufficient and
indifferent jury ? Will not any jury he can
{ummon in any caufe, where the rights of
the crown, or the interefts of its officers,
are concerned, be at leaft fufpeted ? Will
chey hereafter truft to your profeflions of
withing to communicate to the colonies,
the bleflings of the Britifh conftitution
AWill they not refent as a mockery, this-af-
fixing the name of an officer refpectable
in England, to a creature fo totally diffi-
milar in America? There is no more re-
{femblance between an Englifh fheriff, and
the theriff appointed by this a¢t, than be-
tween a conful com'rnanding the troops of
the moft powerful ftate in the world, and
a conful fettling difputes about figs and rai-
fins, at Smyrna. 7
Another
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Another obje& of this a&t is, to regulate
the annual and occafional meetings of the
freemen. Thefe meetings, it {cems, had
been perverted from the original purpofe
for which they were inflituted, and, in-
ftead of confining themf{elves to their own
municipal buflinefs, ¢ had been mifled”’
fays the a&, “ to treat upon matters of
¢¢ the moft general concern, and to pafs
“ many dangerous and unwarrantalle re-
¢ folves.”

To remedy this abufe, two provifions
are made ; both of which appear impoli-
tic, and one of them impra&icable.

It is ena&ed, that no occalional meet-
ing, that is, no meeting, except the an-
nual ones for the ele&ion of officers, and
tthofe for the eleCtion of reprefentatives,
thall be fummoned without the confent of
the governor. This, no doubt, is prati-
cable, but is it juft or politic ? Thus much
is, I believe, certain, that here in Eng-
land, the frequent meetings of the gentry
and frecholders, have always been confi-

dered
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dered asone of thegreatelt fupports of our
liberties.—OQOur petit and grand feffions,
our aflizes, are upon this account, as well,
as others, of real and falutary importance ;
nay, if the Reftoration is to be ranked
among the national bleffings, even cock-
matches and horfe-races may claim fome
fhare of the praife of utility : there it was
the royalifts held their confultations *,
‘Nor was the prohibition of thefe diver-
fions the leaft galling a& of Cromwell’s
tyranny. Nor is there perhapé a meafure
that would be more likely to roufe the jea-
loufy, or inflame the paffions of Englifh-
men, than an attempt to put the power of
meeting, or the exclufive prefcription of
the matters to be canvaffed when met, in
the arbitrary difpofition of the fervants of
the crown. ‘ '

No doubt it was true, as the at aflerts,
—¢ that great abufes had been made of
s the power of calling {uch meetings e

% Dalrymple’s Memoirs, vol. i. p. 74

Neo



430 - AcTs RELATING Patt ITL:
No doubt ¢ the inhabitants had paﬁ‘ecf

¢ many unwarrantable refolves;” but
does it therefore follow, that free meet-
ings fhould be difallowed, becaufe frec
meetings had been abufed ?—What is it
that may not be abufed ?—Convivial meet=
ings may be abufed; they often are fo:
would you therefore pafs a law, that no
man {hould give or receive a dinner, with-
out the permiffion of government ? Bring
the cafe nearer home : however dange-
rous and unwarrantable the refolves of the
town-meetings may have been in Maffa-
chufet’s Bay, they were certainly neither
more dangerous, nor more unwarrantable,
than many refolves paffed in the town-
meetings at London. Why did not go-
vernment apply the fame remedy to the
fame evil, exifting and operating under its
own eye? '

He would furely be miftaken who fup-
pofed, that the town-meetings raifed the
{pirit of difcontent : theydid not raife, they
found it. Men were not called together ta

meor,
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meet, and pafs refolves, in order that thef
might grow difcontented with government;
but they met and pafled thefe refolves be-
caufe they were already difcontented.
Where the meafures of government are’
dire&tly contrary to the interefls, and de-
fiructive of the happinefs, of the whole
community, no doubt public meetings
are dangerous to government; and for
that very reafon they are beneficial to
the community, grievances are mutually
communicated ; plans of redrefs are con-
certed ; fupport is mutually promifed.—
Th's plea, | fuppofe, will not be fet up in
defence of the provifions of this act; yet
upon no other plea can I conceive them to
be defenfible. For where the meafures of
government are levelled not againft the
interelt of the community in general, but
againft the views and interefls of a faction
only, it is there at moft an equal chance,
whether public meetings will, or will not
be attended with inconvenience. But fup-
.Pofe the worft : fuppofe the pr‘evailixig
' faction
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fa&ion for a time to take the lead, what
then? Why opinions will be propagated ;
refolutions will be paffed, which are un-
warrantable ; and which, if carried into
execution, would Be dangerous. Thishas
been the cafe in New England ; this has
been the cafe in London. But to opine or
refolve is one thing; to a& in confequence
of thofe refolutions, or opinions, is another.
The citizens of London, for inftance, re-
folved in fome of their public meetings,
that the laft parliament was 7o parliament :
—nay, they went a flep farther, they de-
clared as much in an addrefs to the throne.
What effect did this declaration produce?
The parliament fat as ufual, pafled its a&ts
as ufual, and was obeyed as ufual. One
- gentleman went farther ;— he refufed to
pay a tax impofed by that parliament.
What was the confequence ? The officers
appointed to colle¢t the tax, feized his
goods for non-payment, as they would
have fcized mine, or any other perfons,
who from any other caufe or motive. had
refufed,
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refufed, or negle&ted, to pay the tax. The
gentleman applied to 4 court of juftice for
redrefs againft the officers. The court juf=
tified the officets, and the gentleman paid
the expences of the fuit. What fhock did
government receive from thence?

The people of Maffachufet’s have de~
clared the counfellors, or afliftants, ap-
pointed in conformity to the act before
us, to be no council.—They have affem-
bled, and forced the new counfellors, as
many of them as they could get at, to en~
gage themfelves by oath to throw up,
what the infurgents called an illegal of-
fice.—<¢ See here,” it may be faid, « the
¢ dangerous effects of public meetings.”
But the public meetings were prohibited
by this very]a&, previoufly to the eleGtion
of thefe very counfellors. ¢ True,” it
will be anfwered, ¢ but the a& was not
« enforced; the public meetings affem-
« bled notwithftanding.” And why was
it not enforced >—¢ Becaufe governmetii
was too weak to enforce it.” Here then

Ff was
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was the defe@, in the weaknefs of govern-
ment; and here only the remedy fhouldhave
been applied. 'The fame firength which
would have {ufficed to fupprefs the public
mectings, would have fufficed to give ac-
tivity to the new council; and had the
new council been able to a&, there would
have been nothing to fear from the pub-
lic meetings.

In general, that government muft be
very weak, or very arbitrary, which has
any thing to fear from public meetings ;
or which makes a point of fuppreffing
them.

It is farther enacted, that at the annual
meetings for eleCtions, no other bufinefs
fhall be done than that of the ele@ions; and.
that at occafional meetings, no other bufi-
nefs thall be done, except the bufinefs ex-
prefled in the leave given by the governor
to convoke fuch aflemblies. This provi-
fion appears to me to be as little confonant

to juftice, or to policy, as the former; and
avithal impra&icable,

Had
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Had it indeed been confined to the me-
tropolis, it might have been faid, that the
governor * was always at hand, alwgys
acceflible; that it would be eafy to explain
to him the bufinfs intended to be done at
the meeting, and if that bufinefs were con-
ftitutional, he would certainly confent to
it; but the falt 1s, that the provifions ex-
tend to «// the towns and diftriéts in the
province. Now thefe towns are fome of
them at one, two, or even three hundred
miles diftance from the capital. Almoft
all the municipal bufinefs is regularly done
at thefe town-meetings. Is it not peculiar-
ly hard, that all the municipal bufinefs
of thefe towns fhould be at a ftand, ’till
difpatches can be fent to his excellency the
governor, explaining the circumftances of
each particular bufinefs to be canvafled ;

* Wherever the word governor is ufed in the re-
marks on this a&, it is ufed to mean, the perfon
who prefides in the province for the time being;
“whether governor, or lieutenant-governor. The
provifions of the aé being fo extended.

Ffa till
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till his excellency fhall have read thefe dif-
patches ; fhall have fent Lzck perhaps for
explanations ; fhall at laft, having made
himfelf malter of the bufinefs, fent back
other difpatches, granting licence to meet?
What muft be the authority of a govern-
ment reduced to fuch precautions as thefe?
Would it be thought to add greatly to the
fecurity of the throne, if not a veftry could
be fummoned in England without licence
from the king ?

The policy of this provifion feems to
ftand upon no better footing, than the
juftice of it. A town-meeting affembles
with leave of the governor ; its bufinefs is
precifely marked out. In the courfe of
the bufinefs the friends of government ob-
ferve a turn in the tide of the popular
opinions ; they with to take advantage of
it; to propole refolutions, to form affoci-
ations for countera&ing the manceuvres of
the factious, and ill difpofed; for fup-
porting government, and for giving force,
and efficacy, to the laws.~% No,” fays

' this
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this a&, ‘¢ you fhall not do ft: this is not
¢ the bufinefs of the meeting ; it is not
¢ exprefled in the licence to meet; your
t¢ refolutions are null; your affociations
¢ illegal.— ,

The beft defence of this provifion, per-
haps, is, that it is impra&icable,.—When
the affembly is met, either for elettions,
or for any municipal purpofe, who fhall
with-hold them from proceeding to fuch
bufinefs as they fee fit? In all aflfemblies
the will of the majority, controuls the
will of the whole. If the majority of thefe
affemblies be zot difaffeted to govern=-
ment, there would be no danger in leav-
ing them free to vote and refolve as they
pleafed. If the m‘ajority\ be difaffe@ed,
there will be no means of preventing them
from voting and refolving as they pleafe,
unlefs by preventing their coming toge-
ther at all. '

Ffj SECT.
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S ECT. VIIL
The Quebec AL

HE firft obje& propofed by this a&

is to defcribe the boundaries of

what is hereafter to be called the provincé
of Quebec. For it feems all that had been
hitherto done towards fettling either the
limits or the government of this colony,
fince its firft acquifition, was by a procla-
mation iffucd by the king in the third
year of his reign. And fo wifely and
carefully was this proclamation drawn
up, that (as the act fets forth) ¢ a large
¢ extent of country, within which were
¢ feveral colonics and fettlements of the
« fubje&s of France, who claimed to re-
¢ main there under the faith of the treaty
“ of Paris, was left without any provi-
“ vifion being made for the adminiftra-
“tion of civil government therein; and
““ certain parts of the territory of Canada,
“ where
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¢ where fedentary fitheries had been efta-
¢ blifhed, and carried on by the fubje&s
« of France, inhabitants of the province
¢¢ of Canada, under grants and concef--
¢« fions of the government thereof, were
¢ annexed to the government of New-
« foundland, and thereby fubjected to re-
<¢ gulations inconfiftent with the nature
«« of fuch fifheries.”” — Thefe certainly
were gteat inconveniences: and it is won-
derful that during a fpace of eleven years
no remedy had been applied to them.

At the end of this period, the a& be-
fore us provides a remedy. It extends
and defcribes the boundaries of the pro-
yinces, including within thofe boundaries
the colonies, and back fettlements, for
which no civil government had been pro-
vided by the proclamatlon ; and the La-
bradore coaft, which by that proclama-
tion had been affected to the government
of Newfoundland ; providing at the fame
time, by a claufe, which feems to contra=

di& the defcription itfelf, that nothing
Ffg herein
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herein contained ¢ fhall in any wife affe&t
« the boundaries of any other colony.”—
Saving likewife all rights derived from
preceding grants and conveyances.
Having thus fixed, if indeed the a&
can be faid to have fixed, what are the
territories and people, whom the legifla-
ture bas in contemplation, the at goes on
to appoint the civil government of the
province. For this purpofe it firft repeals
all the provifions made by the proclama-'
tion cited above, fo far as it relates to the
province of Quebec, or to the commiffion,
under the authority of which the govern-
ment of the province had been hitherto
adminiftered ; it repeals all the ordinances
hitherto made by the governor and coun-
cil, relative to the civil government, and
all commiffions granted to judges and
other officers. |
All thefe provifions are repealed, becaufe
as it is declared, ¢ they are inapplicable
“to the flate and circumflances of the
“ province,” Two grounds ar¢ affigned
fog
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for this fevere cenfure on the king’s pro-
‘clamation. The one ¢ that the inhabitants
¢ of this province did, at the time of its
¢ being conquered, amount to above fix-
“« ty-five thoufand perfons profefling the
« religion of the church of Rome:"—the
other, ¢ that they did then enjoy an efta~
¢ blithed form of conflitution, and fyftem.
« of laws, by which their perfons and:
¢ property had been protetted, governed,
¢ and ordered for a long feries of years.”

Combining the cenfure on the royal
proclamation, and the grounds afligned
for it together, we muft conclude, that the
proclarﬁation was looked upon as faulty,
in not having {ufficiently provided for the
fecurity of the inhabitants who profefled
the Roman catholic religion ; and in hav-
ing wantonly, and without reafon, broken
in upon the ancient {yftem of laws. And
thefe are the faults which the act endea-
vours to re&ify.

It provides that his majefty’s fubjecis,
profefling the religion ¢ of the church of
' ' “ Rome,
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« Rome, of, and in the faid province of
¢t Quebec *, may have, hold, and enjoy,
< the free exercife of the religion of the
¢¢ church of Rome, fubjet to the king’s
« fupremacy, declared, and eftablifhed, by
“an a& made in the firlt year of the
¢ reign of queen Elizabeth over all the
“ countries which then did, or hereafter
¢ thould belong 1 to the imperial crown of
¢ this realm.” The clergy of the church
of Rome are confirmed in the enjoyment
of their accuftomed dues and rights, with
refpe& to fuch perfons only, as fhall pro-
fefs the faid religion. Out of the reft of
fuch accuftomed dues and rights, his ma-~
Jefty is empowered to make fuch provifion
as he fhall think expedient for the encou-

* Such is the uncouth phrafeology of the aft;
{o that one might be tempted to imagine the reli-
gion of the church of Rome was one thing at
Quebec, and a different thing elfewhere,

+ The words <¢ bereafter fball be,”” occur in the
xvi. fect. of the a& of Elizabeth ; the intent of which
is to ¢ extinguifh * all foreign power in countries

within the dominion of England; but are drgpt in the
xix, fect, which impofes the oath of fupremacy.

ragement,
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ragement of the proteftant religion, and
the maintenance of a proteftant clergy.
Such of the inhabitants as+ adhere to the
Romifh church, are neither to take the
oath prefcribed by the ftatute of Elizabeth,
nor any oath hitherto fubftituted for it; but
another oath is prefcribed in this ad.
Thofe who refufe or neglet to take this
ocath, are made liable to the fame penal-
ties as by the a&t of Elizabeth would have
been incurred for refufing to take the oath
prefcribed in that act.

The a& then goes on to fecure his ma-
jefty’s Canadian fubjects in Quebec (¢ the
« religious orders and communities only
¢ excepted) in all their properties and pof-
s¢ feflions, together with all the cuftoms
« and ufages relative thereto, and all other
< their civil rights, in as large, ample,
« and beneficial a manner, as if the faid
¢¢ proclamation, commiflions, ordinances,
¢« and other a@s and inftruments had not
« been made, and as may confift with

s with their allegiance to his maje(ty, and
« fubje&ion
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« fubjeion to the king and parliament of
¢ Great Britain.”

It ordains that all controverfies relative
to property. and civil right, fhall be de+
cided by the laws and cuftoms of Canada,
till altered by any ordinance of the gover-
nor, with the advice and confent of the le-
gillative council,

To this claufe two provifoes: are annex-
ed. The one, that it thall not extend to
any lands which alrez;dy are, or hereafter
may be granted by the kihg in free and
common foccage. The other, that it fhall
not preclude any perfon who has a right
to alienate his lands, goods, or credits,
in his life time, by deed of fale or gift,
or otherwife, from devifing, or bequeath-
ing them at his death by his laft will or
teftament.

The a& then remarks, that the certain-
ty and lenity of the criminal law of Eng-
land, and the benefits and advantages re-
tulting from the ufe of it, had been fen-
fibly felt by the inhabitants from an ex-

perience
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perience of more than nine years, during
which it had been uniformly adminiftered ;
and therefore ena&s, that the fame law
thall continue to be adminiftered, and ob-
{ferved, as well in the defcription and qua-
lity of the offence, as in the method of
profecution and trial ; and the punifhments
and forfeitures thereby inflicted to the ex-
clufion of every other rule of criminal law,
fubje& neverthelefs to fuch alterations and
amendments as the governor, with the ad-
vice and confent of the legiflative council,
thall from time to time caufe to be made
therein.

So much power is left to this legiflative
council, that great part of the merit, or
demerit of this a&, will depend on the
conftitution given by it to this body.

The a& acknowledges, that the power
of making many regulations for the future
welfare and good government of the pro-
vince, muft of neceflity be intrufted for a
certain time—(and it might have been faid
at a// times) and under proper reftritions,

8 to
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to perfons refident there: it declares it to
be at prefent (though it does not fay why,
nor therefore give any datum, by which
it may be conjectured when it will be lefs)
inexpedient to call an aflembly ;—and it
therefore empowers his majefty, by war-
rant under his fign manual, with the ad-
vice of his privy council, to conflitute the
council in queftion under the defcription
of—a council for the affairs of the pro-
vince ;—to confift of fuch perfons refident
there, not more than twenty-three, nor
fewer than {feventeen, as his majefty fhall
appoint ; which council thus appointed, or
the major part thereof, with the confent of
the governor, are to make laws ¢ for the
«¢ peace, welfare, and good government of
¢ the province.”

From the general power of legiflation
thus given, that of taxation, however,
flands excepted, umnlefs it be with refpect
to fuch rates and taxes as the inhabitants
of any town or diftri&, may be authorifed

by the council to levy, and apply .within
6 the
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the faid town or diftri& for making roads,
erecting, or repairing, public buildings, or
for any other purpofe refpe@ing the local
convenience and ceconomy of fuch town or
diftri&t.

All ordinances to be made by this coun-
cil are to be tranfmitted to his majefty,
within fix months, for the royal aflent.
Nor is any ordinance touching religion,
or any ordinance infliGting a greater pua
- nifhment than fine, or imprifonment for
three months, to be of any validity, till
fuch confent is obtained. No ordinance
can be paffed at any meeting of the coun-
cil, where lefs than a majority of the
whole council is prefent ; nor at any time,
except between the firft of January, and
the firft of May, unlefs on urgent occa-
fions : on which occafions the governor is
to fummon every member refident at Que~
bec, or within fifty miles of it.

There is one circumftance which muft
firike every man who reads this act. Itis
acknowledged over and over again in it,

that
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that the proclamation publifhed in the
third year of his majefty’s reign, was in-
applicable to the ftate of the province. Is
it poffible that parliament fhould have fate
{ix long years before it made this difco-
very ? The confufion which prevailed in
the reft of the American continent was at-
tributed by thofe who were beft informed,
to the want of a parliamentary fettlement.
Why was the fettlement of Quebec {o long
delayed? The laws and cuftoms, the tem=
per and manners, of the people, muft fure-
ly have been learned by the miniftry in the
courfe of five years, which preceded the
exiftence of the laft parliament. It cannot
then but appear fingular, that an a& of
this nature fhould have been deferred to
the very latter end of the laft feflions of
the parliament before us. It was furely an
& of wanton cruelty to fuffer the province
to groan for {ix whole years under a form
of government, ¢ inconfiftent with their
¢ commercial interefts, and inapplicable to

¢ the



Se&. VIII. To Tue CoLoNIES. 449

¢t the ftate and circumftances of the coun-
“ try.”

To atone for this, I muft call it culp-
able negligence, we may with reafon ex-
peét, that the regulation which fo much
time was taken to digeft, was well adapt-
ed to the fltate and circumftances, and
conducive to &/ the interefts of the pro-
vince. We have the more reafon to ex-
pe& this, as here at leaft parliament had
it’s hands at liberty. No contending and
oppofite claims had it to adjuft, no grants
to fteer clear of, or revolke.

All the peculiar privileges which the
inhabitants of Quebec could claim, were
comprifed in a fhort capitulation, and a
fingle article of a treaty of peace.

Let us fee now if the juftice and policy
of the aé& are fuch, as to atone for the
aftonifhing tardinefs in paffing it.

‘With regard to the extenfion of the
boundaries of the province, I think all the
-objections againit it, have been fully and
ably anfwered by an author, who feems to

Gg have
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have written upon full information, and a
thorough knowledge of the fubjeét *,

But the loudeft clamours have been
raifed againft other parts of this a&t. Re-
ligious prejudices are, of all, the ftrongeft
and moft likely to work upon the minds
of the people. This topie was, therefore,
greedily feized by oppofition. The horrid
crime, and the dreadful danger of efta-
blithing popery in fo large a part of his
majefty’s dominions, has been thundered
in the ears of the king, lords, and com=
mons in remonftrances from very religious
magifirates, and echoed back again to the
public with all the clamour and turbulence
of an enraged and mifguided populace.
Meantime the defenders of the bill feemed
afraid of fpeaking out. They were will-
ing to allow any thing, to have re-

* See this part of the bill ably defended by
the author of ¢¢ the Appeal to the Public, ftat=
¢ ing and confidering the Objections to the Que-

¢ bec bill,” printed for Payne, 1774, from page
36 to the end.

courfe
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courfe to any {ubterfuge, rather than con-
fefs that the Romifh religion was ¢fa-
blifbed by this alt.—It is tolerated they faid,
but not ¢ffablifbed.—~Nay one writer found
out, that the church of England was efta-
blifhed by it. ¢ For the Canadians (fays
¢ he) are to acknowledge the king to be
« fupreme head of the church in Quebec,
¢ by the authority of the a& of Elizabeth:
<t of whatever c/iurch, then the firft of E-
«¢ lizabeth declares the king to be fupreme
¢ head, #/af mufl be the church eftablifhed
¢ in Quebec by this act *.”

If this gentleman had turned to the a&t
of Elizabeth, he would have found that it
does not declare the queen to be the head
of any particular church. Hemight have
recolle@ed too, that what is now called the
church of England, did not then exift.

The a& of uniformity was not pafi-
ed; the queen is fimply declared < fu-

# See Juftice and Policy of this A& afferted and
proved, p. 50.

Gg2 ¢ preme
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« preme governor of thefe realms, as welt
in matters ecclefiafiaftical as civil.” A very
different thing from being head of this or
that particular church. By virtue of this
a&, I {uppofe, the king is head of the
churches of the anabaptifts and prefbyte-
rians, and of our fober honeft friends, the
Quakers, aswell as of the church of Eng-
land. This author indeed does allow-——
¢ that the point might have been made
more clear”. Afk him whyitwasnot,—and
he gravely tells you, ‘¢ then there would
¢ have been danger of wndoing what the
¢ claufe {ets out with the profefled purpofe
¢ of doing,—the giving eqfe and fecurity
¢ to the minds of the Canadians *”” How
the Canadians would ftart and thrinkat fuch
aplea as this !— You fet out (they would
¢ fay) with profeffing to eflablith our
“ church ; and lo! by an ungenerous fub-

* Sec Juftice and Policy of this A& afferted and
proved, p. 51,

“ terfuge
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« terfuge, it is the church of England you
“ mean all the time to cfiablith.”—

If the ad&ts of the legiflature are to be de-
fended, let it not by arguments like thefe.
—To utter durk fayings; to {pezk unin-
telligibly, would be difgracetul enough to
a legiflature ; but to {peak deceitful words,
to ufe words which have two meanings,
with the profefled purpofe of deceiving ;—
for that I cannot find a name. Mo !let us
fpeak out, let us boldly acknowledge the
truth :—the a& fas ¢ffablifbed the religion
of Rome at Quebec. Why torture our-
{elves to explain away a truth that is fo
clear ? or why hefitate to acknowledge a
fact, that needs no apology ? If there be
any force in treaties ; if any faith is due
to them ; if they can convey aright; the
Canadians had a 77/t to this eftablith-
ment.

By the 2;th article of the capitulation
between general Amberft and the marquis
de Vaudrueil, it is fipulated, that ¢ the

Ggs ¢ free
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¢¢ free exercife of the Roman religion fhall
¢« fubfift intire, in {uch manner, that all
¢ the ftates and people, of the towns and
¢ countries, places, and diftant pofts, fhall
¢« continuc to aflemble in the churches,
¢ and to frequent the facraments as here-
< tofore, without being molefted in any
“ manner, dire@ly or indire@ly.” In the
fecond article of the definitive treaty of
Paris, ¢ his Britannic majefty agrees to
¢t grant to the inhabitants of Canada the
¢« liberty of the Catholic religion ;” and
engages * to give the moft exact and moft
¢« effeCtual orders, that his new Roman
¢ Catholic fubjets may profefs the wor-
¢ fhip of their religion, according to the
* rites of the Romith church, as far as the
“ laws of Great Britain permit.”’—Now
furcly the laws of Great Britain permit
him, with the advice and confent of his
parliament, to fecure to his Canadian fub-
Jje&ts every thing that the capitulation had
granted them. To interpret the laft un-

neceflary
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necellary clanfe, fo as to annul the tenor
and purport of the whole, might be re-
ceived as a legitimate mode of interpreta-
tion in the {chools of Berlin or Viénna;
but I hope it 1s a mode that will never be
adopted in England. By the terms of
capitulation, by the plain meaning of the
treaty, the Canadians had a right to an
eftablithment.~——The Roman Catholics in
Quebec are, as to this point, in the fame
fituation as the Proteftant diffenters in
England. The capitulation, and the trea-
iy, operate with refped to the one, juft as
the toleration a& operates with refpe& to
the other. In truth, it was #/ey thatrendered
that which ¢ in Britith {fubjects would have
«¢ beenillegal without them, thenceforth le-
¢ bggl ; by them this way of worfhip was
< pcrmi;tcd and allowed ; it was not only
« exempted from punithment, but rendered
¢« innocent and lawful.” In a word, as
lord’Mansﬁe]d nobly declared of the way
of worfhip of the diffenters,— ¢ It was

Gga ¢ efta-
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s¢ eftablifhed *” And what has the a&
done more, than barely confirm what the
capitulationand treaty had {olemnly grant-
ed before?

Butitisfaid theRomanreligionisnotonly
eftabliib-d, it is even endowed, by thisadt.
True, it1s fo  And to {fome endowment too
the Canadians had a right by the famc capi-
tulaticn,  In thearticle already cited, it was
¢« deranded, that the people fhould be ob-
¢ hized by the Englith government to pay
¢ to thwe priciis the tythes, and all the taxes
¢ they weic ufed to pay under the govern-
« ment of the mott chriftian king.” The ge-
neral’sanfwer was, ¢ That theobligation of
< payinz the tythes to the priefts, muft de-
¥ pend cn the king’s pleafure.”  After the
place Lad furrendered, the king's pleafure

* gce lord Man:f I4's fpeech in the Houfe of
Lords, in the cafe of the chamberlain of London,
againft Allcn Zvans, Ffg. printed at the end of
Di. Furneaux’s Letters to Mr, Juftice Blackftune.

a {peech which is more worth than whole volumes
of Cummentaries.

could
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'4

could be declared only in parliament ; and
this act is that parliamentary declaration of
his pleafure. The moment the exercife of
their religion was granted to the Canadians,
the maintenance of their priefts in fome way
or other, became neceflary ; the king, that
is, the kingin parliament, was to exercife
his judgment as to the mode and meafure of
maintenance to be afligned : he has exer-
cifed it, and the refult is, that he has
fixed upon that meafure and that mode, to
which they, who are to furnifh the main-
tenance, had for ages been accuftomed,
with which they were contented ; which
they themfelves entreated to be conti-
nued.

What founder principles of juftice or po-
licy could have been adopted? Had the
other provifions in the at been as unex-
ceptionable as this, I know of few alls
that would lie open to lefs objetion ;—but
thofe who are beft acquainted with the na~
ture and genius of the- Romifh religion,

will allow, that the a& has not fufficiently
provided
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provided againil the dangers with which
that fect is always threatening the peace of
the community. It is not the dogmas of
the church of Rome which fhould alarm
the legiflator. 'What is it to him whe-
ther men believe in the abfurd do&rine
of tranfubflantiation, or the no lefs abfurd
doé&rine of confubftantiation, which we all
of us learn in our catechifm ? But there
are other matters of a quite other impor-
tance. It is a matter of a quite other impor-
tance whether or no fubjeés acknowledge
a dependence on a fore'gn power, incon-
fiftent with the obedience to their natural
fovereign; whether or no the priefls enter
into vows, or form focieties incompat-
ible with the welfare of the ftate. Againft
thefe inconveniencies, which affe& the {o~
ciety in its civil capacity, the a& has pro-
vided either none or inadequate checks.

It 1s indeed enated, that the Canadi-
ans fhall be fubje@ to the king’s fupre-
macy as eftablithed by the firft of Eliza-
beth, and an oath is preferibed to enforce

7 this
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this provifion. It has been faid, that the
bill as it came from the Houfe of Lords,
enjoined the Canadians to take the oath
prefcribed in the flatute of Elizabeth. The
lay lords perhaps did not know, that no
true catholic could voluntarily fwear
‘““to renounce all foreign jurifdi@ion,
¢ power, and authority in matters eccle-
< fiaftical.” 'The {piritual lords one would
think could not but know it; and yet it
would feem rather uncharitable to fuppofe,
that they thought fo ill of the Canadians,
as to fulpe&t them capable of giving their
<« unfeigned affent and confent,” to an ar-
ticle which they difbelieved : be that as it
may, the oath was changed in the lower
houfe. As it now ftands, it is a general
oath of allegiance, without any particu-
lar reference to matters ecelefiaftical ; and
fo far it is right *, But the fa&x is, that
oaths

* | fay fo far, becaule I think the laft clalffe
injudicious, ¢ renouncing all pardons and dif=

¢ penfations from any power or perfon whomfo-~
4¢ ever
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catlis are of no ufe, no validity in this
cafe. The religious 'principlc can never
have force {ufficient to bind a firm be-
liever in the plenitude of power in tive 7z-
Jallible to any a&t, by which that plenitude
of power is acknowledged to be circum-
fcribable.

Here then the a& fhould have been
more explicit; it fhould plainly have de-
fined what was meant by the king’s fu-
premacy. It fhoo'? have prohibited all
appeals to the court of Rome in any caufe
or on any pretence whatever: it thould

have eftablifhed courts for the decifion of

¢ cver to the contrary,”  The member who
brought in this oath muft, one fhould think, have
known, that whoever was ftaunch papift enough
to belizve the pope hus the power of difpenfing
with obcdiznee to the cath, mult believe too, that
he had power enouch <o difpenfe with the renunci-
aticr. And it feems, therefore, injudicious in the
legifiature, to let the Canadians fue, that it even
fuppofed it poflible they fhould be eapable of hold-
ing 2 tenet which would deftrey the fanction of ajl
oaths. [f, indeed, ihe fanCtion of an ozth be of
that ufe it is generally fuppofed to be,

all
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all ecclefiaftical caufes, which, like all
our other courts, fhould have fat and a&t-
ed in the name, and by the autherity of
the king. It thould have guarded thefe
provifions by pains and penalties clearly -
exprefled, and eafy tobe infliGted. As the
a&t now ftands, how is the Canadian to
know svhat is the fupremacy to which he
is fubjet, or what are the penalties under
which he is to fubmit to it ! Fe is to find
it out, if he can, in the firft of Elizabeth,
a ftatute which is a repeal, or a revivor
of no lefs than fixteen other ftatutes, which
itfelf has been altered, and in part repeal-
ed by eight or ten later flatutes. A f{ia-~
tute, therefore, which we may venture to
fay, not one Englithman in a thoufand
underftands, which, therefore, it cannot
be reafonable to expe&t the Canadians
thould ever underfland.

The celibacy of the Roman clergy is
another point, in which the welfare of
the civil fociety is more deeply interefted
than many may at firft fight imaginc.

Men
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Men who are debarred from being huf-
bands or fathers, have not the fame mo-
tives to be good citizens as the reft of man-
kind; they cannot give the fame pledges
to fociety for their good condu& in it.
The fpirit of the citizen is abforbed,
“ dans Pefprit du corps.” ¢ But what, we
<¢ fhall be atked, would you have the
¢ clergy conftrained to marry ?” No, fure-
ly. Nay, it was better perhaps not to
give them permiffion to marry in ex-
prefs and direct terms. But fomething
might have been done ; the courts might
have been prohibited from holding, and
the parties from profecuting any plea
againft priefts who thould marry. If the
a& had removed all legal reftraints, the
reft might have been left to nature.

In the capitulation * it is ftipulated,
that ¢ the communities of nuns fhall be
« preferved in their conftitution and prie
‘¢ vileges ; that they fhall continue to ob=

* ArT, XXXII

¢ ferve
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¢ ferve their rules, and to be exempted
¢ from lodging any military : that it fhall
s« be forbid to trouble them in their reli-
« gious exercife, or to enter their monaf«
-t teries.”’
The fame privileges were demanded®,
" but refufed, < with regard to the com-
¢ munities of Jefuits and Recolets, and
t« of the houfe of the priefts of St. Sul-
- ¢ picef. Yet the communities and all the
t priefts are to preferve their moveables,
« and the property and revenues of the
< fignories, and other eftates which they
« poffefs in the colony; and the fame
<t eftates are to be preferved in their pri-
« vileges, rights, honours, and exemp-
& tions.” In the definitive treaty of peace
~ not a fyllable is faid about thefe articles.
Here then a queftion may arife, whether
the grants made in a capitulation are to
be confidered as perpetually binding, or

* ArT. XXXII. + ArTt, XXXIV.

only



464 AcTs RELATING Part IH.

only in force 77/ the definitive treaty be
figned, and to lofé all farther validity un~
lefs confirmed there, either by exprefs or
general terms ¢ _

This latter feems to have been the idea
adopted by parliament ; for, notwithtand-
ing the XXXIVth article of the capitula<
tion, recited above, the religious orders
and communities are excepted from the
number of thofe, who are to hold their
property and pofleffions, with all the cuf-
toms and ufages relative thereto. Now if
grants conveyed by a capitulation of them-
felves, and without any fubfequent con-
firmation by the definitive treaty, be of
permanent . validity, then it fhould feem
that parliament did an a&t of injuflice to
the religious orders in mot confirming
them in all their pofleffions and rights.
If, on the other hand, the grants made by
a capitulation be only temporary grants,
and lofe all fubfequent validity, unlefs
confirmed by the definitive treaty, then it
will be difficult to vindicate the prudence

of
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of parliament for flopping thort where it
did, and negle&ing to pave the way for
a certain and total diffolution of thefe
orders,

We have feen princes of the Romifh
fe&, the moft faithful king, the catholic
king, with even the eldeft fon of the
church, unite in forcing their fpiritual pa-
rent to fupprefs one religious order: other
catholic princes have, by their own autho-
rity, fupprefled other orders in their own
dominions. Why a proteftant fovereign
thould be more {crupulous on this head,
I own does not readily appear.

Heaven forbid we fhould imitate the
circumftances of cruelty and injuftice
which attended the fuppreflion of the Je=-
fuits. But furely parliament might have
prohibited thefe orders from receiving any
more novices ; have obliged them to give
in an exa& account of their eftates, have
divided thefe eftates into certain por-
_tions, have alligned a competent portion
to each of the prefent members; and as

Hh they
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they died off, it might have appropriat<
ed their refpe@ive fhares to the build-
ing and endowing of fchools, to the mak-
ing of roads, to the maintenance of a
proteftant clergy, and to other works of
public utility. *

It may be urged perhaps, that {ueh am
arrangement would have fhocked or re-
volted the Canadians; but is there any
thing more fhocking, or revolting, than
the cruel ftate of dependence in which the
act has now left them ? they are mer¢
tenants at will : was that then the inten-
tions of parliament? Did it mean that
thefe communities, men who have fuck
an influence over the minds of the people
thould "be kept dependent on the will
of the crown for their lands and pof=
feflions ?

The gradual fuppreflion of convents
would have furnifhed a fufficient provi-
fion for a proteftant clergy. The pfotef-
tant laity might then have been finally
exempted from the payments accuftomed

to
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to be made to the Romifh clergy; and
thus without any new expence to the
flate, 'might have been held forth a power-
ful and ever operating inducement to
-abandon the church of Rome. As thea&
now ftands, this inducement is with
drawn ; catholics are to pay the accuftom-
ed dues and rights to the catholic priefts ;
but protefiants too are to pay them to fome
colle&or or other, and out of them his ma-
jefty may, if he pleafes, make a provifion
for a proteftant clergy.  If his majefly is
Yo apply, he is then to receive thefe rights

and dues from his proteftant {ubjects.
Did the framers of this a& confider,
‘that a part of thefe rights and dues arifes
from fums paid in commutation for pe-
nance, for maffes{aid for the delivery of
fouls from ‘purgatory, for difpenfations
for breaches of the cinon law ? Commuta-
tions and difpenfations are indeed perfonal
affairs, and when a man withdraws from
the fociety where only they are current,
‘F fuppofe he may do without them. But
Hh2 the
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the fums to be paid for the releafe of our
anceftors from purgatory are debts of an-
other fort; the whole of a man’s eftate 1s
chargeable with them. Thefe then are to
be carried to his majefty’s account. Tythes
too are to be carried to his account. Are
the fums arifing from them to go with the
other unappropriated fums and fwell the
civil lift ? or are they to be brought into
the exchequer and accounted for to par-
liament? It would be an amufing item to
read in fome treafury account, ¢ Cafh
¢ from a noble Canadian for one thoufand
<t mafles which thould have been faid for
« his grandfather’s foul. Ditto for the
¢ foul of his grandmother, &c.”

Thus much for the tendernefs thewn by
this a& to the religious rights of the Ca-
nadians. With regard to their civil rights
it is enafed, ¢ that in all matters of
< controverfy relative to property and ci-
¢¢ vil rights, refort fhall be had to the
¢ laws of Canada.”

No
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No man can judge of the propriety or
impropriety of this claufe, who is not
thoroughly mafter of the ftate of. the
country, and the temper and difpofition of
the inhabitants. It is always difhcult, and
often dangerous, to tranfplant in an in-
flant a fyflem of laws eftablithed in one
country by the progreﬁive experience of

ages, and to impofe it on another coun-
‘ try, where neither the cuftoms nor pre-
judices, nor habits of thinking have pav-
ed the way for its recepticn.

Whetﬁer, during the many years we
had been in pofleflion of Canada, the
minds of the people" had been prepared
for the reception of the Englith law, isa
point on which parliament could reafon
but imperfe@ly for want of {fufficient
data to go upon. Reports from the board
of trade on the ftate of the province, re-
prefentations from men in the higheft of-
fices in it, with plans for the form of go-
vernment which was beft adapted to it
| Hh3 opiniong
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opinions on thefe plans from the law of-
ficers at home, and many other impor-
tant papers had been laid before the coun-
cil board ; they were called for by one at
leaft of the two houfes, but not produced,
becaufe it thould feem there was not time
to copy them ; a reafon which muft appear
fingular at the end of fo many years. Nor
is this all, many competent witnefles
were with-held from examination for no
apparent reafon at all; and one witnefs,
high in office, was fuffered to infult the
houfe by anfwers, that would not, under
the fame circumflance, have been endur-
ed at the bar of an inferior court ¥,

Thus

* ] do not by this mean any refletion on Dr.
Marriot 3 it was not he who infulted the houfe ;
the infult comes propesly fpeaking, from another
quarter, he was only the conveyance by which it
was offered. The reafons alledged why the papers
demanded could not be laid before the houfe, were
thefe : that the papers were not copied ; that the
copying of them would be a work of time, and
ercate long delays, and that the fame information

might
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Thus much however may be gathered
even from the imperfet account we have.
of the debates, that the defenders of this
claufe feem to have confounded two things
perfecly diftin& and independent; the
laws relating to fucceflion, and the tran{-
fer of the laws relating to judicial pro-
ceedings. It might have been very cruel.
-and very impolitic to have changed the
one, and yet, at the fame time, very be-
nevolent, and very politic to have changed
the other. The eftablithment of a trial
by jury in civil caufes would furely have
made no change in the laws of fucceflion ;
a jury may try a right to lands in common
foccage, or to lands in gavel kind; a jury
is as competent to the trial in one cafe as
in the other ; a jury does not create, iton-
ly find a title.
mizht be had from living witneffes.  In confe-
quence of this idea, Dr. Marriot was fummoned,
and, under thefe circumftances, it was certainly
to infult the houfe, to bring him to the bar
without a full permiffion to lay his opinion before

the houlfe.

"Hh g We



372 AcTs RELATING Part 1II.

We may obferve too, that of the argu-
ments urged againft the trial by jury in
civil cafes, fome went directly in favour
of that mode; others proved, not that the
Cnadians difliked a jury, but that they
wifhed r» make a real improvement in
it. Tor it was faid by one witnefs, that
the reafon why the Canadians difliked a
jury in civil caufes was, that they did not
think their property fo fafe in the deter-
mination of taylors and fhoemakers, mix-
ed with people in trade, as in that of the
judges. Now this obje&tion was evident-
ly diGated by the pride of nableﬂ’;‘ a
French gentleman finds himfelf humbled
by feeing a roturicr put on a par with his
dignity. If the inflitution of juries would
tend to check this pride, fo inconfifient
with the {pirit of freedom, that very cir-
cumflance is the firongeft argument why
juries {hould be permitted in civil caufes.
If the gentleman thinks his property fafer
iu the hands of the judges, becaufe they
are nearer his rank, the plebeianwill think
- his
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his property fecurer in the determination
of a jury, for they are nearer /is rank.
Now the law which beft fecures the pro-
perty of the greateft number, is furcly
the beft law. Tie law which gives the
greateft acceflion of fecurity, where there:
is naturally the greateft weaknefs, is fure-
ly the beft law.

It was urged too, that the Canadians
did not wifh for an Englith jury; for they
neither doated on the number twelve,
nor expected a jury to be what many think
in their conicience they feldom are, though
they muft pretend to be, unanimous.
They therefore withed their juries to con-
fift of uneven numbers, and the decifions
to be colleGted from a plurality of voices.
This furely did not prove their diflike to
juries ; it proved only, that they had feenr
a defe@ in the conftitution of our juries,
to which habit and cuftom has blinded us,
and that they withed to have a remedy for
that defe@. Inftead of refufing them a

jury on this account, fome have thought
it
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it would have been wifer, and better to
have modelled our own juries in the plan
they held out to us.

Another very ftrong objetion was urged
againft this general extenfion of the laws
and cuftoms of Canada in all matters rela-
tive to property and civil righzs*. By the
laws and cuftoms of Canada, the gover-
nor was intrufted with blank lettres de ca-
chet, which he might fill up at his dif-
cretion, and commit the party, whofe
name he inferted, to prifon during plea-
fure. By this claufe of the a& then a king
of England may give blank lettres de ca-
chet to his governor, and his governor
may make the fame ufe of them; for if
his majefty’s Canadian f{ubje&s are to be
governed by the ancient laws and cuftoms .

* Sece the examination of Mr. Maferes in the
Parliamentary Debates, Vol. IX. p. 3.7, &c.—
Though this book is of no authority, and in many
places faulty, yet the accounts of this, and fome
other examinations, f{cemed to be pretty accurately
taken,

of
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of Canada: if this mode of ifluing let-
tres de cachet be among thofe ancient laws
and cuftoms, how can it be proved illegal
in the king to iffue them, or in the'governor
to apply them ? Or what punifhment can
you infli& on the minifter who thould ad-
vife the king to exercife, or on the gover-
nor who fhould a&ually exercife, a power
which parliament thus declares to be legal ?
Or what remedy could a fubje&, injured
by a wanton exercife of that power, ob-
tain in the courts of Canada? Perfonal li-
berty is a czvz/ right.—The laws of Cana-~
da are to provide the remedy againft a
civil wrong. If they give no remedy, no
remedy is to be had. And it is, I fuppofe,
out of doubt, that the laws of Canada pro-
vided no remedy againft this abufe of power
in a governor:

It was therefore infinuated by the very
~ refpectable witnefs, who during the courfe
of his examination urged thefe arguments,
that a claufe fhould be inferted granting
the benefit of the Habeas Corpus Act to

his
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bis majefty’s fubjets in Canada. The
claufe however was ot inferted, becaufe
it was faid, that it was not probable that
lettres de cachet fhould ever be made ufe
of. A reafon, which if it has any weight,
would operate to the tearing up all the
fences fet about our liberty *.

The introdu&ion, or rather confirma-
tion of the criminal law of England, is
certainly one of the moft laudable parts of
the a&t ; the reafons affigned for it are fuch
as do honour to the legiflature; but there
is an inaccuracy, fhall I call it, or a fal-

lacy, which perhaps efcaped the legifla-

* In criminal profecutions, I take it for granted
the Canadians are entitled to the benefit of this at :
but this does not juftify the author of the Appeal in
calling <¢ arguments iffuing from the idea of the
¢ non-extenfion of the writ of Habeas Corpus, mere
< moonthine,” p. 34. He is wonderfully miftaken
when he fuppofes, that ¢ the liberty of the fub-
4¢ je&” is not concerned in civil alions. Or that
in civil allions ¢¢ the crown may not gain an oppor-
‘¢ tunity of interfering to the oppreflion of the fub-
¢¢ ject,” Ibid, p, 33. :

ture
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ture itfelf. What are exclufively the ob-
je€ts of the criminal law in England?
—This queftion perhaps did not occur to
the framers of the at; if it had, I per-
fuade myfelf the benefits intended by this
provifion would have been better fecured
than they are. All crimes are obje@s of
the criminal law. So it may be faid,—
but what are crimes in the eye of the law?
—Many a&tions may be confidered, at the
option of the flaintiff‘, as public or as pri-
vate wrongs, as crimes or as civil injuries.
The fame actions therefore may be pro-
ceeded againft in different courts, be tried
by different laws, juft as he pleafes; fo
that the provifion fhrinks to this. If you
profecute another criminally, you fhall do
it in the method prefcribed by the crimi-
nal law of England. As ¢ to the delcrip-
« tion and quality of the offence,” the
Englith law is no farther a rule than as it
may be alledged to prevent a greater de-
gree of criminality being attributed to any
a&, for which a man is proceeded againft

criminally,
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criminally, than the criminal law of Eng-
land attributes to it. Manflaughter, for
inftance, fhall not be called murther, nor
fhall mifprifion of treafon {well into trea-
fon.

But to have made this claufe as bene-
ficial to the fubject as it fecms probable
the legiflature intended to make it, the
a& thould have defined what altions were
to be confidered as private, what as public
wrongs ; but no fuch definition is there.
See, therefore, how the cafe ftands now: a
Canadian noble takes it into his head to
attempt to feduce the wife, or the daugh-
ter of a peafant, the peafant comes in,
hears the perfuafive tongue urging his
wife or daughter to difhonour; fired with
refentment, he beftows on the culprit the
chaftifement he deferves. What is the
aoble to do? If he indi&s him for an af--
fault, fuch is thelenity of the Englifh law,
fuch are the prejudices of a jury, that the
man will be let off withoutany punifhment,
or at moft for a trifling fine, or a fhort im-

prifonment.
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prifonment. The noble feels that his dig-
nity will be fafer in the hands of a Cana-
-dian judge, than of a plebeian jury ; he,
therefore, rejeéts the mode of indi€tment
as for a public wrong, and brings an
altion as for a civil injury. An Englifh~
man takes it in his head to write againft
one of the legiflative council that undefin-
able thing called a /Zée/. If the Englith-
man be indifted for a crime, a jury may
perhaps find the fuppofed libel to be no
libel ; or at worlt will fend him for a thort
time to prifon. No, fays the counfellor,
this Canaille of a jury have not the fine
feelings of honour.—I will fue the man for
damages : that way I can throw him into
prifon for life.

But the moft exceptionable part of the
a&, that which I conceive it impofiible to
defend, that which defiroys, or at leaft
may be ufed to deftroy, all the beneficial
provifions which precede it, is the confii-
tution of the legiflative council.

7 The
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* The majority of feventeen men, in whom
no earthly qualification is required, but
that they be refident in the province of
Quebec; who, for ought appears by this
a&, may be men of no property, no prin-
ciples, no knowledge; to be named by
the crown, removeable by the crown, are
intrufted with the important bufinefs ¢ of
*‘making ordinances for the peace, wel-
«¢ fare, and good government of the pro-

¢ vince.”—
The reftritions, under which they are

to exercife this extenfive authority, and
which the aét calls ¢ proper reftritions,”
are only thefe: they cannot impofe taxes,
except for local ceconomical purpofes :
they muft tranfmit their ordinances for
the approbation of the king in council :
they cannot indeed during the interval be-
tween the time of tran{mitting them, and .
that of their receiving the royal affent, en-
force any ordinance which infli@s a higher
penalty than a fine, or imprifonment for
three months: but the fine is unlimited ;
fo
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{o that they may pafs ordinances which may
effe¢tually ruin every man who is obnox-

ious to them.
And to every other purpofe this vefy
refpeGable council has an ablolute power.
It has the power of altering, under pretence
of amending, the civil law : it has the power
of altering, under the pretence of amend-
ing, the criminal law. The amendment
of the civil law was an undertaking be-
yond the reach of the wifdom of a Britith
parliament ; but is only a competent ob-
je& of thefe heaven-born legiflators, The
communication of the criminal law of Eng-
land was from experience, found to be very
beneficial and advantageous: why then
fhould the power of amending it be in-
trufted to fuch a body as this? A reafon
has been . fuggefted, which I would not
fuppofe to be the true one, though I may
‘venture to repeat it : fhould a man (it is
faid) be obnoxious to his excellency the go-
vernor, he has only to fummon his de-
voted council of nine(for a majority ot this
I majority .
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majority is a competent number); a new
mode of procedure, 2 new form of trial
will be appointed, by way of ¢¢ alteration

¢ and amendment ;”’

and the culprit will
hear no more of the certainty, and lenity,
of the criminal law of England.

Such then is the tenure by which the
Canadians hold the blefling conveyed to
them by this a&. If the whole province
does but furnith nine men of bad princi-
ples—and where is the province that will
not ?—the governor has only to recom-
mend them to the crown as fit perfons to
be of the legiflative council, and the Ca-
nadians may be legally fiript of every
right, every blefling they enjoy. Ten
men would have faved the city with the
odious name: nine only are enough to
damn Quebec.
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RECONCOCILIATION.

REAT outcries have been raifed
againft the tyranny and violence
with which the laft parliament is alledged
to have proceeded againft the Americans.
The very reverfe appears to have been the
cafe; for fix whole feflions they {flept
over the bufinefs; it was not till the laft
feffions that they awoke. If, when rouf~
ed at laft from that long lethargy, they did
lefs, or acquitted themfelves worfe than
they might have done, no fmall thare of
blame perhaps is due to that party which
exerted all its force in obftructing what
was propofed, without offering any thing
of its own.

The truth feems to be, that parliament
is more to be blamed for what it left
undone, than for what it did; for having
left things at the end of near feven years

liz in
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in the very fame unfettled flate in which
it found them, rather than for having
done what is {carce poffible, put them in-
to a worfé.

A propofition once avowed by a quon=
dam houfe of commons is, ¢ that it is a
« very unfafe thing, in any fettled govern=
¢ ment, to argue the reafons of the funda-
¢« mental conftitutions, for that can tend
¢ to nothing that is profitable to the
¢ whole *.”

A maxim of the very ftamp of thofe,
behind which all bigots either in religion
or politics intrench themfelves; as if a
government eould be faid to be fettled, or
at leaft well fettled, that could not bear to
have the reafons of its eftablithments en=
quired into. One cannot but be forry at
obferving a parliament in this more en-
lightened age aCtuated by the fame fear of

* See Com. Journ, vol.ix. p. 243.

weaken-
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weakening the fundamentals, if they en-
deavoured to explam them.

‘It appeared by all the proceedings of
the Americans, by the votes of their af-
femblies, by the books in greateft repute
among them, that the Americans had no
precife ideas of the relation in which they
fland to the mother country. Thefe ac-
counts were confirmed by repeated advices
from the fervants of the crown ; yet till
that relation was fixed, nothing permanent
could be done. Infead of fetting about
this bufinefs, what was the parliament
employed about for fix long years ? They
were at the pains of giving their fantion
toa poxiver, which by their own fhewing
needed no fuch thing, and which after it
had fhat fan&ion, it was thought, and
tha.t without any change of circumftances,
not fafe, or not prﬁd,ent to exert. To
threaten a punifhment, and that of the
firft magnitude, which you dare not in=
fli&, is wanting only to grafp all the

iz odium
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odium of feverity, without one of its ad-
vantages.

At the time thefe impradticable threats
were thrown out, aflurances of conceffions
in fome points were given in 'a manner,
that even a lefs haughty people might
have attributed to fear Conceflions were
a&uallv made, by which the greater part
of the profits of the obnoxious meafures
were abandoned, at the fame time that
all the odium of them was retained. A
redrefe of grievances was promifed, which,
when the time came, they could not bear
to look into: parliament feeming all a-
long as much afraid of entering into the
queftion of American grievances, or of its
own rights, as a zealous catholic is afraid
of examining the foundation of the power
of the church. What was the confequence ?
Whilft parliament was fo cautious of rea-
foning about fundamental conﬁitution§,
the Americans reafoned fo long, and fo
wildly, that at length they found out,

there



REcoNcCcILIATION. 487

‘there ‘were no common fundamentals be-
tweep us at all; and as parliament had
crudely afferted its own fupreme ‘power
over the colonies in all cafes,. they came
at lalt as fully and flatly to;derl‘y it *®,
Then it was i'ndegéd that I;arliament-
awoke, and for a time put on the appear-
ance at leaft of vigour. But from the,
review we have taiken of the a@s of this
taft feflion of it, two only appear to have
been'intended as parts of a regular plan,
or'permanent fyftem; the othel two are
mere temporary expedients, fet on foot
upon the fpur of - neceflity,. to check
rather than remedyv fudden .and unexoeé-
€d evils.
In neither of thefe témporary laws how-
ever, does it appear that parliarhent has
exerted any unconititutional powers. The
laws indeed have been branded with every
gnomlmous title, but furely they are
£ully juftified by the miichiefs that called

& Sce Tuckei’s Fifth Tralt, p. 47.
Iig for
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for them ;. mifchiefs, if not created, yet
moft certainly precipitated by the very men
who clamoured againft the remedies.

As to the two permanent laws, we may
upon the whole perhaps, in fome meafure
excufe, but we cannot praife them : they
might be, we muft fuppofe they were
well meant ; but that is their chief merit.
To the deep policy, to the comprehenfive
wifdom of an enlightened legiflature,
their pretences furely are but flender.

« C’eff une chofe bien facile (fays fome
“ one) que d'étre fige apres coup.” And
no doubt when a plan has been tried, and
has mifcarried, it is eafy to deceive our-
felves, and to imagine we fhould have
Jorefeen the inconveniencies which the ex-
periment only has difcovered ; yet in this
cafe it does appear, that the fcheme of
parliament was defeftive. To repeal a
part of an uncommercial regulation, up-
on motives profefledly commercial, and
yet to retain the obnoxious principle,
without any qualification whatever, could

never
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never lay the foundation of a regular per-
manent {yftem.

The foundation of fuch a fyftem could
be laid only in a bill of American rights.

This bill thould have aflerted the fupre-
macy of the Britifh parliament, and its
power to make laws binding over the co-
lonies—not in the ftyle of the Rocking-
ham a&, * in all cafes whatever.”—This
the colonies derided at the time as a mere
brutum fulmen, and have fince declared to
be unconftitutional. But in all cafes, ex-
cept taxation, abfolutely and uncondi-
tionally.

With refpe& to taxation, it had been
urged in the laft parliament on behalf of
the Americans, ¢ that parliament had no
« right to lay internal taxes on them, be-
« caufe they have no reprefentatives in
« parliément; but that it had a right to
<< impofe port duties, or external taxes,
« becaufe fuch duties are for the regula-
« tion of trade.” The difference between
taxes external and internal was, at the

fame



490 PLAN OF

fame time declared to be this, that the di-
rect obje@ of the former clafs was to re-
gulate trade, and that any revenue arifing
therefrom was incidental ; thai the pro-
fefled obje&t of the other was to raife a re-
venuie, and the regulation of trade ferved
only as the mode of getting at the re-
venue.

The Americans - admitted the diftinc-
tion, and hence concluded, that por# du-
ties impofed for'the raifing of a revenue
were /nternal taxes: that port duties, the
produce of which was to be paid into the
exchequer, were impofed for the purpofé
of raifing arevenue. The produce of all
port duties in America, they added, was
ordered to be paid into the exchequer,
therefore all port duties weie internal
taxes ¥

Nay, they went farther; if inftead of
impofing port duties, another mode of
taxation had been adopted; if the duties

* Sec Bernard’s Letters, p. 55, 56.
had
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bad been made payable on the exporta-
tion of the commodities from England,
and not on their importation into Ame-
rica, they declared it would be all one :
this mode they declared would be equally
burthenfome on their purfes, and equally
deftru@tive of their rights *#, ‘

In thefe arguments, allowing them
their utmoft force, there was nothing
from whence it could fairly be inferred
that the Americans ought not to be taxed
at all, nor even that parliament ought not
to have taxed them. All that could be
inferred was, that, previouifly to their be-
ing taxed, they ought to be put on an
equal footing in this refpect with the other
fubje&ts of the empire, either by being
permitted‘ to fend reprefentatives, or if
that be not pra&icable, by fome other
mode.

Here then the propofed bill of rights
thould have refpedted their opinions, and

¥ Sece Farmer’s Letters, p. 19.

{hould
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fhould have put them on the fame foating
as the other fubjells of the empire.

There were two modes of doing this :
the moft obvious and natural, and which’
to aman deeply learned in American af-
fairs ¥, feems to have appeared preferable
to any other that can be propofed, is that
juft mentioned. An obje&ion indeed has
been made to it on account of the number
which the houfe muft then confift of, in
order for that of the new members to bear
a due proportion to that of the old. But
that proportion need not have been large,
if the idea of a reprefentative were taken
from the delcription of his fun&ion, given
in an ancient ftatute, the Durham a£:t, in
which he is defcribed as a ¢ man fent to
< reprefent the condition of the counfry.”
This fun&ion, a number comparatively
{mall would have been fufficient to dif-
charge, nor nec(i it mount by any means

to Dr. Tucker’s ¢ goodly number of

¢ See Governor Bernard’s Letters, pafiim.

“ two
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« two thoufand feven hundred and nine-

* ty;” an affembly whereof ¢ the decency,

« order, wifdom, and gravity,” appear-

ed fo tempting an objett of ridicule to the
“worthy dean *.

If this plan, from local circumftances,
or from mutual difinclination had been
found inadmifhible, there feemed yet an-
other, which fubftituted in the room of
the former, or combined with it, might
have compafled the end in view.

If the Americans could not, or would
not fend reprefentatives to the Britifh par-
liament, and yet if the good of the whole
empire required that parliament fhould
affefs the portion they were to pay of
the public expence, fuch a mode might
Have been prefcribed to the exercife of
this right, as would have fecured in the
article of taxes, 4// the beneficial pur-
poles of reprefentation.  Parliament,
though it fhould be thought not to have

* See his Four Traéls, p. 197.

found,
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found, might, however, have created the
fame relation between itfelf and the co-
lonies, as between itfelf and the inhabi-
tants of Great Britain.

To communicate, and for ever to fecure
to the Americans all the bleflings of the
Britith conftitution, fo far as their local
circumftances would permit, the bill might
have laid down certain fundamental rules,
which {hould for ever be ‘obferved in the
laying of impofls or duties.

Thefe duties are laid either upon goods
imported from America into Great Bri-
tain, or on goods exported from Great
Britain to America, or on goods tranf-
portéd from one colony to another, or on
goods exported or. imported to or from
places out of the king’s dominions.

As to the firft clafs of goods, thofe im-
ported from America into Great Britain,
parliament might have left itfelf at full
liberty to impofe what duties it pleafed
on the importation of them here in Eng-
land. Whatever duties were thus impof-

’ ed,
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ed, would not have been impoféd on the
Americans who exported, but on the
Britith fubjects who confumed them.

As to the fecond clafs, namely, goods
exported from Great Britain to Ame-
rica, the bill might have provided, that
no other duty fhould be laid on goods of
this clafs, than on the fame goods con-
fumed in Great Britain.

As to the third and fourth clafs, goods
tran{ported from one colony to another,
‘and- goods exported or imported to or
from places out of the king’s dominions ;
parliament muft have referved the full
rights of impofing'fuch duties as it faw
fit, becaufe that right is effential to the re-
gulation of trade.

That thefe impofts however might
not be called internal taxes, the bill
might have provided, that the monies
arifing from thefe duties fhould not be
paid into the exchequer /ere, but to
treafurers to be appointed by the crown,
and accountable to the provincial legi{-

6 _ latures
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latures there ; the fums to be by the fame
legiflatures appropriated to the refpetive
fervices of American government.

Out of thefe fuins; and f{uch faxes as
the provincial legiflatures thould impofe,
an adequate provifion fhould have been
made for the adminiftration of juftice, and
the fupport of civil government. Ade-
quate and permanent falaries hould have
been fixed on the governors and judges,
and fuch other officers appointed by the
crown as have permanent falaries in Eng-
land. The quantum of the falaries to
have borne a certain proportion to the fa-
laries paid to fimilar officers in England.
Neither thefe, nor any other offices, to be
given to non-refidents.

Thefe expences regard only their own
internal government; but the colonies are
to be confidered yet in another light; as
members of the empire.

Confidering them in this light, they
are benefited by the miflion, and reception
of foreign minifters; by the troops kept

7 up
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up for the general defence, by the general
fund of warlike ftores, and, above all, by
the navy. If they receive their fhare of
the benefit arifing from thefe eftablith-
ments, it is but juft they thould pay their
fhare of the expences thatare to fupport
them. Parliament therefore has the fame
right of demanding that the Americans
thould contribute their proportion, as that
we fhould contribute ours.

The only difficulty here would have
been, to prevent the parliament from exw
- ceeding that proportion. And furely this
difficulty is not of fuch a nature but that
it might have been furmounted. Any
given tax or fum to be raifed in England
might have been .taken as the ftandard.
The land-tax would have been the pro-
pereft ftandard, becaufe that is a tax, in
which of all others it is the moft difficult
for a minifter to firetch beyond a certain
_ point.

A certain proportion thould have ‘been
'fixed, fo that when Great Britain raifed

Kk any
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any given fum by a land-tax, the colonies
¢hould raife each a proportionate {um : the
mode of levying this tax to be left entirely
to the provincial legiflatures; the appro-
priation of it to be left to parliament,

By this mode the fame relation would
have been created between the houfe of
commons, and the colonies, as ‘between
the houfe of commons and the inhabitants
of Great Britain. The houfe of commons
could not tax zhez any more than tl;ey
can us, without at the fame time taxing
them{elves.
~ The houfe of commons might with the
{ame propriety have given and gramted
their money as they now do ours. Every
man of landed eftates in England would
have been as ftrenyous a guardian of their
propertics as of his own. Both muft have
ftood, or fallen together.

If at the beginning of the laft parliament
the matter of taxation had been fixed
upon this footing—and furely this would

have
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have been a conftitutional footing to have
fixed it on—the recognition of the fupreme
authq;"gty of parliament in all other points,
would have met with little difficulty.

The neceffary alterations in their in-
ternal conftitution, and in their commer-
cial fyftem, might then have been fub-
mitted to with lefs difficulty. At the fame
time, to put an end to that patch-work,
which fo difgraces our law in general: a
total repeal of all the laws relating to the
colonies might have been effe@ed; and
the thirteenth parliament might have had
the glory of forming one comprehenfive
conne&ed code, fuited to the fituation of
things fubfifting.

That we muft either give-up the colo-
nies, or ftrike out fome method of recon-.
ciling Britifh fuperiority with American
«¢ liberty,” feems to be allowed on all
hands. In the mean time thofe who tell
us, that ¢ both may yet be preferved;”
who promife to make this ¢ the great

“ object
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s objet of their care¥*,” have yet offered
nothing confiftent, nothing practicable :
nothing beyond the plan which the colo-
nies have already reje@ed as unconftitu-
tional. In fuch a moment a man of far
lefs abilities may be excufed if he throws
in his mite. The plan, of which a rude
outline is here fketched out, appears to me
at leaft to have been an eligible plan : in-
deed, for aught I can fee, the only eligi-
ble one which the cafe admits of. Ithink
it was not then, I hope it is not now im-

_poﬂible.

* See Mr. Burke’s Speech at Briftol after his
Ele&ion,

END OF THE FIRST VOLUME,
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