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PR E F ACE. 

T HE oppolite and irreconcilable 
characters befiowed by different 

perfons on the Ian: parliament had long 
perplexed ·me. To the virulent effufions 

of madaening faction, to the abufive 

bead-roll of cant fentences echoed froln 

inferior quarters, I paid little heed; but 

, .. hen grave magifhates, in addreffes to the 
throne; when famous orators, within the 
walls of the houfe itfelf, repre[ented parlia­

ment as the betrayer, not the guardian of 
the rights of the people; when others as 

loudly exalted its wifdom, firmne[s, and 

independence; it· then became at once 

more interefiing, and more difficult to de­

cide what was the character that parlia­

ment deferved. 

A2 The 



IV PRE F ACE. 

The intereO: which every citizen mull 
take in fuch a quefrion was much increaf· 

ed by the very 6rl1: appearances of the 

e1eClion that focceeded. At firfr fight it 
appeared that.a large majotity of the fame 

members would be returned to the next 

parliament. If the thirteenth, parliament 

then deferved one half of the reproache9 

with which it had been fo plentifully 
laden, we might expeCl: before the end of 

the fourteenth to be in that fort of frate, 

in which it would behove every prudent 

and every honefi citizen to lay afide aU 
confidence in e/eBars or e/eOed, and take , 

the charge of his feeurity into his own 
hands. 

To put my mind at eafe, I determined 

to fit down and examine coolly the prin­

cipal tranfaCl:ions of that affembly; and, 

without borrowing my opinion either 

from its lilled advocates, or defamers, 

form my judgment from its own re­
cords. 

Of 
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Of the refult of that examination, what 

is here, with all due deference, fubmitted 
to the public, is a part. In fubmitting it. 

however, I would willi to obviate two ob­

jedion6 to which this attempt may [eem' at 

firft fight liable. Some will cenfure it as 

indecent; for what can be more indecent, 
if we may believe a celebrated commenta­

~or *, ~haB foe a private man to pafs judg. 

men.t on the ads of the legiflature?­

Others may flight it as unjiniJhed. 
In anfwer to the firft charge, that of in­

{{ecency, I would aik. whether it be inde· 
cent to examine, to refleCt? Now every 
man who refleds at all, mufi either ap­
prove, or difapprove, or fufpend his 

judgment. If he approves, it is becaufe 

the thing approved of is conformable to 

• -Blackfion.e, Com. iv. 50. He is there fpeak- . 
.iog of a crime heing of a much grojJer nature, 

than another which he the~e mentions, " fince 
" it carries with it the utmofi indecency, arrogance, 

" and ino-ratitude. Indecency, by fetting up pri-o , 
" vate judgment in oppofition to public au-

" thority." 

A 3 his 
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his own ideas: if he difapproves, it.is be­

caufe it is repugnant to his own ideas:­
if he keeps himfelf in fufpenfe, it is be~ 
caufe it is partly conformable, and partly 

repugnant. 1 here appears to me to be nq 

Plore indecency in one of thefe operations 

~han in another. If it be thought arrogant 

to expre(s that opinion, I have only tQ 

fay, that even in the moft defpotic go,,:, 

vcrnments it is allowed to fpeak fre,ely of 

dcccafid Jovereigns.-In France it is per­

mitted; in Egypt it, was ordained. In 

this country, which' fome are pleafed to 

can free, though not pleafed, we find, 
with the only means by which it can be 

kept fa ;-in this country a diffolved par­

liament is a deceafed fovereign.-In Egypt, 

a defpotic government, the cuftom of pro-
f • • t 

nounclOg oratIOns at the embalming of 

their Lin;-;s, was eHablifhed as a mean~ of 

illciting the reigning pri l1ce to reform the 

errors, fupply the defefts, and perfea the 

good deGgns of his predeceffor .-tet thefe 

Remarks be confidered in the fame light.-~ 

Shoulq 
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'Should the end propofed by them be in 

any degree attained, I !hall have the merit 

of having ferved my country.-Should it 
totally fail, there is no demerit in the eo­

deavour. 
The motive I can be fure of: "it is of the 

pureft kind i-the willi of doing good;­
unconneCled with any party; too proud 
to -be dependent on any: of too little con­
fequence to be fought by any. I fp~ak. but 

as I feel.-Wherever I think parliament 
has acted as the faithful guar~i.fln of our 
fights and liberties, I !hall "gratefully ap­

plaud :-where I think it has facrificed 
them,-I {hall as freely cenfure. For this 
I plead my motto in excufe. 

To the fecond charge, that of offering 
but a part of a" work to the public. I 

can only fay. that this part is all that 
is now ready: - that it takes in the 

whole of the particular fubjeCl: it tr~ats 
of; and that this fubjeCl: would form a 

whole of itfe1f:-it is independent of, and 

but accidentally conneCted with any other: 

A4 -if 
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-if this part is tolerably well executed, I 
{baH be pardoned for fending it out alone; 
-if it be ill executed, the public I am 

fure will fo~give me for not having trou­

bled them with more. 
I had another reafon for not retaining 

this part till the whole was finifhed.-The 

fubjed of thefe remarks is now before the 

legiOature. If ever therefore" my poor. 

" opinion" * can be worth attending too, 

it is now. 

I have only to add, that the objeds of 

the legiilature in the ads here examined, 

were fome of the moil: difficult that ever 

came before this, or indeed any parliament. 
-It was therefore natural, that the acts 

themfelves fhould be liable to the greateil: 
objections. In other in fiances, I believe, 

it will be found, that we owe to it more 

beneficial acts than to any other parliament 
from the revolution to this hour • 

•. I believe this phro/t is borrowed (rom a (a. 
mous orator.-But I may venture to fay, that we 
attach very different ideas to the fame figns. 

THE 
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D E s I G N. 

T HE object: of the aa:s here confidered 
was to fecure the dependence of the 

colonies upon the mother-country: a more 
important one has feldom come before a par­
liament; few in which greater, or more 
complicated interefts were involved: " moft 
" certainly it called for the whole wifdom of 
" the wifell: among them *." 

A [ubject in which not only the general 
intereH:s of the frate, but the particular in­
tereH:s of fo many individuals are fo deeply 
concerned, mufr have produced many appeals 
to the public. Every man thought himfelf 
at liberty, fome thought themfelves engaged 
to give their opinions; much novelty, there­
fore, will not be expeCted. 

My chief aim will be, to collea: the vari. 
ous arguments as they lie fcattered in differ­
ent writers, to reduce. them each to its pro-

* Mr. Burke's Speech to the Electors of BriftoI. 

per 
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per c1afs, to prefent them to the reader in 
that point of view, in which alone they are 
applicable to the quefiions we are are to 
examine. 

In the difcuffion of thefe quefiions we {hall 
reap little benefit from the dogmatic tone of 
general affertion, from the ingenuity of me­
taphor, or from the pompous difplay of 
'" thofe gratuitous and acknowledged truths, 
" lovhich b6ing generally received, are little 
.. doubted, and being little doubted have 
" been rarely proved i!<'." To many of the 
latter c1a[s oue general anfwcr would fuffice. 
'" To be prejudiced is always to be weak t." 

What avails it to tell us, that " a colony 
" is to the mother-country as a member to 

, "the body. deriving its acrion and its 
.. firength from the general principle of vi­
" tality t. The colonifis may fmile perhaps 
at the pomp with which the hackneyed meta­
phor is reproduced; but they will add, " If 
" you think us incurably tainted, fubmit us 
.. to amputation, you will find we have a 
" principle of vitality within ourfe!ves· we: 
" fhallilot perilh like a putrid limb." ' 

• See Taxation no Tyranny, p. I. 
t See ibid. p. 3. 
:: See ib. p. 28. 
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What avails it to tell us, that'" the juft, 
f' wife, and neceffary conftitutional fuperiori­
~, ty of GreatBritain over her colonies fhould 
" be maintained unimpaired, and undiminifh­
" ed *?" But one American has yet denied 
the pofition t. 

What avails it to tell us, that the fupe­
riority of Great Britain over her colonies 
is not to annihilate the liberties of the Ame­
ricans, is not ., to put them in a, fituation 
,~ not becoming a freeman .?" Thefe truths, 
what courtier is hardy enough to difpute ? 

If you mean to inftrua us, go one fiep 
farther, teach us to apply each our own 
maxim to our own cafe: define this confiitu-" 
tional fuperiority of Great Britain: teach us 
to reconcile Britifh fuperiority with Ameri­
can liberty "i. This is not a quefiion of the 
fchools, to be d~cided by random maxims, or 
apophthegms of the [ages. 

What avails it to cite detached uncon­
neCted opinions from writers on our laws? 
This' is not a quefiion before a common 
,court of' jufiice, ackno\Yledged to be com-

* Mr. Burke's Speech to the Electors of Brifl:ol. 

t Dr. Franklin, as cited by Dr. Tucker, but it is 
iince [aid the performance which the dean refers to 
ii not Dr. Franklin's. 

retent 
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petent by both the <contending parties. On 
this queRion the opinions of judges and coun­
cil have no doubt their weight; but will the 
Americans allow them to be decilivc? If 
they would, with all due deference to fo 
formidable a body, the writings of lawyers 
are like two-edged weapons, they cut at 
friend and foe. Whoever is acquainted 
with them will be ready enough toacknow­
ledge, that there is not in the world ~ 
more fluctuating, we may boldly fay, a more 
fallacious guide. 

There is no maxim fa unconftitutional, 
no two maxims fa contradictory, that I 
would not undertake to prove from the 
writings or opinions of forne of them *. 

Ie 

• Thu5 Lord Coke is cited by the autho~ of " the 
cc Appeal to J u!l:ice, and the intereft of the people of 
" Great Britain in the prefent Difputes ~ith America." 
Coke had faid, " that it is againft the franchife of the 
" land for freemen to be taxed but by thtir oWlllDII_ 

" fint." This polition was not true in his time': it is 
fiilliefs fo in ours: it would disfranchife three-fourths 
of the inhabitants of Great Britain: three-fourths of 
us neither arc taxers, nor give our voice in the choice 
of taxers, nor even our confent to the nomination of 
thofe ~ho ~o chufe them. Our fecurity is not that our 
tonfint IS gn'en to every tax, but th:lt our interefts and 
thofe of the taxers .are fo in~olvcd. that in general WI 

cannot be taxed without thm being taxed with us. 

7 The 
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'It may ferV'e the purpofe of party but not 
of truth, to mutilate or to mifapply more re­
fpectable authorities*". 

- Hard 

The fame writer lays great firefs on the opinions of 
the judges in the time of Henry VI. and Richard III. 
refpecting the po,","er of taxing Ireland, A courtier 
perhaps might think him anfwered, by citing the opi. 
nions of the judges in the time of Charles I. refpeCl­
ing fhip-meney. He cites from BraClon, " .p,..uxilia 
" fiunt de gratia & non de jure, cum dependeant ex gratia 
" tenantium, et non ad voluntatem dominorum." A 
maxim as plainly contradiCted by fall: as that other of 
I.ord Coke. Few men I believe pay taxes out of mere 
g(J~d·wilJ, To furnifh means for the defence of the 
community againfi foreign foes, and [':Ir the fecurity 
of each man's property againfi the fraud or violence 
of domefiic invaders-whatever political fanaticifpt 
may tell us, is a matter of /lrill duty: if Brall:on's 
authority is all-conclufive, what will this writer fay to 
another quotation? I hope, and I believe it will, be 
,lefs agreeable to his tafie. ",Rex efi vicarius, et mi­
" nifier,Dei in ,terra, omnis quidem fub eo efi, et ipfe 
" fub n,ullQ nifi tantum fub Deo." I mention this only 
to fhew the abfurdity of relying on general and detach­
ed maxims laid down by our lawyers. 

* The author of the Appeal has prefixed to 'his wo~k 
a refolution ,of the hau[e of commons: he cites it thus : 
" Refolved, That the ancient and undoubted rights of 
"every free man are, that he hath a full and ab[olute 
" property in his goods and efi~te, and cannot be taxed 
"but by common /con[ent.'" The refolution fiands 
thus upon the Journals :-" Refolved upon the que[­
" tion,' that the ancient and undoubted right of every 

" freeman 
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Hard 'words may ferve to {hew a man's 
fpleen, bue they ferve little to fortify his opi. 
nion. Virulent and abufive language * may 
carry off a fit of paffion, but will neither per· 
fuade nor convince. 

The only method of determining fairly on 
the conduCl: of the late parliament in this im­
portant bunnefs, will be to enquire 

" freeman is, that he hath a full and abfolute property 
" in his goods and eftate, and that no tax, tallage, loan, 
" benevolence, or other like charge, ought to be com· 
" manded or levied by the king, or any of his miniJIers, 
" without common aifent by all of parliament." See 
Journals of the Haufe of Commons" Vol. I. p. 878. 

The reader fees, that this refolution is levelled 
againft the unconfl:itutional power aifumed by the crown. 
It was never intended to define the power of parliament. 
To mutilate or mifapply citations of fueh authority, in 
a quefl:ion of fueh magnitude, is at once impolitic and 
unfair. 

• The author of the Appeal above cited, talks (p. 37). 
" of the ideots who are conduCling onr prefent mea. 
"fures." Of Lord North's fnuffing up the incenfe of 
:Idulation " in the "ery fincerity of his vanity and 
"folly." One feels pain at meeting with thefe iIli. 
beral phrafes in a book, which does not otherwife want 
merit .. The \':'ritero on ~he minifl:erial fide have kept 
pace With their antagomfts in this application of abu. 
five terms, &c. The phrafes of " rebels " " b b f 
" " b ' a es 0 . grace, are y many of ~hem dealt out witjl a vcr 
liberal hand. The author of " Taxation no T r. 
. h'" 'fi" fi yranny, 
!~I IS ~rTl de d ~le, talks of" airy burfis of malevo-

enee ; an a vlfes us " to repel th . 
" 'h fi elr arguments 

Wit corn rather than refute them bv di(putation." 

1. As 
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I. As to the point of Right. 

1; As to the cro'Wn alone, what is the power 
with which the conftitution invefts that 
branch of the legifiatur.e over countries con­
quered, or otherwife acquired? 

2. As to the whole body of the legifiature, 
whether its operations can be reftrained by 
any acts of the afore named branch of it. 

3' Again as to the whole body of the le­
giflatl,lre, whether on the particular point of 
taxation there be any other principle in the 
conftitution to reftrain its operations? 

II. As to the point of faEl. 
I. What were the privileges originally 

granted by the crown to the colonies? 
2. What power preceding parliaments exer­

ci(ed over them. 
When thefe queftions are fairly difcuffed, 

and not before. we may venture [0 give our 
opinions. 
ill. On the merits of the proceedings of the taft 

. parliament. 
I. Whether they were confiftent with the 

fpirit of the conftitution. 
2. Whether t.hey were confifient with the 

dictates of found policy .. 
To enter on the two laft fubjecrs of enquiry 

~efore the other points are fully fettled, 
would at leaft be prepofterous. It would be 
to begin where we ought' to end. 

If 
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If the power veiled· in the ero,!n, over· 
conqiered or ac:t}uired countries, . be circD~. 
fcribed within certain bOlinds, . by cert"ain ac­
Jmowledged rules; 'an acb done in ,theexer­
cif~ of that power, mull: be meafured by thofe 
rules, on their conformity to which their va­
liclity will depend. 

If the aas done in the exercife of- that 
power do not bind or refti'ain pa~Jia,ment', ~t. 
is in va'n to cite thofe aas. On this f1,lppo­
fition charters are ufcle(s parchments.:-be­
caufe ineffilli7Je. 
, If there be any principle in our c;on,ftitu .. 
tion, by which the Americans can claim an 
exemption from parliamentary taxation, 
then too charters will be found butufelefs 
parchIllents,' becaufe unneceJ!ary. 

If there be nofuch principle, then llUOW­

lngto charters their 'utmoft' force, the colo­
niRs can plead no exemption, from thence, 
till they have {hewn it to. be there eithe.r .fpc­
cilied, or of neceffitv imolied. 

If diBtreot interpretatlo~s be put on. the 
fame grants by the' contending parties, we 
tnuft th~n appeal tcr ufage' 'to 'decide between 
them. 

If the proceedings ofthelaft parliament' be 
queftioned~ we rtlUft exactly, know theJit!J'':' 
ation in which the preceding parliament had 
left it. 



c' 0' N. T E NT s. 
PRE F ACE. 

R EA SON S fur undertaking this work, and apo-
. logy for publifhing this part of it. 

DES I G N. 
Difrribution of the fubjeCl:, and method of treating it • 

• PART I. 

Enquiry into the matter of RIGHT. 

SECT. 1. What ;s the pfJ'lver with which theconjlitutiol1 ;1I'/}eJll 
the crQwn over countries conquered, or otberwife 'acfJuired? 

, Power of making capitulations and treaties of peace, 
and prefcribing forms of government to the founders of 
new fettlements, p. I. Exemplified in the cafe of Ire­
land, p. 4-of Wale$, Berwick, &c. p. 15. Precedents 
prove the power confritutional, p. 20. Definition of the 
term" confritution," p. 22. In what fenfe the confri­
tution of England can be faid to be fixed, p, 24. 

SECT. II. Can the operatiom if tbe whole hod, of the legiJlaturt 
be rtjlrained hy any of! of the crown? 

Of the king's feveral capacities, viz. fupreme legillative, 
fubordinate legiilative, executive, and procuratorial, p. 26. 
Capitulations, treati'es, and charters gra,nted to original 
(ettlers, are aas of the king in his procuratorial capacity, 
and binding on tpe whole legiflature, p. 32. Obfcurity 
thrown on this quefrion by the unconfritutional maxims of 
the Stewart family, p. 38. Praaices to be jufi:ined only 
by thofe maxims, frill retained, p. 39. Danger of con­
founding the feveral capacities of the king, -p. 45. 
SECT. III. Is there 0::, oth'r principle in the conjlitution to 

reJlrain the operations of the whole body of the /egijlature ~n 
tbe particular point of <j'axati(Jr1 ? 
Cafe of a country fuppofed to furrender without a ca­

pitulati<;m, or of a country fuppofedto be fettled without 
a charter, p. 48. Powers and exemptions conveyed by 
capitulatioDs, treaties, and charters, p. 49. Examination 
of a maxim laid down by Locke, p. 54' Definition of 
prDperty, p. 55' To pay a ta:x is not to give up part of our 
property, p. 56. Taxes are not gips, p. 58. Are not im­
pofed byconf~nt of all the taxed, or their reprefentatives, 
p.60. Reprefentation and taxation not infeparable, p. 67' 
Advantages enjoyed by Britons from the peculiar relation 

. . a the 
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the taxing body, that is the Houfe of Commons, fiar,ds in 
to them, p. 'l3' Whether the Houfe of Commons {lands 
altogether, or how far in the fame relation to the Arne .. 
ricans, p. 75' 
SECT. IV. Summary ofth, argumenlS on the mattlrtfright. 

PAR T II. 
Enquiry into the matter of FACT. 

SECT. I. What are thl privileges granttd to the ftrj1 fottlers 
in North America hy the Yirginian ch(lrters ? 

Abfiraa of the firft Virgini;t charter, p. 86. Of the 
fecond Virginia charter, p. 94. Of the third Virginia 
charter, p. 97. Remarks on thefe charters, p. 101. 
SE~T. II. ,rha, WI" the privileges granted by tbecrown to ,toe -

people of New Englandby the firfl charter of Ma./fochujet's.Bay? 
Hiftory of the grant of this charter, p. 109. .f\bfiraB: 

of it, p. II 3. 
SECT. III. Abjirall of the charllrs ofConnelJicut and Rh,'" 

IjIand. 
Remarks on the three Iaft charters, p. 124. 

SECT. IV. ""hat wtr, the prifJil,ges grant"!,,, the crDwn to the 
New Englanders hy the ftcond charter of Mtiffo,huftt's.Bay 1 
Hiftory of the grant of ~is charter, p. 129. AbftraCl: 

of it, 131. It does not, nor did king William mean that 
it fhould, eXelJlpt the grantees from parliamentary taxa­
tion, p. 137. 
SECT. V. Inat were tbe privileges convtyed lIy tbe crown t, 

Ibe proprietor and inh(loitanls oj Mar:yland, in the charteT 
of Maryland? 
Abftraa pf this charter, p. 143. Of the kini's re .. 

nunciation ~f the power Qf taxing, p. 150. Of the­
power of parliament as to other points, p. ISS. 
SECT. VI. What were the privi/egls granted by the crown t, 

thl proprietor and inhallitants of Ptnjilvania oJ the ,harter 
of Pmji/vania? 

Abfirafi of this charter, p. 158. Remarks on it, p. 164' 
~ECT. VI~. Inat p~er did the parliament 1Xetrci/e over 

the col'nlls /1'0(11 thm firjl !f1ao'ijhmenl 10 the time of the 
CommollW~a/th. ' 
,Aas of fupremacy exercifed, p. 167. Of a {uppo{ed 

renunciation of that fupremacy, p. 176• 
8 . .sf CT. 
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SI:CT. :\tIll. What power' did the parliament Ixmife D'VI' thl 
col4nies,from the ~eginning of the civil war to the reJloration. 
The aas of1fupremacyexercifed q.uring this period are 

pertinent to the preft:nt queftion. Account of them. 
ltemarks on them, p. 185. 
SECT. IX. What powers did the parliament eXlreije ~ver tbeeD­
. lonies frDm the rtf/oration to the accejJion ofhis prtjint majefly. 

Navigation Aas, p. 1~9. Revenue Aa of 25 Car. II. 
p. 203. Aa of 7 & 8 Will. III. aiferting the fupremacy: 
9fEngland, p. 206. Aas of ~een Anne, p. 208. Of 
geo. I. p. 210. Of Geo. II. p. 212. ltevenue Aa of 
Oeo. 1I. in which the Houfe of Commons ufes the tech­
nical terms .of" give and grant". Mr. Burke's remarks 
on it examined, p. 219. Other aas of Geo. II. p. 224' 
SECT. X. Of the deform" paid by the colonies to the authority 

0/ parliament, and to the requiJitiGns of the crown previous 
to the reign of his preftnt majeJly.· . 
Ufe of examining this queftion, p. 228. Of the de­

ference paid to the authority of parliament, p. 232. Of 
the deference paid to th~,requifition of the crown, p. 239. 
SECT. XI. Of the condull of parliament with riferenee ttl 

the colonies from the beginning of the pr,font reign,' to the 
commencement of the laJI parliament. 
Remark of Mr. Burke's on the periods or changes in 

the policy of Great Britain towards the colonies examin­
ed, p. 248. Revenue Aa of 4- Gco. III. Mr. Burke's 
.remarks on it eX;J.mined, p. 253. PropofaI of Mr. Gren .. 
ville's rejected by the Colonies, p. 259' The Stamp ACl: 
petitioned againft, p. 267. followed by difturbances in 
America, p. 269' Thefe difturbances heightened by th~ 
malcontents at home, p. 270. And the 'expeaation of 
a change in the miniftry, p. 275. ACls paifed during the 
Rockingham adminiftration. Mr. Burke's account of 
them examined, p. 282. Aas paifed during the fucceed,. 
ing adminiftration, eftabtifhing a board of cU'ftoms in A", 
merica', and impofing duties on tea, &c. p. 2<)6. How 
l'eceived in the Colonies, p. 304. 

. P A,·R T. III. 
J:~mination of the ACts paffed byt1te thirteen til 
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PART I. 

'E:NQ.YIRY INTO THE MATTER. OF 
RIGHT. 

'1) ReT. I . 

. W/Jat is the p~flJer with 'f!Jhich lht C()l!11~·;.. 
tuti,oninv-ef!s the Crow!l o'Vercr;t:Jntries 

confll4.rea ·r;r fJt.herwife acJui~ed 1 

\ 

I Ne:l[amining this qu~ftion. rome pro':' 
po{iti9.ns. may -per~aps be advanced. 

which are allowed on all hauds: thefe, 

if anY'Utch there be, ;~equire no ,proof; 
it will ,be fuB;icieIit to ftate them. ,If ~jf­
.p"t~d:pr,opofitions are ,~4vaJl~e,~; we m'Ufi: 
appeal ~o ,hillory,· a~d Precedents, i.n J~l?'" 
port of them. Hiftory and ,preced~nts 
are here the moll unexceptionable proofa. 

B If 
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If the king has for a· long fuceeflioo of 
. yea~s invaciahly exercifed certain . .pow.us 

over conquered, or acquired countries; if 
the . Englifh or Britifh parliament has 
looked on, and allowed' the exercife of 

there powers j fuch a tacit corifent is 5~ 
valent to a pofitive inftitution; is a con­
flant ad: of recognition. Precedents then, 
if uncontradid:ed by precedents of an 
oppofite nature, are conclufive. 

Let us begin with the cafe of conquer­
ed countries. No man difputes. thal the 
confiitution has veiled' in the king· the 
power of making war, and making peace. 
He may grant what terms of capitula~ 
tion he pleafes: he' may m~ke what ar­
ticles of peace he fees fit.,· Tllis is. al­
rowed 'on all hand's. 

Terms of capitulation, 'artides of peace, 
ought to be underftood in their"plain and 
natural fenfe'; ought to be firi~ly, and 
',eligiou{Jy obferved~ This too is aUQwed 
on all hands. 
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i .. Should the king grant impr~per terms 

of capitulation, fhould hefign improper 

-articles of peace, the confequences might 

be fatal to himfelf: they ought to be fo to 
his minifters, and advifers. But ftill the 

people capitulating, or treating, ought ei­
thet to be maintained in the rights and 
privileges which had been granted them, 

or rellored to the fituation they were in 

at the time of capitulating or treating. 
The fame, I apprehend; holds true of 

acquired countries-of fettlements, made 

either in countries vacant, as was the 

\~afe of Barbadoes; or in' countries pur­
. chafed of, or ceded by the original inha­

bitaI1ts,as was the cafe of Ireland, and 
'of our cqlonies in North America. 

It appears, that the conftitution has 

: .. eRed in the king the power of granting 
fuch forms of government to the foun­

ders of new fettlements, as he judges to 
be beft for the purpofes of the fettle­
ments; in the fame manner as it invefts 

him with the pO'Yer of granting fuch 
B 2 terms 
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terms. of ca.pitnlation, fuch articles of 
.peace. to " conquered. countiy ~ as he 
judges heft ~r the fecudty of the con.;­

',{ueft. ; 

Let ·us conflder the tafe oflre1and. 

" An odious fugitive (fays Dr. Leland·) 
., driven from his province by fatl;ioD 
" and revenge. ga.ins a few adventurers 
"in Wales, ;whom youthful valour, or 

" diftrefs. {jf fortune, lad into Irdand.~" 

Thefe adventurers emharklld under the 

lanation of a general licence from Henry. 

II. king of England. They affified Der-
. snod, king of Leinfter, in the redutl:ion of 

his revolted fubj.efrs. :He,. in return for' 

-this aid, mvefted them with divers ~owng. 

and diftriG\;s. This> I'think can hardly he 

called a cot/tue.ft; it was aJi:ttlement gr'ant­
cd by a friend, and not a conq~u~ft made 
upon an: ent1flJr 

Soon afterwards Henry went over in 
perron to Ireland. H~ Ql.a;;m~d the. wb:ql.e 
of the Uland.. His· elaim YMS ,foun.~ <ilIl> 

• :8MlOrv, of I4'daJid.. l' . . v.o. I, p... 21. 

a grant 
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~~ grant ~~m t~e ~ate pope Adrian. . ThCf 
~dventurers refigned into the hands of 
Henry', the, diftriCls ceded to them by 

Dermod. T~ the Engliili. fettlers in 

thefe ,diftriCls, Henry, by his own autho .. 

,rity, without the intervention of the Eng-.. 

~i{h parliamen~, gave the full enjoyment 

.of the EngiiLhgovernment there, 'in their 

.new fettlep1.ents. W,ith th~ native chief­

,t~ins, w:h9- ackrio~ledged th~mfelves his 

,tri:butaries:" he made a folelIl;rt.~ompaa *. 
He granted, by his own authority:, th~ 

city of Dtlbl~ to the inhabitants of Brif­

\tol, wi:th aU the'lib~~ties a,nd free cu!l:Qms. 
-.in this new fettlement, whieh they had 

enjoyep a.t:arift~l. 
By his own authority he "granted the 

~own of .Wa.terfoed to the Oilmen, with 

·the Jil~e enjoYIl.n.ent of t~e laws of Eng ... 

Jan4. 
Theprivii~g~s 9f the Englifh law, fo 

much at leaft as confifted in the enjoy .. 

.. See 'Leland's Hi'ftory'of Ireland, )'01: i. p. 

77' et !t:9~ 
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ment there in Ireland of the fame confti­

tution as-the Englifh fubjeCts enjoyed in 

England, were~ f~cceffively granted to the 

principal of the I riili lords, as they fub­

mitted to the king. 
Some time afterward we fee Hen­

ry. of his own mere motion, and power, 

granting the lordiliip of Ireland to his fon 

John. It was done (fays the hiftorian "') 

in 'c conlilio generali: coram epifcopis, 

" et principibus terrx." But it does not 

appear, according to Dr. Leland, that they 

aCled- as advifers and counfellors, much 

lefs as co-legillators; they were purely 

and fimply witnej(es to the aCt. Their 

prefence was required, not to add aut/w­

rity, but mere publicity to the g~ant. In 

confequence of this grant, John ever after­

wards, during the lives of his father and 

brother, and before his acceffion to the 

throne of England, ufcd the title of lord 

of Ireland. 

• S~e Leland's ijifiory of Ireland, vol . • J. p. 
129, et (eq. 

At 



saa:. I~ TO THE COLONIES. 7 
. At the fame time Henry, of hi·s own 

authority, made other grants: - of the 

kingdom of Cork, as it was called, to 

Milo de Cogan and Robert Fitz-Stephens; 

of the kingdom of Limerick to Herebert 

Fitz- Herebert; and fo of otherdiftriCl:s to 

others, to hold of the king, and of his Jon 

John. 
In the year 1210, John, now king of 

E~gland, arrives in· Ireland. He efta .. 

blifhes cdurts of judicature in Dublin. He 

divides hi'S acquilitions into different 

counties; appoints to each its iheriffs and 
officers: and, affifted by lawyers of both 

kingdoms, caufes a~egular code and char­

ter of laws, upon the model 'of thofe in 

England, to be drawn up, and eftablifh­

ed for the common benefit of the land. 

This charter was confirmed by the king's 

feal, was depolited in the Exchequer of 

Dublin, for the diretl:iQn of the judges, 

and the information of all his fubjetl:s. 

All this, it feerns, was done by his own 

B 4 autho-. 
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authority; without afking the advice, or 

conrent of his parliament *. 
Henry the third had no {ooner renew­

ed and confirmed the Great Charter,gr'l-nte¢ 
by John ~is father to his Englifu fubjea:s~ 
than he tranfmitted a duplicate of it to Ire­
land for the benefit of his IrHh fubjetl:s, 
"with thofe alterations only (fay~ Dr~ 

u Le1andt) which the local neceffities of 

~ Ireland required." 
This too was done by t,he authority of 

tbe king alone. By his own authority 
Henry extended fome of the provifions ~~ 

if not all, conta~ned in t4e fiatute (or as it 
fh.ould be called the ordinance§) of Mer-
ton, to his land of Ireland. ' 

Edward the firfi, by his own authority, 
~fter conference and deliberation, not with 
his parliament, but with his coun;ilil. ex~ 

• See Leland's Hil1:ory, vol. i. Alfo Vaugh-
an's ~eports, Craw 'v. Ramfay. 

t Vol. i. p. 200. ' 

1 lb. p. 236. 
§ See Bimington on this fl:atute 
, See LeI~nd, v~l. i. p. 244.' 

tended 
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~nded -the benefit of the Englith la'Ys 'to 
pther fettlements within the king's land, 

pr as the patent expreifes it, "belonging­
~, to the'community of Ireland.?' 

It does not appear that any <!onfent of 
~he Englilh patliament was taken for the 

paffing of this patent; bqt. there is ex~ 

tant an inftruCtion to the governor, direct ... 
lng him to take the confent "of the! 

" people of that land (the part of Ire­
~, land within the E"nglifu pale) or at leaft 

" of the-prelates and nobles." 
LaiUy, Dy an ordinance of Edward III. 

an . Irilh parliament was inftituted, and 
.,e regtilirted accordirig to the inftitution of 
~, the -parliament of England *." "By 
~'this -parliament (fays the royal ordi­

." fiance) we will that our affairs, and thofe 
f.' of our land, be,· agreeably to jufiice, 
~, law,cuftom and reafon, faithfully treat­
~, ed, debated. difcuifed. and finallv deter­

~, mined:,' 

* See Coke, Infr. IV.-Leland, vol. i. p. 

~13· - .. This 
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This ordinance completely ellablilhed 

that form of goyernment .. in. Ireland, 

which had been promifed to the nrft fet­

tIers. And from the time ofthdidl pro­
mife, during all the fucceffive gradations 
to this its complete efiablilhment, the king 
a8:ed alont'; by his own authority, with­
out any participation with, or oppofit~on 
from the Englilh parliament •.. Nor is 

there any marks to thew that the Englilh 

parliament confidered any of thefe diffe­
rent grants of their fucceffive kings, 0-

therwife than as legal. Nor was anyob­

jection made to this I~ft ()rd!Qance; or to 
'the power t}:H!reby conveyed to this· new 

€retted parliament. Yet a trying oecafion 

foon prefented itfelf. The Englilh had 

'often and liberally contributed to fupport 
the king in his purfuits in Ireland. They 

at laft grew uneafy under this burthen. 
But how did they.. conduct themfelves? 

Under the pre!fure of this uneafinefs what 

meafures did the Ellglifh parliament pur­

fue? They expre!fed their uneafin~f~; 

they 
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they remonfirated againfi fupporting this 

burthen; they follicited the king * to make 

a firiCl: enquiry into the deficiencies of the 

royal revenues in that realm; but they did 

Hot venture either to call the fuppofed de­

linquents to account, or to fupply the defi­

ciencies by affeffing any levy, by their own 

authority, on the fubjeCts of Ireland . 
. Edward on his part did not apply to his 

. Englifu parliament to compel his Iriih 

fubjects to contribute their quota to the 

fupport of their own government. He 
fummoned an Irijh parliament to meet 

him in England.-The fummons was 0-

. beyed, but not without reluctance; but 

not without a faving of their rights; but 

not without declaring this to be an act of 

favour, the voluntary effect of their rever­

ence to the king. 

Thefe are the feveral acts exercifed by 

the kings of England alone, over the Irifu 

nation, from the fettlement of the firfi co­

lony to the full efiablifhment of the IrHh 

* A. D. I37~' 
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pa~liament. 1 have been the more parti .. 

.cular in flating .them, as apprehending 

.that of all the poifefiions acqttired by .Eng:­

land, nq other was acquired in a mann~r 
.fo much refembling the mode of our ac-­

.quifitions in North America. Ireland can 
,no more be called a conque.ft than North 

Amefica. Ireland was a colony. The firO: 
fettlements in America were yielded by 
. the inhabitants to a fetof adventurers, fub­

jefu to the crown of England: the firft 
fettlements in Ireland were yielded by the 

lawful proprietor, to a fe~ of adventurers 
fubjeB:s to the crown of England. The 

fettlements in America were ~aftted to t~e 

fettIers as already belonging to the king! 
thofe in Ireland were yielded by the. fet­

tIers to the king, an.d regranted by him. 
Certain conditions were granted to the firft 
~dventurers in America; certain c.onditions 

were granted to the firft i}.dventurers in Ire­
land. The fettlements in America were 
~xtended; ~artly by driving out the na-

t~ves, 
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.tives, partly hy cDplpaCts with the n~tive3. 
-So were the fettleIllents in Ireland. 

I know of no law, or received maxim, 
by which the power of the crown has been 

in this inftance abridged. And therefore 

whatever power the king could conftitu­
tionally exert over Ireland, the fame he 
could ex.ert over -America. \Vhlltever 
~ighfs he could con'ftitntionally grant to 
Ireland, the fame he could ,grant to Ame-. '. . 

flea. I do not now mean to pufh tbe pa-
rallel farther. The prefent t}uefiion is not 
whether he did aClually grunt the fame pri­
vileget! to the one as to the other~ That 
queftion will meet us in its :properpJacc. 
\Vhat I contend for now is only this :­
That the terms on which the king got pof. 
fdIlon of A~rica, were fimilar to the 
terms on. which he got potfeffion of .Ire­

land; that therefore if he . had a conftitu­

tional right .of ~n.veying certa:in powers, 

arid granting certain e~ptWhs. to the fl!t ... 

tIers in Ireland, he had the fame conl1:i­

tutional r:ight of conveying certain powers, 
and 

2 
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'and granting certain exemptions, to the 

fetders in America •• 

• The parallel between Ireland and our Ame­
rican colonies has nnce been urged, and carried 
much farther by two opponte parties. The one 
faid, that Ireland was an example of a fubordinate 
fiate enjoying the full exclufive power of taxation, 
and internal legiflation.-" No man (it was faid) 
" would pretend that we had a right to tax Ireland. 
co Thofe who attempted it, contradicted themfelves 
" by allowing it was a right which we ought not 
" to exercife; which we could not exercife,"-The 
()pponte party allowed the paralJeI between Ireland 
and America, but maintained our right of tax­
ing Ireland; Hill allowing tbat right to be unexer­
cifeable. Had the gentleman, who advanced this 
doctrine, taken the pains of defining what he meant 
by right, he would have found it difficult to main­
tain his propofition. A third party urged, that Ire­
land and America lhould never be compared toge­
ther. His reafons were fomewhat fingular :-" Ire­
" land (fays he) has one parliament: America has 
"many. Ireland provides for its own civil govern­
" ment: the civil government of America is, in 
" part at leaH, in great part, fupported by Great 
.. tiritain. Ireland does more: it gives many theu­
" fand a year toward the military eHablilhment of 
" Great Britain: nay, it JubjidiJes Great B'ritai"n ; 
" large fums are gi"Ycn in ptfljionr." The latter 

If 



sea.:i. 

, 'If from IreJand we - turn our .eyes to 

Walts, we JhaH fee the king exerting the 
. fame power. 

part of the argument was what logicians call_u ar­
" gumentum ad hominem. "-His audit'ors, mady 
of diem, felt the force of it. The nation at large 
might willi perhaps that, in this refpeCt, Ireland did 
left. To give penfions may be of fervice to a mini­
j1er, of great comfort to a certain c1aJs of men, but I 
fear has done little good to the people of Great Bri-
.tain. The reLl.of the argument has more of lliew 
thali of reality.-" Ireland has one parliament, and 
" America many."-By what rule of logic did this 
noble orator confouno all the different provinces of 
America under the one general title of Ameriaz? 
~, Ireland has one parliament ;( fays Mafl"achufet's 
Bay) and fa have we j" each province may fay the 
fame: it was a dang~rous idea to hold forth.. Too 
foon perh:rps all the provinces, difunited by force 
from the mother country, may form a band of union 
between themfelves : they may then have one padi­
ament. Ireland did not always provide for its own 
civil government: did not always contribute fo libe­
rally to the military and civil eftablifhments of Eng­
land. America thinks you are preffing her too' 
warmly' to pay her contributions; and truly many 
an honeft Englilhman may willi her not to be Coo 

forward in Julijidijing. We have fubfidies enough, 
aDd to fpare, for every warrantabfe pUf'pofe or go-

'''emmmc •. 
" 'What: 



" What is mlled. the .ftatute of Wales 
.(12 Edward I. A. D. 1284') fays ,Mr. ~'" 
"ringtoR. is certainly no mQre . than fe­
" gulations made by the king in council 
'" for the government of Wales *." 

This aCt of the king appeara to have 
been made upon the fuHeft information • 
. Some of the laws and cuftoms, wIiich pre­
vailed in Wales before the conquefis of Ed­
ward. are retained; others altered; others 
entirely abolifued. 

The preamble to the ordinance fpeaks ~t 
. Wales as of a fief of the crown.-Edw.1.rd 

knew it.was a contluell-" And as cob.~ 
'." queror (fays Mr. Barrington) had a'right 
" to make ufe of his own words in the .pre.ll. 
" amble to his own a!9}'-Had it been a 
lief, this ordinance would have been ilk­
gal.-" For he never pretended (fays lord 

• This diA:i.!18ion was lat~iy Jluoted~ and ap_ 
proved ip the very mafterly fpeech of Lotd Matis.:. 
iield, made on pronouncing judgment againft the 
claim of the crown to the right of taxing the Gte.:. 
Dadas. 

~' Mansfield) 
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Mansfield) " t4at he could, make laws to 

" bind any part qf the realm, , without the 

" affent of parliament"j 

. Berwick:: was a conquered dlfhif\:.-Ed­

ward tbe firfl:, in whofe reign it was con­

quered, by his oWh authority, confirmed 

to it the laws and urages, by which it had 

been governed before it's teduClion.-This 

charter was confirmed, or renewed, or ex­

tended by differeht kings, ftom Edward to 

the time of James, when Ben~ick'was in­

corporated into the kingdoin of England~ 

New York, was conquered ftom the 

Dutch. Charles U. granted it to the duke 

of York, tei hold of the crown. The forin 

of its confiitu'tion, ahd political govern­

ment, was entirely changed; ciI!d a new 

one pretcrihed by the king's letters patent. 

Jamaic,a, at the time of the Refroration,: 

had loft all its Spahi!h inhabitants.~Charies 
invited new [ettlers by proclamation; he 
promifed'them proteB:ion,; he granted the~ 
lands :-he appointed the confiitution, ard 
political government of the i!1and :-firfl: 

'C a go;o, 
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a governor and council; then a governor, 

council, and affembly. . 

Norwas this power of the king over con­

quered, or acquired countries, either dif­

puted by the Hation, or relinqui!hed by the 
crown even after the Revolution. 

At the time of the Revolution the cpar­

ter of the New Englanders flood vacated by 

a jU9gment of the court of king's bench. 

They petitioned king \Villiam for the re­

newal of it: whilft the petition was yet 

under confideration, the king enquired 

"whether, without breach of law, he 
., might appoint a governor over New 

" England?" To which the lord chief 
jujiice, and other lords of the council, 
anfwered, "That (whatever might De the 

., merits of the rau:e) inafmuch as the char­
" ter ot New England flood vacated by a 

"judgment againft them, it was in the 
" king's power to put them under what 
" form of government he thought beft for 
" them.*" 

In 
'* See Neale's Hifiory of New-England, Vol. ii. 

p. +76• The 
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In . Gibraltar 'and MinoTca -the king 

not only preft:ribed the firft· fo'rt'nof' gO';' 
. veinment, 

.. 'The rellder'yJill eafily perceive, that the cafe of 

.:'New England" in this inftan~: was,.in manyre­

{peds, different froPl,that, either of a co~queted o! 

new fettled count~y. Here ware no. e!leqties to yi~ld 
. tnemfeJves on certain condrti'ons;' no aliens., . no fiJl,:" 

jeets to eXPQ{e themfelves to expences and.liaiards 
~ on a.promife of certain privileges..~ They were f lIb­
j~s who (if the fentence agai~ft them was juft) had . .. .. , . 
. yiolated t~eir part of a compaa :-and were there-
fore to receiveirom tbe(overeign'power, fU'chl:on­

Jditions as it was his pleafore to 'aU-ow them. Yet 

even h~re the interference of par.liamen.t was not 

propofed; . but it was faid to be in the ling's power 
to put them under what form of government 'he 
thought beft for them. It is probable, that go vet­
nor Barnard had this tr-anfaCtion in view, when, in 

the preface to his letters, he regrets it " as an un­
"fortunate omifiion of policy, that at the Revolu­
&c tion the ,conftitution of the gQvern'ment of America 

" was not fettled by parliament; and the rights 01' 

" the imperial ftate over them acknowledged, ·with 

" fuch regulations and limitations, as the. feveral 
"natures of them, upon conftitutional principles 

" and goodpolicy;fhoulclrequire."--And no doubt, 
the prefe!U only excepted, there never was a moment 
where the parliament could have taken on itfclf the 

power or'regulating the forms of governm~nt in the 

different colonies, on fuch unexc;cp;i~nable grounds. 
C 2 .The· 
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vernment, . but. continues to tlJis hO\lr to 

exercife every,aa: of legiflatioo •. 
From all thefe precedents, one point i: 

clear,-and that point is, all we at prefent 

",ant :,,-that the confiitulion, as it fiands 

at this hour, has invefied the hng with, 

and that the king has confia~tIy exercifed, 
the right of prefcribing the form of the 
confiitution and political government in all 

our conqueRs, and in all .t)U1" fettlements. 
, .., 

It is not fair to aik us for the precife 

written law, which invefis him: with this 

right.-The non-exificnce of fuch a wrjt­

ten la\"", does not prove the non-cxifh::nce 

of the right. l\ilany of the rights of in­

dividuals depend upon cufiom:~many of 

the rights of each of the branches of the 

legiflature, dcpcpd likewife upon cufiom. 

The cafes of Gibraltar ant: :\I:ncrca are {l:ill dif­

ferent from the lall, or indee'd from any other, be. 

caufe the terms of capitulation were different : hence 

the powers of the king, in his fllbordinate legiflative 

capacity, arc more enlarged, more dif:retionary, than 
in our other colonies. 

In 
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In this cafe the cuftom is unvaried, uncon­

t-radia~d by ~ny oppoute preeedent ,!If 

'The;pa~liament has always'acquiefced in 

it ;' a,nd where is' the difference hetween 

the ex/>rejs will; and a permiffi've will, of 

parliament,thu~ tircumfiartced; where 'the 
right. has been ,[ol6ng exercife(i'on one 
fide,~ and acquief.ced in on the other? ,Could 
gff'ater, or bther'expecration,s, : haV'e been 
{aifed in the colonies by a pofitive than by 
this tacitdeel~ra[io.nof the acquiefcence of 

parliament ? Would it not be as unjuft to 
dellroy the expectations raife"d by this tacit, 
as the expecbitions raifed by any pofitive 
declaration? 

The parliime.nt" no doubt; -might pre~ 

fcri:-,e bounds to the:e~en:tre: of this right 
in ,rhe king as to future conqu.efis or [et~le-

. ,~ It is UPQ:1this ver·v grouU,d that thl! Houfe of 

,Commons dtfends its exc;lu{jve claim to the right 

of bririg~ng in and 'framing aHmoney-bills; and 

lIhat the Houfe. of, Lords ,defends: its claim to the 

exercife of, theJud.i~iiil: po\ver. See Com. lourn. 

Vol. ix. p. 240, & feq. 

ments; 
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ments ;-but as no bounds are hitherto fet 
to it, the power he exercifes in prefcribing 
forms of government to countries already 
conq~ered, or fettled, is a power that feems 
warranted by the conftitution. 

For what do we mean by the conjlitu­

lion? The quefiion mull be anfwered one 
time or other ~ as well may we anf wer it 
now as at any other time. Is it not that 
aifemblage of inftitutions and cuftoms 
which compofe the general fyllem, accord­
ing to which the feveral powers in thefiate 
are dillributed ? 

I fay culloms as well as inftitutions ;­
fDr, I repeat it again,· it is upon cullom 
that a great part of our political as weli 
as of our civil govermnent depends. 

Not that we are hence to conclude, that 
the confiitution is unaiterable, or that any 
power in it is not liable to be put under, 
or reftrained by, fuch other controulsand 

and checks, as the wifdom of theprefent 

or future parliaments may adopt. 

The 
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The Americans have indeed difc:overed? 
~" that in all free flates the £onfiitution 

" isjixed ; '''-that is, as the fequel explains 
it, unalterable :-" the fupreme legifiative 

" power of the flate (they tell us) derives 

" its authority from the conflitution :'J_ 

they then a{k us with an air of triumph,­
~, If that power can overleap the bounds 
"of the confiitiltion, without fubverting 
~, ii$ own founda~ion * ?" 

I re~lly do not know what thefe gentle­
~en mean by the conftitution ;--for after 
all ,my refearches, I never could find out 
the immutable laws of nature, in which 
they are fo converfant ; and to which the,. 
refer us, as the proper ftandard by which 

to try the validity of acts of parliament. 
But if the conftitution means, as I fuppofe 

it to mean,. the affe'mblage of inftitutions 

and cufioms, by which the different powers .. . 

In the nate are difb ibuted; then, fo far is 

. ·See Letter from the rt:prefentative of MatTachtiret's 

, Bay to,lP(Q Camden, dated January 29, J 76~, in 
TI.le true Sentio:'ents of AlDerica. 

C4 the 
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[the legiflative power from dcri\'ing all its 
authority from the confiitlltion, that the 

confiitution itfelf is in great part created 

by the legiflative power ;-thcn it is not 

true, that the confiitutio!l is [0 fixed, as 

never to be changed. 

Mofi certainly the Englifh confiitution 

has not always been f':c'/. It often has 

been changed. It has been changed by 

parliament.-To thefe changes we o~,ve 

our pre[ent liberty. Suppofc a greater de­

gree of liberty to be pollible, is the fame 
authority incompetent to make thefe 

changes, by which [0 defireable an ob-:­
jecr may be attained? 

No doubt the Englifh confiitution is 
more fixcci, that is, lefs liable to change, 

than the con.ftitution of any other country, 
.ancient or modern.-No doubt this is a 
very eminent advantage.-Bllt whence a­

rifes this advantage? From the divifion, 

not from the tin potence, of the legiflative 

power; from the difficulty of uniting the 

,different branches i~ any fcheRle of aIte-

ratior, 
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ration, not from their inability to effect 
alterations when they: a~ ~nited. Let 

thc~"b¢ once united, and you may' fay 
Qf them a's ,.truly as of any other legifla-. 

ture, " Elle change l~ conftitution com me 

" Dieu crea la lumiere *." 
In'this inftance therefore, as well as in 

any other, parliament may change the 
cpnfiitution, by abridging or controlling , 
the power of the king~' But till it is a­
hrirlg~d . or ,controlled, the power ittelf 

and the exercife of it are furelv conftitu­

tiona!' 

• ~e8 CQ~fiitutioll d' An~leterr~, chap. xii., 

SECT. 
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SEC T. II. 

Can the operations qf the whole body qf 

the legijlature be rljlrained Ii)' an] 08 qf 
the Cr:rwn ? 

T· 0 anfwer this que1lion it will be 

neceffary to 1late, and di1linguiili, 

the feveral capacities in which the king 

may be confidered as aClirrg. 

The king gives his affent to a bill pro­

pofed to him by the two houfes of parlia­

ment. The bill becomes a law. That is, 

a command concerning forts of actions; 

addreffed either to all the fubjeCls of the 

realm in general, or to forts of fubjeCls. 

Here the king aCls in his fopreme leg!Jla­

tive capacity. It is leg;/fative, for the 
power of legi£lation is the power of iffu­

ing commands concerning forts of aClions. 

It is fupreme, becaufe it is derived from, 

dependent on, no other power. 

1\ 0 aCl of the king in this capacity can 

~e applied to the prefent quefiion. He 

aCts 
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acts h~re as a cQnftituent part of parlia­

J;Ilent. His ~onfent 10 a bill is not fo 
much the exercife of any pofitive power, 

as the non-exercife of a negative power. 
The initiative, that is, the power of put­
ting the legi£lative in motion, is the func­
tion of ~he other conftituent parts of par­
liament. To the king is referved only 

the tribun~tial pow~r, the power of nega­

tion, 'of rejecting wha~ he does not ap­

,prove *. 
The king itfues a proclamation. This 

too may be a command concerning forts 
of aCtions, addreifed to forts of perfons. 
Such a command is an act of legi£lation. 
Therefore here too the king acts in a 

legi£lative capacity. The ,power he exer­
cifes here is called a power of fobordinate , 

.legillation t. For though the command 
be 

.. See <;:o!l!litution de I' Angleterre, paffim 
t 1 call this a power of fubordinate legiJIation in 

compliance with cuftom. I would rather willi to 
call it a power of difcretimary execution. For tho' 
indeed thefe are commands concerning forts of ac­
tions, and. addrelfed to fl~ts of perfons, and fo have, 

one 
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be concerning 'forts of actions, and ad­

dreifed to firt; of perfons, . yet thefe forts 

of actions' ar~ comprifed in a more; genera} 

fort, conc~ning :which 'a cornmaIld"' h~s 
been iffued by that legi£lative power, 

which is called the fi,pr"eine: 
The circumfiances under which, and 

tJ1C forts of perfous to' whom thefe com-­

lihnd~ of the fLlbordil13,te : legi£lation are 

to be :lddrerfcd, are ""fpecially pointed out 

by the fuprcme \c,gii1alion. In a ~'\'ord. 

3,'!C property of aas of Ie-"giflatioll; yet'tllis power 

wallts that independence which 1 ha\'e been always 

a,ccufiomcdco attacb to the idea of lcgiflation, I 

hH'e always thought that there is tnu~h 'truth ill 
that remark of a vny fenfible writer t: .. The 

u legillative power (f.ys he) is that power in any 

" Hate, which can make laws binding uP~!l cve~y 
" other member of the fiate, not to be repealed 

" or controlled by any of1.>'"I" tower bllt ~y iifelf" O'1dj. 

" Nothing filort of this is, Jegiflation. Call any 

.. other power by what nalne you pleafe,' it is ~not 
~"leg-iILltivc. It' is' futlOroinate" to 'it, de~n'dent 
"up . t 'I d f " on I , ue egate rOrtl It, created by it~" 

t See the Defence of the Proceedings of :he Huufe of 
Commons in the Middle/h' Election, printed in '770, quar-
la, ". ~1. ' 

the 
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the will. of. the fubor4inate Icgiilation is 

directed as to its obJ~ct, . .circumfC ibed as 

to its exercite, and controllable as to Its 

effects. bv the [upreme Iep;iil:ltion . 

. 'No act 'of the bng in .this cap:lcity ~an 

be applied to the preicnt queltlOn. 

, The king iLfuc& a <;.Dmmand wl1ccrn­

ing' iJZdhJidua! (!~-~'i(;ilS, addrerr~d to llidi­

'vidual p,crjims. That is,, he commands 

individual per[ons, .each comprifcd within 

~ for,t o(pcr[ons, alreadyd~figned bytbc 

legiflaturc, to perform certain particul~ 

actions, each comprifed ,;rithia a fort of 

actions already commanded to' be done by 

that [art of per[ons'*. Here the king acts 

in his executive clpacity 
CIea:-Iy 

. '* For inO:ance, it is a general co:nmand ;of tbe 

·legil1ature, that all Ferfon3,ii\lporting certain 

merchandiics from certain places, do .pay fuch ;1[;.i 

fuch duties; and that the dutiesfo .paid be gi ... rn. 

by the receivers to other perfons, who are to. ap­

ply them to fuch and fuch.puTpofes .. There arc;!!! 

gcneral commands, concerning' fort:) of aCl:ion'S~ to 
forts .of pCbple. The h:gifllture h~s no individu<11 

perfOn in contemplation. John Stil~s imports. (uch 

merchaudifcs from fuch place-s. _ The kinG' as.ex-

ecutive 
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Clearly no aCt of the king in this capa~ 

city can be applied to the prefent quef. 

tion. 
The king grants a capitulation, or makes; 

a treaty. In what capacity does he act 

then? 
He does not aCt in his fupreme ]egi£la­

tive capacity. He never acts in that ca­

pacity but in conjunction with the other 
confiituent parts of the parliament. No 
command is iffued; nor are the perfons, 

whom he has in contemplation in this ca-

ecutive magilhate, commands John Stiles to 
pay the duties; commands a particular officer to 
receive them, and to accompt for them to other 
perfons: he commands thofe perfons to apply 
them to their refpeCtive purpofes. John Stiles re­
fufes to obey this command: the king, as execu­
tive magilhate, commands his officers to feize the 
goods, fell them, ~c. Here all thefe general com­
mands are applied to individual aCtions and per­
fons. The fame reafoning may be applied to cri­
minal cafes. Where the chief executive magilhate 
commands the conftable to arreft, the juftice to 
commit, the goaler to receive, the judges and jury 
to try, and the lherilf to execute the fentence pro­
nounced by the judges. 

pacity, 
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pll.dty," the forts of perfont td wliom, ·lior 
the actions'vthe forts of·aCtions 'con~erniE[g 
wiiidH,Iii~ 'right of ifruing a commana is 
acknowledged. 

He ,does' not laB: either 'in his fubozw-
. nate legiUadve; or' in liisexecuti vecapa .. 

city. TheY -prerup~dre a more 1general 
cotrirttlinclL c6nt:erningfhe fame a&ions 
and perforis. 

What does ,he 'do ~h{!b?; He thaJd:s a 
tflmjltiCl. He plights thelaitkof'the ba­

tio~ to --(he obfervanoe..of that cd~Ct. 
Hea&-s- asfole agent, as fole repl'?fen'tlJ­
live 6£ . :ihe '.whole. tegia~ture. ,H~ is in­
velled with a full difcretionary power", 'to 

he ufea' as Ii~ thinks 'beft, and moft con­

-dlld~e to the benefit of the' whole. 

This certainty is the exercife of a ve~y 

different 'power frdm thofe .whicharee~­

erted ineiiher of his 'other -capaCities. The 

capacity itfelf then is differ¢nt; no name 
has been fou'nd for it, unlefsthat g~eral 

unCle!i'ned' one of!pre"rJgativt~ , 'But thdugb. 

no name has been invented, the thing ex-

7 ills, 
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iib, and ,'vught to have a name; let us 
call it his procuratorial capacity. 

'The p()w~rs which he e~ercjf~ in :this 
capacity, this agency, this repfckntation. 

are not perhaps derived from any:politive 

act, of the. ,legiHature: they are deri vcd 
, from cuftnIlh from,tpe fa.me fQurce as moil 

of :the po wets of.the o~]1er confiituent parts 
of the fiate are derived. 

Had thls pl~inand obvious, difiinClion 
of the different capacities in whic~ ~he king 

maybe confidered as acting, beel! fuffi­

ciently attended to, much ufelefs argu­

ment on the prefent fubjeCl had been 
, fpared. 

When the king aCls in his procuratori,al 
capacity, when he gr:.tnts a capitulatioll, or 

J 

makes a treaty, there is no ,~5mflid be .. 

tween different and contending branch~s 
~of the foveretgnty. It is not the e.:ecu­
tive power that pinds the legil1ative; nor 
a ,pirt of the legiHative that binds the 

whole. But the legiHature is bound ~y 

it. 
i 
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ite own' conftitutional agent and reprefen­

tative. 

A capitulation is granted at the begin 

tng of a war. It is ftipulated, that till a 

definitive treaty of peace, the laws of the 

tonquered country {hall in aU points con­

tinue in full forc"e. The war lafts twenty 

years. Will any man pretend that the 
parliament has a conftitutional right of 

infringing this ftipulation? Of chang­

ing, during this interval, the laws of the 

conquered country? Surely not. For no 

One difputes but that all the articles of a 

capitulation are to be teligioufly ob­

rerved. 

A definitive treaty is figned. The 

country is yielded to Great Britain. One 

article of the treaty is, that the laws of 

defcent and fucceffion fhall remain invio­

late, fuch as they were before the conqueft. 

\Vin any man fay that the parliament can 

infrin~e this article? Surely not. For' 

all the articles of a peace are to he reli .. 

gioufly obferved. 

1;) An~ther 
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Anothtrarticle of the Jreaty is, that 

the mode of government, which obtai~ed 

bifore the Gonqueft in the conquered coun­

try, {hall 'fiill obtain after .the conqueft. 

In tonfequence of this agreement all alter.­

ations in the old laws, all additions to 

them, .are't9 be m'lde by the chief execu­

tive magifuate, with the advice of his 
. cou~ca *. Is the parliament bound by 

this 

til This I. apprehend to have been the cafe of 
}3el'wicK. upon Tweed before its incorporation into 
tlle, kingdom of England. This I apprehend to be 
Hill the cafe with Minorca and' Gibraltar. Upon 
no ocher; pfi.pI>iple can 1 conceive that, an order of 
the king in council fhould be binding in Minor.ca 
or Gibr.altar, any more than a proclamation of the 
king, unauthorifed by puiiament, thould be bind­
in:; in London or MiddJefex. 

Upon the fame principle the diIFerent regula­
. tivns made by fucceffive kings in Ireland may be 
ju£lified. They were all aas neceffary to give 
hill eife':t" to this one ori~inll grant, "that the 
.. fubjeets of the Englith .. pale in Ireland fhould 

" enjo.y the Englifu con.flitution there in Ireland." 
To tWs purpofe thefe I:egulations were made by ~he 
iole authonty or the king~ in his fubordinate legi­
native capacity, till the efl:ablrthment- of a-n) ft!Hh 

parlia-
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this article? Certainly ids. This too is 

its own aa, for it is the aCt of its own a~ 

Vdwed' conftitutional agent •. 

Let. us fee how far this reafoning is ap .. 
plicatyle to acquired countries. 

A Number of men, fubjeCls of the 

realm of Great Britain, aifociate, with 

the defignof peopling and cultivating a 

<:lerelifr cot1ntry: or of purchafing from 

the natives, or .acquiring by [orne other 

means, 'a tra& 'of land thinly inhabited, 

and ill cu1dvated. They apply to the 

king fO.t a' charter. The king-grants it. 

Now .in what capaCity can the king be 
confide red as aCting when he grants this 

cha'rtet? 

·pai-liam·en,t .. From th.at time the regulations ceaf­

ed. The king governed his' Iriili f-ubje8s byall 

:Irilh· PaI'li~ment~ 
Ttu. Uliroited power .which I. -attribute to cthe 

king 3n his procuratoria!cap<\city may be thought 
. ") 

"to be p'reghantof danger." It may be fo. Let it 
the'ri'-He )i~ited~ Let (he~egjlflature draw the line, 

-bey,QQd -~hi~h : its l!-gen~ fi.l4\~ nQt ~o. .~.ut. riB 

that line b.~ dnwn, tl,1e power exi!b, and hl\sbec.n 

uniformly exercifed. 

Plainly; 
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Plainly, he does not aCt in his fupreme 

legiflative capacity, nor in his fubordi­

nate legiflativet nor in his executive ca., 

pacities. 
Every rearon affigned a~ove, in the cafe 

of his granting a capitulation, or figning 
a treaty, is applicable to the prefent cafe 

of granting a charter. By a charter I 
mean only an original charter, granted to 

new fettlers. 
He aCts then, when he grants fuch a 

charter, in the fame capacity as when he 

grants a capitulation, or makes a treaty. 

He aCts in his procuratorial capacity. 
In faa, to grant a capitulation, and to 

grant fuch a charter, are aCts of the very 

fame nature. Both are compaCts, to both 

the faith of the nation is plighted. 

When the king grants a capitulation 
what does he ~ He fays to the enemy, 

" Submit yourfelves to the power of Great 
"Britain, and I, the agent, the repre­
"fentative of the fovereignty of Great 

.' Britain, will, in the name and by the 

" authority 
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" authority of that fovereignty, affure to 
., you fuch and filch ·conditions." 

What does he eIfe when he gra~ts a 

charter?· "Go, fays he to the fubjecrs, 
"poffefs yourfelves of this country; 
" people it, cultivate it, fubmit it to the 

" power of your country, and I, tlle a­

u gent, the reprefentative of your fove~ 
" feign, will reward your labours by the 
" aifurance of fuch and fuch .conditions." 

Can any rea[on be affigned why the 

faith of the nation plighted to an enemy, 
by the avowed confiitutional agent and re­

prefentative of the nation, iliould be 

deemed facred ; and the flme faith plight­

ed to afobje8 by thefome agent, and re­

prefentatiJle, :lh.ould not be deemed equa! .. 
Iy facred? 

: We may then. I think, fafely conclude, 
that in granting a charter the king acts. 

in the fame capacity as when he grants a 
capitulation; that the one 'aCt is juft as con­
flitutional, jufi as valid as the other; that 

We terms of tbe one are to be as facredly 

D 3 obferved 
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obferved as the terms of the oth~r: that 

if either of them do in exprefs terms re­

~rain the parliament from cxercifing cer­

tain aCts of its fupreme power over the 

conquered or acquired country, the parlia­

ment is bound by that refirit1io;J, fa long 

as the inhabitants of the. conquered or ac­

quired country adhere to the conditions 

on which the capitulation or charter was 

granted; but that to all other purpofes 

they are fubjec1: to the fupreme power of 

parliament, ·and c·an by no a..licr a:..1 of 

the crown be releafed from that fubjec­

tion. For the .one great condition on 

which the· capitulation or the charter is 

g.ranted is,· that. the conquered or acquir­

ed country becomes rubje,,? of the realm 
of Great Britain. 

,. The uncontlitutional max"irns adopted 

hy the Stuart famil y, threw no fmall ob­

fcurity on this quefiion. They were 

wont to .confider all conquered or acquired 

countries- asbelongigg to the king a!(j/h'; 

as. 
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as being part of his foreign-· dominions, 

jn the fame manner as Gafcony or Nor­

mandy, arid as fubjeCl: therefore to the 

authority of the king alone. Charles I. 
alferted this ex~lufive authority in a letter 

to the fpeaker of the houfe of commons. 

After the Reftoration, this idea was, in 

part at leaft, abandoned; and the coun­

tries acquired, whether by conqueft or 

colonifation, began to be confidered as 

parts of; or belonging to the realm. 

Still however the line between refpec­

tive po~ers of the king and parliament 

ov.er them were far from being precifely 
drawn. It was far from being fixed, in 
what capacity the king 'aCted when he 

granted charters. 

The idea of a difiinCl fovereignty in 

tht: k.ing over the colonies, unconneCted 

with, and independent of the parliament, 
was 'indeed; apparently given' up. But 

P,Jany of the pra&ices. which are to be iuf-

* See Pownal's Adminiftra:ion of the Colo­
nies, ed. 5. vot i. p. 122. 

D 4 tifled 
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tified only by that idea, were flill re­

tained. 
I fhall only mention two. The firfi is, 

the giving to the king in couricil the 

power of hearing afid determining, in 

dernzer reJort, all cauCes ariiing in the 

colonies. This regulation was a confe­
quence of contidering the colonies as part 

of the king's foreign dominions Appeals 

lay in Normandy to the duke in council. 

They lie at preCent from ]erfey, Guern­
fey, &c. to the king, as duke of Nor­

mandy. But if the colonies are part of 

the realm, fuch appeal is unconfiitu­

tional. 
This is not only unconfiitutional, but it 

is againfi an exprefs law .. For by the aaJ 

10 Chao T. C. 10. for regulating the privy 

council, and taking away the ftar-cham­
ber, it is [aid (feet. iii.) ., that the coun­

" cil table hath of late affumed unto itfelf 

" a power to intermeddle in civil cauCes, 

" and matters only of priv:ate interefi l?e­

f' tween party and party, &c. ~c. By 

" which 
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'f w-hic-h (fays the act) great and manifold 
"miichiefs have arifen." For remedy, 

the ad: not only abolifhes the fiar.chamber, 

and the jurifdiClion of feveral other'courts 

erected on the fame model, (fea:. iii. and 

i v _) but likewife declares "that neither 

" his Olajefiy, nor his privy council have, 
" or ought to have any jurifdiction, &c. 

" by Englifh bill, &c. to determine, or 

" difpofe of lands, &c. of any of the fub­
" jects of this kingdom," (fea:. v) Now 

are not all the colonies parcels of this 

kingdom? And if fa, is not a judicial 

power thus exercifed by the king in coun­

cil over the&olonies, exerted in the teeth 
of an act of parliament? 

By a provjfj.on in 6 Anne, ch. 6. the 

two pri¥y coun~ils of the two kingdoms 
are confolidated into one; which privy 

c.ouncil is to hav~ ~he fam~ powers as the 

privy.council of En~land lawfully had be­
fore the onion, and none other. Colonies 

WCjre now efl:ablifhed. ):' et here no 
power 
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povver of appeal, is· given to the king ill 

council. 

In truth, the confiitution is fo totally a 

ftranger to this power affumed by the 

Icing in council over the colonies, that it 

h3.s left him in a fiate of utter debility, 

uninvefied with any coercive power to en­

force the execution of his judgments. Of 

this debility a caufe, at this moment de­

pending in one of our colonies, afforded 

a.ftriking proof. An order was fent to 

expedite it. This order produced the 

fame effeCt on the judges· as an equal 

quantity of blank paper. And as if fim­

pIe difobedience were not enough, they 

treated it \yith fcorn *. 
'Fhe fecond praCtice, which iffues from 

the fame fource, and is equally uncon­

fiitutional, is the fianding direCt-ion iffued 

by the. king to governors. They are au-

~ It wa,s called "a lVhitehall mondate." And 
as a rearon for paying no regard to it, their reo 

verence:; obfcrved, " that the privy council might 

" err as well as they:' 

thorifed 



Sea. II. TO 'TH£'COrONiES. 

thorifed" it fedns; toelXlercife, this power, 
n:ot o~ly accerding to their firftcommif-­

fions, and the terms, of the charter, but 

'.' by fuchfurther powers, injJruttions, and 

" authoritieS' as fuall at any time lzereaJter 

" be ~ranted or appointed them, under the 

" figfiet or fign manual, or by order if 
" the king in' his privy council." Here 

the execut·ive power takes upon itfelf to' 

modify, to curtail, "or extend the orders 

of the fupr:eme legiila~ive power, or what 

has been done or granted by the king in 

his procmatorial capacity. This furely is' 

fomethiug more than afubordinate power' 
of legiflation. It is a· power that rides 

paramotlnt over all. 

Another miftake, which has been con­

ftantly, perfified in ever fin<:e the· Revolu­

tion, is attributing to the king in: Iii~ fu"­
ordinate legijlative capacity, powers' which 
belong to him only in his pr()curatort~ai 
capadty. 

Thus we have teen 10 the fait 1etfion"1" 

that when' the province of New England 

had 
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had forfeited its charter, king \Villiam 

granted it a fcccnd. And it v;as declared 

ill council that he had a rigid to do fo. 
From thequellion of the king, and from 

the anfwer of the council, it is clear that 

both king and council confidered the 

granting of the origil1al charter, and the 

granting of thisJi'cond charter, to be aCts 

of thefome power, exercifed by the king 

in one and the fome capacity. For all this, 

it appears pretty evident from what we 
have before laid down, that though called 
by the fame name, they are aCts of diffe­

rent powers, exerciied by the king in 

different capacities. 

The original charters granted to new 
fetders appear to be treaties, capitulations, 

~ompaas, made by the king in his pro­

curatorial capacity. But thefe charters 

once forfeited, the fettlers are in all points 

fubjeCl to the power of parliament. They 

are in the cafe of countries furrender­

i,ng without terms, or fettlers emigrating 

without a charter. A fubfequent charter 

~r. 
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is no treaty; no compaCl:'; is not granted 
by the king in -his procuratorial capacity 4 

It contains- only privileges, granted in his 
fubordinate legiflative capacity; and theh! 
privileges are not only revocable by any 

fubfequent c~mmands of the fu preme legif­

lature, but are no farther valid than as they 
are conformable to fuch of its commands 

as are now atluaHy fubfifting. 
This, is not a mere difpute- of words.; 

the difiinClion is important in its confe­
quences.-

Whate~er the king does in his fubordi­

,nate legiflative capacity~ is not only fub/­
jetl to thec~ntroul of the fupreme legiIla­
tive powe:- ; that is, to that body, of which 

he is an effential part, on the proceedin&s 

of which he can put an abfolute negative; 
but befides this controul there is another 
in the judicial power, to which, I appre­

hend, what he does in h:s procuraticai ca­

racity is ,not always fubjetl.-When he 

_ grants charters, or makes treaties in virtue 

of this power, no court can Judge of the 

pra-
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propriety of them. They ate faered to 

them as aCts of parliament. Jf he makes 

,regulations in his fubordillate legiflative 

.capacity, the courts of juftice are judges 

of their legality. They call tell whether 

'the regulations are founded on original ca­

pitulations, or charters, on the laws al­

'lowed to -be in force in the refpeCl:ive co­

lonies, or in the general laws of the em­

.pire; and if they -are not founded on any. 

'of thefe, the courts can give relief~ 

Farther, if the grant of capitulations, 

or charters, and all the other and fubfe­

-quent regulations, made by the king in 

conquered or acquired countries, are made 
in virtue of one-and the fame power, then 

-they are all, or none, cOhtroulable by the 

'fupreme·~egiflation,-Of two confequences 

one would follow: Either the king is al­
ways ab/oiute in conquered or acquired coun­
tries, independent of parliament, and un-
controulable by it; .or capitulatz'ons and 

charten lofe their properti€s, and ceaJe to 
,have the forceof-compaCls.-

If, 
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If, on the other hand, the grant of capi­

tulations, or original, charters, be confidered 

as acts of the king in his procuratorial c~­

pacity ; and an fubfequent aCts of the-king, 

as aClseither of the fuborcl.inate-l~inativ,e, 

or of the - executive' power; we -have at 

once the line we were in fearch of; a line 

fhewing;how far. ,parliament' is -b~~di or 
rdlramerl~'by;anyaa ()f;tbe.'k~ng;in the'ex­

I ercife of that power,: wi~hw}/}ich llW is ill­

vrefted:ollJer ,concH!l~re--d·j 'Of -acouired·: coun­

tries. 

rI'he:pbwers or . exemptions -g.r.an.lt:d:ty 
cilpitttLitions,. or ori.giQ.Q1cha.rters~ar€i\v.11iat 

. it cannot'vacate. In )alL things.e.}fe the-Ui­

~abitants of con'l'uei!td; or '3c-quitt<l,'ttniil-
tries are fubjeCl: to ;t~:-;powet ,6f~rpMl)i­

.ament. 

'S RC T. 
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SEC T. Uf. 

Is tbere anJ other principle in the csnJIitution 
to rejlrain the operations of the wbo/e body oj 
the legiJIature on the particular point qf tax,­
ation! 

W E REa country to furrerider ta 

Great Britain, without any capi­

tulation or treaty whatever, it would from 
that moment become fubject to the'Britifh 

Iegiflature; that is, to the authority of 

parliament; for the king would hold it in 
right of his crown, and.he could by no aa 
of his, after it's furrender, exempt it from 
tbe power of parliament. Whatever pow<er 
the parliament could conftitutionally eleert 
over the other {ubjeCts of Great Br:tain, 

the fame power it could exert over the in­
habitants of a country thus furrendered. 
without treaty or capitulation. 

Were a number of Britifh fubjeCls to 
emigrate, and take poffcffion of a vacant 

cou;;try, 
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eotmtry, would tli~y'by 'fuchl an emigrati~ 
on ceafe to be Britiih fubjeCts? I fuppofe' 
not .. 'Would they:then ceafe to be under 

the j'urifdW:ibri' of the Britifh legHlature? 
Ifuppofe not. 'SubjeCtion to the jurif­
ditl:ion of the Britifh legifiature is the very 
Circumftance which conftitutes, a Britifh 
fubjeCl:. 

Confider the" furrendering country as 

making a capitulMion or treaty; confider 
the emigrating~fubjects as praying~ obtain­
ing, and accepting a charter, what would 
be their fituation then? In this cafe they' 

make a compact.with the king, acting in 

his Procuratorial capacity, as agent and re­

~ef~ntativeOf ·the whole legiflature. In 

this capacity, and by this compact, th,e 
king engages to repeal, as to them, Certain 
}aws~ and to eftablifh others. A ,capitula­
'tion, a treaty, or a charter, does this, or, 

it: does nothing. It gives them powers, 

which, ;s Britiih fubjects, they had not -by 

raw. It exempts them from reftraint~, and 
E from 
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from duties, to which, as Britifh fubjeCls, 

they were fubj,ected by la.w • 

. : What powers then muft fuch eompa.Cl: 

lle underfiood to have given them? Sueh 

powers as are therein JPecified, and more ... 
over fuch other powers, not fpecified, as it 
is neeeifary they fhould enjoy, in order to 

exercife fuch powers as are fpecified. It 

gives them thife and no· other. 

From what du~ies and what refiraints 

muft Juch a compact beundedlood to have 

exempted them ? From fweh. duties, and 
fuch refiraints as are therein fpecified ; and 

moreover, from fuch otht?r duties and re­

ftraints as are not fpecified: but from 
which· it ia neceifary to be exempted, in 
order to their fun enjoym~nt of exemption 

trom fuch duties and reftraints a.s are fpe­

eified .. From thefi, andna other, iii exempts 
them. 

. 'Vhether amolllg the powers conveyed,. 
and· the exemp.tions granted to the eolo~ 

nies by their chaxters, the exclufive power 

of 
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of fixing theif own internal Iegrn:ation,a~d 
c1 full exempt~oh fiom i~terria1 taxa.tion by 
die Britifii patliament, be indd:d fp'ecifically 
named; or be neceffary to the fun exerci1e 

of the poyiHs, ot to the fulf enj6yment of 
the exemp'tidrls that are fpedfiea, is a quet­
iiori whieB will me~t us in its p'roper prate. 

Bttt th3:y we not go farther? May we nOt 
fay, that a Cafe may be' put, in whic'~, be:' 
yond them, niH other powers'ande'xemptI­
OtlS, neither fpecificaIly named iri the com ... 
pad, not nece'irary to, the exe'rciCe arid en­
jt>)fmen't of [uch as are fpecificatfy named, 
may yet fairly be fuppofed to be conveyea 
and granted by it chafter? It fhouid [eeru 
to, if thofe wno accepted it did, from t'te 
beginning, underIbtrid the charter to have 

conveyed fuch other powers and exempti­
oos; if in ~ori(eqtle'rice of that iriterpreta­
tion, they have ever flnce conll:ant1y and unl" 
(ormly c;xefdfed thote powers, and enjoyed 
thofe exemptioris; And ifthofe who by thein ... 
{elves, or by t.he~r agent, granted the chat .. 
ter, did at the Qeginning acquiefce in this 

it,~ inter., 



ACTS RE.LATIN~ Part I. 

ipterpretation, and. have ever fin-ce· con­

Handy and uniformly allowed the e,,~rcife 
~f thofe rigpts,~nd the enjoyment of thofe 

c:xemptiWls. 

This language we may alloW'. I think! 

to be agre~bl€ to the fpirit of· the. ~onfii­
tqtion. The uniform e~erci[~of any-. 
p~wer, by anx .I)ranch of the. c~mmunit!, 
from the ,v:iry foundation of that commu­

z:ity,' duri~? fo .~onga fllace Q~ ,tim~, in the 
face of the legiflature is, according, to the de­
finition we'have already glveJ.}. oft~~ confii­

tution, a fufficient. proof that flKh a power 
is conftitutional,. 

if therefpre 'die- Americans thould have 

been miitaken, i7;1 their interpreJ:ition of 
their charters; it .they fhould have fup­

pofed thelJl to have conveyed.more ~,?wers, 

?r granted m,ore exemption~, thari they 
really were n1,eal1~ to. conveyor grant :­

ye!. if that interpretation was coeval with 
the charters. themfei\'es; it _t~eir con.duel: 
,,,as.gulded by It; and if; for more than 
~.hunclrcq ycars;parlI:tment has looked o'n 

an 
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·an·uncOncerned fpetlator, would not thi-s 
be equivalent to what is called cujlom in the 
common: law ? . Would; it be politic all at 

once to a{fume . a power'to which parlia.­

ment . has no right; or having ought to 

haVe izJ!erted, if not exercifid it long be­

fore?~W~uld there,~ be no injuf.Oce in 
treatfrig as groundlefs, expettaiions authd­
tifed by t~ filence ofpaClia~ent, imbibed 
by theprefenteo,onifis, with the prejudices 

of theit 'earlieR infancy? 

It$ now afferted, that a full exemption 

from internal taxation bY'parliament, was 

always fuppofed by the grantees to be con-· 
veyed by the chatters; 'ari'd that this fup-' 
;pofttion has. been confiantly a~quiefced in 
,b.y pa~liament. \Vhat truth there is in 

,this, is Hkewife a queftion, which will meet 

us in ariother place~ 
In the mean time there is another priq­

ciplet on which the right of.impofing in­

ternal-ta-xes over the colorlies, • has heen 
combated; a principle wpi~ir has no:rela-
· Hon to any particular cha'rters; or to the 

E 3 fpeeifle 
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{pecific powers or ~;temptjon~ grou~de~ 
pn them. 

In fqpport 'If this pdn.cipIc, tqe Ycn~r~ 
~ble na~~ of Lock~ is * rung inceffantly 

,in our e~r:; :-he i:; to prove it ~o be fo~n~.­

.~d in fom,e immU~jlble l\lw pf nature. AJ1~ 

.if thjs qe ~ot .eno~gh, fhould the apofiolif! 

order be inverted, fl)ould this immutabl~ 

put 09 mutaqility? then ~he whDl~ phalan~ 

ofl'!-wyers, from Coke PPwP. to 131ackfione, 

are to be brought up in array. Tney ar~ 

to prove it aD ~{[ential part ~f the ~rjtilh 

conflitutio!l' 

The pr~nciple is this.-That no power 
. on e(lr~h hlj.s. a right to take away any 

part ~f a~y miln's proprrtyt wit40pt h~ 

jI\ It is remarkable', that thofe who now cite 

Loc;ke, ~o proy!; a wal1t pf power in the parliament, 
fhould be the fame who, on another occafion, cited 
~he [arne Locke, to prove the ki~!!' has a difocnfing 
power. 

t The term property is here ufed for the thing 
. ~ver which we exercife th~ rjg~t of ProperfJ, all~ 
1I0t for the njht itfelf. . 

2 own 
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own confint freely gi'Ven, either in peifon, 
or by his own reprefentative, freely chofen. 
This right of- nature (it is faid) is parti.;. 

cularly recognifed by the conftitution of 
our own country, where taxes are afree 

gift· 
To 3udge of the vatidity of this maxim, 

the firft point necdrarywill be to under­
ftand it. A point which has been over­
looked, or overieaped by the greater part 
of thofe by whom the maxim is adduced • 
. - To underftand it, it will be neceLfary to 

define the terms of it. 
. This proceeding, I am fure, Mr. Locke 

would not have objected to, though per­

adventure in the preCent inftance he for­
got to adopt it. 

What is property? It is that thing, I 
apprehend, or good which you, the pro­
prietor, have a right to ufe in a particu­
lar manner, and you alone, to the exclu­
fion of every other man whatever. 

Whence arifes this right? From the 

~o.mm.and of the law. It is the law which 

E 4 fays 
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fays to you, the proprietor, take this t~ng, 
ufe it, enjoy it. It i~ the law, which fan 
to every other man, do not take it, do no,t 

ufe it, do not enjoy it. 
T~ke ~way the fen~e which the law ha~ 

fet around this thing, this good, whatever 
it be. and where would your right or 

property be then? 
If this be a true definition of the terIll 

property, and to my undedlanding. it ap~ 
pears fo,. what does this boafred maxim 

come to at lall: ? Or how will you apply it 

to the point in quefr~on? It comes out af,:", 
ter aU, that the payment of" a tax is not 

the giving up any part. of our own pro­
perty; it is the affig~91ent :only of a cer­
tain portion of the common frock to the 
fupport and maintenance of government. 

That this idea of a tax has not been fuf~ 

ficiently attended to, arifes perhaps from 
taxes being generally paid in coin, anq 

~ot in kind. Where the tax is paid in 
kind it wi.!l appear lefs revolting. 

Tyt~~s, 
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Tythes,tor inftance, is a tax, and a 
wery heavy, and pet?aps lln iinpoliti~ one 
~oo .. Yet It appears at fidl fight that in 
~he. payment of this tax we do not give 
up any part of our property. The mean­
~ft. farmer will undedland you, when 

you tell him, . that nine fheaves belong to 
(are the property' of). himfelf, and the 

tenth belongs to (is the' property of)' th{! 

parfon. 
Let the [arne farmer compound for his 

tythes, and he will Coon lofe fight of thisl 

idea, he will foon begin to complain that 
he gives a part of his property to the par­

fan. Yet cle<!.rly the money paid in lieu. 
. of the tenth fheaf is the purcha[e money 

for the tenth {heaf. The law has f~id to 
the farmer, nine £heaves are yours: the 

fame law has faid to the parfon, the tenth 
is-yours; The law has [~id to the par[on, 
tpeddle not with the nine fheaves: the. 
fame law has faid to the farmer, meddle 
not with the tenth. 

J8 not the fame rc:a[9ning applicable to 
6 taxes 
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taxes paid for the fupport of civil govern­

ment? Are not thefe too the property of 

the civil magifirate ? 
The quefiion then is not who is to give 

away our property; no man, no body of 
men is to do it. But who is to apportion 

and diilribute the feveral parcels of the 

common fiock. :For when the legiflature 

veils the property of fo many acres of 

land; or the property of whatever thing 

or good you pleafe in me, it is always 

with the implied refervation of fa much 
of the produce thereof as the legiflature 

then has, or at any future period foal 1 keep 

back for the fervice of the community in 
gener<}1. 

Taxes then cannot, in a proper fen fe, 

be called a gift, much lefs a free gift. 

For in the firia and proper fenfe nothing 

is given, if by giveJZ is meant ceding that 

which is our own~ that which we have a 

right to withold. 

The commons indeed, in impofing aids 

and taxes make ufe of the terms "give 

" and 
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Cf pnd grant." And the term is in them 
allowable enough. For the commons are 

~llyeft_ed with the whole property of the 

kingdOlTI, in truft that they fhall appor­

.tion and diftribute to the fupreme execu­
tiye m':l,giftrate, that which is neceffary 
tp the fupport of his department of the 

government; and that they fhall co­
pperate 1n fecuring to each man his 

.:£hare of the remaining parcel; which 
Alare a/r;ne is his property. and to 
)Je difpo(ed of as lIe pleafes. They give 

,and grant to the magiftrate, that which 

is neceffary to the exigencies of the magi­

fixate; and in the fame fenfl t Iley give and 
grant the refidue, to every man his 

fPare. 

On this falfe notion, "that the pay­
." ment of taxes is the giving up a part of 

" our property," is ingrafted another idea, 
po le[~ falfe, " ~hat taxes cannot in a free 

"flate be granted but by the con/tilt of 
H the giver:~ . -

This 
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This idea of confent has been much jn­

fiiled on by lawyers. It may therefore be 
right to flate their opinions in their own 

words. 
It would be tedious to cite them all. 

Let us then content ourfelves with the 
words of a learned leader of them, who is 

himfelf a hoft. 

" No fubject of England (fays he *) call 
" be conl1rained to pay any aids or taxes, 

"even for the defence of the realm, or 

" fupport of government, but fuch as are 
"impofed by his own conjent, or that of 

" his reprifentative in parliament." 
To prove that every Englifhman has 

really a reprefentative in parliament, the 

fame cornmentator informs us, "that on­

"ly fuch are excluded (from the pri­
., vilege of voting for a reprefentative) as 

" can have no will of their own; that there 

" is hardly afree agent to be found, but 

'* See Blackf'!:one's Commentaries, vol. i. p. 
140 . 5. edit. o8:avo, printed at Oxford, 1773. 

" what 
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, " what is intitl1led to a vote in fame place: 

":or oth~r,in the kingdom f·'~ 
That- we ma.y not howev~r~'Upj>ofe that' 

the ~~Ilfent 'of ' our reprefentative d~pends 
upon our own perfonal confent" the learn­

ed comment,!-~~r reminds us (of what is 
moa certain1y .true) that "tl)e reprefen-' 
"ta~iye;" once' chofen, is no~ ,bound to 

. ... , . 

" confult with, or take theaqvi<;:e of his' 

" f:QJ?lmu~m:; :upon any particul'ar point;' 
" unlef~ ~h~ himfelf thinks it proper or' pru-.' 

"!~~ntiG. .todS! t·'1 
When 'the l~arned commentator comes 

to con4p,el:' ~h.e foundation of th~ ~~clufi've 
: 4' .." -

privilege of the commons, by which all 
grants of fubfIdies muft originate in thCir 

'* see' Bia~ldrobe' s Com men taries,vol. i. p. 
-., .-..... . 

172. 'The ,le'arned author is rather pard upon us 

in this pa/fage: At a fingle fhoke he depri~es, I' 

believe', three"fo~ith:i of our fellow ~itizens of f~ee 
will ~n~ free agen¢y': Upoq a~othef ,occafion he': 
is' as ' fihgularJy generous; hebdlo,ws fffe will 

and' fteeiige~iy6ri fays 'of light, watches,. &c.&c'­
See ib. P'-3.S . 

. '.' .! 

t Se.chis: ~omme1l1taries" vol. j. p. 159. 

houfe, 
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haufe, he rejeB:s the general reafon aligri­

ed for it, "that the fupplies are raifed 
" upon the body of the people, and'there­
n fore it is proper that they alone fhould 

" have the right of taxing themfeIves,';­
and affigns another, " that they are a tmJ­

" porary t!leflive body, frt!ely nothin<\ted by 
n the people, and therefote lefs liable to be 
"influenced by the crown; and when 
" once influenced, to continue fo; than the 

"lords; who are a permanent and here­
" ditary body, created at pleafure by the 

" king*." 
The attentive reader v,rill obferve, that 

'* See his Commentaries, vol. i. p. 169_ The 
circumfiance of their being a temporary and elellive 

body, is no doubt one good rea Con why the com­

ltlo~ fhould be entrufied with the power of a ta~­
:.tti~n ; as the circumftance of the lords being a per­

manent and hereditary body, is a very good reafon 

why they iliould not be entrufred with it. The 
danger however would, I apprehend, arir~, not 

from tbe infiuence of the crown, but from partial 
lIttachmenr to their OWQ intetefts. The diftinc­

lion of terres, nobltS, &c. would Coon arif~ if the 
power of taxing were intrllffed wifh. the peers. 

the 
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the citations produced, though all occur­
ring within the compafs of a very few 

pages, are not eaiily reconcileable to each 

other. 

In the firft it fhould feem that the pri­

vilege of granting aids is appropriated to 

the commons, on account of their repre­

flntative capacity; in the Iaft it is no long­

er on that account, but becaufe they are 

a temporary and elective body. 

In the firft it fhould [eern that tlteir con­

fent to a tax makes fuch a tax confiitu­

tional; becaufe tlzeir coufent is the ex­
preffion of the confent of their conJlituentr. 

In the fecond it appears, that the confent 
of the conftituents isa matter of perfea: 

indifference. 
Thefe contradiCtions I found, I did not 

make them. 

" No fubjeCl: can be confirained to pay 
u any ta.."" but by his own confent freely 

"given, either in perfon, or by his own 
"reprefentative." This iii the fence which 
our lawyers tell us the conftitution has 

placed 
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placed) ~round Mr. Locke's natura! right-­

of nor'-parting with our own property,but 

with onr own conflnt. 

Thi~ is a quefiion of taas: let us' then 

appeal to faCl:s. 

If there be any truth in this affertiorl; 

it muft follow, that the conftitution has 

given to every man who is to contribute to 

a tax, the right' of voting for his repreo

-

[entative. No man' who has eyes to fee:, 
and who chufes'-to make ufe of them, can 

feriaufly believe this to be the cafe in Eng-­

land. 
o Many, who are not poor enough to be 

ranked among the non-willing, (fuppof­
ing with our commentator that want of 
wealtlz implies want' of will) are yet bur-­
geffe-s of no borough, have no freehold, 

have nope but copyhold lands; thefe melt 
have rib votes. 

Many a man -hires -a piece of ground 

for ,a long terID:; he gives perhaps ten 

pOlJ-nds a year; he builds on it; the rent 

OIthe houfe he builds is fixty or eighty 
pounds 
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pounds a year : furely he is rich enough 
to have a will of his own. He ought 

therefore to have a vote. 

The holders of frock are furely rich e­

nough to have a will of their own. Their 

attachment to the conftitution cannot rea­
fonably be fuppofed to be le[s {hong. le[s 

enlightened, le[s active than that ofland­

holders. Their all depends upo.n the pre­

fervation of the conftitution. Yet thefe 

men have no votes. 
How many hundreds of our fellow ci­

tizens have large capitals engaged in ma­

nufaCtures: furely they are rich enough 

to have a 'will. Yet neither have thefe 
men any votes. 

Sum up the number of citizens under 

thefe feveral defcriptions; add the other 

numerous claffes of citizens, who, though 
rich eno~gh, as the phrafe is, to have a 

will, have yet by the confiitution no right 

to vote. Then fum up the number of 
thofe who have that right, {hike the bal­

lance, and it will be found that the non. 

F yoters 
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voters are nearly three fourths of the 
whole mafs of citizens. 

Here then the maxim fails; -it is IF,t 

elTential to the charader of a freeman who 

is to contribute to a tax, that he have a 

right of voting for his reprefentative. The 

greater part of the fubjeCts of England, 
though they contribute to taxes, have no 
right of voting for their reprefentatives. 

Nor even of thofe who have a right to 

vote can it with any degree of truth be 

affirmed, that their own perfonal con[ent, 

or the perf anal confent of their reprefen­

tative is neceifary to render a tax legal. 

If it could, it would follow, that no re­
prefentative could be chofen but by the 

unanimous confent of every conJlituent,­

that no law could pafs without the unani­

mous confent of every repre/entative. 

He.re too, thank heaven, the maxim 
fails. 

There exifis a country, if indeed Poland 

can be faid to exifi:, where this idea of per­

[anal individual confent was adopted and 

carried 
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carried into execution. With what fuc .. 

eefs, let its prefent melancholy fiate de­

dare. The whole fabric of the Polifh go­

vernment, all the abfurdities with which 

it teems, are the natural confequence 

of this very principle; that no iubjeCl: 

ihould obey a law, or pay a tax, which 

is not impofed by his own free con­

fent, given by himfelf or his reprefenta­

tive. 

Yet this principle, pregnant with fuch 

fatal confequences, have many of the 

f~iends of America chofen as a ihield to 

proteCt the colonies againfr the power of 

the Britiili legiflature. This principle has 

the fame extravagance laid down as the 
corner frone of Britiilifreedom. 

- Still however we are told, "reprefen­

"tation and taxation are infeparable." 

A:fk. for proofs, urge the number of 

perfons not reprefented and yet taxed, 

you may puzzle, but you will not con­

vmce. 

One 
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One gentleman * aiks him [elf " what 

"are the exact bounds and limits of 

" real reprefentation?" I was impatient 
to hear the queftion an[wered by fo able 

and acute a writer. 
But alas! "he excufed himfelf from 

" entering into the matter t." What a 

lo[s to the world! Why did he not prove 

in his own concife and nervous ftyle, that 

the Americans Ihould be" excepted and 

"exempted from the reaions and the 

" rules which obtain and take place in the 

" cafe t of other unreprefented fubjeCls ?'. 
But it is probable, to make ufe again of his 

own happy expreffion, " the matter feem­

" ed to him fo clear, that whoever Ihould 

"multiply words on this fubjefr, would 
"hardly do it for the fake of being con­

" vinced §." Whether this gentleman's 

*' A uthor of the Conliderations on the Mea­
fures carrying on with refpea to the Britilh Co­
lonies in North America. 

t See p. J30. 

:t See ib. p. j 9. 
§ See ib. p. 13. 

ann 
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aim be to convince himfe1f or others I know 

not. But words furely he does multiply. 

Others, rather than give up theirfavo­

rite pofItion, tell us, that the land is re­

prefented *.-~e it fo-though it is true 
only of free/lOld land; but whofe confent 
is it that is given then? 1 s it that of th~ 

beaft who grazes on the land, or the plant 
that grows on it, or ·only of the land it­

[elf? 
But if neithe~ authority nor argument 

will convince us, the letter of atts of par­
liament muft do the bufinefs.-The cafes 

of Chefter and Durham are cited as con­

clufive. 

I allow all the weight that is due to 

them; and yet I might perhaps have be,en 

miftaken enough to have cited them in de­

fence of the oppofite opinion. So far from 

proving that reprefentation and taxation are 
infeparable, they prove ,the contrary. The 
Durham act exprefsly fays, that before the 

". This idea occurs in (evenl American writers. 

F " .) inha~ 
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inhabitants of that county were reprefen.t~ 

ed, " they were liable to all payments, 

" rates, and fubfidies, equally with the in­

". habitants of other counties, cities, and 

"boroughs, who had their knigh~s anq 

"burgefTes in parliament*." Allow the 

aCt to prove, that it is expedient. that thofe 

who are taxed iliquId be reprefented,· yet 
to make the cafe of the Americans paralleJ 

to the cafe of thofe who were the objeCts 

of this aCt, they muft petition to fend 

knights and hurgefTes to parliament :-and 

be refufed. Nor does this Durham act 

fupport the necefTary conneCtion between 

co'I~nt and reprefentation, any more than 
between rep ref entation and taxation.­

Reprefentatives are not fpoken of as men 

who frand in the place of another, empow~ 
ered to give the confint of that other.­

They are not faid to reprefent, that is, act 
jn the name, or by the authority, of their 

~onftit~ents: but to reprefent, that is, dif-

• 25 Car. II. c. tI. 

play, 
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play, fet forth- H the condition of their 
'" country," What is this to the plea of 
not being taxed without confent ? 

I may here perhaps be told, I expea to 

be told, that 1 am defiroying the diftin­

guifhingcharaaerifiic of Engli£h happi­

nefs: beating down the firong bulwa~k of 

Engli~ liberty. If an Englifhman has no 

.property but what governmeqt pleafes to 

k~ve hiPiJ.; ,if governme.nt ~aD (a~e what 
he has, without his conjent, where is the 

difference between him and the fubjea of 
a defpotic prince: between an Engliiliman 

and a Turk? 

It is not my f~ult if I cannot fee proper­
ty where it is not. I can form no idea 

Qf property, other than that which I ha.ve 
given. That only is my property which the 

legillature declares to be fo. In this a Turk 

and an EngJifhmanare inde~d on the fame 

footing. I cannot therefore confider a tax, 

impofed by the legillature, as a part taken 
from my property. It is only a diminution 

of the £hare 1 have hitherto, or £hould o-

F 4 therwife 
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therwife have, enjoyed out of the common 

frock. 
l cannot believe that my confent is neeef­

fary to render this diminution a legal, con­
fri tutional aCt; becaufe I know that nei­
ther was my own confent ever aiked, nor, 
of fix hundred men only excepted, that 

of any other man in the kingdom. The 
confent of the refr is no more aiked, or 
given, than our confent was aiked or given 

by our godfathers and godmothers, to the 

baptifmal vow they made for us at the 

font. 

What the commons agree to, becomes, 
notwithfianding, a command of the legif­
lature.. Weare bound to obey it. We 

may, we can be, we are confirained to obey' 

it. 
Neither in this is there any difference 

between an Englilhman and a Turk. 

The refemblance however does not frartle 

me: though there be fame features alike, 
there is difference enough to difiinguilh 
us. 

That 
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That difference will be found in the na­
ture of the body, to whom our conftitu­

tion has fo wifely entrufted the power of 

taxation; the power of apportioning and 

diftributing the whole ft~ck of the commu­

nity. It is the circumfrances, it is the par­

ticular relation, tlzat body ftands in, to 

the whole community, which makes this 

power, fo dangerous in the hands of a de­

fpotic governmept, to be fo very innocent 
in theirs: and which- therefore cortftitutes 

in this refpeB: the eifential difference be­

tween a fubjeCl of Great Britain, and the 
fubjeB: of a defpotic government. 

In defpotic governments the power of 

taxation, the power of apportioning and 

difiributing the whole flock of the .com­

munity is veiled in a fingle man, or in a 

fixed and permanent body of men; they 

may have, they almoil always think they 
};lave, a feparate and diftinCl: intereil from 

the reil of the community. In England, 

this power is veiled in a temporary and 

elective body. They cannot have, they 

cannot 
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cannot think they have, a feparate -and 

difiinct'interefi from the refi of ~he com­

munity. They are now a part of the tax­

ing power; they may foon ceafe to be a 

part of it. 
In an abfolute government every dimi­

~ution of my {hare in the public fiock, is jufi 

fo much added to the fhare of him who is to 

apportion and dill:ribute that fiock. In our 
government it is quite otherwife. Every 
diminution of myfhare in the public flock 

neceffarily caufes a proportionable dimi­
nution in the fhare of thofe who are to 

apportion 'end diflribute that flock; and 
the conflitution has provided that their 

fhare fhall not be fmall. If 1 lofe a bufhel, 
each of them will lofe a load ;-if I pay 

ibi1lings for the windows that light my 

cottage, each of them will pay pounds for 

the windows that illuminate his hou[e *. 
This 

• I can recolleCt but one infiance where th'is 
perhaps does not hold altogether.-And that is in 

the duties laid on beer that is brewed for .fale.-If 

all 
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This is my fecurity. It is a real and 
permanent one. I underfiand what it 
means :-it is obvious to my [enfes; but 
I underfiand nothing of a confent which 
was never given~ which was never even 

.demanded. 
But do the commons of Great Britain 

nand in the fame relation to the inhabitants 
~f America? If they do not, have the 
,commons of Great Britain, according to 

~he fpirit of the confiitution, a righ.t to 
lay internal taxes in America? 

If they do not frand in thefome relation, 
we are, I t4iI),k, warranted in faying, that, 
according t.o the fpidt of the conftitution. 
they have not the power which is entrufted 
in confequence of that relation.-For if it 
be true, that the colonifts, by emigration, 

were not releafed from their allegiance, it 

~s equally true that they forfeited nnt their 

all the duties on malt and beer were confolidated, 

and laid on malt in the firft infiance, it would be 

at once moreequitabJe, and, 'I lhould apprehend, 

mpre fruitful in the product. as well as lefs expen­
live in the collection. 

riJ!,htf. 
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rights. If they are [ubjects to one pur­

pofe, they are fubjects to all. Now it is 

the conllitutional right of a Britiili. fubjetl: 

that the legiflature do not tax him,' but 

by the mediation and authority of a certain 

body of men, who frand to him in that 

particular relation we have a~ove defcribed; 
and in which the commons do fiand to 

every inhabitant of Great Britain. 

Does that relation fubfifi ?-In firittnefs 

of fpeech I think it does.-The advocates 

for the colonies tell us that the acquifition 
of America has trebled our manufactures; 

has almofl doubled the value of our lands*. 

The ruin, or the oppreffion of A~erica, 
'would deprive us of thefe advaptages; 

and would therefore be as feverely felt by 
the members of the houfe of commons, 
as the ruin or oppreffion of Great Britain. 

In firictnefs of fpeech then, the commons 

cannot tax America without at the fame 
time taxing themfelves. 

* See l\lr, Pi;~'s fpcech on th-: repeal of th~ 

ftamp act, 

The 
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The reciprocality of interefis is as real 

between them and the Americans, as be­

tween them and the other fubjeCts of Great 

Britain. 

But though it be as 'real, it is not [0 

immediate in its effeCts, nor [0 apparent 

to thore who are to pay the tax, perhaps 

not always to thofe who are to impofe it. 

Pollibly therefore it might not produce the 
fame effeCts on the minds of the taxers: 

moil: certainly it would not give the fame 
fe'nfe of fecurity to the taxed. 

To give the parliament therefore a right 
of taxing the Americans, without violating 
the fpirit of the confiitution, fomething 

farther perhaps may be required.-The 

aa of taxation itfelf mufi create the cir·­

cumflances which are wanting to render 

the reciprocality of interefis, not only as 

real, but as apparent, as well to thofe 
who are to impofe, as to thofe who are to 

pay, the tax. This it iliould {eern is what 

might be done without much difficttlty: 

7 A iliort 
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A iliort plan for this purpofe will be of. 

fered at the concluflon of this volume. 
And under thefe rellrittions it iliould 

{eem, that the parliament would have a 

conftittitional power of taxing the Ame­
ncans. 

SECT. 
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SEC T. IV. 

Summary of the arguments on the matter of 
right. 

F RO M what has hitherto. been faid it 
appears, that by the conftitutio.n the 

king is invefted with the po.wer of grant­

ing what form of goverp.ment he thinks 

beft to ~ll co.nquered or acquired countries. 
That articles of capitulation, and treaties 

of peace, though made. by the king a/one, 

are binding on the whole legiflature. 

That the terms of original charters 

granted to. fubjects forming new fettIe­

ments,· though granted bi the king a/one, 

are by parity of reafon binding' on the 
whole legiflature. 

Thllt this po.wer has been exercifed by 

fucceffive kings, and recognized by the ta­

cit confent of fucceffive parliaments, jis, 

appears in the cafes of Ireland, of Wales, 

.of Berwick upon Tweed, of New-York. 
6 of 
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of Jamaica. And fince the Revolution in 

a more remarkable in!hnce. 

From thefe precedents the power may 
fairly be concluded to be confl:itutiE>nal. 

It has farther appeared, that in the exer­

cife of this power the king aCts neither in 

his fupreme legillative, nor in his fubor­

dinate legillative, nor in his executive ca­
pacity; but in another capacity, difiinCl: 

from them all :-as the confl:itutional a­
gent, and reprefentative of the whole le­
giOature; of the whole nation: and which 
therefore we have caUed-his procurato­
rial capacity. 

That in this capacity he does not iffue 
commands, but enters into comp(1C/s. 

That thefe compacts, whether made with 

enemies or fubjeCls, are binding 00 the 

whole legillature ; being indeed the acts of 

the legillature itfelf; inafmuch as they are 
the acts of that perf on who, by the confl:i-

. tution, is appointed the agent and repre­

fentative of the whole legillature. 

It 
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It appears farther, that by thefe compa'~s 

the parties contraCting, whether conque:d 

orfettled, do agree with the king to recog­

nife themfelves and their country to be fub­

jeCl to the fupreme legiflature of Great 

Britain: and the king on his part does 

agree with them to repeal, as to them, 

certain laws and efiabliili others; to 

-convey to them certain powers, which, 

as fubjeCl:s they would not have by law; 

and to exempt them from certain refiraints 

to which, as fubjeCts, they would be fub­

jeCted by law. 

From hence it follows, that the Ame­

ricans have, by the conftitution, a right 

to all the powers and exemptions fpecified 

in their original charters; to all the powers 

and exemptions not fpeci~ed, but necef­

.fary to the enjoyment of thofe which are; 

and we have ventured to allow farther, 

to all fuch as from the beginning of the 

contracl were, and down to the prefent 

time have· been, by both parties, under­

fiood anc! allowed to be intend~J by them. 

e But 
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But there powers and exemptions except­
ed, they are to every other purpofe fubjeCl: 

to the fupreme legiflature of Great Britain. 
So that whatever power the fupreme legif­

Jature of Great Eritain could exercife over 

other fubjects, the [arne it can exercife 

over them. 
It appears therefore, that unlefs an ex­

emption from internal taxation by the [u­
preme legiilature of Great Britain be a. 

mong the exemptions thus fpecii1ed, or 

neceffary to the enjoyment of [orne other 

power or exemption that is fpecified, or 
at leafi fuch as hath always been under~ 
Hood on their part, and allowed on the 

part of the legijlattfre to be intended in the 
original charters, the fupreme legiflature' 

may exercife this power of internal taxa­

tion over its fubjeas in America., under 
certain refiriCl:ions. 

For it has appeared that by the pay:. 

ment of a tax we do not give up any part 
of what is our property; that the Britiih 
hou(e of commons is vefied with the whole 

property 
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. pr.pperty of.. the kin'gdom in trufl to ap­

portion what is neceffary to the governors 
for the ends of government; and that what 
remains after the payment of fuch portion, 

and that only is our property. 
It appears farther, that when our eon­

fent, or the confent of our reprefentative 
is faid to be neceffary to fuch appointment, 
the perfonal eonfent of each individual 
fobject, or of each individual reprefenta­
,tive, is what cannot be intended. 

For it has appeared that by far the great­

er part of the inhabitants of Great Britain 

do not give their confent either to the le!i.'Y. 
ing a tax, or to the nomination of tho[G! 
who levy them. Nay, that in no period 

of time they ever did. For at no time was 

-this right attached to others than to bur­

geffes of certain boroughs, and to land­

holders of a particular def~ription. 
And it has therefore appeared, either 

that reprefentation and taxation are not in­

feparable, or that reprefentation means 

fomething different from what it has been 
G 2 by 
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by many underfrood to mean. The term 

"body of reprefentatives" has by many 

been underfrood to mean, a body of men 

chofen by the whole, or by a majority of 

the community. But it appears that there 

is no fuch body; the term therefore ap­

pears to mean a body of men chofen by a 

part of the community; but fo circum­

fianced and related to the refl, that they 

cannot have or tl/t'nk they have any fepa­

rate interefls of their own to purfue, to the 

prejudice of the refl. 

It appears that the houfe of commons 

does frand in thefe circumfl:ances, and un­

der this relation to the inhabitants of Great 
Britain. 

Thefe circumfrances, and this relation, 

conGa firfr in their being an eleClive, fe­

condly in their being a temporary body; 
and laftly, in their being themfelves a 

part of the per[ons taxed, at the fame time 
that they are the t~1xers, 

The two fidl of thefe circumfl:ances are 

equally true with re[ped: to the Ameri-

cans, 
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cans, as with refpeB: to the greater part 

of-the inhabitants of Great Britain. 

With refpeB: to the laft and moft mate­

rial circumftance, it appears that modes of 

taxation might be invented, which would 

create that relation, that indivifibility of 

interefts. 
And it has therefore been, we think, 

fairly conc1 uded that fitch a mode of tax­
ation would be conftitutional.. Becau[e 

the commons would, under thefe circum­
ftances, exert no other power over the in­

habitants of America, fubjects of Great 

Britain, than they can by the conftitution 

exert over all the other fubjects of Great 

Britain. 

To taxation therefore, under this mode, 

no conftitutional objections can lie but 
fuch as are drawn either from the exprefs 
words or neceifary implication or ancient 

uniform conftruB:ion of the original 
charters. 

Can fuch objeClions be drawn from 

thence? 

G3 PART 
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PAR T II. 

ENQYIRY INTO THE MATTER OF 
FACT. 

SEC T. I. 

lFhat were the privileges granted to the 

jirft flttlers in North America by the 
17irginian Charters? 

W HAT were the privileges origi­
. . nally granted by the crown to the 

colonies? A review of the charters is the 

only means of an[ wering this quefiion. 

The firft charters were called by the 

general name of the Virginian chtlrters~ 

The territory they take upon them to dif­
pofe of, is a· tract of land mentioned 

In 
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i:n them under the name of Virginia, and 
defcribed as lying between the 34th and 
45th degrees' of Latitude. A tract in which 

are comp:ifed a large part of the colony 
of New England, together with the en­
tire colonies of New York, New Jerfey, 
Penfylvania, Maryland, Virginia, and 
North Carolina, and a fmall fragment of 
South Carolina. 

The earliefi of thefe charter; grants to 
Sir Thomas Gates, and others, the whole 

precinets above defcribed, to be divided 

into two feveral plantations. It was grant· 
ed by king James 1*. 

The preamble fets forth, that certain 

perfons therein named, and others not 

named, had befought the ·king to grant 

them his "licence to deduce colonies" 

into fuch parts of America, as lying be-

* See CoUeClion of Charters printed for .Owen, 
Almon, al)d Blyth, in 4to. 1766, No.!. The 
charters in this colleCtion are referred to as au" 
themic by Mr. Mauduit, in' his Short View of 
the Hillary of the Colony of M<tffachufet's Bay. 

tween 
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tween four and thirty, and five and forty 

degrees of northern latitud~,. did either 

qlready appertain * to the king, or at 

leaft were not in the po!feffion of any 0-' 

ther c11riftian prince: 

That thefe adventurers meant to divide 

themfelves into "two feveral colonies and 

" companies;" the one confifting of cer­
tain knights and others of the city o£ 

London and elfewhere, who meant to be­

gin their plantation in fome convenient 

place, between four and thirty and cne 
and forty degrees; the other confifting 

of certain knights and others of Plymouth 

an,d other places, who meant to begin 

* There is pothing more ridiculous than this 
f1ffertion, that thefe lands did already appertain to 
the king, or that fuch as did not appertain) to him. 

might yet be occupied by his order, provided they 
did not belong to any chrijlian prince. This lan­

/Suage was borrowed from the crufaders~ and can 
pe jufiified only ,by the madnefs of fanaticifm. It 
js melancholy, but ufefuJ, to obferve how long the 

~ffills of popular errors remain, even aft\!r the er­
rors themfelves are exploded. 

their 
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their plantation in fome convenient place 

petween thirty-eight and forty-five de­

grees of latitude: 
That the king greatly commends, and 

gracioufly accepts t~e.ir defires for the 

furtherance of a work which might tend 

to the g/':'FY ~r tile divine mqjejly, in propa­

gating the chriitian religion "*: And there­

fore, 
Grants to the cla[s of adventurers of 

tbe city of London the title ofjirJl colony. 
with leave to begin their plantation at any 

place on the coaft of America between 

thirty~four and forty-one degrees, and to 

take poffeffion of all the lands, &c. with­
in the precincts there de[cribed, there to 

, inhabit and fortify, according to their beft 

difcretioiZ, and the difcretion of the coun­

cil of that colony. 

His majefty grants to the adventurers 

from the we.ft of England the title of the 

* To 'which purpofe his majefry gives them 

leave to rob and plunder ali but chrifrian princes." 

flcond, 
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flcond, or Plymouth colony, with leave to 

begin their plantation at any place on the 

coaft of America between thirty-eight 

and forty-five degrees of northern lati­

tude; and invefts them with the fame ex­

clufive privileges with which by the pre­

ceding article he had invefted the firfl:, or 

London colony. 

By the preceding claufes all the lands 

lying between thirty-eight and forty de­

grees inclufively, were left open to each 

company alike. Firft occupancy it feems 

y,'as to fix and determine the property. 

It is therefore provided that the plan­

tations of thofe who thall fettle lafl:, thall 

not be made vvithin one hundred Englifu 

miles of thofe who !hould be firft planted. 

The king ordains that each of thefe co­

lonies {hall have a cOlmczi to govern and 

order all matters and caules, which may 

arife witllin the colony, "according to 

" fuch laws, ordinances, and infirucrions, 

" as thall be in that behalf given and fign­

" ed with his hand, or fign manual, and 

" oafs 
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c, pafs under the privy-feal of his realm of 

" England." 
The king fixes the number of each of 

thefe. councils, who "are to be ordained. 

"made, and removed from time to time, 

" according as fhall be direCled and com­
" prifed in the fame injlruClions." 

Befides thefe colonial councils, one fu­
perior domefl:ic council is efl:ablifhed, to 
confifl: of thirteen perfons, to be appointed 
by the king, to be called " the council of 
"Virginia, to have the fuperior manag­

"ing and direClion only * of all matters 
"that may concern the government, as 
c, well of the feveral colonies as of any 
~'other place within the aforefaid pre­
" cinch of thirty-four and forty-five de­
" grees. of northern latitude." 

The colonifis are allowed to work, for 
their own profit, all the mines of gold, fil­

ver, and copper, ~s well within, as on 
~he main land on the back of the colo­
pies, paying to the king one fifth part of 

* That is, I Cuppore, tbey Qn/y~ 

aU 
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all the gold and filver, and one fifteerith 

part of all th~ copper to be found there, 

without any other manner of profit or ac­

count to him. 
The right of coinage alfo is allowed them. 

They are allowed to carryover ali fuch 

per[ons as are willing to go with them, 

ar;.d not "fpedally re)lrained by the king," 

with" fufl1cient fhipping, and furniture 
" of armour, weapons, ordinance, pow­

" der, viaual~ and all other thjngs ne­
"ce{fary for the plantations, their ufe 

" and defence." 

They are empowered, to make a defen­

five war. That is, to repel by force all 

"intruders" into their fettlements, all 
,< annoyers" of them. 

They are allowed to impofe a duty of 
trzoo and,a half per cent. on all merchan­

difes imported into the [aid colonies by 

perfons not being of the [aid colonies, but 
being of realms or dominions under the 
obedience of the king, and a duty of Jive 

per cent. on all merchandifes imported 

by 
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byperfons neither being of the colonies, 

nor fubjeas under theobeyfance of the 

king. And to enforce the payment of 

thefe duties, they are allowed to jeizt!, 

and detain, the perfons, £hips, and gOOGS 

of the importers. 

The duties thus collected are appro­

priated: 'during the fpace of twmty-one 

years, "they are to be wholly employed 

" to the u/e, benefit, and behoof, of the 

" faid feveral plantations) where fuch traf­

" fick {hall be made. At the expiration 

" of that term they are to be taken to the 

c, ufe of the king, and colleCted by fuch 

" officers and minifters as the king :ChaIl 

" appoint." 

They are allowed to " tran[port goods, 

"chattel, armour, munition, and furni­

"ture, needful for their apparel, food, 

" defence, or otherwife, out of the reo.lms 

" of England and Ireland, and all the 0-

" ther dominions of the king; without any 

H cullom, fubfidy, or other duty during 

" the fpace ofjeven years." 

The 
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The inhabitants of the colonies, and 
fuch of their children, as fhall be born 

within the precincts of them, arc to en­

joy" all the liberties, franchi[es, and im­

"munities, within mry of the king's other 

"dominions, to all intents and purpo[es, 
" as if they had been abiding, and born 

" within the realm of England, or any 

" other of the taid dominions." 

The king farther engages, on petition 

being made, to grant to fuch per[ons as 

the refpeCl:ive council of each colony fhall 

name, all the lands contained within the 

precincts of the colonies "to be holden 

" of the king, as of his manor of Eaft 

" Greenwich in Kent in/i-ee, and common 

"Joccage only, and not in capite." 

Three years afterwai.ds the king grant­

~d a fecond charter, explanatory of the 

~rft. So far as the firft related to the " firft 
)r London colony." It is dated the 2.')d 

)f March, 1609 *. 

• See ColleCtion of Charters, No. II. 

A great 
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A great number of new adventurers, 

including all the companies of London, 

are here named. They, ,and fuch others 
as they f]:lould hereafter affociate, are 
erected into a body corpol'Me, under the 

title of "The treafurer and company of 

adventurers, and planters of the city of 

London, for the fidl: colony of Virginia." 
Under' this name they are allowed to 

purchafe lands in England or \Vales; to 
plead, and to be impleaded. 

The grant of lands is extended, and 
they are to be apportioned, and diftribut .. 
ed, by the treafurer and company, to the 

feveral adventurers: proper regard being 
had both to the proportion, merit, and 

. fervices of each adventurer. 
A new domeftic council is appoihted* : 

the treafurer and members of the council, 
pro hac vice, are name. by the king; but 
are hereafter to he nominated, difplaced, 

.. In the former charter one domelti;:: council had 

" the fuperior managing and direction" of botb co­
lonies: now a domeltic council feems to ha~e 

been appointed to each of the~ fepara,ely. 

or 



ACTS RELATING Part If; 

or continued, not (as in the former char­

ter) by the king, but by a n)ajority of the 

adventurers. Each member newly chofen 

to take the oath of counfellor before the 

Lord Chancellor, the Lord High Treafurer, 

or the Lord Chamberlain. 

To this council power is given to con­

ftitute and confirm, or to difcharge and 

change, all officers, governors, and minif­

ters,needful to the government of the colony. 

The council- has farther the power of 

efiablifhing, or changing the form of go::" 

vernment in the colonies; of making, and 

abrogating laws to be obferved within the 

precincts of the colony, or upon the feas I 

.. . 
III gOIng or comIng. 

The governors and officers appointed 
by the former charter, are commanded to 

be obedient to the governors and officers 
appointed under ~!he prefent charter. 

The council has the power of adu',.ltttng 

new freemen, of disfranchifing old ones. 
. It has the fame power of engaging fet­

tlers, and of free exportation for feven 
6 years; 
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years, as was granted by the former 

charter. 
The company is freed from all fubfi. 

dies, and cufioms, in Virginia, for one 
and twenty years; and for t'uer from all 
taxes upon goods imported thither: as 
alfo from all taxes upon goods exported 
thence into England, or other the king's 
dominions, five per cent. only excepted: 
which fum being paid, they may within 
thirteen months after their Erfi landing in 
England, or other the king's dominions, 

re-export them for fale inforeign parts, 
without any czJlOln, tax, or other duty. 

The power of impofing duties on non­
freemen, is confirmed and extended. The 

duties (over and above what are paid by 
the freemen) are to be five per cent. for 

non-freemen, who are fubjects of the 

king's dominions, and ten per cent. for 
non-freemen, who are not fubjects. The 

duties are appropriated as before in the 

former charter. 
H The 
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The treafurer and company, and the go­

vernors and officers, appointed by them, 

are velled with a full power "to correct, 

"punilh, pardon, govern, and rule all 

" adventurers, according to fuch orders, 

"as by the faid council fuall be appoint­

" ed; and in defect thereof, according to 

" the good difcretion of the faid governor 

" and officers :-as weB in cafes capital 

," and criminal, as in civil, both mal1ine 

" and others.--So that the faid llatutes, 

" ordinances, and proceedillgs, be as Call. 

" veniently as may be, agreeable to the 

" laws and policy of England." 

The governor in chief is velled with the 

power of !:!xecuting martial laws in cafes 

of mutiny and rebellion, in as large and 

ample a manner, as the lieutenants of 

counties are in England. 

All privileges granted by the former 

charter, and not revoked by this, are re­
confirm~d. 

And it is provided that no new adven­

turer lhall he permitted to go into the co­

lonies, 
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lonies; till he has taken the oath of £lId., 
, , 

pren'tacy. A precaution intended to pre­

vent the fpreading of the Romiili fuper­
flition. 

About' two year~ after this, another 

charter was granted, to exte!ld an~ ex ... 
plain that which we have now given an 
account of*. 

By this , charter, weekly meetings, and 
general quarterly courts are directed to be 
,holden. 

A power is giveri of fuing defaulters; 
and compelling them to make good their 

engagements. 
A power is, given of conferring the 

freedom of the company to aliens; pro­
vided they be fubjeCls of flates in amity 

with the king· 

A power of adminifiering, hot only the 
oathS of allegiance and fupremacy, but 
fuch other oath as the' council fhall think 

• ::lee ~ollection of Charters, No. iii. 

fit, 
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fit, to perfons employed in the plantation; 

and to fuch witneffes as may be called to 

clear up any matter in controverfy. 

Another power there is, if poffible, frill 
more extraordinary than any of the pre .. 

ceding: a power, than which, had it been 

exerted, none could well bid fairer to bring 

a colony to ruin. 

It feems complaint had been made, that 

artificers and others, after having received 

premiumsJo: engaging in the fervice of 
the company, had either refufed to go to 

America at all, or being there had mi:fbe­

ha\'ed themfelves; and on their return, 

being convened before the council here, 

had behaved contemptuoufly to that court; 

and had endeavoured, by jlanderoltS reports 

to difcourage others from ., joining in the 

adventure." 

To remedy this evil, the king empowers 

any t,7.;.'O of the council to bind over fuch 

perfons to their good behaviour, and to 

proceed againft them as is u[ual in other 

7 like 
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like cafes in the realm of England :-" or 

" eIfe" (fays the charter) " at their diJcre ... 

"tion, to remand, and find back *, the 
" [aid offenders, unto the faid colony in 

"Virginia, there to be proceeded againft, 

" and punijhed, as the governor, deputy, or 

" council there, ihall think meet: or other­
" wife according to [uch laws and ordi .. 

" nances, as are and ihall be in ufe there, 
" for the well ordering, and good govern­
" ment of the faid colony." 

The more attentively we confider thefe 

charters, the more we ihall be convinced, 

that they cannot operate to the fupport of 

the claims fet up by the Americans of this 

day. 
One of the grants is evidently illegal. 

It gives a power, which the king could not 

convey, in whate'\'er capacity he be confi .. 

dered as aCting. In his procuratorial ca-

* To wit, as well thofe who had returned 

fr.-om thence, as thofe who had never been. 

H3 pacity, 
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pacity, no doubt, he might give powers, 

and gr~nt exemptions to the ~olonifts, which 

they hqd not by law. But he could not, 

therefore, deprive his other fubjects of the 

protection they enjoyed by lavr, or fub,,:, 

jea them to burthens, to which they w~re 

not liable by law. Yet the king a{fume~ 

the power of doiqg this. He conveys to 

the ~oun~il a right of exercifing that power 
in a manner more wanton and cruel, than 

was ever practifed by the Star-chamber. 

Ap.y t"vo of the council might fend any 
man, accufed of certain mifdemeanors, to 

America *; there to be puniJhed as the go­

vernor and council there-at once judges 

and parties-fuould think meet. 

* The f\["!1c:icans ~re vehemently offended at 

the aCts of parliament made for fending to Eng­

L,:;o, perfo.Js fh::'ged with trtafonable violation$ 

c:f the laws, or wit? homicide or mayhem, com. 

mined in the execution of them. The fame per­

fons fcruple not to alfert their right to all the 

benefit of a charter, which fends EnsliC:lmen over 

(-I) America to hI; (ried for !lander. 

P.mong 
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Among the mifdemeaaors recited. one 

is, "jpreading ofJlanderous reports of the 

county of Virg.inia." Who can doubt 

but merchants, interefled in the fuccefs 

of the plantation, would have conflrued a 

true and fair account 'Of the hardfhips to 

.. ·be undergone, and the difficulties to be fur­

mounted, by t'he tirfl fettlers, into JlalZ­

derotls reports? 

But, befides that fuch a daufe is enough 

to vitiate the whole of the third charter, 

we may remark upon the general view of 

them all, that they certainly had not any 

fuch flate of America as the prefent in 
contemplation; and that they contain 

fcarce any provifion applicqble to it. 

The pretext fet forth for eflabli:lhing 

. thefe colonies, was the old ftale one of 

" promotiJ1g the glory of God." A pretext 
which no man, who has turned over a fin. 
gle page of hifiory, can hear of without 
~uddering, The real motive on the part: 

H 4- of 
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of the adventurers, was the hope of ef­

tabiifuing 4 lucrative trade: on the part 
of the crown, was the hope of enriching 

~tfelf by the difcovery of mines of gold 

llnd filver. To this purpofe, two exclu"'!' 
five trading companies are efiablifued. 

Thefe compan~es, it is true, are invefied 

with fome of the powers of fovereignty; 
that is, fnch of them as appeared nece{fary 

to the [upport of their exclufive trade~ 

"Vhat rights does this convey, to the co~ 
lonifis, to thofe who were to cultivate anq 

inhabit the wilds of America? Does it con­
vey to them the right of enjoying there iq 

America all the bleffings of the Englifu go­

vernment? 
As to Ireland, the privilege of enjoying 

in Ireland the Englifu form of government 

(if we may believe Dr. Leland, and h:s 

authorities) was granted to the ad venturers 
who fettled in that country; but is any 

~hing like this promifed to the adventurers 
who fettled in America? No; all the 

~ngliQ\ 
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Englilh rights they could ever have exer­

cifed here in England, are indeed preferved 

to them, and to their children born in A­

merica. What follows? They may come 
then at any time and claim them. 

It may not perhaps be difficult to give 

the reafon for the Englilh form of go­

vernment, having been communicated to 

the firO: {ettlers in Ireland, and not to the 
firO: fettlers in America. The adventurers 

andJettlers in Ireland were the fame per­

fons ; the chiefs who led over their friends 
and dependents to fight for Dermod, meant 

to fettle there themfelves; and they there­

fore afked and obtained the communica­

tion of the Englilh law in their new fet­

dements. But the original adventurers, 
and the original fettlers in America, were 

two different claffes of people; the one 

were fervants of the other. The adven­

turers therefore obtained as many or the 

powers of fovereignty as they c?uld for 

~4elllfelves ~ but for the Jettlers they aikecl 

only, 
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only, that they might not forfeit the rights 

they could otherwife have exercifed "here, 

that they might not be punilhed as fugi­

tives, nor their children dilinherited as 

aliens. 
Their lands 'tis true are granted in free 

and common foccage, and compreifed, by 

force of a fitlion, within a fmall diftriCl of 

the mother country. What right refults 

from this? Make the moft of it, no other 

than that of voting in the elefrion of re­
prefentatives for that diftricr. 

The king indeed promifes that he will 

lay no impofis, for a certain limited pe­
riod; and accepts a ftipulated fum in lieu 

of all impofts thereafter. But what ex­
emptions did the fetders gain by this? 

The power of impoling taxes on them was 

frill vefted in a council eO:ablilhed at Lon­

don; that is, in an eleCtive arifiocracy. 

By the firO: charter this council was to be 
appointed by the king, and though the {e~ 

eond charter gave the power of appoint-

ment 
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ment to a .majorityof the adventurers, yet 

what did the fettlers gain by this? The 

elec9:0rs r~lided in England, and the coun­
~il fate in England. . 

The Americans, I belleve, WOUI0 haraIy 

contend for [uch a government as this. 

They would think themfelves fafer, I alp. 

perfuaded, in the hands of a Britifh p'l-r­

liament, than in thofe of an ariftocratical 

council fo elected. 

The provifions of there charters were 

~alculated for an exclu(ive trading compa­
Py. Colonization was coniidered only as 

fubfervient to commerce: the rights of 

the colonift would have been buried under 
~he weight of mercantile interefr. 

But in truth thefe companies fubfifi no 
,onger. The lands which were granted 

to them, have, either by the authority of 

fucceeding kings, or by the aCts of their 
own council, been parcelled out to other 

a~v~nturers. A dufter of governments 

have arifen, and if the prefent claims of 

the Americans are to be fupported by 
6 char-
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charters, it mufi be by the charters grant ... 

ed to thefe later fettlers *. 

'* It was thought, however, neceffary to {late 
there original charters; they at' leafr [erve to iliew 

the {pirit with which the firft fettlements were un­
dertaken. There appear to have been other char­

ters explanatory of the firft, fo far as it related to 
the grants made to the Plymouth company: as the 
twa laft are explanatory of it, fo far as it relates 
to the grants made to the London Company. But 

they are not to be found, fo far as I know, in any 
printed colleCtion. 

SECT. 
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.s E C T. II. 

What were the privileges granted by the 

crown to the people of New England, by 

firfl charter of M4lachuflt's Bay? 

T HE patentees of what was ftyled the 
fC'cond, or Plymouth company, in 

the Virginia charters, had fpent large fums 

of money with the hope of effecting a per­

manent and advantageous fettlement *. 
Tired out with repeated lo{fes, they were 
on the point of abandoning the adventure, 

when fome other men of fortune took it 
up. In the year 1620, thefe Iaft obtained 

a new patent explanatory of the firfi t. 
It was about this time that one White, 

a clergyman of Dorfetfhire, was looking 

out for a fettlement for fome ejeCted mini-

* See Mauduit's Short Hil1:ory of Maifachufet':i 

Bay. 
t lb. I do not find that this charter is any 

where extant "in print; but it is referred to by 
the firil: charter of Malfachufet's Bay. 

fiers, 
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flers. He entered into a treaty with the 

Plymouth company, by order and in the 

name of Sir Henry Rofewell, and five 

other gentlemen of Dorfetihire, to whom 
the company fold the part of New Eng­

land * therein defcribed as lying at the 
bottom of MaiTachufet's Bay. 

Thefe :'1ew adventurers found the un­

dertaking to exceed their forces. Other 

gentlemen being applied to, aff"ociated 

with them. A new draught of the former 
patent was made out, in which the names 

of the new aff'ociates were inferted, and the 

tranfaction was confirmed by the. king. 
The council reuding in England were 

frill the dire[\:ors, and fupreme managers, 

... This name of "New England" was given 

to an indefinite part of the territory within the li­

mits of the Plymouth colony, by Charles I. then 

prince of Wales, at the infrance of a captain Smith. 

This captain Smith was a principal man in the 

Plymouth colony, and had drawn a plan of this 

part of it. The extent of it appears no otherwife 

than by means of fuch and fuch names of places 
that are frill current. 

of 
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of the whole. The perfons' rent out· to 

order and difpofe of the fettIement, were 

fent under their authorjty, and aCted by 

their direCtion. 
It was about this time, that the :low 

church party began to feel the fe:verities of 

Laud's perfecution: as thore feverities in­
creafed, men of higher rank, and larger 

property, began to look out for an afylum. 
They applied to the company, and offered 

to go over to the new fettlement with their 
families and dependents. It was now for 
the firft time, that any part of North Ame­

rica began to be viewed in the light of a 

fixed abode. The colony till now had 
ferved to no other purpo[e than that of the 
feat of a factory, who were changed from 

time to. time as the purpofes of commerce 
made convenient. It now began to wear 
the face of a fettled plantation. This new 

race of inhabitants, excluded from all prof­
peCl of a return to their native country, 
turned their eyes to this vacant region as 
to their home. Difdaining therefore to 

fubjeet 
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fubjeCl: themfelves to the controul of their 

inferiors, and fearing to receive laws from, 

a I=ountry groaning under the perfecutions 

from which they were about to fly, they 

infifted on the cuftody of the charter, as 

the pledge of their fecurity. 
It can, I think, hardly be doubted, but 

that fucIt a transfer of the charter was ille­
gal; for, according to the terms of the 
charter, the governor, deputy-governor, 
and affiftants were to refide and hold their 

courts in England. By what legal power 
then could the charter be transferred to a 

governor, deputy-governor, and affiftants, 

who were to refide and hold their courts 
in America? 

This difficulty was either not attended to, 

or over-ruled. A general aifembly was called 

on the 29th of October, 1629' A new go­
vernor, deputy-governor, and court of af­
fiftants were chofen, out of fuch of the 
members as offered to go and fettle in A­

merica. They failed from Southampton 

at 



Sea. II. TO THE COLONIES. It 3 

at the end of March 1630, and took the 
charter with them. 

Of that charter the following is an a­

bridgment * : 
It begins by reciting the grant made by 

king James I. in 1620. "by which all the 
trafr of land between forty and forty­

eight degrees of northern latitude was 

granted to the Plymouth company t. 
It then recites "that the council efia­

bIillied at Plymouth, had granted to Sir 

Henry Rofewell, and others, that part of 

the premifes, which is now called Maifa­
chufet's Bay. This laft grant the charter 

confirms; and, as if for greater fecurity, 

re-grants the fame lands afrelli directly 

from the king, with the ufual refervation 

to his majefty of the fifth part of all gold 

.or filver ore. 

'*' This charter is printed at the end of Mr. 

Mauduit's Short View of the Hifrory of Maffachu­

fet's Bay. 
t This charter was explanatory of the firft ge­

neral charter of Virginia, cited above. 

I The 
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The granteeS, and fuch perfons as they 

ihould hereafter aifociate w~th them, are 

~ade a body corporate~ by the' name of the 

governor and company of Moj}a.chtifet1s J3aJ~ 
in New Eng!and~ with perpetual fucceffi6n ~ 
a capacity of pleadiq.g and being impleaded~ 

of purchafing lands or goods, of ~rantin~ 

,or felling them. and of ufing a ~oPlmo~ 

feal. 
The ch<j.rter goes OQ. to regulate tqe go,:" 

1ernrnent of the corporation. It appoints 

that there fhould be one governor, one 

~eputy- gov~rnor? aJl~ ~ighteen affifiarts~ 

Thofe who are tq be the firfi invefieq 

:with thef~ offices, and hold them for the 

year enruing, are nam~d in the charter. 

Their fuc~efTors are to be chofen annual-:­

/y, by the majority of the company, out 

qf the freemep of the ~ompany. They ar~ 

to take ,!-n oath of office, a~d are re~ov~-
~ble for mifdemeapors. -

Once every month the governor is to af­
fetnble the court of affifiants, which is, 

~' to order and difpatch all fuch bufinefTe~ 

" and 
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"and occurrents, as !hall from time -to 
" time happen, concerning the company 

" or plantation" 
Once every quarter, or, if the court of 

affiftants ihall fee fit, more frequently, the 
governor is to a{femble a general- court of 

Pjfz.flants and freemen. 
Thefe general courts are to admit fr.re .. 

men, to elea: officers, "to make laws and 

" ordinances for the good and welfare of 
" the company, and for the government 
'" a.nd ordering the lands and plantations; 
" which laws and ordinances are not to be 
f;( repugnant to the laws of England." 

The patentees and their aifociates are 
.empowered to engage fetders, as well fub­
jea:s as {hangers. To employ fuipping; 
tranfport armour, weapons, ordnance, 
~mmunition, cattle, and all manner of 
merchartdifes, free of al~ c:1l,l.ties for feveIi 
years. 

, Theyare likewife e~empted from all {ub­

fidies in New Eng/and, " for the like [pace 

't' ofJeve n years jand from all taxes and 

J ~ " impo-
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~' impoGtions, fir the Jpace if twenty and 

. ~f one years'" upon all goods and merchan­

" difes, at any time or timN hereajter, ei~ 

" ther upon importation thither, or ex­

" portation fro~ thence, iuto England, or 

!II I can have no reafon to doubt pf Mr. Ma~­

duit's a~cllracy. I fuppofe therefore this is a true 

copy. The reader will, however, remark, that it 

,differs dfentially from the fecond charter of king 
James, cited above. There a total exemption from 
taxes and impofitions is granted for twentY-Bne years, 
here only for feven ; there five pel cent. is the per~ 

petual tariff after the expiration of the twenty-one 

years, here it is the tariff after the expiration of 
fevm years, and to contin~e only for twenty-one 
years. In the firft infiance the king renounces all 

right of impofing taxes for a certain eonfideration 
for ever, here he renounces it for the fame confi­

?eration, ~ut only fDr twenty and one years. I own, 
however, from the turn of this whole claufe, it 

looks as if the words-" for the fpace of twenty 

" and one years" had crept in by fame mill:ake of 
the tranfcriqer. If it had not, inftead of faying " a~ 

" any time or times hereafter," it ihoulJ have been, 

" at any time or times within the faid twenty and 
~'one years; nand (0 again, after the word 

" thenceforth "fhould have followed, "durifjl? 

" the faid twenty anI! one years." 

" other 
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" other of the king's dominions, except 
~, only the five pounds per centum, due for 

"" cufiom upon all fuch goods and mer­

" chandifes as after the expiration of the 
" faid feven years £hall be imported into 
c, England, or other the king;s domini­

" nions, which five pounds per centum 
"only, being paid, it £hall tlzenciforth be 
"lawful to export the fame goods, &0. 
"into foreign parts without any cufiom, 
" &c. to be paid." 

The rights of naturai·borh fubjeas here 

in England, and within any of the king's 
dominions, are preferved to the fetders and 

their children. 

In favour of thofe who were to fettle this 

tax, this is the whole of what was fiipulated; 

and thefe therefore are all the privileges to 

which the prefent colonifis can be under­

flood, under this charter, to have fuc­

ceeded. 

The governor, affifiants, and freemen, 
in England, fiand on a very different foot­
ingj they indeed in their general courts 

I 3 are 
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are empo-wered to make" all manner of 
'-' wholefome and reafonable 01 ders and 

" laws, not contrary to- the laws of Eng­

e" bnd." I cite the words as not knowing 

how to give the fll1fl~ 

The objects of thefe laws- are cl.efcri<bed7 

And thefe objects. are :.-to fettle the fqfms, 

and ceremonies of government arid magi .. 

flracy, neceffary for the plantations; t() 

name and fiyle aU forts of officers j to di­

ftinguiili and fet' forth the feveral dutie~" 
powers, and limits of their offices; to pre­

ki ibe forms of oaths (warrantable by the 

laws-of England) for the due execution: 

thereof; to difpofe and order their elec­

tions, and to impofe lawful fines, mulCts,.. 

imprifonment, or other lawful correfrioc. 

on the breakers of thefe laws. 

With refpeB: to the fettlers then it fhouliJ; 

feem, that the charter fubmitted them to· 

an abfolute government;. for I fee nb limi­

tation prefcribed to the power of the coun­

cil over them: unlefs i~ be that the power 

of taxation is not exptefsly given. To all 

othet' 
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other laws made and publifhed, not by the 
{etders, not by a legiflative body refiding 
among them, but By a company refiding 
here iri England, the planters are required 

to pay all due obedience. 
The only limitation of the power of the 

council is contained in thefe words, which 
follow immediately after the words em­
powering the council to inflict fines, 

mulcts, &c. "according to the courfe of 
~, other corporations, within this our n~alm 
" of England.'; 

S;ECT. 
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SEC T. lIT. 

Aijlract qf till: charters if Connecticut and 
Rlrode ljland. 

,~ GO D in hi's providence (Mr. Hut­

" chinfon very gravel y remarks) 

" bringeth good out of evil *." His proof 

is, "that it is to. bigotry and blind zeal 

" we rouft attribute, if not the fettlement, 

" yet at leafl the prefent flourifhing flate 

" of North America." 

True it is that bigotry and blind zeal 

contributed to un people England, as it had 

to unpeople other parts of Europe; and 

that thofe who were driven by it from 

hence took refuge in America. Equally 

true it is that the fame [pirit of bigotry 

and hlind zeal raged among the new emi­

grants with tenfold greater fury than it 

had ever raged agail7)l them here; that it 

.", See his Eiibry of MalTachuCet"s Bay, vol. i. 

p. 3· 
forced 
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forced them afunder with greater VIO­

lence than it had colleCted them together. 

They were like the men of Babel; no 

man underftood his brother. But bigot­

ry and blind zeal no more contributed to 

render Americaftourijbing, than the mul­

tiplicity of languages contribute to make 

men knowing. 

Thus much is certain, bigotry and blind 

zeal brought difperfion out of union. 

Hence new fettlements were formed, and 

new charters fued for. 

By degrees part of thefe re1igionifts fell 

away from the refl:. Some fettled upon 

the river ConneClicut. Another part went 

and occupied Rhode Wand. Each of thefe 

divifions bethought themfelves of apply-

. ing for, and found means of obtaining a 

feparate charter *. F rom that diftriCl, of 

which the whole had been already grant­

ed to the whole. body of the adventurers 

under the Plymouth charter, two large 

~ See Co!le6lion of Charters, No. vi. and ... ii. 

difiria~ 
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~ifFrias were diffevered in favour of 
a part of that body, without the pri. 
vity of the reft. Thefe new tribes were 
each of them erected into c< a body cor .. 

" porate," and enjoined to ufe the powers 
vefted in them "according to the courfg 

" of other corporations within the king­
" dom of England. ,; 

Mean time nothing can be mote firik~ 
iog than the difference between the fitue. 
at ion of the adventurers under thefe two 
laft charters, and that of thofe under the 
nrft. On the one hand exemptions were 
granted to the patentees of Maffachufet's 
Bay, which were not granted to the pa­
tentees of Connecticut and Rhode mand. 
On the other hand more extenfive powers 
were granted to the latter jn one or two 
effential points. 

The reafon of this difference is ohvious. 

In the charter granted to the patentees of 
MaiTachufet's Bay the king had in con­
templation only a fet of merchants and 
adventurers refiding in England, and car ... 

rying 
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rying on by their fadors and agents an 

exclufive trade to a certain part of Ame­

rica. In granting the charter to the pa­

tentees of ConneCticut and Rhode Hland, 

he had in contemplation to prefcribe a 

form of government for a number of fub­

jects already fett/ed there .. 

Thus, for inftance, the general court of 
the company of Malfachufet's bay was to 
confift of the governor, or deputy-gover­

nor, and fuch of the oififlants and free­

men as were prefent; that is, all the free­

. men had a right of being prefent, and vot-

ing at thefe courts. In Connecticut and 

Rhode Hland, the freemen of the differ­

ent towns and diftriCl:s were to eleCt de­

puties to deliberate, and vote for them 

in the general courts. 

To the patentees of Maifachufet's Bay, 
an exemption from the payment of aU 

. Ctlftoms on goods exported from EIl$" 
land was granted for the [pace of fev(n 

years. To the otherlt, this exemption is 

~xprefly denied. 

The 



ACTS RELATING Part ff. 

The patentees of Maffachufet's Bay· 
had no power of erec1:ing courts of judi .. 

cature. To the others this power is gi-

ven. 

In thefe charters, it is not the mofl: fart­

guine advocate of the Americans that call 

find any thing, to jufiify their claim of in .. 

dependence on the parliament or laws of 
England. On the contrary, th€ laws of 
England are throughout referred to as the 
ftandard, by which the validity of their 

own regulations is to be tried. The le­
gifiative powers conveyed to them are to be 
u[ed in the manner "that other corpora­

" tions in England ufe them." And Lure­
Iy no corporation in England did ever fup-­

C pofe that their powers of fubordinate le-

gifiation exempted them from the fupreme 
legifiation of parliament. 

In the charter of Rhode Wand we find 

the following c1au[e. "Marty of the il1-

., habitants cannot in their private opi­

"nion conform to the public exercife of 

" religion 
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", religion according to the ,liturgy and 
" ceremonies of the church of England, 
" or take and fubfcribe the oaths and ar­
" tides m,aqe and eftabliilied in that be­
" half; and for that the fame, by reafon 

H of the remote diftances of thofe places 

," will, as we hope, be no breach of the 

." unity aq,d uniformity eftabliilied in this 
" nation, we have therefore thought fit 

," to ordain-that no perf on, within the 
~, faid colony, iliall, in any wife, be mo­

" lefted, or called in queftion, for any dif­
~,' ferences in opinion in matter of reli­

" gion-any law, ftatute, &c. of this rt!aim 

H to the cO,ntrary notwithftanding." 
Here then we fee a fpecifle law of this 

realm, I mean the act of uniformi~y, by 

which the colonifts thought they jhould be 

bound, unlefs they had a fpeeifle exemp­

tion. The objeCt of this law was fuch, as 

wO\~ld render the obfervanee of the law 

itfelf? ill there uncultivated and diftant 

regIOns, a matter of the greatefi pollible 
indif-
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indifference to the government in Eng­

land. 
Suppofing the Englilh clergy to be as 

intolerant as the moft uncandid of their 

enemies have ever reprefented them, yet 
here were no endowments to tem pt their 

avarice. The fcene was too remote to be 

galling to their pride. Few, if any, of 
the fetders were of the church of Eng.,. 
Jand. They were of various feas, no one 
of which but had tefti6eq its hatred to the 

reft. Yet even this I~w they thought 

mig!lt legally be put inexecution againft 

them. They felt that they were Jegally' 
fubjeCl:: to it. And they theJefore prayed 
a fpecific exemption from it. If without 

that fpecific exemption they would hav~ 

been fubjea~ to this l~w, ~hy not to 
pthers? 

The charte.r of Maffachufet's Bay con:­
~ains nothing more than an exclufive rjgh~ 
of trading within a particular diftriCl:: of 
America. This right IS conveyed to a 

company 
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compa,,) refiding in England. That com­
pany h1;\d exteQfive privileges, but hardly 

,any of the powers of political govern­

Plent. They had indeed the power of 
impofing commercial duties, but they 

~ould :lay no qomeftic ta-xes, either Ol~ 

freemen or Qon-freemen. They could 

ereCl no courts. The people whom they 

fent o':1t, or fuch of the adventurers as 
went of their own accord, had no other 

proteCtion for their rights than what was 

~o be found in the courts lzere in England; 
the fame protection which a Gentoo may 

find at prefeot. The patentees were ex­

~mp.ted from cufioms and duties for a gi­

yen time; but fuch an exemption fo Ii. 

mited, is itfelf the firongeft confirmatioq 

pf the right. 
Some of thefe defeCts are fupplied in 

the charters granted to Connecticut and 

Rhode Hland. But in neither of theft is 

there expr.effed or implied any thing like 
a total emancipation from the power of 
I" • , " 

nat". 
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parliament, except as to the fingle ob­
ject of conformity to the church of Eng­
land: nor does any reafon appear why 
fuch an emancipation fhould be neceffary 

to the exercife of any power, or the en­
joyment of any exemption that is there 

~xpre{fed. 

SECT. 
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SEC T. IV. 

What were the privileges granted by the 

Crown to the New-Englanders, by the 

flcond Charter of MajJachufet's Bay? 

I N the general £laughter made of cor­
porations, toward the latter end of the 

reign of Charles n. the company of Maf­

fachufet's fhared the common fate. It was 

in the year 1683' that amonftet caUed a 
quo warranto was let loofe- upon them, 

from the court of King's Eench, to devour 

their privileges. And in the year follow­

ing, another of the fame breed, called a 

fcire facias, out of the court of Chancery, 

to fummon them to make their appearance 

within a month. Having neither wings 

to fly with, nor comlUand over the waves 

to fEll them, they came not within the 

time. For this contempt judgment was 

entered up againft them. From this time 

the crown faw them. proftrate at its feet. 
K At 
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At the refurreCtion of the confiitution 

under king William, entreaty was ufed 
with his majefiy to refiore the ancient 

charter. The requefi, as _ to the fpecific 

terms of it, was refufed. They were de­

nied what they afked for; but, what is 

{jngular, they were granted more: a char­

ter was granted them, in many refpeCts 

more beneficial than their old one. * It is 

'II< See this charter in the Appendix to, Neale> 
Hiilory of New England, vol. ii. number I. It is 
reprinted in the cullection printed for Almon. I 
could not read without furprize the fullowing paf­
{age in a book attributed to Mr. Burke t. The 
writer is fpeaking of this colony. "Some time 
"' after the revolution (fays he) they rcceived a new 
" charter, which. though very favourable, was 
"much inferior to the extenfive privileges of the 
.. former charte!;, whic~ indeed were toq extel)­
"five/or a colony." Surely this writer hap not 
attended to the fidl: charter, or had forgo.t that it 
was granted to a company rejiding in England. 
And therefore with all it',s extenfiw, privileges wont­
ed all the powers nece£I"ary tocon(Htute.a political. 
government. 

t See Account of EUropean Settlements in America, vol. 
ii. p. 169, edit. s. . 

this 
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this new" charter which goes by the name 

of the fecdnd chaiter' of the Maffachu. 
fet's Bay. 

This charter' (after retiting the (everal 
charters heretof~re granted :to the compa ... ,' 
ny of· Plym6uth;and; to the patentees o~ 
Maffachu(et"s 'B'ay, and the vacating of 
tlilslaft chart~r on a'writ offCire fadasin' 
court of Chanceryj; fets Qut with nam­
ing as the fulljeCl: of its difpcifal, the colo- . 
ny of Ma{fachufet;s Bay': to which, how-' 
ever, we firid now, for the firft time, ag­

gregated a number of other fettlements;; 
known by-the' refpeClive names of" Nevi' 

" Plymouth; the province of Maine; th€f 
" territories caned' Acadia; 01' Nova Sco-' 
., tia;" wirh the' irttermediate 'waftes. 

It is' remarkable1 that· the terms' un­
del" wllith--they' ftand charatl:eiifed in the) 

charter, are ,thofe of factories, and colo­
riies: the fira: of'w-hich ;'feerrts' to !hew 

• I - .. / .. .. "'1", .. - .-

die legal idect eI1tettamed' of the ,fetders 
under the former-chari~rs~ The law Cdrt­

fidered them as jaflors, ot agents, of a 
K 2 ~om~ 
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company.: the governing part of which 

was fuppofecl to be fixed. and rehdent 

in England. 

, The." factories and colonies," thus in­
corporated, are not deck'ed (as in the 

former chaiters) "a body corporate and 

" plOllitic, capable of pleading, and being 

im pleaded," &c. but are erelted into" one 

" re.al pro.vince."-A very different kind 

of fociety, and requiring far other powers 
than a mere body. corporate. 

The affairs of the p'rovince accordmgly 

are to be adminifiered by a governor, de­

puty-governor, and fecretary; all three 

at ,the nomination of the, crown; by 

twenty-eight affifiants, or counfellors, to 

be annually.chofen by the &"eneral afi"em.., 

blies; and lailly, by reprefentatives to be 
deputed bY.,the refpetl:ive towns and dif­

trias. 
The councIl IS to conhit of the gover:.­

nor?_ ,()r oeputy-governor, and 1even,at 
l~afi, of the affifiants. 

The 
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The general courts, or aUemblies, are 

to confifi of the governor, or deputy-go .. 

yernor, the affiftants, and the reprefenta­
tives. 

With the governor is lodged the power 

of fummoning· the council, and general 

courts. Both, or either, as often as he 

fees· fi~:. But the general courts he is 
obliged to fummon once a year at leafi. 

He may adjourn, prorogue; or diffolve 

them at his pleafure. He has a negative 

on aU laws; as alfo in the election of 

counfellors. 
Be has the command of the militia 

,,?ithin the province: he may erect, or de­
~o1ifh forts, and commit the govern­
~ent o~ them to fuch per[ons as he 

pleafes • 
. , Thefe .are acts in which, by the char­

ter, he is bound only by his own dif­
cretion. 

Other acts are not to be done but ,lI.'ith 

" th~ advice, or confcnt" of the ~OLL(;~L 
K 3 
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It is with ,their "advice and confent'~ 

that he is to appoint judge~, ~o,mmiffi~ners 
of oyer and terwiner, fheriffs, jufiices of 
the peace, ~nd pther officers, belongin~ 

to the c01:m~il, OJ;" cpurts of jufiice; to do 
~ll th~t isneceifary far the proQ~te pf will~, 

and granting adminifirations; to iffue hi~ 

warrant for di(pafi,ng of the ta~es levie~ 

by t,he general a[eJ]lblies, far the defence 

ami (upport of the government, according 

ta fuch acts <).s fhall pe i[1 farce within the 

provin~e; and to grant commifijalls for 

~xer~ifiI1g Jnartjallaw. 

It is with the general affeg:tblies that it 

lies ta elea annually. the affifiants or coun· 

felJors; an~ to amqve them for mifde~ 
meanors; to fix ~he number of reprefen­

tatives, which each county, town, or, 

place, is to depllte: the right of voting, 

however, being refiricted to freeholder$. 

()f forty fhillings a year, or men poffeffeq 

af fop1~ other efiate of t~e value of fifty 

pounds; to erect court~; 1.0 I:llake all 
1nanner ot" f' wholefome and reafanable 

" laws, 
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"laws, dtker with penalties, or withCiut, 

(t ·not repugnant t6 the law.-sof England ;" 

to appointannuall'y all elvi'l officers, e~cePt 
-tDofe referved t9 'the crown, or to the go­

·'Vernor as above-mentioned; to fet forth 

the feveral duties, powers~ and limits of 

the officers appointed by themfelves; to 

prefcribe the forms of oaths to be taken 

-by fuch officers, fuch oaths, as before. 

not to be " repugnant to the laws of Eng­

" land;" . to impofe "fines, mulcts, im­

"prifonUlents, and other punilliments j" 

" to impofe, and levy proportionable and 

" reafonable affeffments and taxes, on the 

" eftates and perrOll'S of all the proprietors, 

" or inhabitants of the province;" and, 

finally, to authorize the governor, when 

they fee fit, to lead the militia out of the 

.limits of the province. 

It is in the name of the king, that aU 
courts of juftiee are to be holden; and 
they are to have a power of ., hearing 

" and determining, all manner of pleas, 

~, r~aI, per[onal, or mixed -; in caufes eri-
K 4 ~-'. minaI, 
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" minal or civil; on matters capital, or 

"not capital; ~nd of awarding,~nd 

" making out e~ecution thereon." 

To the inhabitants in general, are grant­

ed all the liberties of natural-boI:n fubjeCl:s 

withm <J.ny of ~he king's dominions; the 
right of appealing to the king, in dernier 

retort, fro111 any" judgment or fentence," 
in any perfonal a~ion, wherein the matter 

in difference exceeds the value of three 

hundred pounds fterling: to foclI ~f them 

as poJIefs"a freehold of the yearly valu~ of 
forty fhillings. or a p~rfonal eftate, of the va­

lue of fifty pounds. is granted a right of 
voting at t~e eleClion of reprefentatives to 
(eryein the genera] affemplies; and, lafily, 
by an expre(s pwvifion, to a)l except Pa­
pifts, a fuHliberty of confcience. . 

To the king himfelf are referved, the 

powers of ereCling courts of admiralty; 

of nominating the governor, lieutenant­

governor, and fecretary; of receiving ap­
peals in perfonol aClions; of difapowing, 
fo it be within three. years after their en-

. . 
aClment. 
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atbnent, any laws made by the general 
~{femblies. ' 

From thefe laws, however, are except­
~d, fuch as £hall pe made to pafs any grant 

of lands within the three colonies of Maf­

fachufet's Bay. New Plymouth, and the 
province of Maine only. Laws for thefe 

purpofes are exempted from difallowance. 
" Finally, to the king are referved all trees 

of a certain diameter; and, as in former 

charters, the fifth part of all gold or filver 

ore, and of all precious frones. 
Ma"ny, we are to obferve, are the 

powers granted in this charter, which 

were wanting in the former. Among 

others, that of levying taxes on themfelves 

is particularly obfervable.-
It is from this fpecification, whereby the 

power of taxation is, by the parliament, 

fpeaking through the king, communicat­
ed to the colonies, that fome are forward 

to infer the parliament's having renounc­

ed it for itfelf. But this inference feerns 

not jufr. 
The 
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The circumfiance of two taxing powers 
over the fame body of perfons taxahle ;of 

.tlW0 -tax-iQg powers, I fay; a fubordinate 

10:Tle..oefiqes the fnpreme-; of two {uch tax'­
jog lpowers, :eftabliilied for raifing funds 

f« 'differ.ent 'purpofes, is by no means 

new. The truth is, nothing can be lefs 

fa. We fee it every where. Look around 
us any way, it flares us in. the face. Not 

a parifh in the kingdom, but has a power 
{)f taxing itfelf; or, to fpeak more accu­

rately, not a parifh in which there is not 
a cer1:ain body of men, the vefiry, to' whom 

within the limits of that parifh, for cer­
tain purpofes of that pariih, belongs a 
power of laying taxes on the reft. Are 
then the perfons thus taxed, are they by 
virtue .of their being fubjeCl:ed to the au­

thority of this one taxing body, exempted 

from the authority of every other taxing 
body? and in particular from the fupreme 

univerfal taxjng authority of parliament? 

No: they are again taxable by a [econd 
taxing body, viz- the vefiry as above, with 

two 
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two juftices fuperadded, for certain other 

purpofes of that pariili. They are a third 

time taxed, if the parllh be a corporation, 

by a third taxing body, the rulers of that 

corporation, for the purpo[es of the cor­

poration. They are a fourth time taxed by 
a fourth taxing body, the jufiices of the 

county, for the purpofes of the county. 
Lafily, they are a fifth time taxed by par­
liament; a fifth, and univerfal taxing 
body, for the univerfal purpofes of the 

whole empire. 

The inference in itfelf then is nothing 
lefs than jufi. That to king William in 

particular, who granted the charter, it did 
not appear jufi; that he never meant it 

flould be made; that he never thought it 

would be made, is what the grantees had 
~arly, and au~hentic proofs of. 

To himfelf, we may remember, the 

king had referved the power of nominat­

ing the chief officers, the governor, de­

ruty-governor, and fecretary. 
The 
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The referv~tion, it feems, gave great 

offence; [0 muc?,that the agcIlts thought 

it neceffary to go into arguments to iuAi­
fy' them for having accepted the charter 

with fuch a cIo.!?; to it. 

In the courfe of thofe arguments, the 

idea of exemption from parliamentary 

taxation is there broached. \Ve fhall fee 
how it was here received. Confider, fay 
they to their confiituents; confider, tho' 
:you have not thofe powers, how ample 
are thefe you ~ave. 

" The general court h~s," (by this char­

ter) ~' with the king's approbation, as much 

" power in New England, as the king and 

" parliament . h~ve in Engla~d: They 
" have all EngIifh liberties :-can be touch­
" ed by no law: by no tax. but of their 
" own making·*." 

. The province caught up the idea. Ac­
cordingly thefirft act of the new·legilla. 

'" See Ncale:s Hifrory of New England, vol. 
,ii; p. 479. 

ture 
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ture was (fays Mr. Hutchinfon *) a fort of 
Magna Charta, afferting their claims, :,md 

p.rivileges; among which this was not for~ 
gotten. 

It is among the principal of thefe af­
fertions, "that no aid, t.ax:; tallage, a«ef~ 

"ments, cufiom, loan, benevolence, Ot 

" impofition whatever, 11a11 be laid, affeff-. 
" ed, impofed, or levied on any of th.eir 
" maje'~ies fubjeCts, or their efiates, on any 

" pretence whatfoever, but by the at\: and, 
" con[en~ of the governor,' council, and. 

" reprefentatives of the people, affem51ed 

" in general court." 

That the province wiJhtd to have the 

charter interpreted in the [enfe their agents 

put upon it, is abundantly apparent. Did 

the king then interpret it in that fenfe? 

We 11all foon fee. He difallowed the aCl. 

It was exprefsly put to him, whether that, 

which they wi11ed for, was his meaning? 
and his a,1).[wer was as exprefsly in the 

*' See Hutchinfon's HiLlory of Malfachufet's 

Bay, vol. ii. p. 64. 
7 negative. 
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negative~ "Did yOUI"' majefiy mean to' 

ex.empt us," fay the reprefentatives, "from 
parliamentary taxation?" Says' the' mo­

narch-" No.-You the fubordinate le-' 
" giflative body of this my' prOvince than 
C, not be the only body having power to 
" lay taxes. Others, one other' fuch body 

" at leaft there fhall be befides." What 
iliall be this body? The king' alone? 
T'liat~ I truft, will "hardly be maintained. 
Jfany one can find' Olit another, hefides 

the parliament, let him produce it. 

SECT ... 
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SEC T. V. 

What were. the p;ivileges. conveyed by the 

crown to the proprietor and inhabitants of, 
Maryland in the Charterof Maryland? 

B'E S I D'E S thefe goverhments; which; 
alone are called cllortered.; there are' 

others, .which though equ~lly:derived from 
charters, arecaHed proprietary. 

The(e Mr. J ufiiceBlackftone· defines· to' 

be- governments,-: "granted out by the 
" crown to' individuals, in- the· nature, of • 
" feudatQry·principalities, ~th'an the.in-
" fedQr regalities- -and fubordinate ppWier3-~ 
" of legifiation,! which formerly ~belonged I 

" to. the: owners," as he lth.iJ'ilk.S proper_ to- r 

call them~ ." of counties.-~~ne.:·~ 
The firft of thefe proprietary govern­

ments, (or Indeed of'any/of-' the colonies­
founded fo'r the exprefs purpofe of fet­
tl~nglwhich was difmembered from the 

g.eneFal 

I 
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general grants of Virginia, was Mary~and. 
It was granted, by a charter of the year 

1632, to Ca!cili"us, Lord Baltimore *, a 
Roman Catholic, who "was induced/' 

we are told; " to attempt this feitlement; 

" in hopes of enjoying liberty of confci­

" ence for himfelf, and fecuring it to fuch 

" of his friends, to whom the feverity of 
" the laws might loofen their ties to their· 

"mother country t:' 
The confiitutiongiven to the colony by 

this charter, is remarkably different from 
that of any other -we have yet' feen. 

In the fid1: place, the whole colony, that 
is, we are to underfiand the foil of it, is'. 
under the ufuai refervation of the fifth part 
of all gold and filver ore granted to that 

- lord and his heirs, to be holden of the' 

king, as of his came of Windfor in free, 
and common foccage by fealty only. 

* Colleaio,! of Charters, No. IV ~ 
"t Account <?f the European Se'ttlements in 

America. ·v 91. ii. p. 227. 

Then, 
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. Then comes a claufe, which [eems 

ftrongly to charaClerife the light in which 
the continent of North.America, as we 

have before intimated, had till that time 

been confidered; I mean that of a fiation 

for Jaffories; and not f?r fettlemehts; a 

country to trade in rather than to culti­

vate. A fpecial appellation is according­

ly befiowed on the country granted in this 

charter; it is erected into a province, in 

order (fays the charter) " that the country 

" thus granted may be eminent above all 

" other parts of the faid territory, and 

" dignified with higher titles." 
It is declared in exprefs terms to be no 

longer a part of Virginia, or any other 

colony whatever, nor dependent on 
them, rior fubjea to their laws, but en­

tirely feparated from them; to be fubjeCl: 

to the crown of England only, and there­

on to d~pehd. 
To lord Baltimore· is granted the fole 

and abfolute pcoprietorihip, as we have 

already intimated, of all the lands, as alfo 
L the 
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the patronage of the churches, faving on­

ly the faith and allegiance to, and 10ve­

reign dominion of the king. 'Vith the 

power of granting out fuch parcels of the 
premifes, and that under fuch tenures, and 

for fuch cuftoms and fervices as he fees 

fit, to be holden of himfelf immediately: 

which that they may be, every law and 
cufiom in general to the contrary, and 

particularly the fiatute of " quia emplo­
"res" is difpenfed with: power is al[o 
given him to erea manors, with courts 

baron. 
Thus much for the rights given to him 

as proprietor of the foil. 
In his political capacity are conferred 

on him in general, all the temporal rights 

of what kind [oever which "any bifhop 
" of Durham e'L'er IJad in the bifhoprick 
~, or county palatine of Durham." 

In particular, as to his legiflative 

powers, he is to [ummon the freeholders or 

their deputies, "when, and as often, 

" and in fuch fOft and form" as to him 

fhall 
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lliall fe€m meet. And on fudden emer­

gencies, without convoking fuch affem­

bly, to him fingly is given the power 

" of making ordinances having the force 

" of law; provided fuch laws be 110t reo. 
"pugnant to the laws of England, nor 

" extended in any fort to bind, charge, 

" or take away the right and inte·rell: of 
" any perf on in his life, members, free­

"·hold, goods or chattels." He may pre­
fcribe forms of judicature and manners of 

proceedings. 
As to the executive power, in him it is 

all lodged, and he may either exercii'e it in 
perfon, or by deputies of any denomina­
tion. He may appoint judges to hold 

pleas, award and determine in all caufes 

whatfo,ever. ,And, what is properly fpeak­

ing part of the legiflative, that is a dif­

penfing, rather than a part of the execu­

tive, power, he may pardon all offences, 

whether ·before or after judgment *. 
Ii! Woald the patriots of Maryland lay claim 

to this c1aufe of their cha.rter ! 

I, 2 To 
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To him alfo is given the powe!" oflevy­

ing troops, with all the authority of a 

taptain-general; the power of conferring 

titles of honour, provided they be not 

fuch as were then ufed in England; of 

erecting incorporate towns into boroughs, 

and boroughs into cities; of erecting and 

appointing lea-ports, harbours, and other 

places where only, goods are to be laden or 

unladen in the province'; with the fole 
difpoGtion of the cufioms and duties to 
be aifdfed and paid thereat. 

Thus much concerning the political 

powers given to him fingly. 
Other powers he is to exercife with the 

advice and confent of the freeholders or 

their deputies: it is in general with their 

advice and con[ent that he is to exercife 

the power " of making any laws whatfo­

" ever, appertaining either to the public 

" flate of the province, ot the private uti­

c< lity of particular per[ons;" provided 
fuch laws be " not repugnant to the laws 

" of England; " and in particular of im-

pofing 
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pofing cufioms and fubGdies on all ex~ 

ports and imparts.. Of territarial taxes all 

this while no. mentian is to be faund. 

To. the fettlers in general is granted a 

free power of emigration, notwithfianding 

the fiatute of fugitives; to them, and to 

their children born in Maryland, are pre­

krved all the rights af natural born fub­

jeas in the kingdom of England and Ire~ 

land, with the right of exporting and im ... 

porting all fDrts: of mercl,Iandifes, the pro­

dua .of England or Maryland, on paying 

the fame duties as the rlj] of the fubjeal;! 

of England for the time being, and no 

more:' to fuch af them as fhould be free­

holders, is given the power of vating, ei­

ther in pel:fon ar by deputy, as the pro­

prietor f4aulq ~ppaint, i!1 th.e legin~tive 

affembly . 

•. ~;To himfel£, as we before r~marked; the 

king has referved the favereign dominian, 

~ith the fifth part af all gald 0.'1' Jilver ore. 

Ta.the fubjeCts af England is referved the 

L 3 rib':; .. ' 
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right of 6illing on the coaft of Maryland, 

in common with the fubjects of Mary­

land. 
As to the right of taxation,. the king 

renounces it for himfelf, his heirs, and 

fucceffors: and in terms which appear to 

me very forcible and decifive. 

"We covenant (fays the charter) that 

Cf we, our heirs and [ucceffors, will at no 

" time hereafter fet, or make, or cazlje to 

" be fet, any impofition, rate, or contri ... 

"bution whatJoe'l.:er, in and upon the 

" dwellers and inhabitants of the aforefaid 

., province for their lands, tenements, 

" goods or chattels, within the faid pro­

"vince, or to be ladm or unladm within 

" the ports or harbours of the faid pro­

"vince." And" this declaration," as it 
is fiyled, "is required to be received and 

" allowed in all his courts as fufficient and 

" lawful difcharge, acquittance, and pay­

" ment *." How 

* The abundans cautela of the lawyer has here, 

a<; is very apt to be the cafe, ended in obfcurity. 

By 
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H:ow numerous and how material the 

points are in which this charter differs 

from every other that we have examined .. 
we may now perceIve. But that which 

is moft to our purpofe to remark, is 

the king's abfolute, and formal renuncia­

tion of the right of taxing: a renunciation 

much too important, it fhould feem, not 

to have been made, as it is here, in tet­

IDIlllS, wherefoever it was intended it 

lhould be underfiood to have been made. 

As to the extent of this renunciation, it 

depends upon the relation which the co­

lonies were fuppofed to frand in to the king. 

\Vhat that relation was, is a quefiion that 

has been the fubjeCl: of much ·coutroverfy. 

By tJ;is declaration, is meant the abovementioned 

clauJe of covenant: and when it is raid that c1au[e 

{hall be received as payment of a fort of debt, 

which by the fame c1aufe was never to become due, 

nothing more is meant than this; tbat to any 

profecutiori on account of fuch a debt, this claufe 

renderin~ the tax whence the debt was to accrue 
~ . 

illegal, mould be a bar; as, were the tax k,;~J, 

payment would be a bar. 
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Before we enter upon it, it may be proper 

to premife, that the interpretation we are 

in [earch of for this claufe, is the inter~ 

pretation that according to probability 

was put upon' it by the contracting parties, 

of whatever nature might have been the 

propofitions affumed in that interpreta­
tion, whether true or falfe: as to this 

matter, it is probable, that between the 

fentiments of the fovereign and the 

noble favourite there was rio gt;eat dif­

ference. The favourite, we have obferv­

ed, was a Roman catholic, a difciple 

of th,"t [ect, whofe prejudices run the 

ftrongeft in favour of the power of the 

crown. 
Charles at this time unquefiionably un­

derfiood himfelf to be in poffeffion of the 

right of levying certain taxes by his file 

authority, without the concurrence of the 
two other efiates, upon his E17glijh fub­

jects. If he confidered the colonies as 

ftanding to him in the fame relation as his 
Engliih fubjects, then this renunciation 

might 
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might .he interpreted, as extending only 
to the right which he claimed over hiG 

Englifu fubjeCts, namely, the right of 

laying certain taxes witJlOut th~ COl1EUf­

,renee of t?e oth.er efia~es. 

But it is likewife beyond a doubt, that 

Charles confidered the colonies as entire­

ly fubjeCts to hisJillgle authority, and not· 

to that of the other efiates; whom he [up­

pofed to have no more right of ~akinI; 

laws to bind them, than they now have of 

making laws to bind Hanover. This opinion 

James 1. had exprefly avowed in a letter to 

the houfe *. It iliould feem therefore pro-

. bable, that in granting this charter Charles 

confidered the colonies as fianding to him 

in this relation. And if [0, it mufi, I 

think follow, that the covenant was meant 
and zmdCljlood, to convey to the proprie­

tor and inhabitants of Maryland, a full 

fecurity againfi taxation by any power in 

England. 

* Vide infra, Sect. V II. 

This 
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This large interpretation of the claufe 

in quefiion, [eems farther warranted by 

the words of the claufe itfelf. It can hard­

ly be [aid, I think, that when the king 

gives his confent to a tax, levied in his 

name, and by his authority, he does not 

"caufe that tax to be fet." And with­

out the confent of the king a bill for tax­

ation can no more acquire the force of a 

command than a bill for any other pur­

pofe. In a law for taxation, as well as in 

every other act of legiflation, the immedi­

ate infirumentality is attributed to the 

king. Now the words of the c1aufe of co­

venant are, that the king " will neither 

" fet, nor caufe to be fet" any tax in Mary­

land. Hence therefore, I think:, we may 

conclude, that according to the firict letter, 

as well as the fpirit of the charter, the 

inhabitants of Maryland are taxable 

only hy thetr own governors and af­

[embly; and not by another body of 

men, whofe commands are without ef-

fect, 
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fctt, till ratified by the authority of the 

kin.g. 
This laO: argument appears to me con­

c1ufive; nor iliould I feruple therefore to 
fay, that by this charter, the proprietor 

and inhabitants -of Maryland were, and 

fuppofing them to have kept their part of 

the contract inviolate, jiill are exempted 
from parliamentary taxation. 

But taxation only excepted, there 
feerns no reafon to fuppafe but that 

Maryland is, in all other refpetts fubjeCl: 
to the fupreme legifiative power of par­

liament. 

The inhabitants of that colony are ex­

prefly ranked with the "rejl qf the .fub­

"jeCfs of the kingdom of England." And 
with refpett to them in particular, three 
fiatutes at leaf! are manifefily repealed. 

Two of them, the fiatute * of fugitives, 

!It Or rather fl:atutes, viz. J 3 Eliz. c. 3.-
14 F.liz. C. 6.-1 James 1. c. 4. [ea. 8. 

and 
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a:nd thefiatute of "quia emplores". hy 
name; and the third, ., de pr:;eroga~iva.: 

f,' regia" by impljcation • 

. - True it is that the repealtof the fiatute 

of fug~tiv~s was of no· farther -ufe than. to 

fecure themagainft theJofs of tlieir Eng-. 
liili: poffeffions, or any other penalties that 

might at any time be inflicted on them 

here, for having quitted England. _ The 

operatio!l of that fiatute would have been 
fpent . in England. And from hence, 

therefore I <J.Uow, 110 argument can be 

drawilto prove that the fettlers in Mary­
land confidered themfelves as i~depel1-

dant on the pow~rof parlianH;nt. But 

the repeal of the other two fiat utes was 

t.o epaqle them to purchafe ~a,nd!>, to be 

holden there, in Maryland, direCtly of 

)or4 _ Baltimore, the iIIlmediate feoffor. 

,and not of the king, __ th~. chi~f lord ,of. the 

fee. It feerns then, that the proprietor 

-had no doubt hut that the operation of 

thefe aCl s, had they not -been repealed ~ 

tQ 
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to him and his people,· wbuld have ex­

tended themfelves, and reached them 

there in Maryland. Now if he was con:­

vinced that thife acts would, unrepealed, 

have operated there in Maryland, it is not 

eafy to· conceive upon what grounds 

he could imagine that any other act of 

the fame power might not operate there 
as well. 

SECT 
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SEC T. VI. 

What were the privileges granted oy the 
crown to the proprietor and inhaOitanti 

of Petljj/1,lania, oy the charter of Penfyl­
vania? 

T II E next of the proprietary go.;. 

vernments in time, as well as fitu­

ation, to that of Maryland, the only one 

indeed, befides Maryland, now retnaining~ 

is Penjjlvania. The grant of it made to 
the celebrated William Penn, the firft pro­

prietor, bears date the .28th of February, 

in the 33d year of Charles II. * 
The diffetences and refemblances be­

tween the conftitution given to this colo­

ny, and the confiitution given to the other 

proprietary colony, are fuch, for the moll: 
part, as might be expeCted from the cba­

raClers and circumftances of the two pro­
prietors. 

• See Collection of Charters, No. VII. 

Both 
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Both ·fled to America as to an afylum 

for their religion; but Baltimore fled from 

the nation i Penn from the hierarchy and 
the court. Baltimore looked towards the 

crown, as the protector of. him and his 

tribe, againft the neceffary feverities of 

the nation; Penn looked back to the af­

fections of his fellow-fubjects, as a ram­

part againft the oppreffions of the crown. 

Baltimore won from the favour of a fteady 

tyrant, then in the zenith of his power, a 

permiffion of exercifing in thefe diftant re­
gions that defpotifm, the image of which 
was alike dear to both: Penn extorted 

from the facility of a capricious tyrant a 

permiffiOri to communicate freedom to a 
body of fellow-fufferers, whofe fighs for 
liberty heaved in unifon with his own. 

Baltimore, whofe fpiritual prejudices fell 

into an eafy alliance with. his temporal am­

bition, thought a full power over the earth 

no more than a juft recompenfe for his 
pains, in fecuring to them what was to 

give them their chance· for heaven; Penn, 

7 III 
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in the ardor of a generous enthufiafm, 
feems to have wiilied for no other powe~ 
than what might ftiffice for the fomidtltiori 

of that common fabric of libefty, ~t which; 

with no other pre.,.eminence than that of 
chief labourer, he was working. Balti­
inore h~d turned his back upon a country; 
the majdrity of whore inhabitants were 

in. a Hate of irreconcileable eilinity with 

the tribe he headed; Penn kept an eye ot 
affection Hill fixed upon a country, where 

he hoped to find as mariy friends as there 
,vere perfons dilly fenfible of the value of 

liberty, and refolute to defend it; 

Conformable to this difference in the 

views of the two grantees was the drift of 
the charters, refpectively obtailled by them. 

That df the Maryland charter tends 

throughout to mark between the mother 

country, if fuch it might be called, and this 
new colony, as thong a line of feparatioh 

as pollible; that of the Penfylvania char­
ter to continue as entire as pollible the 

unIOn 
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union between the parent and the infant 

fl:ate. 

The abovereprefentation will appear fuf­

ficiently juflified, by comparir.;:; with the 

lVb.rybnd charter a few of the claufes of 

the charter we are now abdut confidcring. 

To the king, but unhappily in a fen[~ too 

literal; to the king, not, as in England, 

in the regular, independent rcpofi:orics of 

his judicial power, the courts of \Vefi­

minfier-hall, but" to the king, in conjunc­

tion with the feeble and invidious infiru­

ment of his prerogative, the council. is 

referved the power of receivi:1g appeals in 

the laft refert. To the king ton is rc[erved 

a nC3"ative on all laws. 

By an exprefs clau[e a large divillbn of 

the laws, at that time in force in the mo­

ther country, are tranfported at once into 

the new colony; namely, the regulaticns 

concerning property, fucceilion, and felo­

nies; which regulations were to continue 

io force till altered by, die ,proprietor, in 

M C0l1jUO ... U011 
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conjun6l:ion with the freemen, or their de .. 

puties. 

To the proprietor and inhabitants, both 

prefent and to come, is granted the liberty 

of importing the produCts of the colony 

into England, and re-exporting them in­

to other parts under certain regulations ~ 

one of thefe regulations is, that they thall 

pay the fame duties" as the rell: of the 

" fubjeCl:s of the kingdom of England fo1' 

" the time being, jhall be bound to pay; 

"and do obferve the aCt of navigation, 

" and other laws in that behalf made." 
The duties to be paid by other fubje6l:s~ 

might, it is clear, be fixed by laws at any 

time thereafter to be made: thefe duties,_ to 

be fixed by laws then future, the Penfyl­

vanians ~re to pay. It (eems, therefore, 

but a natural confi.ruCtion to fuppore, that 

by the laws mentioned in the fucceeding 

paragraph were meant, not only laws then 

actually made, but alfo laws thereafter to be 
" made in that behalf." 

Another 
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Another exprefs fiipulation is, (, that an 

"officers. and their deputies, VdlO thall 

" from time to time be appointed by the 

" farmers and commiffioners of his maje­

" fiy's cufi:oms, for the time being, fi1all 

" be admitted and received into all the 
" ports and harbors of the province." 

The proprietor is dire8.:ed to maintain an 

agent, or attorney, in London, who is to 
be ready to appear in any of the king's 

courts in vVeflminfier, to anfwer for any 

mifdemeanors his principal may have com­

mitted, or, by wilful neglect, permitted, 

againfi the laws of trade and navigation; 

and to pay fuch damages as the court thall 

adjudge t "and an[wer fuch other forfei­
. ,. tures and penalties, as by the aCls of 

" parliament in England are, or flall be 

" provided " 
To conclude with a clau[e altogether de­

cifive upon the pretenfions which thefe co­

lonifts can found upon their charter :-the 

king covenants not to impofe any tax, but 
M 2 with 
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with the cOllfint of the proprietor, or chief 
governor, or of the affembly, or by ael oj 
parlian1e12t in England. 

To prove, by argument, that a charter 

thus worded, does not withdraw the pro;­
vince from the fupreme power of parlia-:­

ment, with refpeCt to this p~rticular mat:­

ter of taxation at leafi, it would be an in­
fult on the reader's underfianding to at:­

tern pt. The very words of the charter 

preclude all argument. It canno,t be fup­

pofed, -that any aITembly of Penfylvania 

could be ignorant of this; and yet one of 

them is not afhamed to aITert, " that the 
., taxation of the people of this province 

" by any other perfln whatJoever, except 

"by the reprefentatives they annually 

" chufe in affernbly, is unconfiitutional*." . . 

So then the charter, which fiipulates that 

they may be taxed by the, king and parlia­

ment, 

'* See the proceed!ngs in confequence of the 
_ Hamp act prefixed to the ColltCl:ion of Cha'rters, 

p. 10. 
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nient, is no longer a part of their confii­

tuti.m. Such is the force of" the /wtural 

" rights of mankind," and of ,. the noble 

" principles of Engliih liberty," that a Ie· 
gifiation, from it's fidl: exif1:ence /ubordi­

nate, becomes, notwithf1:anding the ex­

prefs terms of the inf1:rument which forms 

that legifiation, if not de facto, yet de jure, 
" perfet71y free" and independent. For 

fo another of their refolutions fays it is 

" or ought /1) br." 
Upon the whole it appears, that ac­

cording to t!~e privileges originally grant· 

ed hy the crown to the colonies, Mary­

land alone is exempted from taxation: all 

the other provinces are, as to this point, 
in the fame fituation as if no charter had 

been granted.-The parliament may con­

fiitutionally tax them, provided the mode 

of taxation be fuch, as to create the fame 

relatiotl between the Haufe of Commcns 

and them, as between the Haufe of Com­

mons and the inhabitants of Great Bri-

tain. 
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tain. Under fuch a mode of taxation 

they would be as effetl:ually reprefented 

by the commons as the greater part of 

the inhabitants of Great Britain are repre­
fented by them. . 

SEC T. 
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SEC T. VIr. 

What po'Zoer did the pdrliament exerciji! 

o'ver the colonies from their firfl tjlabliJb- . 

ment, to tIle time if the commoJZ'Wealt1l? 

BE FOR E we had examined into the 

privileges granted by the crown to 

the original fettlers in America, we laid 

down fome propofitions very favourable to 
the caufe of the colonins. 

We fuppofed the king to act in the fame 

:capacity,. when he "* c01Jenanted with them~ 

as when he treats with foreign :Rates. We 

fuppofed charters to be a3s of the fame 

nature and force, as capitulations and 

treaties of lleace. From thence we in­

ferred, that the grantees have a legal right 

t<;> all the powers and exemptions therein 
fpecified; and alfo to- all other powers and 

*" This is the term u[cd in the proprietary 

.charters. 

M4 exemp-
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cxem ption'S not fpecified, but neceffary to 

the enjoyment of fuch as are fpecified. 

We have examined no lefs than him 

feveral charters, and in eight of them it 

appears, that an exemption from the pO\ver 

of parliament, or from parliamentary tax~ 

ation, is neither among the exem ptions; or 

powers fpecifically granted, or neceff"ary to 

the enjoyment, or exercife of fuch as are fo 

granted. ' 

But we went farther: we fuppofed a 

cafe, in which the Americans might have 

a right to ftill o~her powers and exemp­

tions.-\Ve ventured to fuppofe they had 
a confiitutional right to, any other powers 

and exemptions, which they had conJlantly 

and ullijormly exercifcd ~nd enjoyed, pro~ 

vided the legiflature of England pad as 

conflantly, and uniformly, acquiefced in 

that exercife, and enjoyment. 

\Vhether the exclufive power of internal 
legiilation, and a full exemption from inter~ 

nal taxation, by the Englifh parliament, 

. be among the powers, and exemptions, uni­

formly 
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formly mjoyed, on the one hand, and as 

uniformly a//oloed on the other, can be 

proved only by the records of parliament. 

Should it there appear, that from the 

elhbliihrnent of the colonies, to the rife of 

the prefenttrouLlcs, p:uliament did no ad to 

affert their right of controLll or taxation over 

the Grantees * ; or having attempted any, 

it did at any time afterwards renounce the 

right; then indeed the powers and exemp­

tions, now contended for, do fall within 

the defcription we have gi \'en, and do, ac­

cording to our principles, belong of con­

fiitutional right to the colonies. 

* I ufe t!Je term Grantees here, and not that of 

S,: 'tit-rs, or Cclen/ls, becaufe the original charters 

made, as we have already intimated, little or no 

provifion for the liberties of any perfons who could 

properly come under the denomination of Settlers, 

or Colonifts. Under thefe charters the objeCts of 

fav0ur were not the Ancefiors of the prefent Ame­

ricans, but either the members of a company re­

fident in En~land, or merely the proprietor, and his 

heirs. 

If, 
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If, on the other hand, it appears, that 

the charters were fcarcely granted before 

parliament affumed and exercifed, as far 

as occafion called for it, its right of con­

troul and taxation over ~he Grantees and 
Settlers: ~f it appears, that in the fame 

early period, the Grantees and Settlers ap­

pealed to Parliament, as having fupreme 

jurifdiClion over them, if they prefented 
petitions to parliament, if they prayed to 

be heard, if they aBually were heard by 
their council, if parliament never relin­

quifhed its jurifdiction, but afferted it even 

againft the formidable pietenlions of the 

Stuart family ;-then furely it muft follow, 

that neither the original Grantees pretended, 

nor the Parliament allowed, fuch powers 

and exemptions, to have been conveyed 

by the charters. 

Let us turn then to the records of Par­
liament. 

On the J 2 th of May, 16 J 4, juft eight 

years after the grant of the firft, and five 

7 years 
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years only, ~fter the grant of the fecond 

charter for planting colonies in America, the 

company, the Virginia company as it \vas 

called, prtj~Tred a petit,').'1 to the Houfe of 

Commons. It was received and read *. 
On the 17th of the fame month coun­

fd was heard at the bar on behalf of the 

petitioners. The journals of that time 2.fe 

taken very impcrfeclly: however they 

furniih evidence enough to ihew, that the 

matter was treated with much' folemnity, 

and that the houfe was warm in the main­

tenance of its fuperintending poweru \Ve 

find an order made that the Lords South­

ampton, Sheffield, and others, who were 

Patentees, !11ould be prefent " to hear the 

"treaty of the Virginia bufinefs.1-" At 
the hearing it was moved, that the Trea­

furer, and thofe of the company of Vir­

ginia, ihould withdraw themfelves during 

t~e debate. To this it was objected; if 

there was a bill depending concernmg 

~ See Journals, vol. i. p. 481. 

t See] ournals, vol. i. p. 48j, 488. 

York, 
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York, the member for York would not 

withdraw, " for that it concerneth the 

., Commom::ea/t!I." A very remarkable ~r­

gument; and which plainly inferred, the 

opinion of the members who alledged it, 

that Virginia was as muc:h a part cf the 

flate, and of the realm, as any county in 

England. The houfe acquiefced in [his 

reafon. 

. It happened that offence \\3.S taken at 

fomething that had been urged by the coun­

fe\ for the petitioners. For th:s he was or· 

dered to be reprimanded, and to make his 

fubmiffi<Dn at the bar, but was indulged 

v,ith the liberty of making it /lcnding. 

\Vhat the part cfhls argument it was that 

g:lye ofTence, does not particularly appear; 

fame conjecture, however, may be made 

of the fcope of it, from th~ reafons affigned 

for their indulgence. "Though he di­

c' grdfed," obferved the fpeaker, " to mat­

" ters of much weight, impertinent-took 

" upon him to cenfure fame things, a: d 

" to advife~-yet the houfe would not be 

" per[uade~ 
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" perfuaded that- he carne to offend with a 

,', fligll hand." After returning thanks for 

the lenity of the houfe, the reprimanded 

Counfel petitioned, " that to i" lIj'} tilt 
"meafure of their gracf, they would be 

" pleafed to appoint a committee to confi.­

" der of the Virginia bufinefs *." 
On the j 7th of April j 6 2 J, a bill was 

read the firfi time for the free liberty of . . 

fiihing on the coaLls of Newfoundlanu, 

Virginia, !',ew England, and other coaLls, 

and parts of America t. 
On the fame day a report was made by 

Sir Edward Sands, from the fub-commit­

tee to the grand committee, concerning th,.e 

caufes of the decay of trade.-One caure 

afIigned' was, the im portation of Spani[h 

tobacco.-The remedy propofed, was, the 

culti vat ion of'tobacco in Virginia, and the 

Summer Wands. 

The motion was again taken into con­

fideration the nextday~ A debate e'n-

* S2e Journa's,. vol. j P 489, 
t See jCUf!l.::s, v~J. i. p. 578. 

fued. 
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fued.-Some were fat an abfolute prohi­

bition of tobacco;-It was urged, that 

fuch a prohibition would totally ruin the 
colonifts of Virginia; that the Company 

fhould at leaft be heard.-One of the pa­

tentees urged, that Virginia wa-s holden of 

the manor of Eaft Greenwich. And he a 

man who (as the Journals fay) "had his in­
~, tereft in Virginia~' was the only member 

of the houfe who feemed to doubt of the 

Power of parliament over the colonies: 
the othel" members feem to have had no 

doubt that the Parliament had a right to 

order the Virginians" to pluck ZIP all their 
" tobacco by the roots." 

On the 23d of the [arne month another 

petition from two planters in Virginia was 

read to the houfe. This too was agdinfl: 

the importation of Spaniih tobacco. The 

King by proclamation had ordered all to­
bacco (hipt at Virginia, to be forfeited; the 

Commons voted fnch forfeiture illegal. 

On the 25th of April. the bill for the 

free liberty of £iihing on the coafrs of A­

menca, 
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merica, was read a fecond time *.-1n the 

debate upon this bill it was urged by a Jer­
vant of the crown, "that it was not fit to 

" make any laws /lere for thofe countries, 

" which as yet were not annexed to th~ 

" crown."Mr. Guy, one of the paten­

tees~ urged the fame idea; but it was re­

plied on the other fide: "\Ve may make 

.. laws here for Virginia; for if the king 

" give his confent to the bill paired here, 

" and by the lords, this will controILi tIle 
" patent." It was added, that thefe co­

lonies were not in the fame predicament as 

Gafcony, &c. for thefe la.fi: were princi­

palities of themfelves. 
The bill was accordingly committed. It 

'Was reported on the 24th of Mayt, and 

ordered to be engroired; and on the firfi: 

of December it paffed the houfe t~ 

*' See Journals, vol. i. p. 591. 

t Ibid. p. 626. 

:I: Ibid. p. 654-

On 
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On the 26th of April another petition 
from Virginia was prefented t,o the houfce 

and read *. It was moved, and carried to 

refpite the debate on it till the 29th. On 
that day the houfe was about to proceed 
upon this bufinefs, when "the fpeaker 
"produced, and read, a letter from his 

"majefry concerning this petition; the 

" petition by general refolution was with­

" drawn t. 
This is all we know of the matter from 

the Journals: what was the ground of this 
general refolution does not appear; nor 

with regard to the refolution it fel f, is i~ 

perfeaIy clear what we are to underfrand 
by it. The word " refoluti.on" feems t~ 
be meant an aa, a refolu.tion of the houfe 

itfelf: yet the withdrawing of a peti~ 

tion, is an aa, which, however, the con~ 

currence of the houfe, to whom the petition 

is prefe~ted, may be .neceffary, is, in the 

* See Journals, vol. i. p. 6.c)i. 
t See ib. p. 694. 

nature 
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nature of it, an aCt of the Petitioners them·· 
felves, by whom it is prefented. 

From fuch premifes, the conclufion 

formed by a refpeCtable writer "*, that this 

was a renunciation on the part of parlia­

me~t of their right of cognizance over the 
colonies, feem& rather hafiy. That the 
withdrawing the petition was an aCt of the 
houfe itfelf, he feems to take for granted; 

that the ground of this withdrawing, was 

a confcioufnefs of the want of right to do 
any thing in confequence of the petition. 
1.$ another thing he feems to take for grant­

ed. 'Tis to fuch a confcioufne!s he feems 

to impute the future inaCtivity of the par­
liament, their not " taking further cogni­
., fance of the plantations:" and that, 

" till the commencement of the civil wars." 

What follows immediately after, feems , 
frill more extraordinary: ,. upon this 

"ground," fays he, (namely upon the 
ground of the hou[e taking no further 

I"~ ' 

* Pownal on the Adminilkttion of the Co­
Il1nies. 

N 'cog-
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cognifance of the Plantations till- the time 

of~he civil wars J meaning the wars in the 

time of Charles L) " upon this ground it 

"was the King" (fpeaking of James I. 
predeceifor of Charles) "confidered the 

" lands as Ius demefnes, and the Colonifis: 

"as his fubjeCl:s, in thefe his foreign do­

" minions, not his fubjeCts of. the realm, 

" or il:ate t.'~ 
What our author meant to give as the 

ground of James's opinion, was, I fhould 

~uppofe, the fingle tranfaCtion, whatever 

it was, if, or in, the houfe, whereby an 

end was put to that particular bufinefs ~ 
a~d it was fome fucceeding king. I fup­

pofe, (that is, Charles 1.) by wh.om, ifby 

any, fuch a notion muil: be conceived to 

have been entertained, as could arife from 
the continuance of a habit of acquiefcence, 
from the time of that aCt to th,e time of the 
civil war. 

tPownal on the Adminilhation of the Co­
Jonies, p. 50. 

Fat 
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For my part, I mufi own, I cannot well 

underfiand how it is, that from barely 

knowiDg that a petition was withdrawn, 

we are warranted ~o conclude the ground 

of its being withdrawn to have been a 

confcioufnefs of a want of right to pro­

ceed upon it. Efpecially when we find 

this withdrawing accompanied at the time, 

or fucceeded within a iliort time afterwards, 

by fuch refolutions as, in the nature of 

them mufr have been founded on the fup­

polition of that right. The refolutions I 

mean, are thofe fpoken of by this author, 

. when he teUs us that" the houfe came to 

" fame very ihong' refolutions upon the 
" nullity of the dau[es in the charters, 

" and paned a bill for the difannulling 
"them." Thefe are charters granted 

to, and - efl:ablifuing the Plantations: 

and it [eems rather extraordinary to go 

on in the fame breath, and fay that 

"the houfe took no farther cognif­

" ance' of the Plantations, till the corn­
u mencement of the civil wars." If 

N 2 by 
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by "no further cognifance," he means, 

no cognifance po fieri or to thefe refolutions1 
I 

,it feems rather difficult to find a commence· 

ment, for the habit of acquiefcence which 

he infers from thence, and which he fup­

pofes to have been the ground of fame 

King's opinion about the matter. If, on 

the other hand, by "no further cogni­
fance," he means no cognifance pofierior 

to the refolution, whereby the Virginia 
petition was withdrawn; then his notion 

. mufi be, that the coming to firong refo­

lutions, and even pailing bills upon the 

nullity of claufes in charters granted to the 

Plantations, is taking no cognifance of the 
Plantations. A propofition, which it feerns 

rather difficult to fubfcribe to. 

Indeed, fo far was the houfe from mean­

ing to renounce its, right of taking cog­

nifance of the Plantations, that but one 

year afterwards, we find them re-afTerting 
their jurifdiction over them. In the year 

1625 they revived the bill for a free £fhe-

ry 
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Fy. ,It was brought in on the 14th *; read 
the fecond time, and committed on the 

28th of February t; reported and ordered 

to be :engroffed' on the "th:t:; read a 
third, and paired the houfe on .the 7th of 

March §. 
The King refuled it iliould [cern, to give 

his confent to this bill: and 'we find the 
committee of grievar:ces clafImg the re­

ftraint of the Engliili fubjec1s in their fifile­

ry on the coafts of America among the lift 

of grievances lI. 
At the very beginning of the next Par~ 

liament, this bill was again revived. It 
,\vas read the firfi time on the 24th of 

March; read a fecond time, and commit-

. ted on the J7th of April; reported on the 

~2d, and recommitted in order to give 

lord Baltimore . time to be heard by his 

• See Journals, vol. i. P.819' 
t See ib. p. 825. 

t Se-e ib. p. 830' 
§ See ib. p. 831. 
H See ib. p. 863.' 

council ; 
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council; read a third time, and pail the 

houfe on the 10th of May *. 
I do not fee then, in what fenfe it can 

be faid, that the hou[e did from tllat 

time-that is, from the time the King's 

letter was read by the fpeaker-take no 

farther cognifance of the Plantations. 

Surely the thong refolutions, and the par­

ticular bill referred to by this author; 

furely the reviving and pailing this 1aft 

bill in two differenLfeffions; the hearing 

counfcl againfl: it, on behalf of one of 

the Patentees, was taking cogllijcmce of 

them. 

Thus then {tood the cafe, previous to 

the ciyil war. The Patentees :md Planters, 

pre[ent di vers petitions to the Commons of 

England: . they are heard by their COUll­

fel: no objeCtion is made to the jurifdic­

tion of the Haufe, except by theflrvC!nts 

of the crown. The Patentees, who were 

members of the upper haufe, were prc-

11< See Journals, vol. i. p, 874, 884, 88f, 998• 

7 fent 
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fent at the 'debates ,: the Pat~ntee6 who 

were members O! the lower poure, were 

allowed to debate, and vote: for this rea­

fon, becaufe the matter regarded the Com­

mon-wealth as much as would a debate 

.concerning any Engliili County. The 

houfe dec1ares, that laws made in Parlia­

ment, were bindiog in the Colonies: af­
ferts their power of prefcribing to ~hem 

what prod~a:s they lhould, or ,iliould not 

cCultivate: diftinguiili between the Colo­

nies and Norman poffeffions: and actually 

.do pafs bills, difpofing of the property of 

the colonies. 

That we do not meet with more fre­

quent- affertions of the povverof the houfe 

over the colonies, is eafy to be <l:ccounted for. 

The intermiffions of parljament were fre­

quent. When they met they hadgrtevances 

of a higher nature, and which touch,ed them 
more nearly, to enquire into. Their own 

:<1omeftic rights; their own civil, political, 

perfonal, liberty, all were attacked: all 

,N 4 called 
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called for the ftrongeft. and moa manly 

efforts to maintain them. 

The acts we have already cited, are at 
once the plaineft acknowledgements 01\ 

the part of the Grantees, and the ftrongeft 
affertions on the part of Parliament, that 
the charters were by neither underftood 
to have conveyed the po~ers, and exemp­

tions, they are now pretended to have con­
veyed. 

SECT. 
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SEC T. Vnf. 

lJ7h.1t power did the Parliament exerdfl 

over the Colonies from tile beginning if 
tile Civil War to the Re./iJratiolZ ? 

D URI N G a great part of the period 

comprifed in this fe.:tion, one or 

both of tllC Houfes of Parliament affumed 

to themfelvcs the wllOle power of all the 

three branche s of the legiflature; of King. 

Lords, and Commons. ,\V ere the prefent 

therefore a difpute between the King and 

the other branches of the Legiflature,touch­

ing the limits of the fe;Jarate powers each 

might refpeClively claim over the Colonies. 

all reference to ordinandes pail during this 

period ,YQuld be impertinent. But the quef­

tion i~, what power the whole Britilh Le­

giilature, in whatever hands it be veiled, 

may conflitutionally exert over the Colo­

nics: and to this quefl:ion, I apprehend 

the 



ACTS RELATING Part II. 

the ordinances of this Parliament are per­

tinent and concIufive. 

1 n the year 1643, . in confeq uence of '!­

petition, as it is faid from one of the plan: 

tations, an ordinance was pafTed appoi~ting 

Robert Earl of W'arwick "Governor in 

"chief, and lord high admiral of the 

" Plantations belonging to the King in 

"America." The powers intended to be 

conveyed by this ordinance feern to have 

been thought too extenfive to be entrufied 

in the hands of one man. And therefore 

five Peers, and twelve members of the 

10.,ver houfe, are appointed to afIift the 

Earl. In conjunCtion with thefe Commif­

fioners, or any four of them, the Earl is 

empowered to examine into the flate of 

the Plantations; to fend for papers and per­

fons; to remove fnch governors and offi· 

cers as they fee fit; to appoint others, 

'and to "affign over to them fuch part of 

u the power ,md authority, in this ordi­

"nance granted t') the c;,:ef Covernor 

" and 
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"and pom-miffioners, as he £hall. think 
,. fit '.F." 

_ The [arne ordinance, q. f~w alterations 

and ~dditions only excepted, was from 
-time to time renewed and confirmed. 

In the next year another ordinance was 

pafl, exempting the Planters of New Eng­
land from all duties on goods imported 

from this kingdom into New England, 

for the ufe, and confumption, of the inha­

bitants themfelves; and on all goods and 

mercha};ldifes of the produce of New Eng­
land imported thence into England, " un­

" til both houfes £hould take farther order 

" therein to the contrary t:' 
In the year 16+6 another ordinance was 

paired, exempting the Plantations from all 

cufloms, fubfidies, taxation, impofition, 

or other duty, except the Exc!fe; provided 

their trade was carried on in Englilh Bot .. 

tOJDS :j:. 

* See Lord's Journals, vol. vi. P.29 1• 

t See ib. vol. vii. p. 75' 
~ S~e lb. vol. viii, p. 685. 

It 
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It is then clear that the Parliament at 

that time thought. they had a right to lay 

any tax they faw fit on the Americans. 

If they had not a general right to lay 

taxes, they could not have a right to affix 

certain conditions to a general exemption 

from taxation; much lefs could they have 

a right to adopt the particular mode of 

taxation prefcribed by this ordinance; a 

mode of all the leail: expentive, it is true, 

but which is generally confidered as of all 

the moll dangerous to liberty. 

In the year 1650, an act was pail: to 
prohibit all trade with Barbadoes, Virgi­

nia, Bermudas, and Anlego *. 
The preamble to this atl: fets forth, 

that "in Virginia, and divers other 

~, places in America, there are Colonies and 

,< Plantations, which were planted at the 

" cq/l, and fettled by the people, and by 
" the aut/lOrity of this nation; which orr, 

" and ought to be jubordinote to, and de-

*' See Scobel's Acts, ch. 28. 

" pendent 
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"pendent upon, England, and have ever 

" fince the planting thereof ban, and ought 

., to be, IubjeCl to fueh felws, orders, and 

" regulations as are, or flall be ~ade by 

~' the Parliament of England." 

This declaration is {hong and pointed. 

But" no precedent (we are told *) can be 
" drawn from this period.'~ The reafon 

affigned for this a{f~rtion is, that "the 
" Parliament aCted here, not as Lfgfjlature, 

." but as Sovereign:" if therefore "the 

"King could not legally exercife fueh 

"powers over the Colonies, confidering 
"the inherent, natural, and efiabijilied 

" rights of the eolonifis, we may, a for­
"tiori, doubt the rights of thefe powers 

" in the two houfes, called then the Par­

~, liament, acting as S::>vcreign." 

It is not perhaps at firfi fight eafy to 

underfiand the difiinCtion here intended 

between" Sovereign" and" Legiflature." 

From the context only we are led to con-

'" See Adminilhation of the Culonies. vol. i. 
p. 126. 

elude 
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elude, that by" Sovereign" is meant the 

King in his executive -capacity; that is, 

in that capacity in which he has a power 

of iffuing commands concerning indivi­

dual aCtions, addreffed to individual per­

fons. But the ordinances here referred to; 

are commands concerning forts of- acrions 

addreffed to forts of per[ona. They could 

not therefore, it :lhould feem, be iifued by 
the two Efiates, as fuppofing themfelves 

to fiand in the place of the King in his ex­

ecutive capacity; but by the two Efiates, 
as fuppofing themfelves alone, and with­

out the concurrence of the King, to be in­

vefied with the whole legiflative power. 
On this fuppofition, however falfe, it 
does not appear, that the two Efiates meant 

to aifume a greater power than that which 

is now lodged in the three Efiates, in the 
King, Lords, andCommonstaken together. 

The power of the whole, taken together, 
is now the fame as it was then. The on­

ly change effected !inee, is in the d;firibu­

tion of the difiinCt powers of the refpec-

tive 
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tive branches of the whole. If therefore 

the proceedings of this Parliament may, 

not ferve as "a precedent," they may 

yet ferve as a thong tejl£l7:(72)', that iOt 'ivas 

tl1en the general opinion that the fupreme 

power of England, in whate'ver hands 

that PQwer was lodged, had a right of 

making laws and levying taxes in the Co ... 

lonies. I t is a proof at leait, that the 

opinion of thofe times was, that the Co­

loniesalways had been, and ought to be, 

fubjeCt to the laws of England, whether 

thofe laws had taxation or any other objefr 

in view: that the enforcement of obedience 

to thofe laws wa~ perfeClly conliitent with 

the tjiablifled* rights of the Colonies. 

'* I mention only ejlablijhed rights, bccaufc I 

know of no other rights in a fiate of civil foeiety. 

The terms of natural an(! i-nbefent rights, wh.e~ 
applied to men in fuch a frate, are to !ny un(ler"'­

fiauding, perfeCtly unintelligible. I may do wrong 

perhaps in -making this avowal-B'ut fueh is -the 

narrownefs of ,my capacity, that I think the qti­

zen is to look for his rights ill the laws of his 

country, _ 

Nor 
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Nor let it be forgot that thefe were the 

opinions of men who £bnd high in the 

eftimation of the world; men whofe names 

are delivered down to us with the endear­

ing epithets of Champions of liberty, and 

defenders of the rights of mankind. "In 

" all the anna!s of recorded time (fays an 

., hifiorian, whom F,-eedom has marked as 

" her own *) never had fortune reared fo 

" tall a monument of human virtue, as 

"were the atchievements of this Affem­

"bly."-" They had recalled the wifdom 

"and glory of ancient times. "-" Eng­

"land bade fair to outdo, in the con­

" fiitution of her government, every cir­

" cumftance of glory, wiJdom, andfili::ity, 
" related of ancient and modern empire." 

-" Engliihmen were on the point of en­

"joying a fuller mea[ure of hap?ine[s, 

., than had ever been the portion of hu­

" man fociety." The opinion of men 

• M'Cauley's Hifrory of England, \'01. v, p. 

91 •. 

like 
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like thefe, on fuch a fubjeCt as this, muft 

furdy have its weight with the friends of 

freedom. Let it not be forgotten then, 

that there architeCts of virtue, there re­

ftorers of glory and of wifdom, thefe crea­
tors of human happinefs, confidered our 
colonies in America as fubjea in all 

things to the fupreme power of England; 
treated them as fubjeCls; regulated their 

internal rights; laid on them internal 

taxes. 

o S E CT_ 
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SEC T. IX. 

,What powers: .. did the p(lr)i{]ment exercift 
over the 9olonie.r from the. ReJloration Iff 

tire AccejJioJ} if/us prefini,M'deJiy? 

.'~ A. FTER the: R~O:orati()n, when 111a.n.~ 
" . ',Qf the righ~s. of the fubjefr, and 

" of the confiitutioll were fittfecl, the con-
, , .. 

" fiitution of the colonies (we are told) 
"received their great alteration." This­
alteration, it is added. confined in this, 
1:' that the king participated the ~ove­

" reignty of the colonies with the parlia­

" ment*." 
Thus far the author 1 am quotmg; at 

the fame period, according to him, the con­

ftitutionof England wasfittled; that of the 
colonies altered. I muft own I am Dot 

able to perceive the gFOund of this dif­

tinCtion. Altered perhaps is the term I 

'" Adminifhation of the Colonies, vol. i. p. IZ7. 

might 
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might prefer for both; but if I called 

the one a fltt/eme!2t, I fhould call the 
other by the fame name~ For if it 
be true that before the Reftotation the 

king refufed to participate with the other 

eftates the fovereignty over the colonies; 
it is equally true, that he took more than 
. what is no w allotted to him as his .£hare 
in the fovereignty over Engla~d. If it 
be true, that after the Reftoration he con..;. 

fented to participate with the other eftates 
the fovereignty over the colonies; it is 
equally true, that he left the other eftates 
in the undifturbed enjoyment of their 
{hare in the fovereignty over England. 
Why one of thefe cafes fhould be ftyled 

" !in alteration," and the other" aflttle­

" ment," is. I own, more than I am able to 

underftand. 
One alteration no doubt there was­

The colonifts at £lrft appealed to the par­

liament, as to a protetlor, againft the 

power of the crown; and then the jcrvants 

.02. of 
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of the crown denied the competence of 

parliament to interfere. Now the fervants 
of the crown appeal to parliament as alone 

having the power of regulating the colo­
nies: and 10! the colonifls deny the com­

petence of parliament to interfere. 

We have feen that, before the civil war, 

bills were carried through both h~ufes for 

regulating the trade of the colonies, and 

for limiting their internal rights; to thefe 
bills the king refufed hisconfent. There 

were no bills for taxation, becaufe the co­

lonies feem to have afforded nothing tax­
able. During the civil wars the two 

eftates went farther, ordinances were made 

for taxing the colonies; to thefe the con­
fem of the king was not afred. Since the 

Reitoration the three eftates have aCted in 

concert, and feem to have exercifed when, 

and as they faw fit, over the colonies, the 
-fame power which, during the civil wars, 

.l)ad been exercifed by the lords and com­

mons alone. 
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No ; wc-are told"', till the prcfent reign, 

" the policy of Britain towards her colo­

"nies was purely commercial; and the 

"commer.cial [yftem wholly reftriLtive. 

"It was a fyftem of monopoly.-That 

" from hence alone !he propored to make 

" the colonies contribute; diretlly, I mean, 

" (fays the gentleman) and by the opera­

"tion of her fuperintending legiflative 

" power, to the firength of the em pire." 

The gentleman ventures to fay, " that 

" from the year I 660, to the unfortu· 

" nate period of 1764, a parliamentary 
" revenue from thence was neyer once in 

"contemplation. That this nation never 

" thought of departing from this fyflcm 

" of its own choofing, until the period 

"immediately on the clofe of the lail: 
,. war." 

I am not a very venturous man, yet 

here, I think, I may vC1lture to fay fome­

thing: I may venture to fay, that gentle-

'* Ste IV: r. Burke's {peech on American taxa~ 

tion~ p. 38, 39, 44· 
men 
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men who fay thus ar~ either themfelves 
under a. mift",ke, or mean, to lead other~ 

rnto one. This I J1lay vel1ture to fay~ 

having proof before me: the faa. is 

not as alledged. A par iamentary reve­

nue has been thought of often; fome~ 

times even raifed; Tl!ifed by parliament, 

and quietly fubmitted to by the colonie$. 

Monopoly was in fome infiances extended 

over the colonies in favour of England~ 

True; fo was it in other inftances oyeF 

England in favour of the colonies. 

I {hould not have the courage to contra-­

dia an aiTcrtion made fo foleml1Iy, by fuch 

a man in [uch an aiTembly, if I were not 

fupported by the hig~eft authority, no lefs 

than the records of parliament. 

To this authority let us appeal; let us' 

turn to the ftatutes, there we {hall fee that 

few parliaments have fat fince the :£ra of 

the Reftoration, which have not paft acts, 

not only for regulating the trade of the· 

colonies, but al[o for ordering and Iimit~ 

iOg,i 
•• f 
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ing, their internal rights, 'and- for laying' 

taxes on therri. 

The navigati-6h aCl:* has been: fo often 

cited in this controverfy, thaf it 'Would per­

haps be fuffident barely ~o name it; but i 
would willi to ebferve, that the colonies 

ought not to confider it barely as a rtftric­

tive act. True it is, that it lays the coloJ 

nies under certaill rejlf£Clioiu j but then it 
is equally liberal in fecuring them certain 

advantages. 'fheir {hips are confidered as 

EngliLh lliips; their mariners -as Englilh 

mariners t. So far then as the increafe of 

navigation and mariners was in contem­
plation, the colonies participate in the be­

nefits of this aCl:, as fully as the Englilh 

themfelves. Confidering it as a refiriCtive 

aCt, and it does more than regulate the 

-trade of the colonies j for it not only pre~ 
fcribes in what veffels, and to what. places; 

the goods of the colonies may be exported~ 

'* 12 Car. II. c. 18. 

t 13 & _~4 Car. II~ c. JI. fea:. 6. 

04 ,but 
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but limits One of their internal rights; it 

prefcribes what perfons may aCt as mer. 

chahts, or faCtors; in the colonies. 

The idea of this aCl was borrowed from 

the ordinances of the long parliament, 

and from the aCls of Cromwell. In pur­

fuance of the fame idea, three years after­

wards the parliament palfed another act, 

" to maintain," as they expre[s them­

felves, " a greater correfpondence and kind· 

" ne[s between the Colonies and England, 

" to keep them in a firmer depmJ'nce on 
"it, to make this kingdom a Raple, not 

" only of the commodities of the planta,­

"tions, but alfo of the commodities of 

" other countries for fupplying the~* " 
To this purpo[e the act puts their trade 

under farther regulations, directing, that 

no European goods {hall be imp?rted into 

the plantations, but fuch as {hall be {hipped 

in England, and proceed directly on board 

• See 15 Car. II. C.7. 

EngliJb 
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Englijh· * fuips, navigated by an Englifo * 
mafier, and with three fourths at leaft of 

the crew Englijh "* mariners. The penal­

ty is fOIfeiture .of the goods and veffel, one 
third toth,e king, one to the governpr of 
t.he plantation, if the feizure is made there, 

and one third to the informer. And to fa­

c;ilitate the recovery of the .penalties, the 
informer has 4is option of fuing either in 

the kiqg's courts of the plantation where. 
the ,offence is committed, or in any court 

of record in England. 

As a c.ounterbalance to thefe reftrictions, 
the farne act grants them certain privileges 
in the exportation of rea coal. It confirms 

and incrcafes the penalties of a former aCt 

-r forbidding the plantation of tobacco in 

England, "becaufe" fays the act, "the 

" planting of it is a difcouragement to the 
" colonies," remarking at the fame time, 

* Under thefe terms,· as we obferved above, 
are included veffels built ill the plantations, and 
fubjeCls of the plantations. 

t J2 Car. II. c,34. 

that 
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that notwithftanding the peh~t1ty impofed 

bY' the former act of forty ]hillings a rod,' 

the planting of tobacco in England didflilf 

c'ofltt·nue.-This furely was no mean facri-', 

fiee to the welfare of America, and the 
fyftem of monopoly is riot entirely in favor' 

of England. 
Though the penalty for planting to­

bacco in England or lreland, impofed bY' 
this laft a.:l, was no lefs than ten pounds' 
a rod, ftill the profits ari6ng from it were 
fo great, that this provifion was infufficient 

to prevent the planting of it; and there­
fore, by another act *, power is given to 

juftices of the peace" to pluck up and ut­

"terly dellroy" all tobacco planted in 
England or Ireland. 

The legiflature whilft it takes thefe effi­

cacious means of fecuring to the colonifts 
the monopoly of tobacco, repeats and en­

forces its former directions for keeping 

them in a firmer dependence on England, 

* 22 & 23 Car. II. c, 26. 

anl 
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4nd preventing their trade from being di­

w6rted elfewhere than to this kingdom, 

" which hath (fays the af.£) and doth, daily 

" [uffer great prejudice by the tranfporting 
" of great number of the people thereof 

" to the faid plant~tions for the peopling 

" of them.'? 

About three years after this, the legiIla'­

~ure went farther. It patTed an aCt laying a 

tax for the purpofe of raiflng a revenue t. 
, This act begins by allowing the impor­

~ation of train-oil, whale-fins, &c, caught 

and imported in Engliih vetTels, free of all 
cuftoms and duties, and the importation of 

pili, &c. caught and imported in veffels 
built in the plantations, on payment of 

certain duties there named. 

It then recites, that the liberty which 

had been granted, of tranfporting free of 
all duty the productions of one colony to 

another, had been abufed,-that the co­

Jonifts were not content with enjoying this 

t 25 Car. II. c. 7. 

freedom 
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freedom from duties on goods tranfported 

for their own confumptim, in wllich they 

had a manifeil: advantage over the Englilh, 

who paid large duties for the fame articles, 

but had tranfported and vended large quan­

tities of their goods to other Jldtes of Eu­

rope. 

To prevent this, it is ordered, that fe­

eurity {hall be sivea to tr:1O[port all filch 

goods direCtl y to England, \Vales, or Ber­

wick. In default of [uch fecurity a duty 

is impoled on certain enumerated goods, 

to be coHeaed there in America by qfficers 

to be appointed by the commiffioners of 

the cufioms in England, under the autho­

rity and direCtion of the lord trea[urer of 

England, or commiffioners of the treafury. 

The penalties to be the fame as for non­

payment, or defrauding his majefiy of his 

cufl:oms in Engl and. 

- It has been very juflly remarked·, that 

the duties impofed by this aa, cannot be 

• See Controver(y between Great Br:tain and 

her Colonies reviewed, p. 163. 

COll-
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confidered as meant [oldy to regulate the 

trade, but are evidently intended to raife a 

revenue. The reafons alligned for this' af­

fertion appear to be conclufive. 

The aa: declared, that the Englilli fub­

jea:s paid duties on thef..:: commodities, that 

the trade from one colony to another was 

greatly incr£qftd. This is at once affign­

ing a reafon 'u;hy the trade between one 

colony and another could now bear the 

impofition of duties, and pointing out the 

me:lfitre of duties to be impofed; accord­

ingly the duties impofed by this act on 
goods exported from one colony to an­

other, were the [arne as were tllm paid on 

the falp;e commodities confumed in Eng­
land. Th.efe taxes therefore were e).pefled 

to be paid, and therefore were intended to 

raite a r,evenue. 

There is only qne exception to this :­

the duty on logwood carried from one co­

rony to another, is fo high as tJ exceed the 

pollible profits of that trade. In this in-
,.., 
I 

fiance, 
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fiance, therefore, and this alone, the tax 

was intended t~ operate as a prohibition. 

The act was worded very incorrectly. 
Of twoconftructions the colonifts very 

naturally embraced that which was moil: 

favourable to themfelves. They confidered 

the payment of thefe duties, as a difcharge 

from giving the feeurities not to go to any 

foreign market. 

This claufe is therefore explain€d by 
another aCt made .in the year 16.9.6. *. .It 
is there repeated, that thefe duties are to 

be paid on goods tranfported from one. co- . 

lony to another. And it is farther provid­

ed, that notwithfianding the payment of' 

fuch duty, the fame' fecurity is to be given, 

that the goods are to be exported only to 

fome part of his majefty's dominions. 

This explanation of the former Atl: af­
fords a corroborating proof, that the duties 

impofed by that ad were intended to raife 

a revenue. And as a {till farther proof we 

'*' See 7 & 8 Will. III. C. 22. 

may 
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may obferve, that the officers to whom 

thefe duties are to be paid, are called 

" the office~s for colleClihg and managing 

" his majefty's revenues." They have the 

fame powers of vifiting, fearching, and 

· entering warehoufes, wharfs, &c. as the 
officers of the cufl:oms in England. 

Abou,t this time it fhoulQ feern the colQ-

• ~ies .had :p,,:ifed fome laws to defeat or 
counteraCl: fome other law made here in 

;Englan4 rdating to the colonies; and 

· ther~fOJ'e. th~ Iaft . aCl declares, " that all 

" laVi-s, bYt'!-I~ws, ufages Of cuftoms,. ~t 
" thlf time, or which hereafter ihall be in 

" prat-rice in any of the faid plantations, 

" which are i~ any wife repugnJ-Jnt to the 

"bgqre-mentioned law~ or .any of. them, 

~' fo ~ar as they do relate to .th~ faid platt­
,-' tations, . or any of them, ;or which are 

" any .. 'Wi[~ repugnant to ~t~~ prifentac:t. 
" or to' ,aniY: otlter law hereriff:er:, to be made 

"in this kingdom, fo far as fuch laws . , . .. ,- , 

" fuall relate to and mentiQ-lZ t4~ faid plil?-
6 . . "tations, 
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" tations, are illegal, null, and '7:oiJ, to all 

" intents and purpofes whatioever." 

Thus far the fiatute ;-than which a 
fuller and more formal exemplification 
and affertion of the fupremacy of parlia­

ment over the colonies, in all matters what­
foever, can hardly be imagined; and this 

a f1:atute, one of the exprefs purpofes of 

which is the laying taxes for the purpofe 
of a revenue. 

The fame act orders and limits the in­

ternal rights of the colonifts; for it pre­
cludes the colonifts from alienating their 
lands in favour of other than natural born 

fubjects. 

In the reign of queen Anne, an act *" 
was paffed laying rice and molaffes under 

the fame prohibition of exportation to any 

foreign market, as the other commodities 

enumerated in the 25 Car. II. c. 7. 
Another act was paffed in the fame 

reign, granting bounties on tar, pitch, 
roun, turpentine, hemp. &c. This act 

.. See 3 & + Anne, c. 5. 
forbids 
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forbids all the inhabitants of New Hamp­

£hire, Maffachufet's Bay, Rhode Ifiand, 

&c. to cut down any pitch, pine, or tar 

trees, riot aQualiy inclofed, and under a 

certain diameter §. 
This furely is not a bare regulation of 

trade: it is, if any thing can be, a limi­
tation of an internal right of the colo­

lies. 
In the fame reign an a'2 was paIred for 

atcertaining the rates of foreign coins 

within the plantations in America *. This 
too is the limitation of an internal right. 

The aCt t for the eftablifhment of a ge­

neral poft-office, is clearly an aCt impofing 

duties for the purpofe of raifing a reve­

nue. The fubjeas in America, are by 
this aCt, put under the fame refiraints as 

the tubjeCts of England: they muft fend 

their ietters by the meffengers employed 

by one common pofi-mafter: muft pay the 

§ See 3 & 4 Anne; c. 10. 6 Anne, c. 30. 
• 6 Anne, c. 30. 
t 9 Anne, c. 10. 

p rates 
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rates Qrgered, and apportioned by th~ faJ!i.~ 
legiflatuny• -

By an' aa in the very beginning of th~ 

reign of George I. the duties created b'Y: 
the 25th of Car. II. are mentione.d ll;nder 
the titl.e qf "Plantation Duties':' and are 

ordered to be paid into tl~e Excheouer. and 

appropriated to pUI:poft:;~ pr~fqibed by this. 

aCl *. 
Ao.other aCl paIred in the f~.me reign. t; 

for the purpofe of encoura£;l.pg tge imp or .. 

tation of naval frores, is equally ap~licable 
to our' purpofe. Among' the, variety q( 

regulations in it, fome £~vol1ring the· co­
lonies, are others laying reftriClions on 

them, and that in ma,tters, of int,ernal re .. 

cOI).omy. 

It g,rants a bounty upon the)II!portatioIl.. 

of heriJ,p: direCts that the. pre-~JI?Ption of 
it be te~dered to the eommifrl,On.er.s Qf the 
navy: allows the importer 'to.. difpafe' o~ 
it as he pleafes, if they do not contraCt 

* I Gel- I. fiat. 2; C; Ii:,!. '4-
t 8 Geo. I. C.12. 

fot 
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for it Within twenty days: ,it grants a 

bounty on wood, plank, timber, arid lum­
her. it 'regilla:t~s the conditions on which 

t,he bounty granted by ail aft of ~eeri 
Anrte to the importation of pitch ~nd tar, 

, .. 

lliould be payable. It multiplies; and ex-

tend~, the prohibltlons concernmg cuttlng 
down. or delhovinQ" white nine;;;.trees. By 
the aCl: of the ninth of Qt.!~en ~nne,.al­
rea~y mentioned; white p~ne-trees ofa 

cer.tain di1he~!lion only. were indnded in 

the prohibition: by this act it is forbid 

to cut: thetri down generally. By the ad: 
'of QEeen A.mi~, trees being the property 
of a:i1y private perron; were excluded· from 

the prohibition; by this' ~Ct, fuch trees 
.bhly are excepted '~as gro~ within any 
., taivnjhip; or the bounds, line~, and li-

" :nits thereof." 

By another act of the fame reign *, it 
~s otdefedthat aU furrs, ~xpbrted from the 

pz planta-
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plantations, lhall be imported direaly to 

Great Britain, and not elfewhere. 

By a~other act, copper ore is fubjeCl:ed 
to the fame regulation t. 

In the reign of George the Second an 

act was palfed t, by which the prefervation 

of pine- trees in the plantations, is fEll far-

ther provided for *. . 
By another act II all riCe in general is 

again declared to be among the enumerat­

ed commodities, which are to pay a tax 

on being tranfported from colony to colo­
ny, and which cannot be carried direCtly 

to any foreign rr..arket. The act then ef­
tabliilies an exception to this general rule; 

and allows that "any of his majefty's 
"fubjeas, in any {hip or vell"el, built iu 

" Great Britain, or belong~ng to any of 

t 8 Geo. I. c. i8. 
t 2 Geo. II. c. 35. 
'* On the other hand, that faveur might go 

hand in hand with rdhiClion, premiums are re­
newed or extended to the importation of mails, 
yards, tar, pitch, &c. from the plantations. 

U 3 Geo. II. c. 28. 

" his 
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"his majefty's fubjeas r¢i:"ng in Great 
H Britain, navigated according to law, and 

" having cleared outward in any port of 

" Great Britain for the province of Caro­

" lina, may {hip rice in the faid province, 

" and carry the fame directly to any part 

" of Europe to the fouthward of Cape Fi­

" nifierre." 
Another aCl '* of the fame reign per­

mits the importation of all non-enumerat­

ed goods from the plantations to Ireland. 

Hops were among the non-enumerated 

goods. Clearly, therefore, by the terms 

of this act, a right was given to the Ame­

ricans to import ho.fls of their own growth 

into Ireland. But this WllS not the inten­
,tion. In the next feffions, therefore, an 
. aCl was pa{fed, ranging hops among the 

enumerated goods t 
The 

* 4 Gco. 1,1. c. IS' 
t 5 Gco. II. c. 29. The title is-,-" An all 

" t~ explain, and amend an an, intituled an aCt 

" fur i,mporting from his maje1ly's plantations ill 

p 3 " America. 
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The fame parliament, and in the fa~le 

(effions, exercifes two of the highefi aLh. 

of 

-" America, goods not enumerated in any all, fo 

" far as the [aid all relates to the importation of 

" foreign hops into Ireland." 

1 cite t:his only to !hew what pains are taken 

to give awkward, and (what is worfe) untrue titleS: 

to our acts. For the act faid to be explained, i~ 

not at aIL ex plained. An exception only is roade 

by the fecund aCt to a general permiffion grant~d 

in the firft. The matter concerning which, the 

aCt is raid to be explained, is not once mentioned in 

the original aCt, 

In the· body of this explanatory aCt, it is faid, 

" that doubYs ·had arifen \\ !let her the liberty of im­

" porting hops was not given in the former act." 

Now no dcubt CQuld arife. The liberty was as 

clearly given as words could give it. All goods~ 
not enumerated, might be imported. I-lops were 

not enumerated. 

This is only one, out of many inftances I could 

cite, of this inaccuracy in the compofition of lid!; 
law~.; and of fomething worfe than inaccuracy in 

the manner of fupplying omiffions, or rectifying 
,ni!l:akes in them. 

Bad the fecond aCt candidly declared that the 

legiflature had not recolleCted that hops were not 

among the enumerated goods :-had it allowed the 

importation 
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of internal legiflation. In one and the 

fame law it alters the natitre of evidence 

in their totlrts' of common law; and it 
',alters the nature of their fifiates, by treat. 

ing real eitates as chattels. 

The pr€amble of this act declares "thit 
"'his majefiy's fubjeCl:s trading. to the 
n rlant~tiohs', lie under great diffi.culties, 

" for want of , more eafy methods of prov­

"ing. recovering, and levying of debts 

<, due to them, than are now ufed in fo~e 

'" of the faid plantations~"-h declares the 
re~edyiI1g of thefe inconveniencies neeef-

. importation of fuch of them to Ireland as fuould 
b:: !hipt before the fecond aCt could be duly noti. 

ned,: had itthen clatTed hops ariio'llg the'enum'e'nit­

ed goods for'the future, the legHlatute would have 

{poke;l a langliage becoming its oWn gravity, .alid 

di~nity. But to call that ari explanation, which 

was only t~e {upply of an omiffion; to fuppo{e a 

cloubt~ wh'eteno douht could arife; to infilluate 

a cenfure on the underftandings of.tnqfe, to whom 

the command was addretTed; when all the cenfure, 

if anx, was due to the carietTnefs of thof~ who if. 

rued the command; betrays a levity and puerility, 

that too often difgrace the legiflature. 

fary 
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fary to retrt~ve the credit formerly given 

by the inhabitants of Great l3r~ta.i~ to the 

inha~itants of the plantations t. 
• From this preamble alone we mig~t 

fairly have con~luded, that the fubordi­

nate kgi~atures in AJ;Ilcrica muil J:ave 

been apprife4 of thefe inconve:nienccs, and 

had either refufed, or at leafl neglected to 

provide an adequate remedy. 

But, indeed, we haye more po~tive proof 

that this was real!y th~ cafe. The bill 

was brought in, ~n confequence of repe~t­

ed petitions from the merchants of Eng­

land. They fet forth, that by the laws 

then in force in the plantations, the Bri­

tifh fubjeCl:s had none, or at leafi but a pre-

.carious remedy for the recovery of ~heir 

juil debts .. They fet fo~th, tpat the fame 

laws had laid partial d~ties on 'the Britiih 

fubjects trading there; duties higher than 

thofe paid by the inhabitants of the cob­

nies t. 
t 5 Geo. II. c. 7. 
t See Comm. Journ. vol. xxi. p. 794. 

\Vhat 
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\Vhat the provincial legiilature~ would 

Dot, or at leafl did not do, p~rlia!llent 4id 

for them. 

Tq facilitate the proof qf debts, h ent.. 
aB.:ed, that an affidavit take~ before the 

II?-ayor, or other chief magiftrate of any 

tovm in England, and properly authenti­
~at~d, ihould be received as legal evidence 

ip a~~ the cou~ts in the plantation~, ~nd 

hav~ tht:; fame force, and effect, as the 

perfonal oath of the plail1tiff ma~e t/lere in 

opeq court. 
To facilitate the recovery, and levying 

of debts, it enacts, "that lands, houfes, 

"negroes, other hereditaments, and all 
" real eftates whatever, fhould be liable to, 

" chargeable with, all debts due either to 

" the king, or any of his fubjeds, and be 
" a./lets for the fatisfaCtion thereof; in the 

" fame manner, as, by the law of Eng­

" land, real eftates are liable to the fatis­

" faction of debts, due by bond, or other 

" fpeciality." 

In 
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1.' Ihthe f:im~'fe-ffio~5, parli·ame~t tHought 

~r~r to ;prohilfit ibfolutely, and: ilndet 

heavy penalties of fine and con-fifcation, 

t~ exportation- of hats from the- pRl~lta. 
tions: eithfr from one plantation to an­

other, or to any other place wharf6e"ert~ 
The fa\TIe act fix'es the numbdr -~f ap­

p-reftti~es . tb4t ea~h manuf;aurer 'of hats 

~'.ly have;· the:time each man1lf-a:chireriis 
t,dferve a-s 'a-pprentice, before' h(: cart make 

n~t'8; and -pr<iliibit~ the erl1ployrilent of 
negroes in hat-making, under· :a -pchalty 

'offive p0unds a month -for each riegr-o fo 

£mployed~ 

The fame parlia-ment, which thus pre-· 

c1uded the -plantations· from one hr-anch of 

t1'ade, favoured them in another. An act 

was paft the fame fdRons, to encourage 

the growth of coffee in the plantations t. 
-Theinland'duties on all coffee imported 

from the plantations, are diminiihed by 

olle flt+r.th. And provifion is made againft 

: t 5 Geo. II. c. 22. 
IlL 

::: 5 Geo. II. c.24. 

the 
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tge irn.,pprtation of fureig:ncof[ee into the 
p'lantations. 

II;l the n~xt feffiqns an act w,as I?afi "for . 
• " th.e ,b~tter fecuring, a,nd encouraging' of 

. . . 
" the trade of his majefty's Jugarcolonies 
" ~n Amerisa §," 

ThIs att im pofes certain 4uties on all fo­

reign fpirits, mol!l~es, fyrups, fugar, and 

p~nels." imported into theplaptations, . 
. . The duties are to be le,viec;l" anp ~aid, 

~Qr th~ ufe of his maj~fty~ his heirs, and 

fm:cdfors. 
, The aB:, u,fes th~ tec~nical words of 

"i,ive', ;:tnd grant~" 

IIere then at leafY, ~m~ would th~nk," 

was Clearly a duty, iFIlPofed for the purp9[e 
of raijing a reve;nue.' 
. Oth~r'~a:s (weh,!ve ft;en} have impofed 

dl~ties for tJ:!e fame pU,rpofe., ~ut (fays a 

c~rtain gentleman*) ,. the words which 

" di!tingJ.ll!h revenue laws fpecificalIy as 

" fuch. had been" he thi~~s, premeditate/v 

§ 6 Geo. II. c. 13. 
:It See Mr, Burke's Speech, p. 391 

" avoided." - ' 
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" avoided."-If there be [uch emphafis in 

thefe words, that the avoiding them every 

~rer~ was matter of delign; here then 

we cannot help concluding they were pre­

meditately uJed. 
No, f:l)'s the fame gentleman. For look 

at the title of the aa. If the title of the 

,la, indeed, had purported taxation, it 

would have been quite a different affair.­

But" the title of this aa, notwithft<l:.ndi~g 

"the words of donation, confiders it 

" merely as a regulatiDn of tr~de."-So 
then parliament is ~t liberty to be as boun.,. 

tiful as it pleales in aEls.of donation, out 

of the goods of the Americans, provided 

it do not ufe terms of donation: or it may 

cyen ufe terms of donation in the pream­

ble, or in the body of tlc.e aa, provided 

the title of it, be a title of regulation.-So 

then the {lamp aa would have been good, 

and confiitutional, provided Mr. Grenville 

had bethought himfelf to intitle it " an aa 

r. tel regulate the tr::::::fcr of property in 

" h~·i>o 
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" his majefiy's colonies and plantations ill 

" America." 

But farther-" This aCl" Clive are told) 
" was made on a compromi[e of all; and 

'( at the exprefl difzre of fome of the colo­

nies. It was the:-efore in forne meafure"­

mark the con[equence-" with their con­

"fint."-It was then with their confent, 

that the commons-did vvhat ?-gave and 

granted, one ihould fuppofe, a duty to be 

levied on the colonifis.-No-fays this 

gentleman, though there was an aCl of do~ 
nation-though there were the terms of 

donation; frill it was no donation. For" it 

" was an a[l: of prohibition, not of rcve­

" nue."-Should we [ufpea the accuracy 

of this honourable writer, we are referred 

to " the fecond printed letter of Governor 

~, Bernard, dated in 1763." 
This care to mark the date of the letter, 

was" I think premeditated. "-It was meant 

to infinuate, that governor Bernard, then~ 

in the year 1763, confidered it as an act 
of 
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bf prohibition: yet certamty the governor 

doeS hot fay fo;-He gives it only as his 

opinion, that it w~s " originally ddign'ed'~ 
as an aCl: of pidhibitioh. ' 

But another pafi"age in the faine lefte~ 
of the goverilor~ will give us to underfl:and 

whether the aCt was intended to operate 

merely as an aCl: of prohibitioli; or whe~ 
ther it was not intended to opetat'e'in forne 

ineafute alfo ~s an aCt bf revemie. Let uS 

hear his words :-" at the time of m:aking 

" the a:Cl:, (fays he) it was a(ferted by the 

" Weft Indians, that as the Britifh "Veil 

" Iridian plantations were capab'le of tak­
" ing off all the produce of Nott~ Aine~ 
" rica, the fending futh produce to f'Oreign 

" plantation-s ought to be difcouraged.­

cc To this theNotthAmer icans then a nf wer ~ 

" ed, by denying (1 believe', with grea-ter 

cc truth) thal the Britiili vV'eft Indian plan..;. 

" tatiqns were capable of taking off ail 
" tlie' produce ~f North Ameri'ca, fit tor 
., the Weft Indian market." 

This 
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This aecount fetsthe matter clear. The 
~a was intended to ope~ate as: an aCt·. of: 

prohibition, fo far as to [ecure a pre-elD:p-. 

tion' of North American produfrions tothe 
Britilh Weft Indian plantatiOlis. It was 
intended to operate a"s. an aa. of 1"(o!~en.ue· 
upon all imports taken in ex.chang€ f~r.t\1e; 

reft of their produce fold to foreign Weft­
Indian illands, after the Britilh Wefi-In-: 
dian markets were fupplied. 

Remark too how fully. the con.fent of the· 

colonies is implied in this compromife of 

ql1, andeJ;Cprefs dejire of fome. Thefe. 

who "compromf[e,"flatly deny the pofi­

tiona Oll which the a~ was paft. Page. 

after p.age in the JournaLs is filled .wjtli 
their Qbjediens to the principle. of. tht;.·ad:" 

a~. with theiT prayers; againfi: irs. paffi;gg. 
Tho[e who" drjire" the act, are tho[e who 

. ". 

a~e ~?t to pay a iliiUing of the taxes. it 

hnpb'fes. 

Is this the compromile,. this the dente, 

which confiitutes coufem ? 

7 To 
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To the lift of <las already referred to, 

I migHt add thit * which refirains the A~ 
rilerlcans frbrn cteating banks; the acts t 
which give the rights of natural-born rlib­
jeCts in America, to foreign Protefiants, to 

the United Brethren, and to Jews. The 
aCt which im pores a duty of fix pence a 

month on all the Britith American failors, 
towards the fupport of Greenwich hofpi­
tal t. The act which grants a premium 
on indica imported from the plantations §. 
The act allowing the free importation of 

raw filk from thence 1[. The aCls allow­
ing the free importation of pig and bar­

iron, and for preventing toe erection of 

any mill, or other engine for fli tting 
or rolling iron; or plating forges worked 
with a tilt hammer; or furnaces for mak-

'* 14 Geo. II. c. 3i. 
t 13 Geo. II. c. i. &. 20 Geo. II. c.44. & 

21 Geo. II. c.30. 
t 18 Geo. II. C. 31. 
§ 21 Geo. II. c. 30. 
H 23 Geo. II. c. 20. 
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ing' freel in the co'lonies *. The ad which 

repeals all duties on the importation of 

pot and pearl allies from America t. The 

:iCl: reftniining the governors and aifem:;' 

blies of the tefpetl:ive P,Tovinces, from 

- making ariyact, order, refolution, or vote; 

,whereby paper bills; or bills of credit. 

fhall be created or iifued, tindet any pre­
tence 'whatever; or for prbtrading, of 

pofiponing the times limited, or the pro..; 

vifioilS niade, for calling in fuch as were 

then aCl:ually iifued, and fubfifting t. The 

aCl: which extends to the colonies certain 

provifions of the jlatute aga.in~ frauds § • 
. The aCl: which diifolves the indentures of 
fervants enlifting in his majefiy's fer.;, 

'Vice. 

But wHy fhouId I multiply examples r 
'why accumulate proofs in a matter fo 
clear? From the aCl:s already cited it is 

• 23 Geo. It c. 29. & 30 Geo. n. t. 16~ 
t 24 Geo. II. c. sr. 
t 24 Gee. II. c. 53-
§ 25 Geo. II. c. 6; 

evident, 
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evident, beyond a doubt, that the original 

patentees did not confider themfelves as 

withdrawn from the power of parlia­

ment ;-that parliament has at no time 

confidered itfelf dS precluded from exer­

cifing any act of it's fupreme authority 

over the colonies: that it has confiantly 

exercifed the fillne authority over them as 

over the other fubjects of the realm: that, 

in efiablilhing its fyfiem of monopoly, it 
has alternately exerted,-at one time it's 

fofiering care, to fecme advantages to 

them: -at the fame time, or at another, 

it's rel1rictive power, to fecme advantages 

to the mother-country: that where the acts 

of their fubordinate Iegiflatures have either 

omitted to fecure, or attempted to break the 

chain, which keeps them dependent on the 

mother-country,parliament has itfelf added, 

or replaced, the links; the want of which 
would have broken the conneCtion and de­

pendence, by prefcribing new arrange­

ments, and by fetting new bounds to their 

internal rights, privileges, and proper-

ties ~ 
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ties :-that where encouragement was ne­

ce{fary to fecure, or extend their trade, 

parliament has: beftowed it with a liberal 
hand :-that where the increafe, and flou­
tifhing ftate of their trade, . enabled them 
to repay, in part at leaft, what the mother­

country had thus liberally advanced; the 

fame parli~~ent, aCting as a faithful ftew-; 
ard for the whole empire, has without 
hefitatiori, apportioned the quota they 

I 

ihould pay. 
As, therefore, the exemptions, now 

claimed by the colonift~, are neither fpe­

cifically named in their charters; nor ne­

ceffary to the exercife an~ enjoyment of 
fuch exemptions and powers as are nam­

ed: fo neither are they fuch, as have been 

either ,conftantly enjoyed and exercifed by 
them', or ever allowed them by the parlia .. 

mente 

SECT. 
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SEC T. X. 

OJ the deference paid by the colonies to the 

autlzority of Parliament, and to the re­

quiJitions of tile Crown, pre'l;iolts to tile 

reign of his preflnt Moje)ly. 

Sue H of the aCts of the laft parlia­
ment, as concern the prefent quef­

tion" were aC:l:s paifed for enforcing fub­

million -to a claim afft!rted by the parlia­

ment preceding. The policy of the aCls 

then ffi '_1 fl:, in a' great meafure",depend 

upon the policy of the claim. 

If that claim was unconftitutional, it 

unqllefiionabJy, upon that account, was 

impolitic. In fuch cafe thefe laft aCls rn uft 

be regarded as impoliti:. But it might 

alfo, \,ithout being u!~co:lllitutional, be 

impolitic n other grounds: in this cafe 

too they ftill could not but be regarded as 

impolitic. 

If 
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If the right of fupremacy in general 

had never been claimed till the commence­

ment of the prefent contefi. the claim 

made at fo late a period. might with rea­

fon be condemned as novel and unconlH­
tutional. If having long ago been exer­
cifed or claimed, it had all along been 

contejl8d, it might at leafi be looked upon 

as doubtful. If for a long continuance. 
it had been claimed and exercifed. and the 

colonies haa contentedly fubmitted to it, ti~l 
manife!ted in the particrular article of -in­

ternal taxation; the exercife of it in fuch 

particular arti~le might be open to cen­

fure, though not as unconfiitutional, yet 
as impolit-ic. If not confining their reluc­

tance to this particular mode of exerting 
it, or this particular time of its being ex­

erted, tbey have gone on in a middle way, 
between open contefiation; and contented 
obedience, the exerting of it in the parti­
cular mode, .and at the particular time in 

qudlion, fhould feem to have noth!ng III 

Q...3 it 
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it impolitic, any more than unconfiitp.­

tional. 

It was with a vievv to the conllitutiona· 

lity of the aCts we are about to review, 

that we cited fa many aCts of preceding 

parliaments, to {hew that parliament had 

always exercifed its fupreme power over 

the colonies; putting forth more or lefs 

of that PO',':cr, as feemed neceffary to the 

ends of proteCting them; of maintain­

ing their dependence on the mother-coun­

try; of making them contribute, in pro­

portion as they were able, to the common 

neceffities of the whole empire. 

It is with a view to the policy of the[(; 

aCts, that it becomes of importance to en­

ter into the quefiion, how the colonies 

have conduCted themfelves under the ex­

ertion of this power; whether they have 

cOiZtdled the right of exercifing it; or 

contentedly fubmitted to it; or whether 

they have not rather taken a middle way; 

cludzilg the act., of authority, in v" hich 

the 
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the right has been exercifed, without dif­
puting the right itfelf. 

By way of anfwer to this quefiion we 
are tol?, that as to the navigation at!: (for 
to that atone the-gentleman chufes to con­
fine himfelf) "its authority never -was 

" difputed; that it was no where difput­
« ed for any length of time; and on the 

"-whole, that it was well obferved. When­

" ever the ad preffed hard, many indi",z'­
"duals indeed evaded it. But this (he 

"fays) is nothing*." 
Hence I [uppo[e we are to underfiand 

that the -oppofition made to it was made 
in no other way than that of unfyfiema­
tical evafion; and, that of whatever na­
ture it was, it was carried on by none but 
individuals; that it never had the colour 

ef authority. That the aifemblies them­
felves maintained a conll§lnt deference to it, 
is not indeed exprefsly foid, but this I fup­
fofe it was defipned fhould be infirre4 

il! Burke's Speech, P. 43, 

<t.4 from 
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from the emphatic mention of illdivi­
duals. 

\Vhat truth there is in this reprefenta-:o 

tion the Journ'l.ls of the Houle of Com­
mons V\ ill inform us. From them we 

learn * that fo early as the year 170 I ? 

impediments were thrown in the way of 

the bng's o{1' (~rs; combinations were 

formed againft thofe who had the cou­

rage to execute the trufis repofcd in them 

with fidelity; that the adminifiration of 

jufiice was delayed, and the greateft un­

willingnefs expreiTed to fubmit to any ex­

erci1e of the fupremacy of the mother­

country, and in particular to the acts of 

trade' and navigation. 

At that early period a commiffion for 

enquiring into great irregularities and 

mifdemeanors in Rhode Ifland was ren­

dered ineffectual. Lord Bellamont was 

fent out on this commiffion, " but found 

'* Vol. xiii. p. 5°2,5°3,5°4,5°5. The par­
ticulars are minutely fl:tted; they were too long to 

;J]Je!"t here. 
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'.' (fays the commiffioners in their report 
"to the houfe) fuch an oppofition to his 
~,' majefty's authority, and the lias of 
" trade and navigation, that no good ef­
~'.feels could be obtained from that com­
~, million; they (the people' of Rhode 

" Hland) .pretending by their charter to be 

c' independent OJl the government of Eng­

" land." 
The province of Conneaicut was, in 

hs corporate capacity, equally refraaory. 
"The governor and fuperior court pe­
,~ remptorily and publicly declared they 

~'would admit of no appeals from them 
" to hili majefty in council." This was 
peither more nor lefs than faying, that 

lhey would admit no appeals at all to 

:England: for however unconftitutional, 
fiS well as i nefEcacious this mode of appeal 
way ~e, compared to others that might be 

~~abli£4ed, to declare they would ,not ad~ 
Plit this, at a time when no other was ef­
~abliihed, was to declare that they would 

admit none. 'What chance, in fuch cafe 

6 the 
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the inhabitants of the mother-country 

would have for jufiice in their difputes 
with thofe of the colo'nies, is eary to be 

imagined. 
Even then the commiffioners of trade 

reprefented to the houfe, " that fpeedy and 

~, effeCtual ca:c :lhould be taken to render 

" the colonies more fubfervient and ufeful 

" to this kingdom. "-That this might be 
done "by the legiflative power of this 

"kingdom,'" is what the commiffioners 
{eem to have had no doubt of; though 

they conceived it could not be effeCted by 
any other means. 

In another report, delivered in the be­
ginning of the next year *, it is again al­

ledged againft both Proprietary and Char­

ter Governments, "that they had not 

" cOIDl'lied with what had been demand­

" ed of them in reference to trade, or with 

"what might be neceffary for the com­
"man fafety; that they had not con-

* See Commons Journals, vol. :xiii. p. 729' 

~, fonned 
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" form~d ·themfelves to the aCls of par­
"liame,nt for regulating trade and na­

" vigation: that feveral of the Governors 

"in the Proprietary Gavernmems had 
"- not applied to his Majefiy for his <: .. ~ . 

.. probation, nor taken the oaths required 

" by the aas of trade: that they had 

" made laws contrary and repugnant to 

" the laws of England;" And the com~ 

miffione!s go fa· far as to recommend it to 

:parliament to refume t~~ charters. 

It is however true, that till the ::£ra of 

the Stamp Act the colonies did not di­

reB:ly, and in the face of parliament, de";' 

fly the power of parliament to pafs laws. 

which lhouldbind them. The laws paft 
by the colonial legiflatures, though in 
fome infiance·s reanyrepugn~nt to the 
:laws of England, were not fa much di­

reC!: . denial.s of that power, as l1:.,;.di£ca­

tions of the prov~{iol1S made by' it. ' They 
{heWed· a tendency which fhould h<l~e 
.been·carefldly watched,. and as careflJ '1 f 
~4ecked, to worm themfelves out of obe-
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dience, but they did not forman / difc:"lffi 

it. 

Read the petiti'Jn prefented by the 

agent of Ma!fJ.ch'Jfl'L's Bay againft the fa· 

lutary aQ:s fnr cefhaining (he emiffion of 

a pa:,er curreac\', and the creation of I , 

banks', and you would fcarcely fuppofe 

but tl'at fo late as this the power of par~ 

liameilt to regulate tl~e internal rights of 

the c L,ny was not only not contelled. 

but chearfully acquiefced in. On the 

other hand, 11' you believe the reprefenta­

tion given ·)f the proceediQgs ther'e by the 

committee l~lat [at upon thefe acts, you 

cannot but perceive t:lat the colonial le­

giflatures were as ready to embrace every 

contrivance for counteraCling t,e effect of 

thofe {latutes, as they "vere remote from 

any idea of contefiing the right to make 

them. 

Read the petition of Richard Partridge, 

agent for Rhode lfiand and Providenc~ 

* 14 Geo. II. See Commons Journals, vol. 
xxiii. p. 527,528, 645' 

Plan~ 
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Plantation, againfi paffing another of the 

many aas which parliament has found 

it nece{fary to pars for refiraining paper 

bills of credit in North America. What 

faid this agent? Did he call in quefiion 

the right of parliament to make this re­

gulation ? Was it on any pretended ex:.. 

emption from parliamentary authority 

that he grounded his obje3:ions to ti,e 

bill? No fuch thing. All lie ventured 

to do was to apply himfelf to the equity 

of parliament, by infinuating that the 

provifions of the bill were contra-ry tothe 

privileges -of the colony. Nor was-he 

wanting in his endeavours to cancili ,te the 

favour of the haufe, by alledging, "the 

" pun(tual and ready obedience tj;,." ':')­

" lony had {hewn to the pleafure of the 

" Crown. and of t/~e !wife lito" This- was 

in the year '75" 
It ,,\':1S in-the fame -year, and in refe­

rence to the fame at[, tl;at Mr. BalIan. 

'" A. D. 175 I. -See Commons Journa!sj vol. 
XXI'I. p. J~9. 

agent 
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agent for Maffachufet's Bay, prefentcd a 

petition to the Haufe. In this petition 

indeed Mr. Bollan ventures to give a 

gentle intimation of a certain fomething, 

a certain natural and lawful right, deriv­

ed, we are to conclude, from a certain law 

of nature, which is to be a controill on 
Parliament in the exercife of the aCts of 

authority he complains of. He appre­

hends, "that the province has, a natura! 

" and lawful right to make ufe of its cre­
" dit for its -defence and prefervation "*." 

Though the language here holden by 

Mr. Bolan is in a f!:rain rather more lofty 

than the commons had been ufed to, yet 
as he fpoke for hi.s own province only; 
as no leagues, no affociations, no congrefs 

was formed; as no threats were thrown 
out, the fiyIe was overlooked. 

Many more infiances might have been 
mentioned,toihewthat thcobfiacles thrown 

in the way of the operation of the trade 

~ Commons Journals, p. 206, 207' 

laws 
I 
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laws in particular, and-in iliort that the 

fymptoms of difaffeCtion to the fupremacy 

of the mother-country in general, were not 

unconnected aCts of private individuals, 

but were acts of the people at large; that 
infiead of being puniC ned as often as found 

out, they were in many infiances protect­
ed by their courts of juftice, and fanC1ified 
by their legiflature. Many more infiances 

to this purpofc: might, I fay, have been 

mentioned: but as they are already men­

tioned by Dr. Tucker *, I may content 
myfelf with referring to his book. \Vhat 

I have here confined myfelf to, are fuch 

as feem to have efcaped the notice of that 

gentleman. 

The other point to be enquired into, is 
the deference paid by the colonies to the 

requifitions of the crown. Thefe requi­

fitions have for their object the contribu­

tions demanded of the colonies, either for 

extraordinary fervices in time of war, or 

~ See the beginning of his Fourth Tract, 

for 
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for the ordina y fupport of their own CI­

vil government in time of peace. 

On this head we find it with great ve­

hemence afferted, that till t:.e fatal period 

of 1764, the colonies were ever ready to 

contribute as far as their abilities would 

permit. 

On the firf!: point, that of contributions 

for extraordinary fervices, we are referred 

to the mof!: refpeCl:able authorities, to mef­

-rages fent by their late and prefent ma­

jef!:ies, and to refolutions taken in confe­

quence of thofe meffages by the Britiili 

Houfe of Commons. 

In thefe meffages the King fets forth 

the zeal of his fubjeCl:s in America; and 

recommends it to the houfe to recom­

penCe that zeal. In C'Jmpliance with this 

recommendation large fums were actual­

ly granted by the houfe. 

Much firefs is laiJ on this t2!~imouy; 

nor will I leffen it by remar :.:: ng that in 

thefe rare act~ of che~rtul ':'It;-iL~Jtion, 

the zeal exerted by the colonies had for 

its 
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its immediate obje8:, their own immediate 

benefit, and advantage *. Yet thus much 

i may be allowed to fay :-that one or 
two infiances do not prove an habitual 

clifpoGtion to contribute to the public bur­

thens. I may be allowed to fay, that the 

proof given of thefe one or two infiances, 

concludes rather fironger in favour of par-
, , 

liament than in favour of the colonies. 

It proves, if you will, that the colonies 

did for once exert themfdves: it proves 

that tlIey Jaid they had exerted thcmfelves 
beyond their firength : but furely it proves 

too ~hat the par1iament was ready to af­

fifi them"--it proves, not that the parlia­

ment Jaid that it affified them, but it 

proves that it a8:ually did qjJijI them li-

* For the proofs of this, and a full refutation of 
the difingemtous alTertions of Dr. Frankiyn and 
Mr. Dickenfon-" That the Colonies had no 
.. particular concern or intereil: in the Jail: war" 

_" Nay th:it the acq~ifitions made by it were a 
" hurt to the coloriies,"-fee ACl:s of their own 
AlTemblies cited in the Controverfy reviewed, frorn 

P.Io7 top. 137. 
R hprllHv. 
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berally. Whether they had exerted them­

[elves beyond their firength, fiands on re­

cord as a matter of opinion. That they 

were recompenfed fiands upon record as a 

matter of fact. 
As to the fecond point, that of contri­

butions for the ordinary fupport of their 

own civil government in time of peace, 

infiead of proofs we have only aflertions. 

If afl'ertions are to weigh, thofe of Mr. 
Pownal willfurely be allowed their weight, 

Let us then hear what he fays on the mat­

ter; to his tefiimony no fober American 

can object. 
He tells us, that the order of the CfE)wn 

to require a permanent (upp6r~ for the go­
vernor, "-is generally, if not univerfally, 

"rejected by the colonial legiflatures if.'~ 

He tells us, "that the fupport of the go­

"vernors, judges, and officers of the 

" crown, is Ylith-held cr reduced, when':' 

"ev~r the affemblics JUppf)./: they have 

'* See Adminiilration- <If tl~c:d-Q16n:e5. vol. i . . . 
p. So, Sr. 

" rea[on 
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tc reafon to dlfapprove the tJ.omination~ 

" the perfons, or the conduct of thefe offi.:. 

" eers." -Is 'this the liberal' mpPdt~ of theit 

civil government we hear fo much of? To 

fupport a government is to preferve it in 

a ffati( of firength and activity: what 

firength, - what activity can there be in 

that governm'eilt where the executive and 

judicial powers are fo crampt and fettered~ 

and depe'nd for' a fcanty fubfifience on the 

arbitrary'and annllal gran~s of a populat' 

afi"embly? 

Mr. Pownal, in the words we have 

cited, ~as fpeaking of the general and 

, «;>rdinary mode of providing for the fup­

port of the Civil government in the colo~ 

nies. He tho~ght it not neceifary it !bouId 

fee~, to cite particular proofs of an aifer­

tion confirmed by d'aily experience. But 

we know of one remarkable inllance which 

fhould not- be paired over. Si~gle acts of 

extraordinary exertion.'have; we have feen, 

b~eri'cited a~·triumphantproofs in fav~urof 
R 2 the 
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the colonies. It will not thm be too much 

to prefume, thatfingle aCls of obfiinate 

refufal, may militate with fame little force 

againil: them. 
In the year J7IO, the affcmLlyofN"ew 

YOI' k rcfufed, on fame pretext or other, to 

make the ufual grants for the fupport of 

government. This was in a time of war, 

of the moil: expenfive war that England 

till then had ever wageu. At that time the 

councils of this nation were guided by a 

whig miniil:ry. \Vhat did the minifiry do 

on this refufal? They ordered a bill to oe 

dra\vn up for raifmg the fame taxes, and 

appropriating them to the fame purpotes 

by authority of parliament, as it appeared 

to them ought to have been raifed and ap­

propriated by the affembly of New York. 

The title of the bill was "An act for 

" granting a revenue to her majefiy, tu 

" arife within the province of New York, 

" in America, for the fupport of that go­

H vernment.'· 1n the preamble of the bill 

it 
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it is raid the Commons" give and grant 

" unto her majefiy the rates, duties, ex­

"dfes, impofltions,'" &c. therein after 

mentioned *. 
This bill (which would have been 

brought in had the whig mini,1 ry conti­

nued) was deferred to another year by the 

tory miniftry, who fucceeded at that criti­

cal moment. It was deferred, as it feems, 

on the liber<!.I promifes which the colonies 
made of promoting the expedition then 

fitting out againft Canada. An expedition 

which failed, as the author of 1 he Con­

troverfy reviewed, informs us~ on the 

authority of Swift, " partly by the acci­

" dents of a fiorm. and partly by the jtub­

"bOrJllU:/J and treacllery offline ill that 

f' colon)'. for wllrife relief mId at wilOJe in-

* See a copy of this bill (which was fig ned and 

approved by Sir Edward Northey, and Sir Ro­

\:>ert Raymond) in The Controver{y reviewed, 

p. ,85' 

treaty 
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H trL'aty it _ was in fome mea[ure de,,:,­

" figned." 

But thOU:;:l the bill was deferred, then~ 

appears little reaion to doubt, but that it 

\vould have been brought in; if the colony, 

.;ro\7D \yife!", had not renewed the grant. 

Yet this very colony. c.:to . now tell us, 

" 'cL:.!: it has d,c<ys peen _ the fe?fe of the 

" gO',:e:-n:l1cnt at heme, that fuch grants 

~, C:,l1EOt be conftitutionall y made ~'." This 

cerL':r).ly \y;;.s not at that time the fenfe of 

gGVCrn::1C:lt. 

"..~ et their agent can tell us, " that a par­

.' liamentary revenue was never once in 
" contem plation, till the unfortunate pe­

,iGd of 1764 t. 
Had 1. the pov,ers of his eloquence, or 

the pri-,-;;,,;;c of Cs fame, I might-but I 
would n:::~J-c:;~ his own harih phrafc.­

.J might-but I would not-fay, "Thus 

" have I difpofed of this fa!fehood ;" and 

* See re(olutions of the AlTembly of New-York, 
jn the year 1765. • 

t See his S peech, p~ 39. 

wheq 
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when I come to the unfortunate period of 

'764, then too I might add-" but falfe­

, hood has a perennial fpring *," 

Let us now turn to this unfortunate pe­
iod. 

• See his Speech, p. 55. 

SEC T. 
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SEC T. XI. 

Of tIll! conduCi if parliament with riference 

to tile colonit s from tile beginning if the 

prr:fmt reign to the commencement if the 

iofi parliament. 

" T ~ E grand manc.cuvre in the bu­

" finefs of new regulating the co-:, 

H Ionic" (we are told) was the 15th act 

"of the fourth of George III. which 

" opened a new principle; and here (it i& 

cc added) properly pegan the ficond period 

~, of the policy of this country with re­

"gard to the colonies, by which the 

~, fcheme of a regular parliamentary re­

" venue, was adopted in theory, and fet~ 

" tIed in practice *." 
There is, I think, a capital mifiake iQ 

this reprefentation. Hurried on by the 

impetuofity of his genius, this writer did, 

~ot fiop to mark out the feveral periods of 

':* See Burke's Speech, p. 50. 

difiinCt 
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di£l:inct fy£l:ems of policy, which had pre"! 

ceded, and which, by a natural progref­

llon, led to and prepared the way for the 

fy£l:em e£l:ablifhed by the act he cenfures. 

The object with him being to-reprefent this 

act as a fy£l:em of as much innovation as 

pollible; the number of periods he makes 

IS but two. To me it feerns, that with full as 

much reafon four difiinguifhable periods 

may be marked out, at each of which the 

policy, on this behalf pur[ued, received 3. 

confiderable degree of alteration. 

The fir£l: period I would difiinguilh be­

gins at the foundation of tne colonies. 

~nd ends at the Commonwealth parlia­

ment. The fale object of the fyfiem a­
dopted and adhered to during this whole 

period, feems to have been to [ecure to t~e 

colonies the monopoly of tobacco, and to 

prevent them fro~ gaining that of the 

~fhery. 

The fecond period began in the time of 

the long parliament; but was more fully 

peveloped after the Refioration. The fole 

object 
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object of the policy, during this period, 

was to oblige the colonies to buy from 

GrC'at Britain only, all the manufactures 

and European goods in general which {he 

.CDuld fupply them with; and to fell aU 

the products ·they could fell to the Britifu 

cominions. 

On tLe other hand, during·this fecond 

.period, py way of compenfation for t:iefe 

FJ~raints, ~the monopoly given to the co­

l '. i es, 3,t i. rf!: in the fi ngle article of to­

b 'cco, was extended, or at leaf!: advan­

t:1'~ <:'5 nearly equal to a monopoly were 

granted, in a multitude of other articles; 
among which we find thofe of rice, hemp, 
raw {ilk, pitch, .tar, turpentine, indigo, 

and naval ilvres. 

The third period began in the fixth of 

George the fecond, during which, in par­

ticular inf!:ances, taxation was fubfl:ituted 

in the room of a monopoly. 

This period tile.n, which began in the 

J"eign of George II r: aI!d ',V hich the orator 

has chafm to fl;yl~ .the (ecand peri0'd, 

m:oht, 



Sea. XI. TO TT-lE C'lLONIES. 25 t 

might, with rather more propriety it 

fhotild feem, be fiyled the fourth; and tLe 

.change of fyfiem then adopted, if indeed 

it muft be called a change, feems to have 

been jufi as gradual as any of the former. 

At the beginning of )"hat I would willi 

to call the fecond period, the legiflature 

faw that the trade of the colonies was 

grown an obje<2 of importance; that it 

was of the utmoft confequence fo to regu­

late that trade that the profits thereof u:ight 

finally center in 'Great Britain, and be ap":' 

plied to the benefit of the whole empire"'. 

Withou t aiking the confint of the colonies, 

they therefore efb,blithed the fyfiem of 

monop'oly. 

At the beginning of the third period, 

the legiflature faw, that the' colonies had 

increafed and flouriilied under the fyfiem 

of monopoly; that the monopoly in fome 

inftances could not be entire, becau[e we 

had not markets to take off all their com-

*" S~e pernard\ fifth letter. 

moditi~s, 
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modities, nor funds to fupply all their 

w'!.nts; and that the colonies were now 

in a fituation to contribute by a· revenue 

for the liberty of relaxing the monopoly ill 

there infiances. Iu thefe infiances, there­

fore, without a£king the confent of the 

colonies, the legiflature fubfiituted tax­

ation, manifeft direCl: taxation, in place of 

a monopoly. 

At the beginning of the fourth period, 

the legiflature raw that the colonies fiill 

increafed and fiourifhed, that they were in 

a fituation to contribute more large­

ly to the i11are qf the public burthens. 

greatly increafed on their account. The 

legiflature therefore went on, Py a natural 

and regular gr(ldation, to affefs the portiol1 

of the public burtheTls, which they now 

!hould bear. In this change it is true, the 

lcgil1ature did not a£k the confent of the 

colories. As far was it fro01 a£king their 

confent in the preceding changes. . 

I am fpeaking of a change, but the great 

change was not in the policy of the mo­

ther-
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ther-country, but in the firength and {itu­

ation of the colonies; they were effectual. 

Iy and finally delivered from their ene­

mies; the (wotd, that from the firfi hour' 

of their birth had hung over their heads. 

Was broken; they now made a vow of in­

dependence, the moment that maintaining 

it (eemed practicable, and that dependence 

was no longer necetTary. 

The technic;).l tetms of gl've and grant 
had been ufed before, in the ad: of 

George the fecond. 1 he fame terms are 

u[ed in this *; but there is this difference. 

-In that aCl the title was foreign, in this 

corre1i)ondent, to the purview. This fure­

Iy can be no objection to the latter. It 
declares it expedient, that "new previ­

(, {ions and regulations iliould be efra­

"blifhed for improving the revenue of 

" the kingdom, and fecuring the naviga­

" tion and commerce between Great Bri­

" tain and America." It affigns the rea­

fon why new regulations were expedient; 

becaufe " the dominions m America had 

"" ~ Geo. HI. c. 15. 
" been 
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" been [0 h:lpp:IT cnbrged :'!-this furcly 

is no objet1ion to the act. It declares it to 

be juil: and neccfElrY " that a revenue 

fllOUld be raif<::'J in P. Il1 erica :" it affigns 

the grounds of this pofition, ::md the ufe 

to be made of the revenue fo raifcd ; name­

ly, "defraying the expenccs of pefend­

" ing, proteCting, and [ceuring ~he domi­

"nions fo acquired and enlarged."-Is 

this any ob.;eClion to the act? It declares, 

that the commons "were deGrous in the 

'c then feffions of parliament to make flmt 

" provifion towards raifing this revenue.H 

-I lhould have thought even tllis no great 

objection to the aCt. \Ve are told, how­

c,,'cr, th:1t" from thefe Iail: words it ap-

6< peared to the colonies, th::>.t this act was 

"but a Vl'::)lJIZ:17g r:/ jorrr,-z,,'; ; that every 

" feffion was to produce fomething of the, 

c, fame kind; that v;e were to go on from 

" day to day in chargi"lg them \,,'ith [ueh 

." duties as we pi::,:::d for fueh a military 

" force as we fhould think prop·:r~." 

• ;·.1r. Burke's Speech, .p. 51. 

Thus 
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Thus appeat'ed' it to this orafor; to­
me, to anyone, . who 'deigned, to read the-
1l:ati,lte book: and who chafe to fpeakof 

it, it muft appear at the utmoRbut a'colt­

tinuatio1Z of farrows. 

All there dreadful phantoms, however;­

appeared to the colonifts :---all were con­

jured up by thefe feemingly innecent;but' 

magic words: -" fame provifioh"­

" prefent (emon" -Alas! -whacan an.:. 

{wer for the wildnefs of ~n Ameticanirt;a­

gination. 

'There was a time v.hen every laundrefs, 

every poor negrcie wench in New Eng:.; 
land fijrted up ah enchantrefs; formid~~ 

able as the evoker of Samuel at Endor; 

when old men outdid the wonders of the 

magicians of Pharoah '; and d:.embns 

fialked .about at n09n: da;:-.-The P,E'OX­

yfms of religious madnefs are now, Qver : 
a political phrenzy has fucceedl:d. ,Inn-ead 

of witches and d:.e'mo'r1s, their ima.;-i9-atinrl. 

is now terrified w{th the, g'rim fp~~lres', of 
£laves, 
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flaves, "ihaking their uncombed locks, 

and ftamping their wooden fhoes *. 
In this, as in the former cafe, the 

phrenzy, " like fome epidemical difeafe,. 

" has run through the whole country: "­
nOW1 as well as then,. " the magifuates 
., and minifiers, whore prudence ought to 

" have been employed in healing this di­
e< ftemper, and affuaging its fury, throw 

., in n~w combufiible matter t." 
The truth, however is, that the 

commencement of the fears and alarms 

which th€ Americans are JZO'W fuppofed to 

have felt upon the pailing of this act was­

fubfequent t; for though they remon-

fi:rated, 

* See Farmer's Letters, p. 2,f. 
t See Account of European Settlements in A­

merica, part vii. c. 4. Hutchinfon's Hiftory of 
Maf[achuCet's Bay, vol. ii. p. 15, & feq. 

t This aCt pa{[ed in Aprit, 1764, the ftamp aCl: in 
March 1765. It is only from the time oftbe Ameri­
cans receiving account of the palling of the ftamp 
aCl, that a f1:renuous American dates "the grea't 
.. murmurings and difcontents that a'rofe a'mong 

them .. " 
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fhated, and with reafon, againft fome of 

the provifions of this aCt, they at that 

tim.e did not fo much as argue againft the 

principle *. They conceived, and endea­

voured to {hew, that the power of par­

liament had been impoliticly exercifed; 

but they did not yet go fofar as to fay, 

that the power itfelf was unconilitu ... 

tional. 

I do not mean to defend all the provi­

vifions of this aCt.-I am ready to allow, 

on the authority of governor Bernard, 
that the duty it impofed on foreign mo­
laffes was higher than it ought to have 

been t. I am difpofed to allow, on the 

fame authority~ that a diftinCtion ought 

them. See Proceedings of the Colonies in confe- . 
quence of the Stamp Aa, prefi"ed to the Char ... 
ters, 

.. They touched it, Mr. Burke acknowledges, 
very tenderly, Speech, p. 52. 

t The aCl: impofed three pence per gallon on 
foreign molaffes, governor Bernard thinks three 
half-pence or two pence at moft Lbould be impofed. 
See 'he Governor's fifth' letter, 

to 



ACTS RELATItW Part II •. 

to have b~en ell:abliLhcd, if indeed it be 

prallicable, between :the different forts of 

lumber; that if policy and a regard to 

OHr naval efiablilhment made it necclfary 

to rell:rain the exportation of that fort 

which is ufed in {hip-building to our own. 

dominions, we D10uld have allowed them 

to export the other fort to foreigners, fuch 

a3 fl:ayes, 'or what was fit only for houfe­

building *. 1 believe, on the 1~me autho": 

dty, that proper regulations were not 

made for fixing the place where the courts 

of admiralty were to be holden: that the 

mode of paying the judges of the admi. 

ralty was exceedingly wrong t ~ and tend­

ed to warp their judgment almoll: againfi 

the force of evidence. I believe on the 

"" Thi~ rc;;raint is in part taken off by 5 Gco. 

III. c. 45' 

t They arc paid by a poundage out of the 
,condemnation money. Thefe two IJil: Ilam~~ 
arrallgemtnts m"ke I&<) part of the a3: in que(­

tion: b~t that act, which began this new fyil:em, 
ought to have corrected ruch capi,"l defects. 

fame 
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f!lme authority, that the order to fend all 

the money arifing from thefe duties to his 

Majefty's Exchequer in England; was a very 

imprudent one; that the charges of double 

remittance, and tee ftopping of the cir­

culation of fuch a fum for fo long a time 

in America, was an addition of near one­

fourth to the burthen to be borne by the 

Colonifts; and that without anfwering any 

one goodpurpofe. 

I am ready to allow that thefe capital 

inil1akes at· the very firfl: outfet in this 

new period, did not only juftify the co­

lonifl:s in the petition they prefented to 

the Houfe of CommOI1S on this occafioI1, 

but would have entitled them to be heard 

with attention and favour, had they pro­

pofed to raife by their own affemblies a. 

permanent revenue, always to bear a cer­

tain adequate proportion with what the 

fubjeCts in Great Britain £hould pay. Or 

had they humbly petitioned to have the 

liberty of fending to the Britifh Parlia­

ment a ~rtain number of ~nights and 

S 2 burgeffes-
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burgeifes to reprefent the condition of the 

colonies *. 
That the miniftry were difpofed to lift­

en to either of there propofitions is clear 

from the moil: inJifputable authority.­

That the colonies were averfe to both, is· 

clear from the fame authority. 

In a letter from Mr. Grenville to Mr. 

Pownal t, he expreifes himfelf in the fol­
lowing il:rong and pointed terms: 

'* As the great objet!: here to be con/ide,red i~ 
the condut!: of parliament towa~d the colonies 
fince the acceffion of his prefent rn'ajefi:y, is the 
fteps parliament has taken to affert its right of i.n~ 
ternal taxation in the colonies, I, pars .over t!17 
at!:s made for encouraging the communication and 
trade with the mother-country, fuchas'4-Geo. III: 
c. 26. granting a bounty on hemp and-flax. 4- Geo. 
UI. c. 27. granting a liberty of exporting rice 
from South Carolina and Georgia, to any part 
of America fouthward of thore colonies; and to 
any part of Europe to the fouthward of Cape Fi­
nifierre. 4- Geo. III. c.29. for the encourage'­
ment of the whale filhery. S. Geo. III. c. +5. 
for encouraging the trade of the colonies, &c. &c. 

t See Ap~endix to the Adminifiration of the 
. Colonies, No. I. 

" As 
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" As to the great ql1efiion of our par­

"liamenes granting to America a com­

" petent number of reprefentati...-es to fit 

" in our Houfe of Commons, you are no 

" {hanger to the declarations I r''Peatt:dly 

" made in the Haufe, at the time when 

" the repeal of the Stamp ACt was agitat­

,< ed :-that jf fuch an application fhould 

"be properly made by the colonies to 

" parliament, in the fame manner as thofe 

"which were made from Chcfter and 

" Durham, and probably from ¥l ales, it 

" would in my opinion be intitled to the 

" moO: ferious and favourable confidera­

"tion. But I am much afraid that nei­

"ther the people of Great Britain nor 

"thofe 'of America are fufficiently ap­

"prifed of the danger which threatens 

" both from the prdent 'fiate of things, 

" to adopt a meafurc to which both the 
" one and the other feem indifpofed. Some 

" of the colonies, in their add refs to the 

" crown againft fome late acts of parIia i 
" ment have, if I miftake not, exprejly dif 

S 3 " dained 
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Ii dained it; and I do not think it has been 

., kindly received in Great Britain *." 
This was a faa which could not have 

efcaped the knowledge of a celebrated 

orator. Yet in his account of Mr. Gren~ 

ville's adminifiration he did not find it con­

venient to remember 'it. To fpeak the 

,w/lot'e truth may fometimes hurt a caufe. 

But it was eaGer for a minifier to in­

fure fucce[s to the other propofal, " That 

~, the Colonies fhould be allowed to ta~ 

" themfelves on.requifition."-This there­

fore Mr. Grenville not only propofed, but 

warmly recommended to the colonies. 

The defign oflaying on a Stamp Duty 
was announced in parliament fa early as 
the month of March 1764. The Houfe 
came to a refolution on the propriety and 

prjJib/e expediency of fuch a tax. But the 

* The reader will attend to the difference 

JTlarked by Mr. Grenville as to the manner in which 

tl1is notioll was received in Great Britain and the 

/:oIonies. By her he thinks it was lIot kindly re­

~eived; by them it was exprifsly dfJlained, 

.ralling 
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paHing this refolution into an act was de­

ferred with the exprifs purpofc of allowing 
the colonies time to propofe any other 

mode of taxation equally produClive. The 
a.gents of the colonies conferred with 

Mr. Grenvillef-parately on this fubjeCt. 

They conferred with him on it in a body. 

He told them, what one of them at leaft 

declares he had heard Mr. Grenville fay 
in the Houfe,-" That the war had found 

" us Jeventy. and left us more than a 
" Illmdred and forty millions in debt~­
.. that the American civil and military 

" efrablilhment after the peace of Aix 1a 
,. Chapelle was only flWllty thoufond 

". pounds a year, but was now increafed 
"to tlzree hundred and .ft.fiy thaufand.­

"That this was a great additional ex­

"pence incurred on the American ac­

" count.-That he did not expect the co­

" lonies to raife the whole; but fame part 

" of it he thought they ought to raife. 

" That he judged this method of raifing 

"the money the eaGeft and moft equit-

S 4- " able: 
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,. able :-that it was a tax which would 

" fall only on property, would be collett­

e( ed by die feweil: cmcers, and would be 

" equally fpread over North America and 

" the Weft Indies, fo that all would bear 

H their fhare of the public burthen. That 

" he was not however fet upon this tax; 

" if the Americans difliked it, and pre­

" ferred any ot/ler method of raifing the 

.' money tlzemjelveJ, he fho'uld be content." 
He direCted the agents " to write to their 

" feveral colonies, and if they chofe any 

" other mode he fhould be fatisfied, pro­

" vided the money was raifed." Nay h~ 

even went fo far as " warmly to recom­

"mend to them the making grants by 

" their own a.JJemblies, as the moil: expe­

" dient for themfel ves on feveral ac.,. 
~. counts." 

The colonies were accordingly written 

to.-Bu~ the propofal was by moft of 

them rejeCted with fcorn -The offer they 

[aid amounted to no more than this­

.. That If the colonies will not ·tax them-

., felves 
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~, felves as they may be directed, parlia· 

H ment will de it fer them."-The very 

propefal, whi<;h, as we have feen before. 

the whig minifiry .of Q£een Anne net 
.only made, but effeCtually enforced.­

The colenies direCted their agents te 

" remonjlrate againfi thefe meafures, and 

" te prevent the impefition .of any farther 
~, duties .or taxes in the colDnies." Even 

yet however they did net direCtly call in 
quefiien the pewer .of parliament te tax 

~hem. 

Thefe faas are advanced en the authe­

rity .of three .of the then agents .of the 

C.olonies *. 
Yet 

* Mr. Mauduit, Mr. Montague, and the then 
pgent for Georgia, I think it was Mr. Knox.­
See a letter figned by Mr. Mauduit, in the Gazeteer 

of February 22, 1775' See allo Review of the 
Controver{y between Great Britain and her Colo­

nies, p. 198. This pamphlet was publilhed in 

the year 1769' And Mr. Burke's fpeech was 
made in 1774. Dr. Franklyn, in his examina­
tion before the Houfe of Commons when the re;,'Oal 

~f the framp at!: was in contemplation, faid, "that 

" he 
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Yet it has been boldly afferted in the 

houfe "That this faCt was neither true 

"nor pqlJibfe:" "that Mr. Grenville 
" never could have propofed that the Co .. 

" lonies lhould tax themfelves on requi­

" fition :" - " that the colony-agents 

c. had no general powers to content to 

" fuch a propofal:" "that they had no 

" he had it in intlru.:l.ion from the alfemhly of the 

u colony ne lived in, to aifure the minillry, that 

.. as they always had dOlle, fo they lhould always 

.. think it their duty to grant fuch aids to th~ 

" crown as were fuitable to tbeir circumjlances and 

"abilities, whenever called upon for the purpofc 

" ill the ufual confiitutional manner." And that 

he had communicated that " infhuCtion to the 

.. minifter before the !lamp aCl: was brougbt in." 

So then there is another authority to prove that 

the colonies weu apprifed of the delign of the mi­

niftry to obtain a larger revenue from America; 

that fome propofal bad been made them about raif­

ing that revenue in their own alfemblies. And 

that thofe who called themfelves well affiEled co­

lonies paft no vote, no refolution abouf it, offered 

no fpecific rum, propafed no medium of fixing the 

proportion they fhould bear of the public burthen, 

but kept only to general terms, which fecured no­

thing to England, obliged themfelves to nothing. 

" time 
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" time to confult their affemblies for par­

" ticular powers *." 
It is clear, however, that he did make 

the propo[al ; that the colonies had time 

to be confulted! that they 'Zvere confult­

ed: that fome of ~hem abfolutely rejected 

the propofal: the others would give no 

precife anfwer to it. 

I will not pay a worfe compliment to a 

member of the Houfe of Commons than 

he paid to his brother members. From 

;my common writer there mifreprefenta-

1ions might have been fuppofed to be 

" circulated abroad with a malignant in­

" tention; but I cannot attribute a malig­

" nant intention to him who faid the fame 

.' thing in the hou[e t." 
Upon this refufal of the colonies the 

Stamp Act was pa{fed. 

\Vhile it was depending, petitions were 

prefented againft it by four of the colo­

Jlles. Thefe petitions, for the firft time, 

lIi See }3urke's Speech, p. 53. 

t lb. p. 53. 
E!allcd 
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called directly in quefiion the power of 

parliament to impo[e taxes on the coIo­

meso 
Nothing is more common than to reject 

motions * for receiving petitions againfi 

pills; more particularly when the prin. 

OJ I opened the Journals, and in a fingle {eilion 

in the reign of William III. I find no le-[s than 

[even motions for receiving petitions rejeCl:ed;­

petitions too from bodi~s, many of them, without 

di{paragement to the colonies, as refpettabl~ as the 

colonies of Rhodelfiand, ConneCticut, Virginia, 

and Carolina. One from merchants trading to 

New England, New York, and PenCylvania, 

touching the duties on whale-fins from the {,lid 

colonies. Com. Journ. vol. xii. p. 336. One 
from the town of Altcar in Lancailiire, ib. p. 146. 

One relating to a bill for granting certain duties 

on coal and culm, ib. 240. Another on the fame 

fubjeCt, ib. p. 24G. Another on the [arne CubjeCt, 

by people who ret forth that they had advanced 

564,700 I. on the credit of a former aa, ib. p. 

248. One from the cQunty of Northumberland, 

,relating to copper money, ib. p. 254. Another 
from merchant; trading to Scotland, relating ~o 

duties laid on Scotch linen, ib. p. 336. There is 
{carce a feffions of parliament where motions for 

receiving petitions do not pars in the negative. 

ciple 
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ciple of the bills has been already difcuif­

ed: frill more when the objections againft 

them are drawn from topics which the 

houfe will not allow to be brought in 

queftion. It could hardly be expeCTed, I 

fuppofe, that the houfe would allow the 

fupreme authority of parliament, or the 
extent of their power, to be canvaffed by 

counfel at their bar.-Yet what cannot a 
great genius effect? By force of the fingle 

word "fcorrifidly," this rejeCtion of peti­
tions has been branded as inequitable and 

unparliamentary *. 
This act, it is true~ was followed by 

great difrurbances in America; difrurb­

ances which by the accounts we have of 
them feem to have been of a nature amply 
to jufrify the phrafes madeufe of in the 

refolution of the hou[e on the 17th of 

December 1765, which fiigmatifed them 

by the title of "outrageous tumults and 

" infurreClions;" as "a refifiance gIven 

.. Burke's Speech,. p. 56. 

" by 
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" by open and rebellious force: H difiutb .. 

ances the complexion of which feems not 

improperly fummed up in the llrong ex .. 

preffions ufeclby general Gage, in his let­
ter written on the 4th of November of 

the fame year: "that all from the high­
" eft to the lowell: were accefiary to this 
H infurreCtion," in the threats" to p!un­

" der and murther thoie who /hquld take 
" the £lamps *." 

Some we are told have faid, that" all 

" the difturbances in America were creat­

" cd by the repeal of the Stamp Ad." But 

"the falfehood, bafenefs, and ahfurdity 

" of this affertiont" has raifed flH;h a tu­
mult of indignation in the breaft of the 

great orator, as would have torn a com­
mon man to pieces.-With fubmiffion 

however, the mifl:ake is all his own •. No 

man ever meant "to attribute a preced~nt 

!If The reader may fee an ample account ofthefe 
difi:urbances prefixed to the ColleCl:ioll of Charte!5, 
printed for Almon. 

t Mr. Bl.lrke's Speech. p. 67. 

2 " difturbance 
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H ~ifl:urbance to a fubfequent' meafure:" 
no man ever ,thought that the difl:urbances 

previous to the repeal of the Stamp Act 

'were caufed by that repeal. But many 

have thought, and continue to think that 

the timid repeal of that aCt did caufe all 
the difl:urbances that have fucceeded. And 

however violent were the dif1urbancer:t 

cauied by the Stamp ACt, they ,,'ere not 

of a nature to be lafiing; they might eafily 

have been quelled.-And had they been 

quelled, the difiurbanees which have fince 

happened, and which are of a much more 

a:!arming na.ture, had been effectually pre-:­

vented.--Infiead of which fhe appearance 

of weaknefs flnd timidity did~ as it yva? 

foretold it would, bring on farther inful~s. 
: .' " 

For the firfi of thefe affertions there i& ?,S 

re[pefuble authority as the bare word evep. 

of this orator. The proteft of no fewer 

than two and thirty peers againfi the re· 

. peal. A protefi which the noble lords 

entered, among other rearons, becau[c 

" they were convinced from the l,mani­

" mous 
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" mous teftimony of the governors and 
" other officers of the Cfown in America, 

"that though by a moft unhappy delay 

" and neglect to provide for the due exe­

" cution of the law, and arming the go­

e, vernment there with proper orders and 
a( powers, thefe difturbances had been 

" continued and encreafed, yet they might 

" have been eaflly quieted before they at;. 

" tained to any dangerous height." 
It appears farther from a letter to Mr. 

fecretary Conway, laid before the houfe, 

and printed in the parliamentary debates*, 
a( that when the Bofton mob, raifed firf!: by 

ce the inf!:igation of the principal inhabi­
" tants, allured by plunder, rofe iliortly 

" after of their own accord; people then 
c, began to be terrified at the fpirit they 
cc had raifed: that each individual feared 

" he might be the next victim to their 
" rapacity; that the fame fears fpread 
,e through the other provinces; and tbat 

• Vol. v. p. 91,92 
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H as much pains were then taken to pre­

" vent the infurreB:ions of the people as 
" before to excite them." 

Upon this authority furel y one m.ay be 

allowed to believe that the difiurbances 

cau[ed by the fiamp aCt were not of fo 

dangerous a nature as the difiurbances 
which have happened fince the repeal of 
the fiall) p aB:. 

Nor can I-no, though I ihould have 

the misfortune to be ranked with Dr. 

Tucker, among " the vermin of court re­
c, porters*" I cannot--help thinking" that 

" the objeCtions made lzere, both liz and 

" out of parliament, to the flam p aCt at 
"the time of its pailing," whatever ef­
fea they might be intended to tave, had 
in the ev-ent that of "encouraging the 

" Americans to their refifiance."-I have 
not acce[s to " all the papers which load­

"ed the table of the houfe." I did not 

hear" the vaft -crowd of verbal winneifes 

If. Mr. Burke's Speech, p. 71. 

T " that 
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"that appeared at their bar *." But I 

have, I think, a tolerable proof that this 

idea is founded. 
In the account of thefe difiurbances, 

referred to above t, I fee the Ameri­

cans were diligent in informing them­
[elves how their oppofition \vas looked up­

on in the mother-country. 1 fee that on 

the 18th of September, near two months 
before general Gage's letter was written, 

a committee was appointed at Bofion, 

" to draw up, and tranfmit to Mr. Con­

"way and colonel Barre, addreffes of 

"thanks for their patriotic {peeches in 

" parliament in favour of the rights arid 

" privileges of the colonifis; and to defire 

" corret1 copies thereof to be placed among 

" their mofi precious archives." ! learn too 

from the fame :J.ccount " that they voted 

" the pi~1urcs of thefe gentlemen to be 

" piaced in their town -hall." This feems 

~ Mr. Burke's Speech, p. 7 I. 

-r See th:: account prefixed to the Charters, 

p. 7· 

a com-
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a compl~ment rather' extraordinary than 

otherwife, to be paid to fpeakers III "fo 

" languid -a debate," to orators "who 

',' fpoke with fo 'great a teferve, and fo 

" remarkable a temper -*." 
-I do not knowhow' this"gentleman's 

,. excellent and honourable friends" took 

the compliment paid to their~ languor. 

-' A compliment himfelf appears feldom 

to have been ambitious of obtaining: 

though it has feemed at times as if a little 

more referve, aad a little more temper, 

might have done him no differ'!'ice. 
Had he, poffeffed this temper and re~ 

[erve, he might havefpared to his own 

delicacy the pain :of uttering, and to the 

delicacy of his auditors the, pain of he~r­

iog another incartade. "The agents 
" and difiributors of falfehoods, fays he, 

" have with their ufual indufiry circulated 
" another lie, of the fame nature with the 

" former. It is this, that the difiurban~ 

~ Mr. Burke's Speech, p. 7 r, 72. 

T2 " ces 
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"ces arofe from the account which had 

" been received in America of the change 

" Of the minifiry." -" But it does fo 
"happen that the fallity of this circula­

" tion is (like the refi) demonfl:rated by 

" indifputable dates and records. "-" So 

" little was the change k1Z0Wll in America'.. 

cc that the letters of the governors, giving 

" an account of thefe difl:urbances, long 

" after they had arrived at their higheft 

" pitch, were all direCled to the old mi­

" nifl:ry.·" 

It would be too much to expeCl that 
anyone man fhould unite every excel­

lence. It is wonderful enough that to fo· 

impetuous a genius this great man fhould 
unite a degree of coolnefs fufficient to 
keep to chronological order; to fuperadd. 

exaClnefs in relation would be too much 

for mortal man to do. The fat!: is, no 

man ever fuppofed that the difl:urbances 

arofe from the accmmt of a change nClually 

~ Burke's Speech, p. ;2, 73. 
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mafic: np man could fuppofe the difturb­

-ances committed in April and May, cou1d­

originate from ,the certain knowledge of a 

,(;hange, which did not happen till July. 

Though Dr. Johnfon is willing to fup­
;pofe the Highlanders may be gifted with 

,a fecond fight, no man is inclined to think 

-the Americans are .fo highly favoured • 
. But a ftrong expefi.ation of a change, foon 

-likely to happen, will [Gmetimes produce 

:,nearly the fame effeCl as the account of a 

·:change all'eady hflppened. Now the down­
fal of the then miniil:ry was· moil: certain­

ily expected, ftrongly expeCled, by many 

.people in England, long before thefe dif~ 

.turbances began.; ,long before the act, 

which gave birth to them, was pan. The 

.. iddre[s of the lettel~s from our governors, 

-fo much inGfted on by our .arator, do not, 

1 fuppofe, difpiove the ·.exiftence of this 
,:opinion. And it feems very pfobable, that 

,this opinion <j.od.txpe&ation did augment 

and prolong the difturhances. 

T 3 .Con-
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Confider the fituation of affairs both 

here and in America, at the time the 

ilamp act was pail, and there will appear 

no great reafon to wonder at its meeting 

with refiftance: the wonder would have 

been, had it met with acquiefcence. 

The difappointment given by the peace 

to thofe fanguine expeuations that had 

been generated by the fucceffes of the 

war: the encreafe of taxes, confcqucnt 

upon the encreafe of debt: the unpopu­

lar nature of one tax in particular, which 

it had been thought neceffary to hazard: 

the multiplied profecutions of a popular 

champion: all thefe circunu1ances put 

together had accumulated fuch a preili,ng 

body of difcontent, as cou,ld not but ap­

pear more than fufficient to bear uo\yn 

any miniftry. 

In this untoward conjunuure it was 

that Mr. Grenville propofed, and the le­

giflature paft, the firft act for granting 

duties to be raifed in the colonies of Ame-

rica. 
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rica .. ' In this' untoMraXdconjuncture ir 

'vas, that the refolution, on which the 

fiamp aQ: was' grounded, paft in the houfe 

of commons. 

We have a,Iready noticed the change 

clfe&ed;'n the fit\lation of ,the ,colonies. 

Of their reluctance to fubmit to the laws 

of tl:ade _ and ntvigatiQn; of their difpo­

fition to eonteO: the a].lthQrity that impof­

ed them,: we had [eeo many proofs: but 

this difpofiiioo, :how early foever it had 

been' lkind;led,and . how often foever it 

had flafhed out -in occafional ills of dif­

affeB:ion, had been damped. and kept 

from running into 'acts or pretenfionsof 

fteady oppofition, by the fenfe of their 

weaknefs and their wants. Thofe wants 

ceafing, anr;! that weakne4's being ,out­

grown,it -is not to be wondered at that 

i.'hey greedily' laid hold of that opportiI­

nity, which prefented itfelf, of fl:rength­

ening their force by the acceffion of a 

body of ma1econtents in the mother-

:country. 
The 
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The watch-word given by thefe male .. 

contents, they eagerly caught and fpread 

abroad: a general plan of defpotifm, as 

thefe malecontents believed, or wifhed to 

have believed, had been formed, and was 

purfuing: and of this plan the fuppofed 
new and unheard-of project of taxing A­

merica was invieghed againfr as a part. 

That this had been the language, both 
within doors and without, no body can 

be ignorant: that the Americans were 
blind to the affifb.nce they might derive 

from a body thus openly efpoufing their 

intereils, and leaguing themfelves on their 

fide, is what no boJy can fuppofe: that 

they ihould be difpofed to willi, and for­

ward to expeCl, the downfal of a mi­

niilry who oppofed their pretenfjons; 
and the exaltation of one that frood en­
gaged to favour them, is what no body 

can doubt: that they fhould fail to per­

ceive that acts of outrage, manifefring 

their diffaffcttion, mufr contribute to 

the event they "\yifhed for, can hardly be 

fuppofed. 
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foppofed. The utmoft ftretch that poli­

tica.lcharity can make, is to hope that· 

thofe EnglHhrnen who encouraged the 

oppofition df the Americans, by the ef­

poufal of their caufe; did not willi to fee· 
any tnore mif<:hief done, any more out- . 

rages committed, than what might be ne­

ceffar'y' to bring about a revolution, ac­
cording to their nDtiDns to defirable: arid· 

that there might be fome among them, 

who, defireable as this revolution feemed 

to them, might not think it worth pur· 

chafing at any price. Among thefe 1 aft, 

let us hope to find out orator .. 

- Be this as it may, thus much is indif:.. 

put able, that the Americans expeCted a 

change uf miniftry j and that it was the 

hope of -contributing to a change, pro­

mifi!1g to be fa favourable to their preten­

{ions, that encouraged them, if not to be­

gin, at leafi to perfevere in their refiftance. 

The expeCtation was fulfilled. A change 

of the miniftty-frotn what caufe is not 

material, did according.Jy take place. 

The 
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The ,£hort period of the fuce-ceding ad­

l1).inifiration deferves a particular 'atten­

tion, and happily no adminiilratio!1 eyer 

p iTdred a better hifiorian, or a more able 

apologifi, had an apologifi been want­

ing to a lJlinifter "who fO,ught nO-,apo­

logy 'i". 

This gentleman, "whofe fituation, he 

" tells us, enabled him to fee as well as*," 

and whofe difccrnment we cannot but 

believe, enabled h,im to perceive much 

better than "others, what was going on, 

" did fee in the noble lord who then pre­

" fided at the, treafury, fuch found prJnci. 

" pIes, fuch an enlargement of lPind, fuch 

" clear and fagacious feme, and fuch un­

" !haken fortitude," as might well give 

room to hope, that if the empire could be 

faved, it mufi be by his hand. To the 

gods, and to the citizens of London, it 
feemed otherwife t. 

It ?lIr. Burke's Speech, p. 64. 

* lb. r. 57· 

The 

t See their acid refs prefented to the king on 

the 
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The fit~tjon in which the noble .lor~ 

flood ~t this moment was, no doubt, "a 

" trying one ;"'-""7but it was fure1y ~ more 
favollrable one than that in which his pre­
de<;:effor had flood. A great part of ~he ill 
.€ ." ., : ' 

h~t;nour, arHing from domeftic caufe's, had 

fubfided. The minds of the people at 

];lome were in a gre~t meafun:i quieted.' 
The marquis, and his friends, flood ~]~ar 
of the odillmof u~po1?ular mea[ures. The 
city of L~ncion only excepted, the reft of 
the nation .was prepoffeffed in their favor. 

, ' 

The man, whofe fllfFerings had excited 

the flrongeft popular difcontent, and whofe 

talents ~cre nicely calculated to put him 
anhe head of a faction, was ready to rue 

for pardon; as he did afterwards flle for 
p~rdon to a great man who was then <j.n 

the 25th of Augufl: 1765. In which they fay, 
"that whenever a happy fjiabli}hment of public 

" meafures {hall prefent afavourable occafion, they 
" will be ready to exert their utmofl: abilities in 

" fupport of fuch wife councils, as apparently tend 

"to render his majelty's rei!?;n happy and glo­

" rious.',' 

affociate, 
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aifociate, and afterwards fuccelfor to the 

noble marquis. 
This then was as favourable a moment as 

could well be hoped far; not merely to de­

clare but to vindicate, and efiablifh on a 

permanent foundation, the rights of the 

Britiili parliament. 
There are three points on which the 

Americans p~etended, that the minifiry 

had grafly mifunderftood, or wantonly fa­

crificed the interefts of the colonies: their 

commercial regul~ions, the fupprellioA. 

of their paper money, and palling the 

ftamp aCl. Thefe then were the objeCts 

which demanded the immediate attentioa 

of the marquis. 

As to the firft of them, a fcrupulous at­

tention to treaties with foreign frates, and 

a partial attach~nent to the letter of the na­

vigation aCl:s, had, it iliould feern, mifled 
his preJece~Jr. The noble marquis ,vc are 
told, "faw his way clear before him ~ 

"though, on the one hand, treaties and 

" public law; on the other, the act of lll-

~' vigation, 
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" vigatiDn, and the:wbDle cDrp.s Df tr.ad~ 

"laws, were drawn up in array againfll 

" him; he knew "in fubfiance," that 
they were nDt direa:ly againft him. But 

he did nDt chDDfe to' " determine railily,'" 
he chDfe to' knDw as much" fDrmally and 

H Dfficially." By way of fDrm then the 

attDrney gene~al's DpiniDn was aiked; that 

once obtained, " the noble marquis imme­

diately difpatched Drd~rs for the redrefs of 
thefe grievances.'" Orders, it iliould feem,. 

which, amDng other good effects, pre­
vented the tDtal ruin whi<:h was threatened 

of the Spaniili trade. 
Here then, Dne wDuld think, was a vafl: 

fund Df popularity acquired in America: 
an acquifition, one wDuld have hDped,. 

that might have done" knight's fer-vice;" 
might have conciliated the opiniDns and: 

affections Df men *. 
As to the fecDnd Df thefe objects, the 

. legulation Df the paper money of the CD'" 

* lb •. p. 61. 

lonies, 
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lonies, this bufinefs was left by the noble 

marquis as he found it. 
On the conclu[~on of the Spaniih bufi~ 

nefs, the noble marquis turned himfelf to 

the confideration of the third of thefe ob­

jects, the fiamp act. And" after weigh­

" ing the matter as its difficulties and im­

"portance requ~red," determined on the 

repeal of it. And here it is, that the pa­

negyrifl: of this mininry puts forth the full 

firength of his amazing po\vcrs.-" A 

"parti~l repeal, a modification, might 

" have fatisfied a timid, unfyfiematic, pro­

" r::rafiin2.ting minifiry:" but the noble 

lord, and his ·f~iends, were not a:luated 

" by a weak and undecided mind :-by a 

" majority that \v:11 redeem all acts ever 

" done by majorities in parliament, in the 

"teeth of all the old mercenary S\\'ifs, 

" in defiance of the whole em battled legion 

" of veteran peniioners ;-fteadily look­

., int; in the face that glaring and daz­

" zling influence, at which the eyes of 

"eagles oft blenched; looking in the 

7 " face 
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" face one of the ableft, and not moO: 

., fcruimlous oppofitions:'" and what is 

more/tlian that, " even looking lord Chat­

" ham in the face: whilfi earth below­

" fuook, heaven above menaced, and all 
r' . 

" the elements of minifierial fafety were 
" difI'olved ;"-they fei'ught; they con­

'" quered' ~- they preferv.ed the authority 
" of Great BFitain;- . they preferved the 

" eqrtityof Great Britain: they made the 

" declaratory act; they repealed the ftamp 
... , act * ,. 
MybQ~om:burned within me as I liften­

ed to the orator,-" involuntary budl: of 

" gratitude and tranfport," broke from 

me, 1 wondered only how the authority 
of Great Britain, having been thus mira­

louny -preflT'l.'ed, fhould all at once be loft 

agam. 
I turned: to the fiat ute book: I found 

the repealing act as full as words could 

make it. I examined the declaratory act, 

* See Speech from p.6o to p. 66. 

alld 
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and it is indeed a daiaratory aB:. It pre­

ferved the authority of Great Britain. 

How? By declaril1;; it to be pre[erved. 

What elfedoes it? JuLl nothillg.-It exacts 
no recognition of that authority. It prc­

fcribes no means of enforcing it. What 

a victory! what dangers furmountcd! 

what giants vanquiihed! I hope the ora­

tor will forgive me; but I could not help 
exclaiming with lord Grizzle to Dollal~ 

lolla, 

I tell you, madam, it is all a trick, 

He made the giants firft, and then he 
killed them *. 

At beft the noble lord mifiook the ob­
ject of his attack. He thought all was 

done when he had out-talked and out­

voted " an unfcrupulous oppofition:" this 

was done, but was nothing that ought to 
have been done procra11:inated? \Vas it 
~, fyftematic" wholly to take away the 

* T;agedy of Tragedies, or the Hi!l:ory of Tom 
Thumb. 

6 tax, 
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tax, and declare our tight to lay it? to 
f - " 

tear up a tree which if watered might 
have "yielded fruit," for no other pur­

pofe than to " plant what was called in 
" America a barren yew, cafting a noxious 

" fhade over the colonies *?" 'N as it not 
timid to affert at home a right, of which 
he dared not exaa a recognition on the 
other fide the Atlantic? Is not leaving 

every thing to be decided hereafter, to 
procr aftinate? This vaunted ad: "of Jpirit 

" andfortilude :"-" of fupreme magna­
" nimity," what was it after all, more 

than the unmeaning rhodomantade of 

ambaffadors, who-fiyle their mafters kings 

of France, or of Jerufalem? thefe titles 

-do not fecure a foot of land: the dedara~ 
tory act does not fecure an atom of autho­

rity. 
If the colonies had objected to the 

Damp act on principles of expediency, all 

mere commercial principles," it-might have 

.;j See Farmer's Letters, p. 7i: 

U been 



ACT':, RELATING Part II .. 

been.. altered; the oppreffive provifions,. 

if any fuch there were, or even the whole. 

aB:, might have been fafely repealed. 

But the colonies now objeCl:ed to it on 

very different principles: they denied 

the rights of the parliament to tax themo 

To repeal the bill abfolutely, totally, and 

unconditionally, w.as therefore to give up 

that right. To fay that fuch a repeal was 

grounded on commercial principles, was 

it not nugatory? To affert the right in 

parliament, without infifting on a recog­

nition of that rigllt in the colonies; with­

out infifting eyen on the poor fatisfacrion 

of a refciffion of the colonial refolves a­

gainft the right, W:lS this the act " of fpirit 

~, and fortitude" fo much boafted of? 

,\Vhat was he to do then? Give up the 

right? This would be "cutting indeed 

"the Gordian knot:" -though hardly 

" with a fword:" not much " in the h~­

'.' roie ftyle *." To yield requires little 

It Se~ Mr. Burke's Speech, p. 60, 61. 

he .. 
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heroifm. If the knot was to l;le cut by 
yielding, the fciffars of a trembling fpinfier 
might have clone the work as we'll. 

Was he to enforce the aCt by fire and 
{word? I cannot perfuade tnyfelf that fire 
and fword would have been necetTary. 
But I would fuppofe the noble marquis 
and his friends to have been aCtuated by 
greater views.· I would fuppofe them to 
have been anxious to follow the diCtates 

of that "equity, by which we are bound 

" as much as poffible to extend the fpirit· 
H and benefit of the Britiih conftitution to 

" every part of the Britiih dominions *." 

This indeed would have been an objea 

worthy of fuch a man as the noble lord's 

panegyrift has defcribed him. He had 
official information, that there was no fixed 

idea of the relation between Great Britain 

and America. This relation fhould have 

been fixed. The fupreme authority oLthe 

parliament had been openly denied by the 

.* See Burke's Speecb, p. 60, 61. 

Uz Ame-
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Americans: this lhould have been airerted, 
vindicated, and recognized. 

The powers of the fubordinate legifla­

t'Urcs were vague, and indetermined: 

thefe lhould have been precifely marked 

out. 
The mode of taxation w::ts difputed: 

this lhould have been fettled. 

The want of knights and burgelfes to' 

teprefent the condition of the colonies in 
the Britilh parliament, was the only ground 

on which the equity of a parliamentary 
taxation could be difputed: this fuould 

have been obviated. 

Infiead of obtaining any of thefe im­
portant points, what did he? "He re­
" pealed the fiamp aCt: he made the de­

" claratory aCt /' that is, he gave up the 
purfe at the firfi word: and when the 

{poiler had carried it off, and was out of 
fight, and out of hearing, he vauntingly 
declared he had fiill a right to the purfe 

if he chafe to claim it. Of this fort is the 

7 " fu-
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~, fupreme magnanimity" fo magnificently 

.difplayed. 

But though this aCt of Jpirit, fortitude, 

a.nd magnanimity, {bould be found to have 

done nothing toward fecuring the dignity, 

or authority of Britain, the ad of concef­

£1on we are required to believe refiored 

tranquility to the colonies-" They were 

~'quiet." vVhat are we to underfiand by 

their being "quiet?" Is it only, that 

having forced from us that which they 

demanded, they wer,e quiet till another 

,opportunity of refifiing fhould prefent it­
[elf ?-We allow the faa; make the moft . 

of it. Or are we to underfiand by it, that 
they were ready to fubmit to the priQciple 

of the declaratory aa; to yield a .r:~ady 

obedience to the other laws enaCted by 

Great Britain? fo the orator feems to 

underfiand the phrafe, and undertakes 

to prove, that they were "not only 

"quiet, but !hewed many unequivocal 

" marks of acknowledgment and grati­

~, tude:" he gives us every advantage: he 

U 3 felects 
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[eIeas tc the obnoxious colony of MaiTa­

" chufet's Bay." He calls on us to hear 

"how thefe rugged people can exprefs 

~, them fel yes on a meafure of conceffion.'~ 

" If it is not in our power (fay they in 

., their add refs to governor Bernard) in fo 

H full a manner as will be expected, to 

~, {hevv our refpecrful gratitude to the mo­

f'ther-country, or to make a dutiful and 

" affeCtionate return to the indulgence of 

~, the king and parliament, it {hall be no 

f' fault of ours: for this we intend, and 

c, hope \VC {hall be fully able to effect." 

This is qUQted as the genuine expreffion 

of their real fentiments, as originating 

from themfe1ves *.-\Vhat then will be 

the feelings of the reader, when he learns 

that thefe pretended expreffions of the 

Bofionians were no expreffions of their 

own: that they are only re-echoed back 

from the fpeech of the governor: that 

the affembIy refufed fo much as to take 

into confideration the very meafures to 

* Mr. Burk<;'s Speech, p. 75. 

which 
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which thefe words had been applied by 
him: that the whole tenor of the addrefs 

is perhaps one of the foureft, moft fullen, 

moft furly, that ever was prefented to a 

governor *.-Yet forne men fcruple not 

to complain of " an unfi:rttpulous oppo­
H pofition !" 

Might a mirtifterial advocate indulge 

himfelf in like liberties, he might fay with 

this orator, changing but a fingle word, 

" Thus are blown away the infeCt race of 
~'faaious falfehoods! thus perifh the mi­

" ferable inventions of the wretched run­

" ners for a wretched caufe, which they 
., have fly blown into every weak and 

" rotten part of the country, in vain hopes 
"that when their maggots had taken 

" wing, their importunate buzzing might 
" found fomething like the public voice i'. 

'" See the governor's fpeech, and the addrefs in 
.anfwer to it, in the Appendi~ to the Annual Re­

giil:er, vol. ix. p. 176, J 79. 
t lVIr. Burke's Speech, p. 74. 

The 
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The noble marquis refigned his place 

to a noble duke, who had been a compa­

nion of his battles, and a partner in his 

victories. The 'noble duke was affifred by 

the chief, who had led "the phalanx" in 

the lower houfe, and "infpired even the 

" meaneft of them with courage, " -The 

peoplt.:'s lawyer, the great defender of 

Britifh and American liberty, held the 

feals: and lie, who was alone a hoft, not 

onI y deigned to put the minilhy in ar­

ray, but condefcended to take his poft 

among them. No doubt he did it on 

mature deliberation. He could not haftily 

give his confidence, "confidence he had 

"before afferted in the houfe - was a 
" plant of flow growth in an aged boiom.·' 

He was paft the feafon of credulity. 

\Vho could have imagined, that in his 

adminiftration, any fubject of contention 

could pollibly have arifen between Great 

Britain, and her colonies. - Yet fo it 

was. Very early in this adminiftra­

tion, the demon of difcord again fiept 

forth: 
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forth: nor has any magician yet bee9 

found to lay him. 
Very early in the year 1767, the colony 

of New York prefented a remarkable pe­

tition, in which they fet forth, that oot­

withfianding the tender regard for their 

happinefs, manifefted in the laft feffions 

of parliament, ~'yet the commercial re­

"gulations then enacted, infl:ead of re­

" medying, had increqfed the hea71J bur­

"them, under which the colony already 

" laboured *." Thefe regulations were 

regulations made under the very adminif­

tration of our panegyrift's hero. So im­

pollible was it for that noble perfon, with 
all his penetration, and all his patriotifm, 

to perfuade this untoward people of his 

being able to difcern their true intereft, 

and willing to purfue them. 

But if this colony could not bring itfelf 

to approve the wifdom of parliament in 

its commercial regulations, much lefs 

* Sec Commons Journals, vol. xxxi. p. 160. 

could 
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could it bear any application of the prin­

ciple bf the declaratorJ:' aer. 

Two years before, an aer had pail a­

mong other purpofes, for that of better 

quartering his majefiy's troops in North 

America. The aifembly of New York 

did not like the mode prefcribed by that 

aer: they therefore paft an aer of their 

-own, direCting another mode, inconfiftent 

with the provifions made by parliament. 

The parliament on this oecafion deter­

mined to inforee the principle laid down 

in the declaratory aCt, and vindicate its 

power of making laws binding on the co­

lonies. An act was accordingly paft, fuf­

pending the affembly of New York. tiB 
the provifions of the former act n:".mld be 

complied with *. 
What ideas the Americans entertained 

of this exertion of power; what a conqueft 

the magnanimous affertion of the decla­

ratory aCt had gained over them; how 

-* 7 Geo. III. c. 59. 

fully 
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fully th,e authority of Britain was pre­

.fer ... .1ed by it, was now apparent. "An 

"aCt of parliament, fay the colonifis *~ 
"commanding us to do a certain thing, 
" if it has any validity, is a tax upon us 
" for the expenee that accrues in comply­

"ing with it." Hence they argue­

H The a!fembly of New York either had, 

" or had not, a right to rifife fubmiffion 
"to that aCt -If they had-and I ima­

" gine, continues this writer, no Ame­

"riean will fay they !wd not - then 
" the parliament had no right to compel 
~, them to execute it." 

The ideas of liberty are different on the 

other fiJ.:: the Atlantic from thofe we en­
tertain on the borders of the Thames. 

Had "the crown by its prerogative ref­

"trained the governor from calling the 
" aJfembly toget/zer," all it feems would 

have been well t: but that parliament 

';c Sec Farmer's L~tters, p~ 8, 9-

l Sec ib. p. 9, IO. 

!bould 
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fhould interfere, and punilh an aCt',' of 

"difobediencc to the authority of the 
" Britiih legiflature" carries with it, "cen­

"fequences vaftly more affecting §." 
And why fo ?-" Becaufe it is a parliamen­

" tary a.l!ertion of the fupreme authority 

" of the Britilh legiflature, over thefe co­

"lonies in the part of taxation :"-and 

i's intended" to compel New York into a 

fubmiffion to that authority." One would 
think then that a refiriCtion from the king, 

under the fame circumfiances, wuld have 

been a royal o./fortion of the fupreme au­

thority of the king over the colonies in the 

part of taxation; an affertion which to 
Englifumen would appear to have " con~ 

.. fequences vafily more affeCting~"-One 

thing is unquefiionable; that to " refir;1in 

"' the governor from calling the a./fombly," 
till the affembly iliould comply with the 

aCts; to prevent their meeting till they 
ihould have met, and done \vhat was 

v,anted of them; however practicable it 

§ See F~rmer'5 Letters, p. 9, 10. 
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might appear in America, is what would 

appear totally impraCticable ill Eng­

land. 

The principle of the declaratory aCl: wa~ 

again called forth on another occaGon. 

The parliament found that tl~e colonies 
would not grant a permanent and ade­

quate provifion for the charges of the ad­

minifiration of jl1fi:ice, and the fupport of 

civil government: the hou[e therefore 

gave it in charge to their committee to 

confider of proper methods of making fuch 

provifion *. 
The very next day an ordcl" was made 

to bring in a bill for enabling his majefiy 

to put the cufioms, and other duties, in 

the Britiih dominions in America, and the 

execution of laws relating to trade there~ 

under the management of commiffioners 

to be appointed (or that purpofe, and to 

be refldent there t. In conformity to 

* See Com. Journ. vol. xxxi. p. 392. 
t See ib. p. 395. 

thefe 
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thefe two refolutions two acts wert 

pafTed *. 
The act for granting duties declares in 

the preamble, "that it is expedient a re­

"venue iliould be raifed for making a 

" more certain and adequate proviGon for 

" defraying the charge of the adminifira­

" tion of jufiice, and the fupport of civil 
"government." The commons then go 

on to give and grant certain duties on 

glafs, red-lead, white-lead, colours, tea, 

and paper. By way of compenfation, the 

fame act ~ives a farther encouragement to 

the exportation of coffee and cocoa-nuts, 

of the growth of Britiili America. 

The monies ariGng from the duties im­

pofed by thi~ act are appropriated. So 
much is to be kept back, as iliall be found 

neceJIary to the making of a certain and 

adequate proviGon for the adminifiration 

of jufiice, and the [upport of the civil go-

* 7 Geo. III. c.4[, and c. 46. 

vern-
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vernment, in the colonies. The l'efidue 

is to be paid into the king's exche­

quer. 
Of thefe duties,. that on tea was accom­

panied by an exoneration, quadruple thll 

amount. The fum impofed by it is three 

pence in the pound weight. But by an­
other aa of the fame feffions, an inland 
duty of one fhilling that had been paid 

before is taken off. 

The aCt for appointing cuftom-houfe 
officers, declares, that the officers who had 

been appointed in virtue of an aCt of 

Charles the fecond, were obliged to apply 

to the commiffioners in England for fpe­

cial inftruCtions in particular cafes; that 

hence, all who were concerned in the 

commerce of the colonies, were delayed 

and obClruCted in their commercial tranf­

actions; as a relief therefore to merchants, 
and traders, his majefiy is empowered to 

appoint commiffioners of cufioms, with 

the fame powers as are exercifed by the 
6 com-
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tommiffioners of the cufioms in Eng­

land. 
Thefe acts, moderate and conciliatory 

as they appear, were received in America 

with the fame abhorrence and indignation 

as the fiamp acr.-The refifianc~ of the 

colonies againfi the fiamp atl was retalled 

to memory: was propofed as a pattcrn­

The fuccefs of that refifiance is pointed 

out by the moft popular of their leaders 

as an earn eft of like fuccefs, to a pcrfcver­

ance in a fimilar condutl *. At the fame 

time they are cautioufly forewarned againfl: 

that tumultuous fpirit which had accom­

panied the lafl: refifiance, and which, if 

fuffered to run its own length, might 

have defeated its own purpofes. 

* See Farmer's Letter iii. p. 29. Do the;.' (me.tn­
lllg the advocates for acquiefcence) fays the author, 
.. Do they condemn the conduct of thefe colonico, 

U concerning the fl:amp act? or have they forgot 
" its fuccefsful ilTue? ougbt the colonies at that 

" time, il'fflead of o[lillg as tbey did, to have trufl:ed 
" for relief to the fortuitous e"cnts of futurity?" 

The 
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The difrinction between internal and 
external taxes, up'on which the rep~al of 

the ilamp act had been contended for, was 

now abandoned. A new ground was ta· 

ken. The power of parliament to lay any 

taxes 'l.o/;atever on the colonies, was flatly 

and totally denied. The authority, nay the 

very words of Mr. Pitt, though acting with 

the very minifiry who paffed this obnoxious 

act, \yere cited in [upport of this de­

nial *. 
In confequence of the fpirit rather than 

the letter of thefe infiructions, the com­

miffioners of the cufioms appointed under 

the act were infulted and beaten; their 

houfes rifled; their lives threatened. The 

magiflrates looked on as unconcerned fpec­

tators, refufing all affifiance t. It now ap­
peared, that the fiamp act or the tea act 

were in themfelves matters of indiffer­

ence: that the queflion now was, whether 

'* See Farmer's Letter iv. 
t See Letters from f!utchinfon and Oliver. 

x the 
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the Americans were at all fubjetl: to the 

fupreme legiflature of Great Britain *. 
" That lenientmeafures and foft fpeeches 

"would not do with this people t."­
'that parliament muft either give up all 
power of wmpel1ing the Americans to 

contribute towards the fupportof the 

puhlk burthens of the empire: or elfe 
liluft fix a confiitutional mode of com­
pelling them to futh contribution; and 
having once fixed it, muft inforce it by 
firm and unrelenting meafures. 

Such was the fituation of the colonies 

, at the diffolution of the twelfth parliament 
of Great Btitain. 

* See Bernard's Letters, p. 42. 
t See ib. p. 62. 

PART 
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PAR TIll. 

EXAMINATION OF THE ACTS PAST BY 
THE THIRTEENTH PARLIAMENT OF 
GREAT BRITAIN RELATING TO THE 
COLONIES. 

SEC T. I. 

Advantages of the periodical renewal of the 

leg!Jlative body. We which this parlia­

ment might have made if them i72 the 

American q/fairs. 

T HE periodical renewal of the fu· 
preme legiflature of Great Britain, 

is on all bands allowed to be a circum­

fiance very favourable to the people. It 
puts into their hands the falutary power 

of excluding thofe from one branch of the 

X 2 legifla .. 
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ture, who fhall have been found unequal 

to the ta£k, or unfaithful to the truil:. By 
an attentive exercife of this power the 

people may root up fuch evils as happen 

to refult, not fo much from any vice in 

the government, as from the bad inten­

tions, or miftaken views -of individuals. 

They may corrett,. Or fortify the principle 

of the government without endangering 

its eiTence. 

But what is not commonly attended to; 

this circumnance is fcarcely more favour­

able to the people, than it is tn government 

itfelf. By a movement thus regular and 

tranquil, the operations of government are 

facilitated, and its dignity preferved. When 

the fovereign authority refts undivided in 

a permanent uwhanging body, the diffi­

culty of reformation is extreme. An er­

roneous fyftem once begun muft be per­

fifted in; fince to recede from it would 

carry that confeilion of fallibiltty which 

is fo galling t,) the pride of power T"at 

pride is an ob£lacle rz..rely to be furmount-

cd 
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ed. Not but that a reaum might be given 

to jufiify in fame meafure, as well as tq 

account for its pertinacity. The refpeCl 

and confidence of (he people, are poifef­

fions which no government, however def­

potic, find it fafe to fquander, and caft 

away. The objeCts of refpeCt being rather 

the perfons of the men in power, than 

any principle diff~ed through the confii­

tution, whate"er tends to diminifh that 

confidence and that refpeCt canno~ but 

have a dangerous effeCt. 

Our happy confiitution is free from this 

inconvenience. 1'he l11timate dependence 

of the people is placed not in this or, that 

body of men in office, but 'in itfdf. One 

parliament may depart from the princi­

ples of another parliament, and the ref­

pea to government continue the fame. 

The political regeneration of the mofi ac­

tive of the three bodies that compofe the 

legil1ature, is a palliative at 1eafi, amongfi 

{)ther corruptions of arbitrary governments, 

for that of obfi~nacy. The new body, in-

X 3 firuCted 
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firuCl:ed by, though uninvolved in the mif­

carriages of that which perilhed, appears, 

at its firfi entrance into the world in the 

purity of youth, with the experience of 
old age. The principles the aCts of a 
preceding parliament are not the princi­

ples or aCts of a fucceeding one, any far­

ther than it thinks proper to adopt them. 

To recede from the former, or to repeal 

the latter, is no mark of levity or incon­
fifiency. It is only profiting by the er­

rors of another. 
Thefe are fome of the advantages which 

every new parliament might enjoy. And 

certainly the twelfth parliament of Great 
Britain had been guilty of flme errors by 

by which its fuccelIor might have pro­

fited. 
That parliament had laid down fame 

principles which could not be maintained: 

had paft fame acts which could not be 

juftified. This we may .;:./Iert without he­
fitation: for it had laid down principles, 

and paft acts, contradictory to each other. 

It 
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It laid it down as a principle, that it was 

expedient to raife a revenue in America: 

it pail an ac:t in co~fequence of this prin­

~iple, without having fufficiently, or in ... 

4eed at aU, prepared the way for its recep­

tion. It then abandoned the principle, 

:tn~ repealed th~ aCt, without doing any 

thing effectual for the fupport of its own 
" .I 

dignity, .or the recognition of its own au-

thority. I~ ~hen aga~n recurred to its ~rft 

principle, a~d paft another act in confor-. , 

mity to it, withotJt having taken a fingle 

fiep towards obviating the augmented dif­

ficulties that now flood in the way of its 

reception.,....Hence a matter, not yet clearly 

underflood, was involved in greater per­

pJexity: and an enterprize which, <it any 

time required great !kill and add refs to fuc­

ceed ih, was rendered tenfold lefs eafy of 

execution. 
But on the other hand, from the colli­

fion 6f thefe ditf~rent plans, lights had 

been itruck out which might ferve to 

X + guide 
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guide a new parliament through the laby­

rinth, which this very diverfity of plans 

had rendered fo intricate. The very 
works which each party had thrown up 

in its own defence, were fo many vantage 

grounds, from whence a new parliament 

taking a comprehenfive view of the coun­

try all around, might have direaed its 

meafures with a certainty of fuccefs. 

The great objefrs before the parliament, 
were to fix the relation between Britain 

and her colonies: to examine into the 

right of the Britifh parliament to impofe 

taxes on the colonies: to enquire whe­

ther it was grounded on the confiitution : 

if it was not, to give it up: if it was, 
to affert it; and regulate and fi~ the 

mode in which it iliould be exerted: to 

confider whether the prefent were a fea­

fonable time: to pofipone accordingly, 

or give prefent effetl: to fuch regulations 
for that purpofe as iliould be concluded 
(lln: and then to do, what q,fter the fet-

ding 
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tling of thefe mofi contefied points would 
have followed as of courfe; to fix on pro­
per regulations for vindicating the unIimit~ 

ed fupremacy of the Briti!h parliament in 

all points whatever. 

Whether this parliament attained all, 

or any of thefe important objects, will beft 

appear from its own acts. 

SEC T. 
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SEC T. II. 

Proatdiltgs of tIle fcCOlld JtjJiOllS of tile thir­
temt lz parliament. 

T HE firfi [eilion,s of this parliament 

was very ihort, and,. except the 

paHIng the corn act, and continuing the 

expiring laws, was wholly taken up in 

the choice of a fpeaker, adminifiering the 

oaths to members, and taking fuch other 

arrangements as are taken of courfe by a 

new parliament, for the unfolding of its 

powers. 

It was thefecond meeting that was the 

firfi of bufinefs; and that of America, as 

might be expected, took the lead. 

The feilions was opened by a fpeech 

from the throne, in which his ma:cfiy ex­

preffes " his concern that the fpirit of 

" faction had broken out afrefh in fome of 

"his colonies in North America; and in 

" one of them had proceeded even to atts 

of 
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" of violence, and refiil:ance, to the execu~ 
" tion of the law."-The parliament is 
told, "that the capital town of this colo­
" ny had proceeded to meafures fubverfive 
" of the confiitution; and attended with 

" circumftances that manifeil:ed a difpofi­

" tion to throw off their dependence on 

" Great Britain." 
The 110ufe in return anfwered his ma­

jefty, that they participated with him in 
the concern he felt at feeing "that the arts 
" of wicked and defigning men had re-kin­

" dIed the flame of fedition in America; 
" that they fhould ever be ready to hear 

Hand redrifs any retI! grievanceif' his ma­

"jejty's ji/Nee?s ill America, but would ne­
e, ver betray the truil: repofed_ in them; 

" would always confider it as one of their 

" moil: important duties to maintain in­

" tire and inviolable, the fupreme autho­

" rity of Great Britain over every part of 

" the Britiili empire." 

So far all was well. To affert the fu­

preme authority of Great Britain over the 
colo .. 
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col~H1ics [eemed ~ue to their o\vn dignity; 

to promife a red refs of real grievances, if 

any fuch iliould be found, was due to their 

own juflice. 

The firft {1;ep towards .. afcertaining the 

bounds, if any bounds there be, to the au­

thority of parliament over the colonies~ 

was to enq\lire into the powers and ex­

emptions which had been originaIIy grant,,:, 

ed them. Before the houfc could proceed 

to the red refs of grievances, it vvas necef­

fary, that it ihould know, if any griev­

ances did exin; and then from \y hat 

fource it WJ.S they proceeded. 

It feemed, therefore, a very proper mo­

tion' that all letters l?atcnt and ch;aters, 

that all commiffions, orders, and inflruc­

tions iiTued by the crown, that all official 

letters and affidavits, received from Ame­

rica {ince the hrft rife of the dinu;'bances 

complained of, iliould be laid before the 

houfe. And one cannot fee without 'a 

mixture of vexation .:nd furprifc, that fuch 

a motion, \yithout any amendment or 

expla-
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explanation being offered, paffed abfo­

lutely in the negative-:lf
• 

The documents thus moved for, frand 

diihibuted, we may obferve. ~nto three 
, . . 

c1affes. The lirfr cOIitains fuch as ""ere 

proper to be conGdered with a view to the 

qnefrion of the right: the fecond, fuch as 

were proper to be confidered with a vicw 

to the policy, that had been hitherto ob­

ferved in the enforcement of'it: the third 

was to fllrI1iih fuch evidences of the tem­

pe.r of the people as feemed neceffary, with 

a view to the policy that ihou'id be obferved 

in future. 

'To with~hold the lirfl was very conflfient 

in thofe who, fatisfied with the determina­

tion of the preceding parliament, wifhed 

not to enter into any frefh difcuffions. The 

misfortune h~re is, that the determination 

of that preceding parliament had been made 

without any regard to thofe feemingly ne­

ceOary materials. 

* See Com. ] ourn. vol. xxxii. p. 92 , 93. 

\Vith 
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With rerpett to thore of the third clafs, 

there again are diftinguiLhable into fuch 

informations, relations of matter of fad, 

or expreilions of opinion, as had been 
communicated by the governors of the re-

1peCtive colonies, and fuch as had been 

communicated by private perfons. \Vith 

refpeCl: to the latter, it might be all edged, 
and it fhould feem with juftice, that to 

make them public would be to facrifice the 
informants to the fury of a people not very 

backward to take revenge, nor very deli­
cate in the mode of taking it; that the con­

fequence, in regard to the informant, 
would be the deftruCl:ion of a number of 
perfons, for what, with refpett to this 
country at leafi, could not but be deemed a 

merit; and in regard to the public that no 

information would ever be given in fu­
ture *. 

t An obvious expedient is to leave the o:!mr' in 

blank; but this would not hold good in thore care~ 
where the nature of the intelligence is fufficicnt to 

betray the perC on who has furnilhed it. 

7 
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As to the governors, it could not, I think, 

be {aid, that the duty of their ftation would 

not excufe them, in tome degree at leafi, 

'even among the moft violent malecontents; 

or that the refpeCl: habitually paid to that 

Ration would not prote:t them from the 

fate of inferior informants; and as to o­

dium, they fhould not have accepted their 

trufts, under any other terms than that of 

being ready to bear fo much of it as was in­
cident to the difcharge of their duty. 

With refpeCl: to the fecond clafs of docu­
ments, I willi it may be pollible to produce 

any juftifiable teafons for withholding that. 

I am rure I know of none; and it feemed 
no aufpicious omen of the characler of the 

new parliament, that it fhould be difpofed 

to acquie[ce implicitly, and without exami­

nation in the mea[ures of the minifiry. 
Garbled and ca1.rated documents, are no 

documents at all. The end of judicial ex­

amination is, if necelfary, to cenfure ; and 

what chance can there be of cenfure refult­

ing from informations, whichthofe who 
would 
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would be the objects of it are at liberty to 

[eleCt, need not be obferved. 

Some papers, however, fuch as men 

in place thought proper to produce. 

were laid before the two Houfes. And 

upon the information contained in them, 

feveral refollltions were formed. The pur­
port of them was to reprobate as illegal, 

and unconi1itutional, the refolves of the 

Houfe of Reprefentatives of Maffachufet's 

Bay, calling in queflion the fuprcme au­
thority of parliament: to cenfure, as tend­

ing to inflame the minds of the people. 

and to create unlawful combinations, the 

letters written by that affcmbly to the other 

aifemblies on the continent, inviting them 
to join in petitions, which called the fll­

pre me authority of parliament in qllei1ion : 

to record that riots and tumults of a dan­

gerous nature, had lately happened in the 

province of Maifachufet's Bay; to blame 

the council, and other civil magit1rates for 

not properly exerting their authority for 

the fuppreffion of there riots: to aifert the 

confequcnt 
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confequent neceffity of employing the mi. 

litary in fupport of the civil magiJlrate *, 
and the officers of the revenue: to repro­

bflte the refolutidns of the towil-meetings 

at BoUon, and their appointment of a 

conventioh, which lail aCt is termed a dar­

ing infult on his majefiy's authority, and 

an audacious ufurpation of the powers of 
government t. 

Thefe tefolutions were followed by an 

add refs to the king, in which the meafures 

111ready taken by him to fupport the confii­

tution, and to induce a due obedience to the 

authority of the legiilature are approved: 

affurances of effeCtual fupport are given, 

and his majefiy is requeiled to direct the 

* There is fomething rather lingular in the 
manner of drawing up theCe reCol utions. If the 
cafe was as flated in the preceding refolution, 

that the civil magi/hates did not exert them­
(elves; it was not fupport they wanted, but incli­

nation. If inclination, it was fcarce expeCled, i 
prefume, that the military thould create it. 

t See Com. Jouro. vol. xxxii. p~ 107, 108, 

185, J86. 

y gover· 
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governor of Maffachufet's Bay to procure, 

and tranfmit, the fulleft information touch­

ing all treafons, or mifprillons of treafons, 

committed fince the thirteenth of Decem­

ber 1767, in order that his majefty might 

iffue a fpccial commiHion for trying the 

[aid offences within tillS realm, purfuant to 

the nat ute of Henry VIII *. 
This proceeding has been the fubjetl of 

much cenfure; nor is it to be wondered at. 

The objections againft it are plaufible: 

thus at leaft I am bound to believe, who 

once was fwayed by them. A more atten­

tive confideration has obliged me to alter 

my opJOlOn. 

The ftatute, it has been [aid, was made 

before any colonies exifted; it could not 

therefore have the cafe of the colonies in 

contemplation. To ref art to it therefore 

as a warrant for trying men for treafons, 

all edged to have been committed in the co­

lonies, is a perverfion of the law; a per-

* 35 Henry VIII. c. 2. Com. Journ. \/01. 
xxxii p. 108. Anno 1768• 

vedion 
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verfion the more wanton, becaufe com­

mitted by thofe very perfons,- to whom, if 
a law for the purpofe had been advifeable, it 

belonged to make one: "Durum eft tor­

" quere leges. ad hoc ut torqueant homi­

" nes *." Whatever is tc) be done to the 
men, let the laws at leaf!: efcape untor­

tured.-Yet more :--Confider the pream­

ble of the act, an.d nothing will appear 
fo monf!:rous as this application of it. The 

treafons"fpoken of in the preamble, the trea­
fons confequently which, and which alone 

it was the defign of the aB: to put in a 

courfe of trial, are" treafons" committed 
" out of the king's dominions." To ap­
ply this to the cafe of treafons committed 

in Maifachufet's Bay, what is it but to de­
clare that Maifachufet's Bay is not within 

the king's dominions? This is going far­
ther in favour of American pretenfioils, 
than even ~he moft fanguineAmerican ever 

* Lord Bacon, De Augm. (cient. lib. viii. c. 
3. Aphor. xiii •. 

Y 2 dreamt 
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dreamt of going. The utmofi that any A­
merican ever thought of maintaining, was~ 

that America was out of the dominion of 

the Britiili parliament. III all the paro­
xyfms of party-rage, no one ever thought 

of maintaining that America is out of the 

dominions of the king. Here then have 

you gone to work, and cut the ground 

from under you; and in the waywardnefs 
of your cunning, and the blindnefs of your 

zeal, blundered out a parliamentary recog­

nition of your own injufiice and ufurpa­
tion.-Nor is all the venom of this infidi­

ous proceeding apparent on the face of 
it. The main purpofe of it, which it was 
refolved to accompliJh, though it dared not 
to ar,,'ow, was to give fanction to meafures 

that were concerted by the minifiry, for 

feizing obnoxious perfons in the colonies, 

and tranfporting them over to England: a 

meafure too odious to be trufied to open 

debate; too unpopular to be warranted by 
a law, to be now made for it on purpofe; 

too atrocious even to have entered into th~ 

breafi 



Sea. II. TO THE COLONIES. 

breafi of the arbitrary monarch upon 

whom it is now attempted to be fathered. 
Even that defpot, under all the anxiety 
which dictated the extenfion 'of the penal­

ties of treafon to ads done out of his do­

minions, thought not of punilhing them 

any otherwife, than in the perfons offuch 
as iliould happen to be found in this his 

kingdom; for as to bringing over by 

force perfons refiding out of it, no fuch 

power is given: that power is now, it 

[eems, by fome forced and unnatural 
conftrut'tion, for the firfi time to be af­

fumed. 
To there arguments, as being once my 

own, I hope I have done no injufiice. The 

anfwer that might be, and was I fuppofe 
made to them, feems n?twithfianding fa­

tisfaCtory. 
The preamble, without doubt, may be, 

and fometimes is of ufe in direCting us I 

when the words are ambiguous, to the 

meaning of a ftatute, as men ought to 

sive attention to all circumftances that 
y 3 promife 



326 ACTS RELATING Part III. 

promife to throw light upon the inten· 

tions of a legif1ator when they are ob­
fcure. But it neither is ;!:- nor ought to be 

a rule of bw, when the preamble fpeaks 

of a particular cafe, and the enaCling part 

eftabliilies a general provifion, that the 

amplitude of the enacting part be limited 

by the narrownefs of the preamble. It is 

in the preamble general! y that we find an 
intimation of the particular mifchief that 
called forth the exertion of the legiflator's 
will: it is the body of the law (that is, the 

only part of the difcourfe to which with 

propriety belongs the name of law) that 

contains the provifion made againft mif­
chiefs of the like kind in general. The 
views of legil1ators, it is to be confeffed. 
have been apt in general to be too con­

traCted; they have been too apt to con. 

tent themfelves with applying a particular 

and narrow remedy to the individual mif­

chief that happened to have ftruck them. 

* See Bacon's Abridgement, Title Statute, and 
h<ilf a, dozen authorities there cited. 

But 
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But if,by good fortune they have done in 

one infiance what they Qught to do in all, 

and given to the expreffion of their will 
that generality which is capable of ex­

tending the remedy to other fituations of 
things than that particular one, in which 
the individual mifchief happened to fpring 

up; it rieither ought to be, nor has it been 

the rule, that the providence or felicity 

of ~receding legiflators fllould be frufirat­

ed by fucceeding interpreters. Too much, 

indeed, would it be to fay, and very har~ 
upon the unlettered fubjea, were he never 
to know what obedience he iliould pay 

to a law, unlefs he knew the hifiory of 

the times it paffed in. 

The fiatute in queftion feems to have 

been by no me~ns incon~derately penned: 

it points in the preamble to fame in­

dividual cafe or cafes, as having been the 

occafion of that general provifion which it 

was prepared in the body to efiabliili. It 
fpeaks of " doubts that had been moved 

" concerning certain kinds of treafons, &c. 

y 4 " and 
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" and thofe committed not only out of 

" the king's realm of England, but out 

"of other his grace's rlominions, that 

" thefe could not be determined or en-

" quired of within his faid realm of Eng.,­
" land." Thus particular is the preamhle: 

the enaaing part is full and general, and 

meaning, as it £bould feern, to do more than 

make an ex pojl faCIo· regulation, meaning 

to eftablifh a permanent pro'vijion; it fpeak~ 
of offences, not only fuch as were " al­

" ready made and declared treafons," and 

fo forth, but fuch as iliould be lureafter 

made, and declared fo, by any the laws 

of the realm (meaning the common law) 

or ftatutes; and here the words, " other 

" Ius grace's dominionJ," are dropped de­

iignedly, and conliderately dropped (as I, 
feeing other marks of deGgn and confidera­

tion, cannot but fuppofe), in order tn 

give then amplitude to the provifion in re­

fpea of territory, which by the word 

~leretifter, it was unquefiionably meant 

~o give .it in point of time: and it is then 

it 
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it goes on, and fays, that all fuch " trea­

.' [ons, &c. fhall be from henceforth en­
" quired of and determined before the 

" juftices of the King's Bench, by a jury 
~, of the fhire where the faid bench {hall 

~'fit, or elfe before fuch commiffioners. 
" and in fuch fhire of the realm as fhall 
"be affigned by the king's commiffion, 

" and by a jury of the fame fhire; and 
~, this, in like manner and form, and to 

" all intents and purpofes, as if fuch trea­
"fons, &c. had been committed within 

" the fame fhire where they fhall [0 be en­

" qui red of and determined." 

It is true, that at that time there were 

po Englifh colonies in America; but it is 

;lIfo true, that America then, as now, was 
out of this realm of England, and confe­

quently by the letter of the aa, treafons 

thereafter committed there, might be 

tried as if committed here. 

It is al[o true, that though there were no 

dominions of the king at that time in Ame­

flca, yet there were dominions of the 
king, 
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king, which as the American dominions 

are now, were dominions of the king, al­

thoughout of" .this his realm of England.' 

There were the iflands of Jerfey, Guern­

fey, Sark, and Alderney, parcels of the 

duchy of Normandy ; there was the town 
of Calais, parcel of his realm (as it is call­

ed) of France. If America has courts of 

its own now, in which treafons there com­

mitted may be tried, fo had Calais, and 

the iflands then; yet it is plain, that for 

treafons committed in Calais, or in the 

iflands, a man might, by virtue ,of that 

act, have been tried in England, becaufe 

the act provides for the trying in England 

of treafons commItted vvherefoever elfe a 
trea[on can be committed, {ince there is 

no exception. For the fame reafon, there­

fore, it cannot but be underfiood to have 
provided for the trial of treafons commit­

ed in America. Thus much as to the 

trial of the crimes in quefiion; the taking 

order for which was the avowed and 

fpecified 
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fpecified objeCt of this proceeding of the 

two houfes. 

As to the meafure of bringing over the 

offenders; this, though not fpecifically re­

commended by the addrefs, is alledged 
to have been in contemplation of thofe 
who frameu it; and, it mutt be confeifed, 

that nothing can be more natural than to 
fuppofe it was; but for what reafon? be­
caufe it is apparent, that without this 

meafure, .the other could not in the na­

ture of things, I will not fay have any 
effeCt, but could not be fa much as p-ut 

in praaice. To think of fuppreffing an 
infurreaion, or putting a fiop to a courfe 

of treafonable refiftance prevailing in Ame­

rica, or in the Norman iiles, by the puniili­

ment of fuch of the perfons concerned in 
it, as iliould from time to time come vo­
luntarily and offer their heads to be cut 

off in England, is what no man in his 

fenfes could propofe to himfelf; yet fure­

ly, from any thing the act has faid, there 

ia no good ground for prefuming the 

penners 
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penners of it to have been otherwife than 

in their fenfes. This one iliould have 

thought might have led the objeCtors 
to fufpea, that the exprefs mention of the 

power of arrefiing, and bringing over, 

was not fo necelfary to be made, either 

by thofe who framed the aa, or by thofe 

who recommended it to be enforced. If 

the power of arrefiing for treafon is vir­

tually and implicitly given by the provi­
fion that gives a power of trying for trea­
fan; given in this in fiance, as in any 

other. virtually, implicitly, and of courfe; 

to give it by exprefs words is at bell: un­

necelfary: it is perhaps nugatory; to fay 
nothing of its being impolitic, which is a 
matter of difiinB: confideration. Now that 

this power was thus given is what feem~ 
to be the cafe. 

A general and well known maxim of 
law is, that where a right or power is 
given, every thing is given that is necef­

fary to the exercife of it. A more parti­

cular rule of law, applied to felony (and 

1 all 
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all treafon is felony) is, that every ftatute 
making that fort of act felony, which was 

not fo before, eftablifhes, ipjo faC/(), all 

thefe acceifary provifions, which are m­

ciuent to the main provifions againft 

felony ellabliihed by common law *. 
Without faying any thing of accomplices, 

it fubjects the accompli£e to the punilh­

ment to which accomplices in original 

common law felonies are fubject: it fub­
jects both principals and accomplices to 

the penalties of forfeiture and attainder, 
without faying any thing about forfeiture 
or attainde'r: a fortiori, it mull be un­

derfiood to efiablifh that mode of profe-

• " As to the fecond point, viz. what is im­
" mediately implied in every fiatute making an 
"offence felony, it feems clear (fays Hawkins) 
" that every fuch fiatute does by nece/Tary confe­
" quence fubjeCl: the offender to the like attainder 
" forfeiture, &c. and alfo does require the like 
" confiru8:ion as to thofe who fhall be accounted 
" acce/faries before or after, and to all other intents 

" and purpofes, as are incident to a felony at com­
U mon law." Hawkins, b, i. ch. iv. feet iv. 

cution 
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cution, which is in ufe for felony, al­

though it fays nothing of any mode of 

profecution, a fortiori, fiill mufi it be un­

derfiood to efiabli{h thefe firfi fieps, 

which are purfuable in every profecution 

for felony, where it authorifes byexprefs 

appointment others that come after them. 

What infiance, in {hort, is there of a 

claufe in any fiatute to warrant the arrefi­

ing of a perfon for a felony committed 

againfi that or any ~ other fiatute? I verily 

believe none: certainly not many; yet 

was it ever thought that for fuch felonies 

men were not arrefiable ? 
By the common law, therefore, perfons 

committing treafons in America may be 

arrefied there. By the fiatute law, viz. by 

the fiatute we are fpeaking of, they may 

be tried here. Was it neceifary to fay 
that being to be tried here they £hall be 

brought here? I think hardly. There 

would be no end of legiflative babbling, 

if men mufi be eternally fpecifying. what 
is neceifarily implied. If this power then 

of 
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of bringing offenders over, is a power that 

followed neceffarily and of courfe, from 

that of putting them on their trial; if it 

was not neceffary to be mentioned evert in 

a law at large, to what purpofe it iliould 

have been fpecified in a iliort and general 

add refs, is more than I can fee. And if, 

however neceffary, it was formidable and 
unpopular, I fee not why that iliould have 
been a reafon for bringing it into view. 

" But the application of the fiat ute ; of 

" this power, and every thing elfe belong­
" ing to it, if not illegal, it has been faid, 

" would be harili and cruel: as a meafure, 

" therefore that would not, and perhaps 
" ought not to be borne, the recommen· 

" dation of it was impolitic. Are there 
" not courts of criminal jurifdiaion in 

" America ?-Profecute in them. "-" Pro­

"fecute in America for the treafons of 

" America!" This a man may bring him­

felf to put on paper; becaufe the paper 

iliews no bluilies. But that any man 

iliould be able to fay this in a firm tone. 
8 and 
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and with a fieady countenance, is more than 

I can conceive. 
The Golden Legend, or fame other hif ... 

torY,equal authentic, fpeaks of a time when 

this might have been done. It was a time 
brought into remembrance by an ingenious 
pleader *, at an a:ra when thefe authorities 

were in high repute for the purpofe of 

proving what a man in thofe days would 
not have thought of proving from any 

other than fuch authorities; that a man 
may without inconvenience be judge in 
his own caufe. A certain pope, infallible 
as all popes are, was by fame firange ac, 

cident found to have done fomething that 
he ought not to have done. This put 

men in a great perplexity. For who 
:lliould judge the judge of judges, God's 

lord lieutenant upon earth? the cardinals 

being the next perfons in the world, he 

wanted the cardi"nals to judge him.-No-

• See a paffage of the Year Books, cited in III. 
Blackft. Comm. c. 20, p. 299. 

they 
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they begged to be excufed. 'What is to 

be done then? faid the pope. To be done? 

replied the cardinals. 'Why you muft e'en 

judge yourfelf. Agreed, faid the pope. I 

fentence myfelf to be burnt; and burnt he 

was accordingly. For fo generous a piece 

of complaifance, the lea a thing they could 
do was to make a faint of him; and a faint 

he was. But the Bofton faints are not of 

this fiamp. 

Thus much as to what was done in this 

[effion towards maintaining the authority 

of Great Britain. But parliament had pro­

feITed, that it would be ready to redrefs the 

grievances of America. 
To be ready at all times to hear com­

plaints of grievances, is no more than one 

expeCts from a Houfe of Commons. They 

h~d been at the pains, we fee, of exprefsly 

profeffing fuch a readinefs on this particu­

lar occauon. After thefe profeffions. when 

<:omplaints were preferred, if couched in 

decent terms, it was natural to expeCt that 

a decent attention fhould be paid them. 
Z Yet 
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Yet a petition from the major part of the 

council of Maifachufet's Bay was near be­

ing rejected, becaufe it was not pailed in a 
legal aifembly of the council; though the 

diifolu.tion of the general court rendered 

it impoffible to add refs the houfe in their 

lel,illative capacity.-lt was at laO: received 

as a petition from the individuals who 

figned it. But though couched in very 

moderate terms, and glancing only ob­
liquely at the want of conflitutional right 

in the parliament to lay internal ta:~es on. 

the colonies, it was ordered to lie upon the 

table *. 
A petition from the agent of Maifachu­

ret's Bay, and a reprefentation from' the 

general aifembly of New York, were of­

fered to the houfe. But as thefe addrefTes 

dire.:tly denied the right of taxing, they 

were with better reafqn reje::red. 

Towards the clofe of the feffions, a mo­

tion was made, that the hou[c iliould re-

* See Com. Journ. vol. xx;,ii, p. 136".137. 

folve 
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{olve itfelf intd a committee, in ot-der td 

take the Iaft American act in.to confidera~ 

tion. The defign waS, as it [eerried, to 

pave the way to a repeal of the act. But 
the motion was over-ruled *; and in a man· 
ner rather flighting, by calling for the or'­

der of the day. 

In the fpeech which elofed the feffions, 

his majefiy thus addreffes himfelf to his 
parliament;-" The meafures which I had 
t, taken regarding the late unhappy dif­

" turbances in North Ame; ita, have been' 

4, already bid before you. They have 

"received your approbation, and you 
" have a:ffured me of your firm fupport in 

i, the profecution of them t." 
","-hat approbation was due to the mea'; 

fures taken by his majefty, I pretend not 

fo determine. But futely the meafures 

taken by parliament during this [effione 

afford not much tcope for Fanegyric~ 

;\< See Com; Journ. vol. xxxii. p •. 421 • 

t See ib. p. 453. 

Pto~ 
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Promifes had been made of hearing and 

redreiling grievances: when the time came 

they would fcarcely hear complaints of 

grievances. Promifcs had been made of 

maintaining the fupreme authority of 

Great Britain: the way thefe promifes 

were fulfilled, was by invefling his majefty 

with a power, which, according to them, 

he was invefted with before. What elfe 

did they do? jufl nothing. Things were 

left in the fame flate of uncertainty and 

confufion at the end as at the beginning of 

the feffions. 

Jf parliament was backward in fpeaking 

out, the fame could not be objected to the 

miniftry. It was no longer than five days 

after the prorogation of parliament, that 

a circular letter was written by lord Hillf­

borough, then fecreta~ry of flate for the co­

lonies. In this letter, after reciting the 

fubftance of the king's fpee~h, the iecre. 
tary fays: 

"I can take upon me to aifure you, 

" notwithftanding infinuations to the con-

S " trary. 
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"trary, from men with factious and fe­
"ditious views, that his majefiy's pre­

"fent adminifiration have at no time 

" entertained a defign to propofe to par­

"liament, to lay any furtiJer taxes upon 

" America for the purpofe of raifing a 

" revenue; and that it is at prefent their 

" intention to propofe, in the next feffions, 

" to parliament to take off the duties upon 

"glafs, paper, an~ colours; upon con­
"fideration of fuch duties having been 

., laid contrary to the true principles of 

" commerce *." 
I cannot arrent to many of the fev;re 

firiCl:ures which have been made upon this 

letter.-It is unfair to call it, as it has 

been called t c, the promife of a peer, re­

" lati ve to the repeal of taxes. "-The letter 

was written officially; by a fecretary who 

indeed happened to be a peer. But whofe 

was the promife? the promife not of the 

peer, but of the flcretary. Nor is it a 

* See BUlke's Speech, p. 24,25. 
t lb. p. 26. 

pro-
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promife to repeal a tax; but a prorpife 

only that the repeal iliall be propofedtQ 
the houfe. Nor does it imply, a3 it ha~ 

been [a~d to ~mply *, "that the idea of 

" taxing America for the purpofe of raif. 

~, ing a revenue, is an abominable pro­

~, jea."-Nor does it rejeCl the principle, 

or deny the right, of t~xing for a revenue~ 

It declares only, that it is not the inten­
tention of the prefent m~nifiry to propore 
the making of any further ufe of that 
right: to exert it by the impofition of 
any new tax: it promifes only, that the 

minifiry will endea,vour to obtain a repeal 

9f part of the duties impofed on that 
principle; not becaufe the principle was 
falfe, but becaufe the right had in this in­

fiance been fo exerted as to violate another 

fet of principles; the principles of com­
merce.-The[e mif-fiatings however are not 

uncommon wit~ "unfcrupulous 0fpofi­
f' tions." 

* Mr. Burke's Spee~h, p. 27. 

But 
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But ill vindicatiag the letter from un­

jufl cenfures and unfair confiructions, it 

-is impoffible not to confefs that the writing 

.of fucha letter, at fnch a -time, feemed on 

. many accounts rep.rehenfible. A firange 
·flight feerned to be put :upon parliamtlnt. 

'sentiments appear to be attttibuted to it, 
not only which it had not manifefted, but 
.directly oppofite to thofewhich it had ma­

nifefied. If it was the opinion of par­
liament to repeal the duties, how came a 
,motion made for that v.ery pUfpofe,to be 
'~ejeaed? 

By this ]ett~r, fubjeCl:swere taught to 

.await their deftiny, not from the refolves of 
parliament, but from the good pleafure of 
.the crown. 'Vith padiament every thing 
·was to originate, which carried the face 
.of feverity ; with the miniftry, every thing 
~of grace and favour. 

That the refo.lutionsmade hy parlia- . 
me nt, and the plan announced in the let­

ter of the .fecretary, were at leaft difcor-
. pant, . will, I think hardly be denied. 

Z 4- ·Wha.t 
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What concluuons would the colonifts draw 

from thence? either, they would fay, par­

liament in the next feffions will controul 

the minill:er j and then no faith is to be 

given to the promifes held out in this 

Jetter: or the minifier will manage par­

liament, and then we may laugh at its 

thunders; in vain it points them: the mi­
nifier will not fuffer them to be hurled. 

Whether of the two concluf:ons was 

drawn, the effects of the letter could not 

but be hurtful. On the one hand the mi­
nifiry, on the other the parliament, was 

brought into difgrace. 

SECT. 
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SEC T. III. 

Proceedings of the tlu'rd JejJions. 

T HE effeB:s of the letter mentioned 

at the end of the lail feB:ion, appear 

to have ~een precifely fuch as might have 

been expeCted. It feems to have been at­

tributed, as well it might, to the fears of 

government. The authority of parlia­
ment was frill more defpifed : the preten-­

fions of the ~olonies rafe ilill higher: No­

thing lefs would now ferve them, to judge 

from the difcourfe of one of their leaders 

in Boflon, than the total repeal of all the 

revenue aB:s from. the fifteenth of Charles 
II. This leader muil, in comparifon of the 

refl, have been a man of fingular modera­

tion, not to fay a falfe brother: finGe- if 

we may believe an officer of rank of that 

province, writing from New York *, it 

* See Hutchinfon aoo Oliver's Letters, p. 38, 

was 
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was by this time univerfally underfiood in 

~he lafi mentioned place, that not tbere 

aCls alone, but all aCls of parliament what­

foever, made concerning the colonies, 

were ipfo .facto void; all exercife of par­

liamentary authority over them, an ufur.p­

ation ab initio. "That they were bound 

"by none made fince their emigration, 

"' but fuch as they chofe to fubmit to for 

" their own convenieI}.ce;" that is by none, 

pt all. 

In this fituation were the affairs of 

America when the third fe:ffion of this 

parliament was opened by a fpeech from 

-the throne, which muft now be ment~oQ.­

.ed. 

In this fpeech his majefiy '.IE begins with 
recommending to the ferious attention of 

his parliament the fiate of his government 

in America. He declares that he had en­

deavoured on his part, by every means, to 

pring back his fubjeCls ~her~ to their duty, 

• Jan. 9, 1770. 

and 
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and to a .due ienre of lawful authority ; bu~ 
he ad.ds with concern, that his endeavour$ 
had not anfwered his expectations; that iQ, 

fome of his colonies many per fans had 

-embarked in meafures highly unwarrant­

able, and calculated to deftroy the commer­

cial connection between them and the mo­
ther-country. 

This fpeech, compared with that which 

had opened the preceding feffion, cannot 
but appear extraordinary. In that we had 

been told of" a ftate of difobedience to aU 

" Jaw and government " prevailing in one 

~r of the colonies; of" a fpirit of fadion" 

peing prevalent in more; of circumftances 

tbat "manifefted a difpofition to throw 

" off their dependence j" and" of a fieady 

" perfeverance that had been refolved on in 

"confequence, for the purpofe of fup­
ce porting the confiitution, and inducing 
" a due obedience to the authority of the 

" Iegiilature." This was the language then ~ 

-and now, without any thing having 

pappened to indicate, that that fiate had 
changed 



ACTS RELATING Part III. 

changed, unlefs it were for the worfe; or 

that that fpirit had been, as was vainly 

hoped, " ~xtinguifhed;' without any mea­

fure having been taken to give that fupport, 

or to induce that obedience. Now that the 

colonies had voted the proceedings of the 
lail: feffions of parliament, with refpeCl: to 

them, to be illegal and unconfiitlltional ; 

we hear of unwarrantable meafllres to de­

firoy-what ?-not the dependence on the 

mother-country, but a certain" commer­

" cial connection." 
When the anfwer to this fpeech came to 

be debated, a propofition was made, in the 

way of amendment, to intimate an inten­
tion of'< enquiring into the caufls of the 

4C unhappy difcontents which prevail (fays 

" the amendment) in every part of his ma­

" jefiy's dominions." 

Of a propofition thus generally worded, 

the deGgn feemed to be full as much to 

promote the difcontents themfelves, as an 

enquiry into the caufes of them. If in­

{lead of " every part of his majefiy's do-

" minions," 
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" minions," the words had been" his ma­

" jefiy's American dominions," the propo­

fition might have been more difficult to 

combat. Howfoever it was in any other 

part of his majefiy's dominions, in Ame­

rica, and on account of America, d.fcon­

tents moil: certainly did prevail; difcon­
tents the moil: violent in their degree, and 

the moil: univerfal in their extent; difcon­

tents in comparifon of which any others 

that might happen to prevail in the metro­

polis, or a few counties, fcarcely deferved 
the name. Difcontents, into the caufes of 
which, no enquiry, even in this late period, 

had as yet been made: an enquiry which 

has never been yet made, fpeaking even 

of the prefent moment; but which mua be 

made, and that thoroughly, in order to 

give any chance for quieting them. 
A provident and determined minifier, 

one fhould have thought, might himfelf 
.( 

have propofed the enquiry under kIch a 

limitation; fo, however, it happened, that 

<1.8 the oppofition was content to propofe it 
In 
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in the lump; fa was the minifiry to throW' 

it out. The amendment was not amended. 

but over ruled. And on this occafion one' 

can hardly help acknowledging of the mi­

biftry, in the words of their fever-e accufer; 

that they had not hitherto given " any 

" proof of large, and liberal ideas" in 

the management" of this great concetn ; 
" that they had never looked at the whole 

" of our complicated interefls in one COIl­

" neCled view; never feemed in Chart to 

"have any kind of fyflem right or 
" wrong*." I willi this had been as ill 
founded as many of his other charges. t 

But though the houfe 'Would not engage 
to enquire into the caufes of the difcon­

tents in America, they acknowledged; 

that the flate of his majell:y's government 

there did " undoubtedly well deferve the 

'" Mr. Burke's Speed}, p. 17~ 

t In allowing the truth of this charge, it is but 
fair to remind the reader of its being equally true" 

of the mini!l:ry with whom this gentleman a&ed, 
as of thofe againj1 whom he declaims. 

2 " mof! 
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"moO: ferious attention of parliament." 

They reprefented the effeCts of thofe dif­
contents in a more ferious light than they 

had been reprefented from the throne: the 

meafures of the malcontents, they faid, 

" by attempting to fubjeCt the h.ighefl: legal 

" authority to the controul of individuals, 

" tended to fub'".xrt the foundation of all 

H government." A matter of infinitely 

more import and danger than the bare 

breaking a " commercial connettion.'~ 

AgainO: meafllres thus unwarrantable they 

promifed, that" no endeavours fhould be 

" wanting on their part to make effectual 

"provifion." What fieps were taken to­

fulfil thefe promifes? 

As [oon as this bufine:s came to be taken 

up in the Houfe, two petitions were pre­

fen ted ; one from the agent of the council 

of Maffachufet's Bay, drawn up in a 

quaint, pert fiyle, equally unbecoming the 

fubjeCt it treated, and the affembly to 

whom it was addreffed. Of this no no ... 

tice was taken-which was as much as it 

appears 
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appears to have deferved: the rather as it 
did not even flate that it was prefented by 

order of his conflituents*. 

Another petition was prefented from the 

Britiili. merchants trading to America, 

complaining of the great interruption of 

their trade, and attributing that interrup­

tion to the act pa{fed in the feventh of his 

majefty's reign. 

This petition was read; and in com­

pliance with it, a bilI' was ordered to be 

brought in for the repeal of [0 much of 

the act "s laid duties upon glafs, red lead, 

lit This curious petition may be feen at length, 

Ca'm. Jour. vol. xxxii. p. 726. The following 
lines may ferve as a f?ecimen: "The errors and 
" improvidence of miniflers (he has all along been 
talking of the minifiers of the prefent reign, and 
it feems it was their errors a"bd improvidence 

that) " with the hoflile deiigns and proceedings of 
"France." Did what? .. Brought on the late 
" expeniive and dangerous war: and Britifh Ame­
" rica is now, in confequence of the errors and 
" improvidence of his maje!ly's mini!lers, brought 

".into"-what ?-guefs reader-" a !late of in­
" vitctian oj foreign war." 

white 
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white lead,painter~ colours, paper, pafie­

boards, mill-boards, and fcale-boards. The 
t~king off the duty upon tea was by this 

means all that was wanting to a full and 

effectual compliance with the petition. A 

motion for that purpo[e was accordingly 
made, but it pa£Ted in the negative. 

This partial repeal of the acr complained 

of, could O';t be confidered as an obligatiolZ 
conferred on the Americans. Nay a total 

repeal of it at this moment would not per­
ha.ps have been cnnGdered in that light. 
Lord HilHborough's letter was frill before 

them,. ,The motive for the repeal ,yould 

have been fought in the fears of the mi,ni­
firy. not in the jufiice of parliament. They 

did not vouchfafe fo much as to aile for the 

repeal; no petition was pre!ented in 

their name; at leaft none by their exprefs 

authority. The partial repeal was granted 

asa favour to Britifh merchants. A total 

t'epeal would have been a greater favour, 

. but 11ill the favour would l::ave been to 

,.them, and not to the colonifis. 

A a Had 
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Had this meafure, however originated' 

in parliament it fel f, had not the merit of 
it been forefial1ed by its being announced' 

beforehand in a minifierial letter, it might 

IJerhaps have done [omething, though but 

little, towards· conciliating the minds of 

the colonifis. But thus announced it feem­

ed rather to proceed from complaifance to 

the minifier, than from a defire of giving 

fatisfa-:lion to the colonies. For precifely 
fo much of the obnoxious act was repealed' 

as the fecretary had promifed fhould be 

repealed, and no more. 
Mean time the idea that the parliament 

was only fubfervient to the minifier; that it 
was not even a legal parliament, was openly 

maintained by the maleconterits at home. 
In a remonfirance to the throne it was de­
clared, that " reprefentatives of the people 

U were effential to the making of laws: 

" that there is a time when it is morally 

"demonfirable that men ceafe to be re­
"prefentatives: that time (add the remon­

" ftrants) is now arrived; the prefent 

" houfe 
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"haufe of· commons does not reprefent 

" the people *." 
The fame idea was carefuliy commu­

riicated to the colonIes by a felf-created [0-

ciety, which called itfelf " the Society of 

'" the Bill of Rights.;' Sums were col­

lected for the fupport of the council and 

affemblies, who refifted the execution of 

the acts of parliament: vvith thefe fums 

were tranfriiitted letters from a committee 

of this fociety, figned by members of the 

Britifh parliament t, exhorting thefe af­

femblies to pedevere in their refifiance to 
the laws of that very parliament; which 

they declared to be no parliament, though 

the writers fate and voted in it. 
" Property (fay thefe able fenators and 

H acute lawyers) is the natura! tight of 

'~mankind. The connection behveen 

* See Commons Journals, vol. xxxii; p. 804. 

t See Annual Regiiler, vol. xiii. p. 224, 225,' 
The names are John Glynn, Richard Oliver, John 
Trevartian, Robert Bernard, J o[eph Mawbey, 

James Town[end, and John Sawbddge. 

A a 2 " tax .. 
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" taxation and reprefentation is its l1CCif­
"flIry confequence. This connection is 

" now broken, and taxes are attempted to 

.< be levied both in England and America? 

" by men who are not their refpetl:ive re­

" prefentati ves. Our caufe is one. Our 

" enemies are the fame. "Ve truft our 

" confrancy and conduct will not differ. 

" Demands which are made without au­
" thority lhould be heard without abedi­

" ence:' 

Thus encouraged to refifr and defpife 

parliament. was it likely that the colonifts 

ihould be contented with a partial repeal 

of the obnoxious aCt? A repeal which 

retained the principle, and left a duty to 

be levied which ha.i been impofed on that 

principle. 

During the courfe of the feffions a fe­

cond attempt was made to obtain an abfo­

lute repeal of the obnoxious act. But that 

too failed *. And toward the clofe of the 

* See Comm. Journ. vol. xxxii. p. 876• 

fame 
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fame feffions another attempt was made 

to induce the parlian:ent to conform to 

the direQions of the king, and to fulfill 

its own engagements, by entering into a 

full and ferious con!1deratlon of the Cate 

of the government in America. 

The commiffions of the governor of 

·Maffachufet's bay, and of the command­

ers in chief of the forces in North Ame­

rica, fame meffages from the affembly to 

the governor, and the governor's an[wers 

were laid before the houfe. As foon as 

they had been read it was moved to pre­

fent an add refs to his majeUy, to thank 

him for the communication of thefe pa:­

pers, 2.nd for having thus referred to his 

parliament the flate of his government in 

America; to affL:r.: h:m tIlat the h01Jf<:' l-;ad 

entered into a C:rir·;:s COl·J:·,:cr~,:.Ij: of (1e 

matter thus relened t~) [hem; to r{~::'r,:~ 

fent to hin', that m;rJrE~,'rfiandings .:ild 

difputes had aril~n in ~11n-il2c e"ery l~:n.)f 

his dominions in h '"erica, bet"v'v-een t~,:~ 

civil government and military comm:,nJ", 

A a 3 ers 
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ers, fince the appointment of a command .. 

er in chief; that the reprefentatives of the 

people in general court had complained, 

that according to the arrangement of com­

mands in America, there was a mili.,. 

tary power without any check by the 

power of the civil government, and un­

controllable by the fupreme executive 

pmyer of the provin~e; to fiate their o­

pinion, that this unhappy fiate of doubts 

and difputes had long calleq. for a clear 

and explicit definition of the powers and 

authorities granted to the governors and 

co .ma;:Jers in chief of the provinces and 
co~r,:)ies, and to the commanders in chief 

of t.l;~ military forces in North America: 

-and did require {orne expre[s direaions 

and infiruttic05 as to the exercife of the 

[aid powers.-And therefore to befeech his 

Maje11:y to give direCl:ions that the powers 

and authorities granted in the refpeCtive 

commiffions, orders, and in11:ruetions 

might be amended in fuch cafes where 

trey clafu with each other, or contained 

rower~ 
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power,s not warranted by law and the con­

flitution 
Never furely was a lefs exceptionable 

mption made in parliament. Had thofe 

who took the lead been really inclined to 
do what they had folemnly engaged to do; 

had they meant to take the flate of Ame­

J;ica into ferious confid~ration, what one 
fhould have e.xpeCled is, that infiead of 

fiifling the motion, th~y would have pro­
moted a full enquiry. If the momentary 
efrabliihment of a commander in chief, 

independent of the civil magifirate, was at 
all to be jufiified, it mufi be 'becaufe, under 

the prefent confiitution of the provincial 

,government, the power of the civil magif­

trate had been found too weak for the fup­

l)ort of the civil government. If this,\vas 

not the cafe the efiabliihment of fuch a 
commander fhould pc rey-oked: if it was 
the cafe, it was the duty of thole who ad­

vifed this efrabli111ment to point out this 

~ See Corll. Journ. vol. xxxii. p. 967. 

A a 4- con~ 
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confiitlltional weal~nefs, to 'call on par­

liament to apply a con0:i.:" ")11a1 remedy. 

Here then w"~,, offtred a r good an oppor­

tunity as COU;l he off"ereLl, to ktve the 

whole 1;' ;te.:rl of Amcri-::.:n ,,:/,vemment 

fairly can ';aL:':L!, and tc' l)rc;re the way 
for a general conf .. itlltiunal 7('~Jrm. 

Parliament could have groJ" cd that 

reform on a popular idea: in fircl1[ _L1en­

ing the hands of the civil E ((,;; firatc, they 

would not fo much have fee~".<.:d to J"ave 

been laying new refrraints on tL,,:; c.olo­

nies, as {bielding them from the d'.;1gcr 

of feeing the military erected into execu­

tors of the law. 
But fo it was, parliament chafe rather 

to fit frill and fee every au of its power 

abhorred, every aCl of its' lenity treated 

with contempt; it chafe rather to neglect 

the recommendation from the thr'one, and 

to forfeit its own engagements, than boldly 

~nter on a fubjea:, which, fooner or later, 

~uft be entered on more fully: the hue 

of refolution, which it had borrowed at , 
the 
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the beginning, was now fickened over, 
and the {dlions elofed without having 

done any thing effeCtual, either to relieve 

the complaints or check the tumults of 

the colonies. All that it did was to adop~ 

a wretched pallative. 

" That did but !kin and film the ulcerous part, 
" While foul corruption running all beneath, 
F' Unfeen, infeCted"-

SECT. 
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SEC T. IV. 

Proceedings of the jevellth leJions. 

H ow little attention, dm:ing the fe­

cond and third feffions, was paid to 

the affairs of America, firong as were the 

terms .in which· they had been recom· 

mended from the throne, we have already 

feen. The three fucceeding feffions paff­

ed away, as jf they had been equally for­

gotten both by the crown and by the two 

hou[es. 

Early however in the concluding fef­

fions an incident happened which .roufed 
the ruling powers from their lethargy. 

A meffage accordingly was rent from 

his majefiy to the two houfes, together 
with certain papers. The meffage con­
tained two requifitions; the one of a more 

particular purport, that he might be en .. 

abled to put an end to the dif1:urbances 

then fubfif1:ing; the other in general 

6 terms, 
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t~rms, that he might be enabled to fecure 

the dependence of the colonies. The pa­

pers contained a hinory of the difturb"" 

ances. 
The duty, payable in America, that 

had been impofed on the article of tea by 

tije laft parliament, this duty, we may re. 

member, continued unrepealed. An alter­

ation indeed had been made refpecting tha~ 
article in the feffions preceding this, tho' 

of a nature very different from taxation. 

The duties paid here in England under 

the name of cunom, upon its original im. 

l?ortation, was by a drawback remitted 

upon all teas exported to America; whe­

ther exported by the company directly, 
or by fuch private adventurers as ihould 
have purchafed it at their fales *. No­

thing was added on this account to the 

duties payable in America. By this ope­

ration the charge upon the only article 

,that continued tLc ;)bjcct of a tax payable 

li' I~ Geo lIf. <".44. 

m 
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in Amer,ica, was l'educed to a pitc1- bt.:~ow 

that at which it fubilfted her~ in Eng­

land. 

The degree of prefent eafe thus given 

to the Americans, it was hoped, \':JU~d 

completely calm their anxieties for the 

future. The policy however was not f0 

refined, as to pafs upon a people, iT"' whofe 

minds fufpicion had been r:',Tetted by a ten 

years firuggle. This operation would 

have made it plain to them beyond a doubt, 

though it had not been fa before, that the 

profits of that [pecific tax were not the 

reafon of impaling it, and that the only 

purpofe of its being kept alive was to let 
in an indefinite train of others that were 

to follow. Indeed it was now rendered 

impoffible for the moll: credulous to be­

lieve what had been fo folemnly averred, 

that " his .majell:y's minill:ers," allowing 

that they once might have been, were 

then without any defign to lay any farther 

taxes upon "America for the purpofe of 

I " raifing 



Sea. IV. TO THE COLONIES., 365 

" railing a revenue *." The moft na­

tural conclufion to men in their temper 

of 't;llif].d wa~, that his maje,fty's,minifiers 

were- newr to be depended upon; the mofl: 

charita~le _ conclufion, that they \',ere not 

no 7.'." Any definite fyfi:cm ~of taxes, to 

fuch ap amount as coul.cl. appear to {:Oll­

tain in itfelf a fufl1cient reafon for efta­

blifhing it, and could ferve to mark out 

the limits of the prefent exigencies; any 

definite fyaem of taxes,' ho-wever heavy, 

would have afieeced them kfs fenfibly, 

than that indefinite and endlefs train which 

their imagination painted to them as <'.­

bout to be grounded on this infidious ma­

noeuvre. 

The effects of this perfuafion foon ma­

nifefred themfelves in aCtion. The Eaft 

India Company, who had not that firong 

intereft which the Americans had to 

quicken their apprehenfions with rcfpeD: 

* See Lord Hilliborouzh's Letter, as quoted in 

Mr. Burke's Speech. p. 25. 

to 
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to the c~nrequences of this manoeuvre; 

had been alhtred by the profpeCl: of a co­

pious fale, and againft the opinion of a 
great many of its members, fhipped 'for 
the colonies large quantities of the ob­

noxious drug. 

The firft cargo that came to Bofton 

found the inhabitants determined at all 

events not to fuffer it to be landed. The 

re[olution was commun:cated to the con­

:- ~- -~~ A cf)mmiaee of inhabitants a[ ... 

fociatcd to fee to the obfervance of it: and 

;h;- l~eceffity of returning without land­

~\,g "I"}Y part of the cargo was fignified to 
t:,e perions who had the charge of it, in 

the ftrongeft terms. The alacrity of thofe 

to whom this fingular mandate was ad­

drdTed, not correfponding ""ith the im­
patience of thofe who iffued it, the nego­

ciation was terminated by a company of 

perfons in difguife; who after making 

themfelves mafters of the veffels on board 

of which the commodity had been flowed, 

emptied the lading into the [ea. 

Of 
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Of this nature were the dillurbances, of 

which the papers communicated oy his' 
luajefiy contained the hifiory. 

In confequence of thefe advices, -and 

the meifage that accompanied them, four 

feveral a:rs were pafi. 

One to difcontinue, for a certain'time, 

the landing or lading any goods at the 

town, or within the harbour of Bofion *. 
A fecond, for the impartial adminifira­

tion of juftice, in the cafes of perfons quef­

tioned for any aas done by them in the 

execution of the law, or for the fuppref­

fion of riots and tumults in the province 

of Maifachufet's Bay t. 
A third for the better providing fuitable 

quarters for the officers and foldiers in 

North America t. 

'* 14 Geo. III. c. 19. 
t 14 Geo. III. c. 39. 

And 

t 14 Geo. III. c. 54.-As this act only pro­
v;dcs that the troops ihall be quartered there, where 

their prefence may be required; as the Americans, 

in honouring it wich a place among their lil1: of 

gncvances, 
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And a fourth for the better regulat­

ing of the government of the pro­

·vince of Maifachufefs Bay in New Eng­

land *. 
To thefe we may add a fifth aC1:, for re­

gulating the government of the new ac­

quired province of ~ebec t. Not that 
the laft act had any avowed conneCtion 

with his majefty's meffage, or with the 

difturbances on which that meffage was 

founded; or with any of the griefs, real, 
or pretended~ of which the old colonies 

had complained. 1 add it here, becaufe 

it makes a part of the colonial iyftem 
of government: and becau[e the General 
Congre[s, as it calls itielf, h~ 3 ~hought 

proper to rank it now in the number of 

·their grievances. 

grievances, have not /lated any fpecific objection to 
it, it will be Cufficient jufl: to have named it. In 
faa the troops might as well be recalled, as fl:a­
tioned in barracks, where they cannot be ready to 

do the duty for which they are Cent. 

l!> J4 Geo. III. c. 45. 
t 14 Geo. III. c. 83-

Of 
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Of there five acts, the firft three 

are only temporary remedies applied to 

temporary evils. The two taft feern in· 
tended as parts of a general and per­
manent plan. 

Bt;, SEC Te 
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SEC T. V. 

Act for /hutting up the port of Bojlon. 

T HE preamble of this aCl: fets forth 
that commotions and infurreCl:ions, 

fubverfive of his majefty's government. 

and deftruCtive of the public peace, had 

been raifed and fomented in Bofton: that 

during the courfe of thefe infurreCtions, 

fome valuable cargoes of tea belonging to 

the Eafl: India company had been deftroy­

ed: that while things continue in this 

fituation, commerce cannot be fafely car­

ried on; nor the cuftoms, payable to his 

majefty, be colleCl:ed; and that it is there­

fore become expedient that the officers of 

his majefty's cufioms i'hould be removed 

from thence. 

It is then enaB:ed, that from the twenty­

fidlof J~me then ne...'rt. enfuing. no goods 

whatever {hall be exported from, or Im-

·8 ported 
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ported to, the port or harbour of Bofion, 

under penalties therein fpecified. 

In order the more furely to provide for 

the efficacy of this prohibition, a kind of 

introductory offence, is, by another claufe 

fuperadded to the main offences created by 

the foregoing. VeiTe1s are fo,-bidden to 

lie at anchor, or to hover wit11in a league 

of the faid port or harbour; and to enforce 

this prohibition, power is given to any 

officer of the navy, or of the cuflorns) to 

feize and confifcate any veffel not depart­

ing after a proper warning, therein fpe­

cified " to fuch ftation as the faid officers 

" fhall appoint," or to forne other port. 

From this general prohibition are ex­

cepted flores for his majefiy's ufe; fuel 

and viCtuals brought coafc-wife from any 
part of the continent of America, for the 

neceiTary ufe and fufienance of the inha­

bitant:>; and alfo all ihips which were ac­

tually within the faid harbour, on the faid 

urfi day of June, either laden, or with in-

B b 2 ten-
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tention to lade or land any goods, and 

which fhould depart within fourteen days. 

Power is given to his majefiy in his 

privy council, whenever it {hall there be 

made to appear to him, that peace and obe­

dience to the laws are fo far reftored, as 

that trade may be fafely carried on, and 

the cufioms duly collected,· to fix the ex­

tent and bounds of ~he harbour, and fuch 

quays and wharfs therein for landing 0'1" 

lading goods; and to appoint fuch a num­

ber of officers of the cufioms as he fees fif; 

which quays and wharfs, and no othel', 

ihall be open for the landing or lading of 

goods. . 

This power however is not to-ne exer­

eifed till his majefiy £hall be duly inform­

ed in council, that full fatisfaaion has 

been made to the Eafi India company for 

the tea defiroyed; as well as to the cuf­

tom-houfe officers, and others, for the da­

mage they may have fufiained by the in­

furrections in the preceding mor~ths of 

December and January. 

This 
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This is a temporary aCt of coer.cion: 

and I cannot fee that any reafonable ob­
jection lies againfi it. Two objections were 
however m.ade to it.-That it condemned 
the town l,lnheard ; and that it iQ.volved 

t.he in,nocent wjth the guilty. 

As to the firfi of thefe objeCtions, what 

cccafion was there to hear the town of 

Bofion? were not the fads fuffieiently 

:ootorious? that from the beginning of 

November to the feventeenth of Decem­

ber, affociations had be,en formed ~t 13of­

~on, denying the power or efficacy of acts 

of parl.iament: that at public meetings, 
confifiing of many of the principal inha­

bitants of BoIlon, nightly watches had 

been appointed to prevent .the landing of 
the te<l: that from th(::fe meetings, orders 

pad been f~nt to the confignees not to re­

ceive it j to the maIlers of the £hips not 
to unlade it, but to return back to Eng~ 

land with it: that at laIl, \yhen the tea had 

Jain fo long in the harbour without clear .. 

.anee, that it would the next day hav~ 

B b 3 been 
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been liable to be feized, and fo landed by 

the officers of the cufioms, it was public­

ly and openly defiroyed; defiroyed by 

perrons in difguife indeed, but aCl:ing to 

all appear~:::::e nnder the guidance of thefe 

public meetings :-All thef::: were circum­

frances that appeared from accounts pub­

liilied by order of their meetings; in pa­

pers under their own direction, 

Thefe accounts indeed fpeak of thofe 

who defiroyed the tea, as of perfons who by 

a difguiCe they had aiTumed had rendered 

themfelves undi!l:inguiiliable: but this was 

a veil too thin to conceal, nay we may 

venture to fay, was never meant to conceal 

the real authors. The outrage committed, 

if fo they will have it, by unkn,own in­

dividuals, was adopted by the public: 

and the defiruClion of the odious weed was 

openly jufiified, as the only means which 

now remained to prevent its landing. 

In truth, if the act impofing the duty 

on this commodity, was in their opinion 

, fuch an infringement on their liberties as 

jufiified 
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jufiified refifiance, they could not well 

have dOIre lefs than what they did. But 

the quefiion before us is not concerning 

the propriety of what was done, but con­

cerning the ground there was for being 

perfuaded that it was done; whether the 

violences alledged were fufficiently au­

thenticated for parliament to proceed ei­

ther to aCts of indemnification, if it was 

thought proper to give up its authority; 

or to aCts of vindication, if it was thought 

proper to maintain it. 
Let us put the cafe of a foreign prince: 

fllppofe the king of Spain. He thinks fit to 

interpret an article of treaty, as if it ex­

cluded Britifh fhips from trading to any 

given port, or in any given commodity: 

to which port, and in which commodity, 

the treaty, according to our interpretation, 

gave us a full right of trading :-a fecre­

tary of fiate receives intelligence that the 

Spaniards had aCted precifely in the fame 

manner, as the Bofionians have done: 

this account comes to him from the 

B b 4 owners 
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owners of the thips, from the configneea 

~t the faClory, and is moreover confirmed 

to him by the papers regularly publithed 

under the authority and infpeClion of the 

Spaniar4s. Will any Plan fay this is not 
fufficient evidence, fufficient notoriety, to 

proceed upon ? Upon one half of that evi­

dence, Mr. Pitt's advice would have been 

to fit out a fleet, and demand fatisfaClioI). 

at t4e cannon's mouth. 

What farther evidence therefore could 

reafonably be required, is more than I ca~ 

perce~ve J aml l.lnlefs parliament meant to 

give up its rights entirely, I fee not how 

it could have proceeded in a milder thain. 

The officers of the cufioms had bee~ 
forcibly debarred from the exercife ofJheir 
duty •. \Vhat could the act do lefs than 

recal thofe officers from a flation, in which 

.the violence of the people had rendered 

their prefence ufelefs? Having done th4s 

-11luch, how could it do otherwife than 

l?ut a total flop to the commerce of the 

pJace. unlefs by giviqg to jt a t~ta~ exe~D-
tion 
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tion from the burthen of thofe impofis, of 
which the officers had the ch~rge, it re­

warded where it meant to puniih? His 

roajefty's Britiih fubjt;Cts (to fay Ilothingof 

the deft~uCtion of the fubjetl: matter of 

their trade) hilq. been dt oarred, by the A­
Ipericans, the <;.ommon liberty of trading. 
What could be more confonant to all tbe 

Qrdinary notions of juftice current among 

mankind, than to puniih the authors of 

this oppreffion, by giving the oppre{for~ 

themfelves a tafte of it ? 
Care is taken, in the mean time, to pre­

'Vent the puniihment from running into 

excefs, and beyond what feemed neceiTary, 

for the purpofe of prevention, as to the 

1!leafure, the object, or the continuance of' 

it. The means are alfo given of feleCting 
from amongft: the croud of delinquent. 

thof~ whom a pre-eminence in delinquency 

might render fit objects for a pre-eminence 
ill puniihment, whofe fironger bias re­
quired a {hanger balance to correct it. 

Care 
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Care, for example, is taken to leave the 

port open for provifions; to prevent !hips 

already there from fuffering by a regula­

tion they could not be apprifed of. The 

duration of the aCl: depends on the Bofl:oni­

ans themfelves; and the power left in the 

hands of the crown of appointing the 

wharfs and quays, where exclufively goods 

are thereafter to be laden or unladen, is 

anI y a power of diretl:ing the greateft 

weight of punifnment againft the greateft 

body of delinquency. This power indeed 

may be abufed; and fa may any power, 

in the exercife of which the king, or any 

other magiHrate, may ufe his difcretion. 

In whatever hands it had been lodged, it 

was liable to abufe; yet the fame power 

has been given to the crown here in Eng­

land, by different acts of the legiilature, 

where the lame reafons did not fubfift *. 

'* See I EJiz. c. II. 13 & J4 Car. II. c. II. 

Bhckftone's Commentaries, Book I. c. 7. 

But 
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But againft this aCt there is yet another 

objection: in one common punifhment 

it involves both guilty and innocent; and 

it is therefore, we are told, unjuft. 

He who urges this topic of accufation, 

-and none has been urged more univer­

fally, or with greater vehemence-does not 

rightly confider the end of puniihment. 

It may feem firange at firft fight, yet it 

is moft certainly true, that this pIe<l, le­

velled as it is againftjeverity, and urged on 

behalf of lenity, is built on the favage 

principle of vengeance. 

If vengeance be the end of punifhment, 
that puniilimef't which aCts upon him who 

did not do the obnoxious aCt, as well as 

upon thofe who dId it, is certainly impro­

per. If it is with A I am, angry; the 
fufferings of A may give me fatisfaCtion, 

but the fuffering of B, with whom I am 

not angry, will give me none. ·Were I to 

beat A, who had angered me, my beha­

viour might perhaps, according to the cir­

cumftances of the quarrel, be approved; 
were 
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were I to beat B, or any other perron who 

had not angered me, I lhould certainly be 

condemned: every mouth would exclaim, 

and with reafon, that my behaviour wa~ 

unjufi:. 

Individuals obeying the impulfe of paf­

Jion. aCting on the felfiih principle, punilh 

becaufe they are angry, and within cer­

tain bounds, upon certain oecauons; the 

iuffrage of mankind in general allows 

them to do [0. 

But furely governments, magifrrates, as 

fuch. do nat punilh, becaufe they are an­

gry,-at leafr they oug/lt not. Thus much 

at leafi: will, I fuppofe, ·be acknowledged 

on all hands, that were it certain, that in 

any in fiance, the legiflature punilhed a 

man, or fet of men, becaufe the member~ 

who compofed the legiflature were angr.y 

with them, and for no other reafon, every 

man would certaillly cry fhame on fuch a 
legiflature. 

The end. the only defenGble end, ofpu­

niiliment inflicted by public hands, is ~be 

fup-
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fuppreffion of mifchief; of that particular 

mifchief, the fenfe of which was the caufe 

of punifhment being thought of. Now 

whether this end, the fuppreffion of mif­

chief, be obtained by the punifhment of 

A, who was the author of it, or of B, who 

was not the author of it, does not make 

fo m<l;terial a difference, as at fidl: fight, 

we are apt to think: provided always~ 

that the fum of evil introduced by the pu­

nilhment, be in neither cafe greater than 

what is neceffary for the fuppreffion of the 

mifchief. 

True it is, that the fuffering of B, who 

is not guilty, is a thing by no means to be 

wifhed; but neither is the fuffering of At 

who is guilty, a thing at all to be wifhed, 

unlefs upon the principle of vengeance, 

which we have reprobated above. That 

the mifchief could be fuppreifed without 

the fuffering either of the innocent, or the 

guilty, were a thing devoutly to be 

wilhed. 

It 
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It is alfo true, that '.';ere a man to chuje, 
it is againfl: A, who is guilty, that he 

would level the puniihment, much rather 
than againfl: B, who is not guilty. He 

would do this for the eafe of his own mo­
ral feelings. He would do it to [ave that 

diifatisfaaion, which reafonable or unrea­

fonable, is Cure to arire in the breafl:s of the 

multitude, from the principles above fet 

forth. A diffatisfaCtion, which increa[es 

the [urn of evil, introduced by the puniih­

ment, and which therefore is to be de­

duCted from the total account of the utility 

of the mea[ure. 
But if, after all, the evil of the puniih­

ment in this mode can be Ie[s than the 

evil of the mifchief, and there be no other 

way in which the mifchief can be [up­

preifed, at a lees, or equal, expence of pu­
niihment; the magifl:rate has but one 
mode of conduCt to pur[ue, if he would 
10 his duty. He mufl: puniili the inno­
cent, or betray his duty. 

One 
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Oneconfideration may help to recon­

cile him to this irkfome neceffity. Taking 

the whole fum of innocence into the ac­

count, that is, the whole number of in­

nocent perfons affected, either by the in­

fliction of the punifhment, or the conti...; 

nuance of the mifchief, it will appear, 

that lefs detriment accrues to, lefs fufter ... 

ing is laid on, innocence by this compli­

ance, than would be laid on I or accrue to 

it, in refuGng to comply. Innocence fuf­

fers, it is true, by the infliction of.puniih­
ment; but innocence ,"vould alfo fuffer, 

and that by a fuppafition to a degree fiill 

greater, by a continuance of the mifchief; 

for if the evil of the mifchief be not greater 

than the evil of the punifhmellt, no pu­

niihment, no aQ of power, ought to be 

exerted. The benefit of the meafure cal­

culated for relief, will not bear the ex­

pence of it *. 
'* Every aCl: of authority of one mln over another, 

for which there is not an abColutc neccffity, is ty­
rannical. B'cccaria, 

He 
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He who fhould extend, or think I 

meant to extend, this idea fo far as to 

confound innocence and guilt, or to mete 

out to both alike, in any cafe where a 

diftinction can poffibly be drawn, the fame 
meafure of favour or difcountenance. 
would either argue very ill himfelf, or 

make a; very unfair ufe of my principles. 
1t is only the impracticability of fevering 
the innocent from the guilty, nor even that 

Iingly, that can jllfiify the involving of 
them in one common punifhment. Not to 
m~ke a difii:nClion, where it is practicable 

to make a diftinCtion, between guilt and 

innocence, is to deftroy the efficacy of 

punifhment as a fpur to action. To pu­

nifh the innocent, where the continuance 

of the mifchief to be prevented by punifh­

ment, would not be a greater evil to the 

innocent, than the evil they fuffer by the 
puni1hment, we have already faid, and 

muO: again repeat, would be an arbitrary 

and cruel exertion of power. 
Under 
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Under there I eftriCtions let us apply 

this maxim to the a:r before us. 

There are but t\T,~O waTs of punilhing : 

--individually, or collectively. To pu­

nifh individually, you mufl: punilh judi­

tially; and to punilh judicially, there 

mufl: be a trial. But it is vain to try, 

where you are rure before-hand there can 

he conviCtion. There can be no aifurance 

of conviCtion, be the guilt ever [0 indif­

_ put able, where the pl'obability is, that the 

jury are accomplices with the culprits. 

Accomplices will not conviCt one another, 

when they can avoid it. Juries will not 

conviCt, as for an act: of guilt, for an ,1H 
in which they are perfuaded in thei, C011-

fcience, there is nQ guilt, much lers for an 

aCt, which they are perfuaded is merito­

rious. Could it be expeCted, that a jury 

of Jacobites would conviCt a man of high 

trearon for adhering to the Pretender? 

Conceive the Pretender, by a miracle of an 

avenging deity, placed on the throne of 

there kingdoms, would a free jury of 

C c whigs 
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whigs convict a man of high treafon for 

adhering to king George? J uft as foon 

would a jury of Boftonians have convitled 

the Mohawks of guilt for deftroying the 

tea. 

In difproof of this laft a{fertion, indeed, 

a precedent is cited: the acquittal of cap­

tain Prefl:on was urged in an addrefs to the 

houfe againft this very bill, as a proof that 

the due courfe of law held out redrefs for 

any injury fuftained in America: but 

however it may feem, on a fuperficial 

view, a little attention will convince us, 

that the cafes are not parallel. There is 

furely a wide difference betwe~n abfolving 
a man, who being charged with an act of 

enmity, appears after all not to have com­

mitted it; and the deflruction of a friend 

for the very aCt, whereby he proved him­
felf a friend. 

In fuch a cafe it can hardly be con­

ceived, that thofe who contend againl1: 

colletlive punithment can really mean any 

thing but univerfal impunity:-thinking 

8 the 
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the Americans in the right to refiil:, quo­

funque modo, they of 'courfe are againft 

t.heir being puniihed at all. 

But when it was already decided, that 

they fhould be puniihed,-and fuch was 
the opinion of the whole houfe :-when 

the only queflion was how they lhould be 

puni!hed, it is but aCium agere to contend 
againil: this, or that mode of punilhment, 

without attempting to point out a better. 
Suppofing it even erroneous, or criminal, to 

have adopted compulfive meafures; yet to 
urge that as a new crime, which was the 

nece!fary confequence of fuch a refolution 

once adopted, is but a piece of party dilin­
genuity, eafier to be excufed than jufiified. 

A difcriminating puniihment we have 

already feen could not be exercifed, becaufe 

allconvitl:ion of the guilty appeared im­
poffible. A colletl:ive puniihment became 
therefore neceffary ; that is, a punilhment 

which involves, to a certain degree at leafr, 

the innocent with the guilty. 
C C 2. Nor 
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Nor is this mode of puniihment, how­

ever it may have been exclaimed againfi on' 
the prefent occafion, unknown to or in­

frequent in our law. 

By the infiitutioll of frank pledge, attri­

buted, I think, to Alfred, every-man was 

made refponfible,. that is, was to a. ~ertain 
degree punifhable, for the delinquency of 

every other ma,n in the fame decennary.''* 
The wholefyfiem of the law on forfei­

tures for high treafon is built upon this 

principle of colleecive, or vicarious, pu~ 

nifument. And the only objection to this 
application of the principle in this parti­

cular cafe is, that here it is eafy to fever 

the father from the children, the guilty 

from the innocent. 

Corporations, where this feveration 

cannot be made, are often puniLhed f01'_ 

the mifdemeanors of their members. And 
no man thinks it unjufi. 

'* See Bladdlone's Commentarie" vol. i. p. 
113' 

Hun-



'SeCt. V. TO THE COLONIES. 

Hundreds are charged for damage fuf­

tained in the maiming of cattle*, &c. and 

for robberies committed between fun and 

funt· 
Hufbands, in the opinion of Hawkinq, 

are anfwerable for their wives in the pe­

cuniary penalty inflicted by a penal fl:a­

tute. 
A mailer is indiB:able for a nuifance 

done by his fervants §; he is refponfible 

for his fervant -in publifhing a libel II. 
Though a iheriff cannot be punifhed as 

for a felony, for a voluntary efcape of a 

felon permitted by the goaler; yet, " whe­

" ther the efcape be voluntary, or negli­

" gent, the iheriff may be indicted for it 
~, fo as 'to fubjeB: him to a great fine and 

'* 9 Geo. 1. c. 22. i. 7· 
t 27 Eliz. c. 13. 29 Geo. II. c. 36. f. 9. 
t See 1. p. 3, 
§ Lord Raymond, 264' Burn on Servants, 

xxiii. 146. Bacon's Abridgment, tit. Maf1:er and 

Servant. 
U Sec three {hong cafes, in 2 Self, Cafes, 33' 

C c 3 " imp!"i. 
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"imprifonment, for the offence of his 

"goaler, though not to make him guilty 

" of felony *." And this it iliould be ob­

ferved, is a much fironger cafe than that: 

of a mafier being criminally refponfible for 

the act of his fervant, efpecially if a me­

nial fervant, over whom he is fuppofcd to 

have a much greater and more confiant in­

fluence, than what a lheriff has over his 

goaler. 

By the conventicle aCt -r, in cafe of the 

poverty of one perfon prefent at a conven­

ticle, and therefore fubjeCl: to a fine of five 

:lhillings for the firft, and ten tJ1iIlings for 

the fecond, offence, the penalty is direCled 

to be levied on any other perfon pre[ent, f() 
that no one bear more than ten pounds. 

By the Mutiny ACl t, if a [oldier de­

firoys game, the commanding officer for­

feits twenty fhillings; and if, after con-

* 1 Holt. C. P. 597. Dalton, c. 106. Doc~ 
tor and Student, 42. 

t 21 Car. I~, c. I. r. 2 .. 3. 
~ See Dialogue on Game Laws! 34., 14. 

,~ viB;i.on.l 
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viction, he does not pay the forfeiture, 

within two days of the demand being made 

by the confrable or overfeer, he lofes his 

commiffion. 

It appears then, that the principle 

adopted by this act, the principle of apply­

ing collective and vicarious punifuments, 

of involving the innocent with the guilty, 

whenever fuch involution is neceITary to 

the fuppreffion of mifchief, is warranted 

by the general fpirit and practice of our 

law, as well as is this cafe jufrified by ne­

ceffity t. 
In farther defence of the act in quefrion, 

let it be added, that the primary intent of 

it was not that either the innocent iliould 

fuffer, or the guilty; but that the inno­

cent fuould frand up and join in meafures 

for compelling the guilty to repair the 

mjfchief they had done, and to return to 

t See many other cafes cited in Yorke's Conli­
deration on the Law of Forfeitures for High 

Trca(on. 
obedience 
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obedience to the laws. If the parties [up­

pored innocent did this, no punilhment at 
all would enfue; if they did not, if they 
tamely [ate frill, and gave way to the en­

terpr~zes of the guilty, they cea[ed to be 

innocent: they became accomplices \Vith 

the guilty. 

5 ECT. 
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SEC T. VI. 

,4a for the impartial adminifiration of jZff .. 
tice in the cafe if perflm quiftz·oned for 

any a8 done in the execution 0/ the law 

in Maifochuflt's Bay. 

T H E preamble of this aCl: fets forth, 

that an attempt had lately been 

made in Maffachufet's Bay to throw off 

the authority of parliament, by refifiing 

avowedly, and by open force, the exe .. 

cution of certain of its acts: that it is of 

the utmofi importance to the general well­

fare of the province, and the reo efiablial­

ment of lawful autbo:-ity, that neither the 
magifirates aCting in fupport of the laws, 

nor fubjec:ts affifiiflg them therein, fhould 

be difcouraged from the proper difcharge 

of their duty by an apPl,"ehenGon of their 

being tried before per[ons who do not ac­

knowledge the validity of the laws, in the 

~xecution of which, nor the authority of 

~he 
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the ~agiftrates in fupport of whom, fuch 

acrs had been done. 

It is then enaaed, that if any inquili­
tion, or indiCtment !hall be found or any 

appeal fued againfi any perf on for mur­

ther, or other capital offence in Maifa­

chufet's bay; and it !hall appear by infor­
mation given upon oath to the governor, 

that the faa was committed by the per­

fon accufed, either in the execution of his 

duty as a magi/hate, fOt the fuppreflion 

of riots, or in fupport of the laws of the 

revenue; or in the difcharge of his duty 
as an officer of r~ven,ue-or under the di­

rection, Of order. of a magHlrate: and if 

it !hall alfo appear by the fatisfaClion of 
the governor, that an indifferent trial 

can,not be had within the province, then 
the governor, with the advice of his (ottn ... 

cil, may fend the party accufed to be tried 

either in fome other colony, or in Great 
Britain. 

The witneires, whofe evidence fhall be 

defired, either by the profecutor, or the 
cu1pritl 
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culprit, are to be bound over to give evi­

dence at the time, and place of trial. And 

the governor is to affefs a reafonable al­
lowance to the witneffes fo bound over: 

to be paid by the officers of the cufioms. 

The witneffes are to be free from all 

arrefis, and refiraints, in any aCtion or 

fuit, during the time of their going to, 

flaying at, and returning from the place 

of trial. 

The perfons accufed are to be admitted 

to bail. Judges are to poftpone the trial 
of fuch perfons, and admit them to bail 

for a reafonable time, if they fignify their 

defire of applying to the governor for the 

benefit of this act. 
Care is taken to obviate the failure of 

jufiice from indictments qualbed, or ad­

judged bad upon demurrer. 
The act is to aontinue for three years. 
A more ftriaIy neceffary act than this 

~an fcarcely be imagined. Yet the terms 
in which it has b~en fpoken of are per­

fectly aftonifhing: thofe who employed 

them, 
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them, one £hould think, had together with 

all temper put away all £hame. In their pe­

tition to the king, the American Congrefs 

exprefs themfelves perfeCtly fatisfied that 

the effefrs of it wil'l be "that offenuers 

" will efcape legal puni£hment." In their 

add refs to the " good people of England') 

they go fo far as to call it, "an aQ to 

"protec1, indemnify, and [creen from 

"puniihment, fuch as might be guilty 

"even of murther~ in endeavouring to 

" carry the oppreffive ediCls of parliament 

" into execution ;('. "-In their addrefs to 

the inhabitants of the colonies they rife if 

pollible fiill higher in their extravagance, 
and fiy l~ it ,,'an aCl for indemnifying the 

" murderers of the inhabitants of Maifa­

" chufet's Bay t." 
In the aCt we have feen, what can there 

be to deferve thefe frantic appellations ?­
·What is it that it does, more than con-

'* See Votes and Proceedings of the Amcric:ln 

Continental Congrefs, p. 37. 

t See lb. p. 59. 

vey 
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vey a general fecurity to the officers of 

the executive power? 

It does not alter the mode of trial; the 

trial is fiill to be by a jury. In this cafe 

indeed, the jury cannot be of the vicin­

age. But that circumfiance is, or is not 

an advantage, as it may happe,. It may, 

or may not, be right that they be "pext 

"neighbours." It is, and mufi always 

be right that they be fuch, 23 to ufe the 

words of an antient fiatute, iball be " moE; 
"fufficient, and leafi - fufpicious;~ ."­

\Vere an officer of the revenue to be ac­

cufed of murder in the difcharge of his­

duty here in England-would it be right 

to have a jury from a town inhabited 0;201 

by fmuglers, merely on account of their 

being of tile vicinage? 

In difputes between individual ai:ld in­

- dividual, though the fubjeCl matter be of 

no higher importance than fome trifiio,P; 

~laim of property, or a demand of fatis ... 

::1' 28 Ed. 1. c. 9. 

faClion 
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faction for fome petty perfonal injury; if 
it appear, that "a cry is raifed; that the 
"paffions of the multi~ude are inflamed; 
" that one party is popular, and the other 

" a fhanger, and obnoxious *:" it is the 
confiant praCl:ice under our law, by means 
of fome expedient or other, by the autho­
rity of fome court or other, to change the 
fcene of trial, and the perfons of the triers • 

.can there be lefs reafon for fuch a practice 

in a cafe of blood, where the caufe of one 

man is the caufe of the very people, who, 

were it not for fuch provifion, would be 
to try it? 

Nor even in capital caufes is a proviGon 
of this nature without example in our fia­
tute book. Murders and felonies, com­

mitted in any part of Wales, may be tried 

in the next Englifh county t. By a fia­

tute of George the Second, offences of 
high treafon committed in certain coun­

ties in Scotland might be tried in any 

• Blackftone's Comm. III. 384. 
t 1 Strange 553. 

other 
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other county in Scotland *. And if the 

whole kingdom of Scotland had been as 

warmly attached to the interefis of the 

Pretender, or as refolute to deny all obe­

dience to the lawful fovereign as thofe 

counties were, who can doubt but that 

the legifiature would have gone further, 

and iliifted even into England the fcene 
of trial? Nor let it be forgotten, that in 

the cafe of Scotland, the legifiature exert­

ed its power for the fiern purpofe of in­

flicting punifhment on the guilty: where­

as in the act before us, the fame power is 

exerted for the benign end of faving the 

innocent from undeferved, or the guilty 

from exceffive puni£hment. 
It may be faid indeed that America is 

removed at fuch a difiance from Eng­
land, that the cafes are not parallel. But 

this local differe'nce was neither created by 

parliament, nor is it changeable by it. 
Parliament can neither fwallow the wa-

!if 21 Geo. n. c. 19. 

ters 
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ters of the Atlantic, nor build a bridge 

over them. Nay farther,~if anyone 
colony can be found, where an indifferent 
'trial can be had, it is not requited that ei­

ther the culprit or the witndfes fhould bt: 

made to crofs the feas. 

It has been urged, that the acquittal of 

captain Prefion is here at leafr a cafe in 

point, to prove the needleffnefs of the prc­

cautions taken by this act againfi par­

tiality in the local judicature. But it is 
not f~ by any means.-At tlJat time the 

judges affumed as the ground work of 

their charge - that Prefton was in the 

king's peace: - was doing a legal aCt, in 

difcharge of a legal duty: - they from 

thence deduced, that he v,'as illegally af-' 

faulted; illegally put in fear of his life 1 

and therefore aCted only fl difendendo. 
They mull now dfume another principle: 

the ftationing of foldiers in the colonies is 

now declared illegal and uilconllitutional: 

the appointment of a board of cuftoms is 
6 noW' 
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now declared illegal and unconfl:itutional : 

the tax to be levied by the officers of 

that board is npw decla.red illegal and 

unconftitutional: the order, by which 

the governor and council may require 

the aid of the military, muH now be ille­

gal and unconftitutional, fince the ap­

pointment of the council itfelf is declared 

to be fo. 

If it be aiTumed as law (and in the pre­

fent temper and difpoGtion of things, if 

the judges do not lay it down as law, it is 

manifeft the jury will aUume it) that the 

King has no right to fend troops to Eofton; 

on that fuppofition, neither can the officer 

of thofe troops have any right to place cen­

tinels; nor can a centinel [0 placed be [aid 

to be in the King's peace. Nor can any 

aB: he does in defending his pofr be"a le­

gal aB:. If it be laid down as la"Y, that 

the board of cufroms is an illegal tribunal, 

and the tax they are to levy an illegal im­

pofition, then the ,officers of the cufioms 
D d are 
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are neither more nor lefs than robbers; the 

exaction of the tax is an act of robbery: 

and no act done in defence of the officers, 
or in the exaction of the tax can be legal. 
If it be laid down as law, that the coun­

cil is an illegal body, then an order of 

council to enforce the laws, or requiring 
the fupport of the military, is an illegal act, 

and every man who fhould come to his 
death in confequence of that order, would 
indeed be murthered: every man who 

obeyed that order would be a mur­

therer. 

It follows, that the fame judge and jury, 

who a!fuming one principle, acquitted 

captain Prefion, being now obliged to 

airume a contrary principle. muft convict 

every man who, in fimilar circumftances, 

is brought before them. 

I fee not therefore how it is poffible to 
help concluding, that parliament was 
under an abfolute neceffity, either of re­
pealing all its other laws, and of recall-

mg 
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ing the bodies, whether civil or military, 

it had commiffioned to enforce them: or 
elre of fupporting thofe bodies, and en .. 
f.Jrcing the provillons of thore former 

laws by the further provillons of the pre­
fent. 

D d 2 SE C T. 
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SEC T. VII. 

The aft for the better regulating the go­

'lHrlllllent if JYj(JlacliUfet's Bay. 

T HA T, at the time of paffing this act, 

the property, or the perfons of in­

dividuals were fafe in the province of 

Maffachufet's Bay, will, I think, hardly 

be pretended: that no fubordination to tile 

laws of England could be maintained, no 

compliance with them enforced; that the 

penalties by which they were guarded 

might be fafelydefied, and therefore the 

execution of the commands contained in 

them openly obfiructed, was the boafl of 

every New Englander who aimed at po­

pularity. It muft then have happened 

that thole whofe duty it was to preferve 

g?od order ip the provinces, and to fee a 

due obedience paid to the laws of parlia­

ment, either did not make a proper ufe of 

the pow.ers with which they were entruft-

ed 
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cd for that purpofe, or really had not 

powers fufficient to maintain " the inter­

"nal welfare, peace, and good govern­

" ment" of the province, or what parlia­

ment at leafi chofe to call '( the jufi fub- . 

" ordination to, and conformity with the 

"laws of Great Britain." This impo­

potence of thofe who were to execute the 

laws, was a thing neither new nor mo­

mentary, it had been daily increafing for 

years. It was therefore natural to look for 

the caufe of this weaknefs, not fa much 

in the good or ill conduCt of this or that 

governor, as in the original confiitutiol1 

and frame of the government itfelf. That 

there were many and leading defects in 

it had been canfeifed, and complained of 

by thafe, whofe fiat ion enabled, and whofe 

duty obliged them to examine it mofi at~ 

tentively *. Here then it was that par­

liament follg ot the caufe of the prefent 

* Mr. :pownal, Sir Francis Bernard, Meifrs. 

Hutchinfon anc! Oliver; 

Dd3 difaffection 
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difaffeB:ion which prevailed in New Eng ... 

land: and it therefore determined to pre­

ferve the authority of Great Britain, from 

that time forward, by new-modelling the 

government of t~le province, 

Let us examine the defects complained 

of in the government ~s it ftood previous 

to the paffing of this act, and the reme­

dies this act has applied. 

King \Villiam, we may remember, when 

he granted a new charter to the province 

of Mafrachufet's Bay, rut the nomination 
of the gov~rnor, lieutenant-governor, and 
fecretary into the hands of the crown. 

This was a fevere blow to that fpirit of 
democracy for which this province had 
been difiingui!hed from its firft founda­
tion. But he left the court of affillants, 

or council, as he found them, eligible, 

and in cafe of a mifdemeanor, amoveable 

1:>y the general affeillblies. 
At the fame time he attributed to this 

council, thus eligible and amoveable, 

fupCtions which it !.Qo\lld f~em ous-ht not 

to 



Sea. VU. TO TIIE COLONIES. 407 

to be exercifed by one and the fame body. 
This council is firA: a council of fiate, that 

is, in fome cafes it is a branch of the exe­

cutive power; for its cOn)ent is neceffary 

to the performance of certain acts by the 

governor: in many more it is an aJliftant 
of the executive power, for its advice is 
to be afked at leaf!:, if not followed, pre­
vious to many other acts to be done by 

the governor. And this fame council is 

befides a confiituent branch of the legif­

lature. 
Many inconveniences had it feems arifen 

from this union of functions fo diA:inct in 

one and the Jame body of men *. To 

thefe inconveniences, whatever they be, 

the government is fiill left open; no re­
medy is provided by this aa. 

Yet it was not perhaps unnatural to ex .. 
pea, that in new regulating the govern­

ment of this province, one object would 

have been to have brought it as near as 

* See Admini{l:ratio~ of the Colonies, vol. i. p. 
uS. 

might 
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might be to the model of the confl:itution 

which obtains in the mother-country. 

Had this objeCl been in vie~, it is pro­

pable, that vlhat fo many governors had 

recommended would have been complied 

with. Two councils would tl~en have 

been appointed: one a confiituent branch 

of the legiihture, equally independent of 

the governor and the people~c. The other 

a council of itate, to be appointed, and 

removea~le either direaly by the king. 

or by the governor in the nalue of the 

king. And that this laft council might 
be c.hle to fupply infiruClion relative to 

every department of adminiitration, we 

might have expeCted to have [een it com­

pofed promifcuoufly of men taken from 

every department; of fome in military, 

of others in judicial itations; of others 

again in each of the two branches of le-

* "A true middle legiilative power, appoint­
" ed by the king for life, and fiparate from the 
" privy council." Bernard's Letters, p. 36. 

giIlative. 
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giflative. But as we have before [aid to 

this eifential defeCl in the conftitution of 

this government, the aCt before us has, 

applied no remedy "'.'[luteo'er. 

The eleCtion of this council by the houfe 

of reprefentati ves had been frequently 

complained of by different governors *. 
They had found it highly inconvenient, 

that what ought to be the middle fhould 

be fubordinate to the lower branch of the 

legiflature. And ftill"more [0, that thofe 

who were to adviie and afiift the gover­

nor in the execution of the laws, and in 

the maintenance of the authority of Great 

Britain, were dependent on that very af­

fembly, which was ever ready to coun­

teract thofe laws, and call that authority 

* " In this province (which though royal in 

" the appointment of a governor, is democr;.:tical 

" in all its other parts, efpecially in what is Ire­
" qllently regretted, the appointment of the council) 

" the fprings of government are fo relaxed, that 

" they can never recover their force again by any 

" power of their own." Bernard's Letters, p. 43. 
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in quefiion. Thefe inconveniences had 

been particularly felt flnce the heats firuck 

up by the fiamp act. From that moment, 

to be known, or believed, or even to be 

fufpeCl:ed of being inclined to fupport the 

fupreme authority of parliament, or the 

confritutional rights of the king in the 

provincial government, was fufficient rea­

fan for exclufion from the provincial 

council *. Officers who, by their parti­

cular funClions and their official know­

ledge of puulic buGnefs, were almofr ne­

cdfary to that body, confidered as a coun­

cil of frate, were excluded: though the 

charter fuppofed them entitled to a feat 

there, in virtue of their offices. So much 

did thefe popular ele8ions weaken the au~ 

thority of the counfellors; fo. thoroughly 

dependent did it render them on the hou[e 

of repre[entatives, "that nothing was 

* See proofs of this in Bernard's Letters, p. 98, 

99, 100, lOr, and III Hutchinfon's and Oliver'$ 

Letters, p. 2Q, 21. 

" more 
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"mor~ common, it feems, than for the 

"reprefentatives, \vhen they found the 

"council a little untraCtable at the clofe 

" of the year, to remind them t~at May 

,~ was at hand *." 
At firl1 fight it ihould feem evident, that 

this dependence of one branch of the legi­

flature upon another, tended to defeat all 

the advantages which fhould be derived 

from the divifion of the legiflative power: 

that it tended to defeat that very ftability 

of confl:itution which the Americans talk 

fo much of, and praife fo highly, with-

--out feeming to know by what means it is 

to be effeaed; becaufe it tended to de­

prive the intermediate branch of the legi­

nature of that power of refifiance which it 

fhould employ alternately againfi the pre­

ponderance of either of the other two:­
by depriving it of that free agency, with­

put which that power cannot exifi; and 

f; Sl!e fIutchinfon's and Oliver's Letters" p. 32. 

pf 



ACTS RELATING Part III. 

olthat dignity and refpeCl, without which 

it cannot operate. 

The aQ: before u.s applied a remedy, 

fuch as it is, to this evil. Or rather it 

created another evil to fubftitute in the 

room of it. 

Henceforward the members of the coun­

cil are not only to be named by his ma­

jefiy, but are to hold their offices no longer 

than during his plea/ure. This indeed was 

taking away their dependence on the demo­

cratical part of government, but it was 

neither rendering them independent, nor 

fecuring them that refpeQ: which alone 

could make them ufeful. If they ,,'ere 
liable to contempt whilft they were confi­

dered only the infl:ruments of the houfe of 

repriftntilti~;)t's, they mufl: expeQ: to meet, 

as indeed they have met with abhorrence, 

as well as contempt, appearing to be the 
in(truments of the crown. No doubt the 

outrages countenanced, or at leafl: con­

nived at, under the former democratic go­

vernment, did require for the pre[ent, 

8 ili~ 
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that the intermediate branc~ of the legif­

!ature ihould' throw its weight into the 

ftale. of the crown. But then that weight 

iliould have been thrown in voluntarily, 

in which cafe the mo~entum of it would 

have been fomething in point of influ­

ence as well as power. Such refiftance as 

it might in that cafe give to the extrava­

gances of the democratic party, might then 

have been confidered as the effect of inter­

nal conviQ:ion. The belief of th:lt cot!­

viClion might then have operated on o­

thers. 

Had they been appointed for life, or at 

leaft had proofs and conviction of mal. 

praCtice necelTarily preceded their remov­

al or fufpenfion, they would at once have 
acquired a degree of dignity, which they 

could never acquire whilfl:. they were elect­

ed by the reprefentatives j and a degree of 

confidence which they never can hope to 

acquire whilft they are remoyeable at the 

pleafure of the crown. And they would, 

befides, have had fomething worth con-

tending 
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tending for themfeIves; they would have 

had a real and a permanent interell-, fufll­

cient to incite them to labour earneftly and 

effeCtually, to check the encroachments 

either of the crown or people"*. 

This fecond defeCt in the law before 

us was perhaps a confequence of the ori­

ginal error, of confounding together the 

* Mr. Oliver obferves, the honour of being a 
legiflative counfellor could not be hereditary in 
Ma{fachufet's Bay, becaufe ellates are partable af­
ter the death of the proprietor: but recommends it 

warmly that they be, appointed quam diu fe hent 

ge.!flr{1I!. Or as a farther check upon the exor­

bitance of the democratic power he propofes an 
order of nobleffe, who fhould eIeE!: coun{ellors out 

of their own body, as the Scotch peers eled out 
of their body lords of parliament, re[erving only 

a negative to the crown. See Letters, p. 3I , 32. 
Such a fcheme, coming from a man fo well ac­

quainted with the country, furely deferved atten­
tion.-It fhould feem belides to be of fuch a na­
ture, as either to meet with little, or overcome 
all relillance. Efpecially if the crown had given 
up-as I think it might fafely have done-the 
right of putting a negative upon all vacancies to 

be fupplied, after the fir.!l: nomination. 

Iegiflative 
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legiflative council, and the council of 

frate. 
From the fame fource perhaps fprung 

another defeCt. Among the qualifica­

tions of the coun[ellors, they are required 

to be proprietors of land, 'or inhabitants 

within the province. A member of the 

council of fiate frands in a rcfponfible of­

fice :-many officers of the crown, who 

are mere inhabitants, may with propri­

ety, nay ought perhaps to be called to 

this board: but furely the members of 

the legillative council ought to have a na­

tm'al, as well as a political relation to the 
country. Territorial po:ffeffions feem an 

indifpenfible qualification to a member of 

the legiflature. 

Hitherto the aCt feems to have conGder­

cd this council merely as a council of fiate. 

And neither requires {uch qualifications as 

lhould have been required of,nor gives {uch 

a degree of independence as fhould have 
been given to, members who were to form 

a diftinCl: 
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a difrinC1: confrituent branch of the legi­

nature. 

In the next provifion it feems to con­

fider it merely as a legiflative .co)ln<;il, and 

takes from it the fun[tions which had be­

fore been allotted, and for ought appears, 

. ihould have been continued to the cO(Jn­

cil, confidered as a council of frate. Their 

concurrence is no longer neceffary to the 

nomination or removal of the judges of 

the inferior courts of common pleas, com­

miffioners of oyer an~ termi ner, attorney­

general, provofi:, madhals or juftices of 

the peace: nor to the nomination, though 

it be to the removal of a fheriff. The ap­

pointment of a certain number of perfons, 

a certain body, without whofe advice at 

leafr, if not their confent, the governor 

{bould do no act of government, feems to 

have been generally confidered as a ufeful 

guide in the exercife, as well as a falu~ 

tary check upon the abufe of power. At 

leaf!: it 111crcafes the number of perfons 

immediately 
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immediatelyrefponfible. And whois the go­

vernor that would not rather trufi to the of­

ficial information and advice of a body of 

men aCting in a refponfible chara8er, than 

to the private advice which may be whifper­

ed in his ear, by the very f<ime perfons, 

aCting only in their private and individual 

capacity..? \Vhatever ~dvantages the go­

vernor might derive from the information 

or advice of fuch a refponfible body; 

'Whatev~r check he mi~ht be under from 

the neceffity of obtai.ning the concuri~n~~ 

of fuch a body in the nomination of thof~ 

wh<l are to exercife the judicial power, ar¢ 

taken away by this aCt. The confent of 

the council is not neceffary: nor ~ the 
governor bound to a{k., 11.Or they to giv~ 
their advice. . 

Indeed it appears, that the intention of 

the legiilature was to render fhe officers of 

juftice, as well as the council, entirely 

dependent on the crown. Under the for­

mer government th~ judges were depeQ.­
d~t on t.be deputies. of the people for il-

i e tyrn' 
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temporary, wretched, and arbitrary fup­

port *. \Vas it reafonable to expect that 

jU9ges, under fuch circumfiances, ihoulJ 

~rlllly maintain the rights of' the crown, 

or enforce the laws of trade, or in any 

cafe faithfully difcharge their duty. in 

oppofition to the overbearing fpiritof a 

democracy, or even to the paifl'Ons and 

prejudice.s .of the multitude? \Vhilft the­

judges were kept in fucl1 a fiat€ of de-: 

pendence, coul.d. it even be expected that 

the rights of individuals would be better 

proteCted than the rights of government? 

Muft not all redrefs of wrongs done by a 

more to a lees powerful fubjecr be def­

perate and unattainable? It might well 

~e exped;ed to happen, and according­

ly we learn from the beft authority, tqat 

it aCtually did happen, as formerly in 

the county -courts in England -" That 

" all bufinefs of any moment was car .. 

* See Adminiftration of the Colonies, vol. i. 
p. 11 I. 

" ried 
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,t tied by parties and factions; and that" 

"thofe of great power <lnd interefi: in 
• 

" the country did eaGly overbear others 

" in "their own caufes, or in fuch where .. 

(t in they were interefted, either by rela­

"tion of kindred, tenure, fervice, de-: 

H pendence, or application *." 
What remedy has the act provided for 

an evil of fo dangerous a nature? None 
at all. Or, at beft, miftaking the - re­

verfe of wrong for right, it has only [ub­

ftituted one evil in the place of another. 

Not a fyllable is faid about the falarie~ 
of the judges. They are left, as to this 
point, fo far as this act extends, in the 

[arne flate of dependence as before. The 

crown indeed does now iffue falaries 
for them. But it is a voluntary, arbit­

rary act of the crown. It is no legal efta­
b1iihrnent. And it feems to the full as 

dangerous, that the judges £houlq qepen4 

• Q.!loted from lord cruef jufiice Hale~ in the 
Adminifiration of the Colonies, vol. i. p. JlO. 

E~2 
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em the crown, as OR the people,. for an ar:~ 
bitrary fupport. 

To leiTen their dependence OIt the peo-. 
pIe, it is enacted, that the judges !b~U not 

only be appointed by the deputy of the 

king, but !hall hold their office, the infe­

Fior ones, during the pleafure of t;JC fame 

deputy, the fuperior during the pleafure of 

t:he king. This indeed is firengthening the 

Eower of the crown, hut it is weakening 

the fecurity of the people. The impar­

tial adminiltration of juftice will no longel." 

be impeded by the cabals of faCtion, but 

will it not be liable to be impeded by the· 

intrigues of minifl:ers? 'What then has the· 

community gained by this change? 

Thofe who had fa firongly reprefentcd 

to government the neceffity of making the 

judges independent of the people. did not 

adviie their being made as dependent Oll 

tht crown. They advifed, that ade­

quate and fixed appointments ihould be 

affigned them; that they ihould hold their 

places, not during the pleatilre either of 

2 the 
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ltae king or of the governor, or of the af~ 

femblies, but as the judges hold their 

.places in England, quam diu fe bme geJle­
rint. Their advice was, that the king 

£bould appoint them, but the law alone 

iliould difplace them. 

But what check would there then have 
heen on the provincial courts, if the 
judges :were apJiointed for life? That 
check which the cona.itution points out. 

Appeals iliould have ;lain from the deci~ 

fions of the pn')V,incial courts, but not to 

a court, which exercifes an ufurped juri{:' 

diCtion, to whi~h it is ·in every -light in­

competent; not tothe king in council, but 

to the c(')urt of king"s bench in England. 

The next thing necef[ary ·towards 

i.nfuring the impartial adminifiration of 
jufiice was to regulate the mode of ap~ 

pomtUl.g juries. Under the former go­
'Vernmeut, we are told, the mode GEeIe:t­
ing the grand juries was liab.le to many 

objeCtions. They were chofen and returned 

by the free~nr.B, on notice fent them by 
E e 3 the 
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the clerk of the court; and out of the per­

quifites of the court they had ,a {alary of 

three or four fhillings a day, *. 
"This method lay open to manage­

C,' ment ;~' fa at leaft we learn from a 

great law officer of the province: "who­

" ever pleafes (fays he) nominates them 

"at our town-meetings." As a proof 

. how very open they lay to manage-
• G 

me nt, he adds, " that by this means One 

" who was [uppofed to be a principal in 

" the riots of the loth of June (preceding 

" his letter) was upon that jury, whofe bu­

" finefs it was to enquire into them t. 
That an infiitution, which was not only 

fa liable to abzife, but had actually been 

thus abufed, called for reformation, will, 

I fuppofe, be readily allowed. To efta­

blifh that reformation is a bufinefs of "­
large part of tbis aCt. Particular direCtion~ 

* See Appendix to Neale's Hifiory of New 
England, vol. ii. No. 4. Arti~le Juries. _ 

t See Hutchinfon and Oliver's letters, p. 31. 

are 
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are given about making out the lifts of, 
perfons qualified to [erve on juries; but as. 

to the .qualification itfelf, the act is totally. 

flient. About the time of iifuing the fum~ 

mons for jurors ;7about the mamner of fup",,: 

plying the want of jurors, where a fuffi ... 

cient numbei" do not appear, or havingap­

peared, are reducea to an infufficient num.;, 

ber, by challenges, or otherwife; about the 

mode of afcertaining the number, and of 

drawing the names of jurors, the act is 
, full and particular: and appearB to be Ii .. 

able to no objection.-

Not fo with refpe& to the qfficer who fs 
to fummon the jurors. They are to be 

fummoned by the jherifj"s.- Names are 

powerful things. - Nine tenths of the 
world are governed by them. Had the 
act provided for the fufficiency and in~ 

dependence of the officer, who is to [um­

mon juries, it would have been a matter 
of prudence, and allowable policy, to call 

him a jherijj"; but was it allowable to glxe 

this n~me to a needy dependent) liable to 

E~4 L 
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be diftnilI'ed at any time, for no affignabte 

reafon, by the ferv~nt of the crown, and 
a council which jtfelf is only an inftru ... 

ment 6£ the crown? A fheriff in England 
muil: have lan(h in the county where h€ 

ferves*. For ought thar appears by this act, 

.a governor may name his own footman to 
be iheriff. A ilieriff in England is ap­

J>ointed for a year t; for ought that appears 

l>y this aCt, one man may be iheriff for 

life. A fheriff i~ England is to take an 

,oath of office t; 110 01th, 1)0 engagelllent 
whatever, is prefcribed by this act. A 

1heriff in England is punifhable by finej 

or otherwife, if procf be g~ven of neglj. 

genee or partiality, in tlfe returI1 of jur~es§ ~ 

,. 9 Ed. II, ft. 2. Ed .• III. c. f. 4- Ed. III. 
c. 9. 5 Ed. III. c. 4. 

t 9 lEd. p. ft. 2. If Ed. I1I.c. 7. 23 HeJ:.l. 
VI. c. 8. 

t 3 Gee.. r. c. J 5. f. 18. 
§ 28 Ed. I. ,c. 9. 7 & 8 Will. III. c. 32. 

3 Anne, c. 18. .+ ,& 5 Will. apd Mary, c. 24. 3 
p~o. II .. c, 2? 
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no fine, no punifhment whatever, is de. 

nounced by this act againft the negligence, 

or partiality of a fheriff Yet it is remark­
able, that the fame act impofes a fine on 

,the conftable, if he give in falfe lifts of 

perfons qualified to {erve as jurors: he is 
alfo puniiliable ifhe neg/eels to give in true 

lifts.-But fuppofe the iheriff to fa!fdY thefe 

lifts: fuppofe him to impanel, or return 

perfons to ferve in juries, who are not 
named in thefe lifts, to what punilhment 

is he liable ?-To be difplaced by the go­
,vernor and council. He would meet thia 
punifhment, no doubt' of it, if fuch falfi­

fication, or untrue return, be' difadvanta­

geous to government, or hurtful to the go­

,,'Vernor or his friends *. 
This 

,. In fpeaking of the council-this all: provides, 
,that the members ihall take the fame oaths, &c. ali 
heretofpre.-In fpeaking of the fueriff, no fuch 
provifion is made.-N one of the provincial laws, 
'jf any fuch there be, which fix the qualificatiol\ 

for a 1herift-, or hili oath of office, afe confirmed by 
this 
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. This act then, fo far as it relates to the 

nomination, and functions of thclheriffs, 
feems to be at once unjtlft and impolitic :­

unjuft, becaufe it does not feeure the rights 

of the people; impolitic, becaufe it defeats 

one at leaft of its own ends. 

For the ends which the legiOature had, 

or ought to have had, in view, were firft 
to fecure to the calonifts, and to convince 

them, that it was intended to fecure to 

them, an impartial adminiftration of juf­
tice, by providing effeB:ually for the re ... 

turn of a fufficient and indifferent jury,­

And in the ne~t place to convince them. 

that the legii1ature, in the changes effeCleQ 

in their conftitl~tion, meant only to bring 

it nearer to what tbemfelves boafi to qe ~lp 
origina', model, the conftitution of the mo~ 

ther-c~untry.-Now will the people ever 

believe, that a jury fummoned by fuch an 

officer as this, who gives no pledge, no 

this aet:, or even fo much as noticed -Nor is the 
governor required to take notice of theIl1. 

fecurity 
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fecurity whatever to the public for his 

goodconduCt, who may be. for ought that 
ilppears, without a foot of land in t4e pro­

:vince, who takes no oath, enters into no 

recognizance for the impartial difcharge of 

his duty, and who holds his place at the will 
of the governor, will be a fufficient and 

indifferent jury? Will,not any jury he can 

(ummon in any caufe, where the rights of 

the crown, or the interefls of its officers, 

,are concerned, be at leaft fufpeCted ? Will 
they hereafter truft to your profeffions of 
:wifbing to communicate to the colonies, 

the bleffings of the Britiili conftitution r 
Win they not refent as a mockery, this-af­

fixing the name of an officer refpeaable 

in England, to a creature fo totally diffi· 
milar in America? There is no more re­
femblance between an Englilh lheriff, and 

the fheriff appointed by this aCt, than be­

tween a conJul commanding the troops of 

the mofl powerful ftate in the world, and 
a conJul fettling difputes about figs and rai­

fins) at Smyrpa. 
Another 
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Another objeC1: of this ad: is, to regulate 

the annual and occafional meetings of the 

freemen. Thefe meetings, it feems, had 

been perverted from the original purpofe 

for which they were infiituted, and, in­

fiead of confining themfelves to their own 

municipal buunefs, "had been mifled" 

fays the aC1:, "to treat upon matter~ of 

~, the mofi general concern, and to pafs 

" many dangerous and unwarrantal-,le re­
c-< fol ves." 

To remedy this abufe. two, proviflOns 

are made; both of which appear impoli­

tic, and one of them impraC1:icable. 

It is enacted, that no occational meet­

ing, that is, no meeting, except the an­

nual ones for the electio9. of officers, and 

tthofe for the election of reprefentatives, 

thall be fummoned without the confent of 

the governor. This, no doubt, is practi­

cable, but is it juft or politic? Thus much 

is, I believe, certain, that here in Eng­

land, the frequent meetings of the gentry 

and freeholders, have alWAYS been c<m.fi-

d~red 
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dered as one of thegreatefl: fupports of our 

Uberties.-Our petit and grand feffion~ 

our affizes, are upon this account, as well. 

as others, of real and faluta,ry importance; 

nay, if the Refioration is to be ranked 

among the n&tional bleffings, even cock­
matches and horfe-races may claim fame 

:(ha,l"e of the praife of utility: there it wa~ 

the royalifis held their confuitati(;>ns *. 
Nor was th~ prohibition of there <liver­

fions the leaa: galling act of CromweIrs 
tyranny. Nor is there perhaps a meafure 
that would be more likely to roufe the jea ... 

loufy, or inflame the paffions of Englifu­

men, than an attempt to put th~ power of 
meeting, or the exclufive prefctiption of 

~he matters to be canvaifed when met, in 
the arbitrary difpofition of the ferv~t$ of 
the crown. 

No doubt it was true1 as the aCl afferts" 
_I, that great abufes had been .lllade of 

~, the power of calling fuch meetings :"-

it Dalrymple's Memoirs, vol. i. p. j4. 

No 
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No dOl1bt " the inhabitants ha.d paffed 

.' many unwarrantable refolves;" but 
does it therefore followt that free meet..; 

ings fhould be difallowed. becaufe free 

meetings had been abufcd?-What is it 
that may not be abufed ?-Convivial meet­

ings may be abufed; they often are fo: 

would JOu therefore pafs a law, that nO' 

man lhould give or receive a dinner, with"'" 

out the permiffion of government? Bring 

the cafe nearer home: however dange­

rous and unwarrantable the tefolves of the 

town-meetings may have been in MaiTa­

chufet's Bay, they were certainly neither 

more dangerous,. nor more unwarrantable, 
than many refolves paffed in the town­
meetings at London. Why did not go­

vernment apply the fame remedy to the 

fame evil, exifting and operating under its 

own eye? 

He would furely be mifl:aken who fup­

pored t that the town-meetings raifed the 

fpirit of difcontent: they did not raife, they 

fOjlnd it. Men were not called together to 
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meet, and pars refolves, in order that they 

might grow difcontented with government; 

but they met and paffed thefe refolves be­
caufe they were already difcontented. 

\Vhere the meafures of government are~ 

dlreCtly contrary to the inter efts, and de­

ftruCtive of the happinefs, of the whole 

community, no doubt public meetings 

are dangerous to government; and for 
that very rea[on they are beneficial to 
the community, grievances are mutually 
communicated; plans of redrefs are con­

certed; fupport is mutually promifed.-· 

Th:s plea, I fuppore, \vill not be fet up hi 

defence of the provifions of this aa; yet 
upon no other plea can I conceive them to 

be defenfible. For wpere the meafures of 

government are levelled not againO: the 

interefl: of the community in general, but 

againft the views and interefts of afaElion 
only, it is there at moft an equat chance, 

whether public meetings will, or will not 

be attended with inconvenience. But fup­

pofe the worft: fuppofe the prevai1iI~g 
faction 
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faaion for a time to take the lead, what 

then? Why opinions will be propagated; 

refolutions will be paifed, which are un­

warrantable; and which, if carried into 

execution, would be dangerous. This has 

been the cafe in New England; this has 

been the cafe in L'mdon. But to opine or 

refoIve is one thing; to aa in confequence 

ofthofe refolutions, or opinions, is another. 

The citizens of London, for inftaQce, re­

folved in fame of their public meetings. 

that the laft parliament was no parliament: 

-nay, they went a ftep farther, they de­
clared aSffillch in an arldrefs to the throne. 

What effect Jid this declaration produce? 

The parliament fat as ufual, paired its aCts 

~s ufual, and was obeyed as ufllal. One 

gentleman went farther ;- he refufed to 

pay a tax: impofed by that parliament. 

What was the confequence? The officers 

~ppointed to collea the tax, feized hi~ 

goods for non-payment, as they would 

have ftized mine, or any other pe.dons, 

Who from. any pther caufe or motive. had 

refufed, 
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refufed, or riegleaed, to pay the tax. The 
gentleman applied to a court of juftice for 
redrers againft the officers. The court juf ... 
tified the officers, and- the gentleman paid 

the expences of the fuit. What iliock did 
government receive from thence? 

The people of Maifachufet's have de~ 

elared the counfellors, or affifiants, ap­

pointed in conformity to the ad: before 

us, to be no council.-Theyhave aifem­
bled, and forced the new counfellors, as 
many of them as they could get at, to en­
gage themfelves by oath to throw up~ 

what the infurgents called an illegal of­
fice.-" See here," it may be faid, "the 

" dangerous effeCts of public meetings." 
But the public meetings were prohibited 

by ihis very I aCt, previoufly to the eleCtion 

of thefe very counfellors. "True," it 

will be antwered, "but the aCt was not 
" enforced; the public meetings aifem­

" bled notwithfianding." And why was 

it not enforced ?-" Becaufe government 

was too weak to enforce it." Here then 

Ff waiil 
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was the defect, in the weaknefs of govern­

ment; and here only the remedy iliould have 
been applied. The fame ftrength which, 

would have fufficed to fupprefs the public 

meetings, would have fufficed to give ac­
tivity to the new council; and had the 
new council been able to act, there would 
have been nothing to fear from the pulr 
lie meetings. 

In general, that g,overnment muft be 
very weak, or very arbitrary. which has 
any thing to fear from public meetings ; 
or which makes a point of fuppreffing 

them. 
It is farther enacted, that at the annuaf 

meetings for eleCtions, no other bufinefs 

;{hall be done than that of the eleCtions; and, 

that at occafional meetings, no other bufi­

nefs fhall be done, except the bufinefs ex­
preffed in the leave given by the governor 
to convoke flich aff'emblies. This provi­
fion appears to me to be as littfe confonant 
to jufiice, or to policy, as the former; and 

.withal impracticable. 

Had 
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Had it indeed been confined to the me­

tropolis, it might have been faid, that the 

governor ,¥ was always at hand, alw,ys 

acceilible; that it would be eafr to explain 

to him the bufinfs intended to be done at 
the meeting, and if that buGnefs were con­

ftitutional, he would certainly confent to 

it; but the faa is, that the provifions ex­

tend to all the towns and diftriCl:s in the 

province. Now thefe towns are fame of 
them at one, two, or even three hundred 
miles diftance from the capital. Almoft 

all the municipal buGnefs is regularly done 

at thefe town-meetings. Is it not peculiar­

ly hard, that all the municipal bufinefs 

of thefe towns fhould be at a ftand, 'till 

difpatches can be fent to his excellency the 

governor, explaining the circumftances of 
each particular bufinefs to be canvaifed; 

"" Wherever the word governor is u(ed in the re­
marks on this aCt, it is u(cd to mean, the perC on 

who preJides in the province for the time being; 
. whether governor, or lieutenant-governor. The 

provilions of the aCl: being (0 extended. 

till 
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till his excellency {hall have read thefe dif~ 

patches; {hall have fent b:,_'~k perhaps for 

explanations; {hall at laft, having made 

himfelf ma(ler of the bufinefs, fent back 

other difpatches, granting licence to meet? 
What muft be the authority of a govern­

ment reduced to fuch precautions as thefe? 

'Would it be thought to add greatly to the 

fecurity of the throne, if not a veftry could 

be fummoned in England. without licence 

from the king? 

The PQlicy of this provifion feems to 

frand upon no better footing, than the 

juftice of it. A town-meeting affembles 

with leaveof the governor; its bufinefs is 

precifely marked out. In the courfe of 
the bufinefs the friends of government ob­

ferve a tum in the tide of the popular 

opinions; they wi{h to take advantage bf 

it; to propofe refolutions, to form Il-ffoci­

ations for co~'nteraaing the manceuvres of 

the faCtious, and ill difpofed; for fup­

porting government, and for giving force, 

and efficacy, to the laws.-" No," fays 

this 
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this act, " you fhall not do n: this is not 

" the bufinefs of the meeting; it is not 
" expreffed in the licence to meet; your 

" refolutions are null; your a1fociations 

" illegal.-
The beft defence of this provifion, per­

haps, is, that it is impratl:icable.-When 

the affembly is met, either for eletl:ions, 
or for any municipal purpofe, who fhall 
with-hold them from proceeding to fuch 
bufinefs as they fee fit? In all affemblies 
the will of the majority, controuls the 
will of the whole. If the majority of thefe 
affemblies be not difaffetl:ed to govern­
ment, there would be no danger in leav ... 
ing them free to vote and refolve as they 
pleafed. If the majority be difaffeaed, 

there will be no means of preventing them 
from voting and refolving as they pleafe, 

unlefs by preventing their coming toge­

ther at all. 

SEC T. 
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SEC T. VIII. 

'The fi<!/ebec AS. 

T H E firft objeB: propofed by this aCl: 

is to defcribe the boundaries of 

1Vhat is hereafter to be called the province 

of ~ebec. For it feems all that had been 

hitherto done towards fettling either the 

limits or the government of this colony, 

fince its firft acquifition, was by a procla­

mation iffued by the king in the third 

year of his reign. And fo wifely and 

carefully was this proclamation drawn 

up, that (as the aB: fets forth) "a large 

" extent of country, within which were 

" feveral colonies and fettlements of the 

" fubjcCls of France, who claimed to re­

" main there under the faith of the treaty 

" of Paris, was left without any provi­
"vifion being made for the adminiftra~ 

" tion of civil government therein; and 

" certain parts of the territory of Canada, 

" where 
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~, where fedentary fiiherieshad been efia­

~'bliihed, and carried on by the fubjects 

" of France, inhabitants of the province 

." of Canada, under grants and concef-· 

"fions of the government thereof, were 
"annexed to the government of New­

"foundland, and thereby fubjected to re­

"gulations inconfifient with the nature 
"of fuch fiiheries." - There certainly 
were great inconveniences: and it 'is won­
derful that during a fpace of deven year.$ 
no remedy had been applied to them. 

At the end of this period, the act be­
fore us provides a remedy. It extends 

and defcribes the boundaries of the pro­

vinces, including within thofe boundaries 
the ~o}Ol1ies, and back fettlements, for 

which no ei vii $overnment had been pro. 
1fided by the proclamation; and the La~ 
bradore eoaft, which by that proclama­

tion had been affeCted to the government 

of Newfoundland; providing at the (arne 
time, by a claufe, which feems to contra­
dia the defcription itfelf, that nothing 

F f 4 herein 
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herein contained (( :{hall in any 'lvi{e affect 

" the boundaries of any other colony. 1'­

Saving likewife all righ~s derived from 
preceding grants and conveyanc~s. 

Having thus £i,xed, if indeed the act 

can be faid to have fixed, what are tb~ 

territorie~ and J?eople, wh01l1 the Ijegiila­
ture l:as in ~ontemplation, the act goes on 

to appoint the civil government of the 

province. For this purpofe it firfi repeals. 
all the provifions made by the proclama­

tion cited above, fo far as it relates to the 
province of <l£ebec, or to the commiffion, 

under the authority of which the govern~ 

ment of the province had been hitherto 
adminifiered; it repeals all the ordinances 
hitherto made by the governor and coun­

~il, relative to the civil government, and 
flll commiffions granted to judges anq 
other officers. 

AIJ thefe provifions are repealed, becaufe 
as it is declared, "they are inapplicable 
"to ~he ftate and ~ircumfiances of the 

"province'" Two &rounds ar~ affigned 

fOf 
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for this fevere cen[ure on the k.ing's pro. 
c1am~~ion. Tl:tte one " that the inhaJ?itant6 
"of this 1?rovince did, at the tim;e of iJs­

" being Conquere.d. amOlJ,nt 1;0 ~ove fix­
" ty-five thoufand per[ons profe$ng the 

" religion of th~ ch,urch of Rome :"-the, 
other, "t,hat they did then enjoy an efta.­

" bliihed form of con$tution, and fy:ftem, 

" of laws, by whi~h their. perfons and: 

" pr,017erty had been protected, governed, 

., and ordered. for a 10flg feries of years." 

CQmb~n~ng the cenfure on th~ royal 
proclamation, ana the grounds affigned 
for it together, we mufl conclude, that the. 
proclamation was looked upon as faulty~ 

in not having fufficiently provided for the 

fecurity of the inhabitants who profeffe4 
the Roman catholic religion; <lnd in hav .. 

ing wantonly, and without reafon, broken 
in upon the ancient fyftem of laws. And 
thefe are the faults which the act endea'l? 

vours to rectify. 
It provides that his 

profefiinp- the religion 

majefty's fubjea:s~ 
" of the church of 
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"Rome, of, and in the faid province of 

" Qgebec *, may have, hold, and enjoy, 
<r the free exercife of the religion of the 

" church of Rome, fubjeCt to the king's 
"Jupremacy, declared, and eftablHhed, by 
H an aCt made in the firft year of the 
cc reign of queen Elizabeth over all the 

" countries which then did, or hereafter 
c, fhould belong t to the imperial crown of 
«, this realm." The clergy of the church 
of Rome are confirmed in the enjoyment 
of their accuftomed dues and rights, with 

refpeCt to fuch pe1fons only, as £hall pro­
fefs the faid religion. Out of the reft of 

fuch accuftomed dues and rights, his ma~ 
jefiy is empowered to make fuch provifion 
as he {ball think expedient for the encou-. 

* Such is the uncouth phrafeology of the a:J: ; 
fo that one might be tempted to imagine the reli­
gion of the church of Rome was one thing at 
~ebec, and a different thing elfewhere. 

t The words" hereafter jhall be," occur in the 
xvi. fea. of the aa of Elizabeth; the intent of which 
is to "extinguilh" all foreign power in countries 
within the dominion of England; but are drQPt in the; 

xix. fca. which impofes the oath of fupr~macy. 

ragement. 
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ragement of the protefiant religion, and 

the maintenance of a protefiant cle~gy. 

Such of the inhabitants as' adhere to the 
Romiih church, are neither to take the 

oath pre[cribed by the fiatute of Elizabeth, 

nor any oath hitherto fubfiituted for ~t; but 
another oath is prefcribed in this act. 

Thofe who refufe or negleCt to take this 

oath, are made liable to the fame penal­

~ies as by the aB: of Elizabeth would have 

been incurred for refufing to take the oath 

prefcribed in that aB:. 
The act then goes on to fecure his ma­

jefiy's Canadian fubjeCts in ~ebec (" the 

" religious orders and communities only 

u excepted) in all their properties and pof­

~'[effions, together with all the cuftoms 
" and ufages relative thereto, and all other 

"their civil rights, in as large, ample, 

"and beneficial a manner, as if the faid 

"proclamation, commiffions, ordinances, 

" and other acts and inftruments had not 
"been made, and as may confift with 

~, with their allegianc~ to his majel1y, and 
'~ fubjeCl:ion 
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" fubjeCl:ion to the king and parliament of 
" Great Britain." 

It or:dains that all controverues relative 
to property, and civil righ4 {hall be de· 

cided- by the b.ws and cufioms of Canada, 
till altered by any ordinance of the gover:­
nor, withthe advice and·confentof the le­

giflative council. 
To this claufe two provifoes, are annex:­

ed. The one, that it fhiUl not extend to 
any lands which already are, or hereafter 
may be granted by the kihg in free and 
common foccage. The other, that it iliall 
not preclude any perfon who has a right 

to alienate his lands, goods, or credits, 
in his life time, by deed of faJe or gift, 

or otherwife, from deviling, or bequeath­

ing them at his death by his laG: will Of 

tefiament. 

The act then remarks, that the certain.,. 
ty and lenity of the criminal law of Eng­
land, and the benefits and advantages re­
fulting from the u[e of it, had been fen­

fib1y felt by the inhabitants from an e~-

pepencQ. 
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perience of more than nine years, during 

which it had been uniformly adminifiered ; 

and therefore enacts, that the fame law 

fhall continue to be adrninifiered, and ob­

ferved, as well in the defcription and qua­

lity of the offence, as in the method of 
profecution and trial; and the puniiliments 

and forfeitures thereby inflicted to the ex­

clufion of every other rule of criminal law, 

fubjecr neverthelefs to fuch alterations and 

amendments as the governor, with ,the ad­

"ice and confent of the legiflative council, 
{hall from time to time caufe to be made 

therein. 
So much power is left to this legillative 

council, that great part of the merit, or 

demerit of this act, will depend on the 

confiitution given by it to this body. 
The act acknowledges, that the power 

of making many regulations for the future 

welfare and good government of the pro­

vince, mufi of neceffity be intrufied for a 

certain time-· (and it might have been [aid 
.t all times) and under proper refiridions, 

8 to 
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to perfons refident there: it declares it to 
be at prefent (though it does not fay why, 
nor therefore give any datum, by which 

it may be conjeClured whm it will be lefs) 

inexpedient to call an affembly;-and i"t 
therefore empowers his majefiy, by war­
rant under his fign manual, with the ad. 

vice .of his privy council, to confiitute the 

council in quefiion under the defcription 

of-a council for the affairs of the pro­
vince ;-to confifi of fuch perfons rejident 

there, not more than twenty-three, nor 

fewer than feventeen, as his majefiy fhall 

appoint; which council thus appointed, or 
the major part thereof, with the confent of 

the governor, are to make laws " for the 

" peace, welfare, and good government of 

" the province." 
From the general ·power of legiflation 

thus given, that of taxation, however, 

Rands excepted, unlefs it be with refpeCl 

to fuch rates and taxes as the inhabitants 

of any town or difiriCl, may be autharifed 
by the council to levy, and apply.within 

6 ilie 
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the faid town or diftrict for making roads, 
erecting, or repairing, public buildings, or 
for any other purpofe refpeCl:ing the local 

convenience and reconomy of fuch town or 

diftrict. 

All ordinances to be made by this coun­
cil are to be tranfmitted to his majefty, 
within fix months, for the royal affent. 

Nor is any ordinance touching religion, 

or any ordinance infliCting a greater pu­
nifhment than fine, or imprifonment for 

three months, to be of any validity, till 
fuch confent is obtained. No ordinance 
can be paffed at any meeting of the coun­
cil, where lefs than a majority of the 

whole council is prefent; nor at any time, 

except between the firft of January, and 
the firft of May, unlefs on urgmt occa­
fions: on which oeeafions the governor is 

to fummon every member refident at ~e'1. 

bee, or within fifty miles of it. 
There is one circumftance which muil: 

firike every man who reads this act. It is 
¥cknowledged over and over again in it, 

that 
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that the proclamation publifhed in the 

third year of his majell:y's reign, was in;.. 

applicable to the il:ate of the province. Is 

it pollible that parliament fhould have fate 

fix long years before it made this difco­
very? The confufion which prevailed in 

the reft of the American continent was at­

tributed by thofe who were beft informed, 
to the want of a parliamentary fettlemeni:. 

'Why was the fettlement of~ebec fo long 
delayed? The laws and culloms, the tem­
per and manners, of the people, mull fure­

ly have been learned by the minifiry in the 
courfe of five years, which preceded the 

exiftem:e of the lail: parliament. It cannot 
then but appear fingular, that an act of 

this nature fhould have been deferred to 

the very latter end of the laft feffions of 
the parliament before us. It was furely an 

act of wanton cruelty to fuffer the province 
to groan for fix whole years under a form 

of government, " inconfifteni with their 

" commercial interefts, and inapplicable to 

" the 
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" the fiate and circum fiances of the coun­

" try." 
To atone for this, I mufi call it culp­

able negligence, we may with reafon ex­

pect, that the regulation which fo much 

time was taken to digefi, was well adapt~ 

ed to the flate and circumfiances, and 

conducive to all the interefis of the pro­

VInce. \Ve have the more reafon to ex­

pect this, as here at leall parliament had 

it's hands at liberty. No contending and 
oppofite claims had it to adiuft, no gran:s 

to fieer clear of, or revol::.e. 
All the peculiar privileges which the 

inhabitants of ~ebec could claim, were 

comprifed in a iliort capitulation, and a 

fingle article of a treaty of peace. 

Let us fee now if the juftice and policy 

of the aB: are fuch, as to atone for the 

afioniibing tardinefs in pailing it. 

With regard to the exten (ion of the 

boundaries of the province, I think all the 

objections againft it, have been fully and 

ably anfwered by an author, who feems to 
G g have 
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have written upan fuB information, and a 

thorough knowledge of the fubjetl: *. 
But the loudefi cl~mours have been 

raifed againft other parts of this aB:. Re­

ligious prejudices are, of all, the firongeft 

and mofi likely to work upon the minds 

of -the people. This topic was, therefore1 
greedily feized by oppofition. The horrid 

,"rime, and the dreadful danger of efta­

blifhing popery in fo large a part of his 

majefty's dominions, has been thundered 

in the ears of the king, lords, and com­

mons in remon!1:rances from very religious 
magifirates, and echoed back again to the 

public with all the clamour and turbulence 
of an enraged and rnifguided populace. 
Meantime the defenders of the bill feemed 

afraid of fpeaking out. They were will­

ing to allow any thing, to have re-

,. See this part of the bill ably defended by 
the author or" " the Appeal to the Public, fiat­
" ing and confidering the Objeaions to the ~e­
" bee bill," printed for Payne, 1774, from page 
36 to the end. 

courfe 
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courfe to any fubterfuge, rather than con­

fefs that the Romi£h religion was cfla­

bl~fhed by this acr.-I t is tolerated they faid, 

but not e.flabliJbed.-Nay one writer found 

out, that the church of England was efta­

blifhed by it. "For the Canadians (fays 
" he) are to acknowledge the king to be 

" fupreme head of the church in ~ebec, 
" by the authority of the aCt of Elizabeth: 

" of whatever church, then the firft of E­
" lizabeth declares the king to be fupreme 
" head, that muO: be the church eftablifhed 

" in ~ebec by this acr *." 

If this gentleman had turned to the acr 
of Elizabeth, he would have found that it 

does not declare the queen to be the head 
of any particular church. He might have 
recollected too, that what is now called the 
church of England, did not then exift. 

The acr of uniformity was not pafT­

ed; the queeJl is fimply declared "fu-

'* See J ufiice and Policy of this ACt a{ferted and 

proved, p. 50. 

Gg2 " preme 
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" preme governor of thefe realms, as wen 

in matters ecclefiafiafiical as civil." A very 

different thing from being head of this or 

that particular church. By virtue of this 

aCl:, I fuppofe, the king is head of the 

churches of the anabaptifis and preibyte­
rians, and of our fober honefi friends, the 

~akers, as well as of the church of Eng­

land. This author indeed does allow­

" that the point might have been made 

more clear". Aik him whyit was not,-and 
he gravely tells yau, ,( then there would 

" have been danger of undoing what the 

" claufe fets out with the profdfed purpofe 

" of doing.-the giving eaje and jecurity 
" to the minds of the Canadians <:" How 

the Canadians would fiart and lhrinkat fuch 

a plea as this !_d You fet out (they would 

" fay) with profeffing to efiabiiih Olti" 

c, church; and lo! by an ungenerous fub-

'* Sec J uflice and Policy of this ACt afferted and 
proved, p. 51. 

" terftwe b 



Sea. VIII. TO THE COLONIES. 453 

"terfuge, it is th~ church of England you 

~'mean all the timetocf'L:lblifh."-

If the aas of the legiflature are to be de­

fended, let it not by arguments like there. 

-To utter jdr/.: fayings; to fpc:::k unin­

telligibly, would be difgraceful enough to 

a legiflature; but to fpeak deceitful words, 

to ufe \yorGs which have two meanings, 

with the profeiTed purpofe of deceiving j­

for that 1 cannot find a name. No! let us 

fpeak out, let us boldly admowledge the 

truth :-the act has tjlablijhed the religion 

of Rome at ~ebec. "Why torture our­

[elves to explain away a truth that is fa 

clear? or why hditate to acknowledge a 

faa, that needs no apology? If there be 

any force in treaties; if any faith is due 

to them; if they can convey a right; the 

Cana~ians had a right to this efiablifh­

ment. 
By the 2 jth ~rticle of the capitulation 

between general Al;nherfl: and the marquis 

2:: Vaudrueil, it is fiipulated, that" the 

G g 3 ., free 
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" free exercife of the Roman religion iliall 

" fubfift intire, in fuch manner, that all 

" the flates and people, of the towns and 

" countries, places, and diftant pofts, fhall 

"continue to affemble in the churches, 

" and to frequent the facraments as here­

" tofore, \vithout being mole!1ed in any 

" manner, directly or indircClly." In the 

fecond article of the definitive treaty of 

Paris, "his Britannic majefty agrees to 

" grant to the inhabitants of Canada the 

" liberty of the Catholic religion;" and 
engages" to give the mofl: ex ad and mott 

" effeClual orders, that his new Roman 

" Catholic fubjeCts may profefs the wor­

" £hip of their religion, according to the 

., rites of the Romifh church, as far as the 

" laws of Great Britain permit. "-Now 

furely the laws of Great Britain permit 

him, with the advice and confent of his 
parliament, to [ecure to his Canadian fub­

jeCts every thing that the capitulation had 

granted them. To interpret the lafl un-

neceffary 



SeCt. VIII, TO THE COLONIES. 4,55 

necelTary claufe, fo as to annul the tenor 

and purport of the whole, might be re­

ceived as a kgitimate mode of interpreta­

tion in the fchools of Berlin or Vienna; 

but I hope it is a mode that will never be 

;ldopted in England. By the terms of 

.capitulation, by the plain meaning of the 

treaty, ~he Canadians had a right to an 

eil:ablil}linent.-The Roman Catholics in 

~ebecareJ as to this point, in the fame 

fituation as the Proteil:ant diffenters in 

England. The capitulation, and the trea­
ty, operate with refpect to the one, juft as 

the toleration act operates with refpect to 
the other. In truth, it was they that rendered 

that which" in Britilh fubj.eas would have 

" been illegal without them, thenceforth le­

" g~l; by them this \yay of worlhip was 

" permi~ted and allowed; it was not only 
H exempted from punilhrnent, but rendered 
" innocent a·nd'lawful.;' In a word, as 

lord 'Mansfield nobly 4ec1ared of the way 

of worlhip of the diffenters,-" It was 
G g 4 " efta-
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" efiabliihed '*." And \vhat has the aCl 

done more, than barely confirm what the 

capitulati-.ln arJ.d treaty had folemnly grant­

ed before? 

I3ut it is faid the Roman religion is not only 

ejLblj'i) 'J, it is even endov/ed, by this act. 

True, it is fa And to fome endowment too 

the Canadians had a right by the fame capi­

tuhtic,:1. In theartidcalready cited, itwas 

" deu._ll'clcJ, that the people ihould be ob­

" ligt:'~ b:r the Eng1ifh government to pay 

" to (lie l,,-i(:(~s the tythes, and all the taxes 

" the;: \OVel c u[ed to pay unde, the govern­

" ment of the morl: chriiti:m king." The ge­

neral's a:-1Lvcr was, "That the obligation of 

" payi::;; th: tythes to the priefi$, mufl: de­

I' pend GIl the king's pleafure." After the 

place b.J furrendered, the king's pleafure 

'" Sec lord ;\'1an:.0. j,],s Creech in the Houfe of 

Lords, in the care of tbe cha:nberlain of London, 

agaillfl: AlIlll .zvans, } fq. plintcd at the end of 

Dr, Furnelux's Letters to ~.1r. Jufl:ice Blackflune. 

a fpeech which is more worth than whole volumes 

of Commentaries. 

could 
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could be declared only in parliament; and 

this act is that parliamentary declaration of 

his pleafure. The moment the exercife of 

their religion was granted to the Canadians, 

the maintenance of their priell:s in fome way 

or other, became nece{fary; the king, that 

is, the king in parliament, was to exercife 

his judgment as to the mode and meafure of 

maintenance to be affigned: he has exer­

cifed it, and the refult is, that he has 

fixed upon that meafure and that mode, to 

which they, who are to furniih the main­

tenance, had for ages been accull:omed, 

with which they were contented; which 

they themfelves entreated to be conti­

nued. 
What founder principles of jufiice or po­

licy could have been adopted? Had the 

other provifions in the act been as unex­

ceptionable as this, I know of few acts 

that would lie open to lefs objec1ion ;-but 

thofe who are bell: acquainted vvith the na­

ture and genius of the- Romiih religion, 
will allow, that the act has not fufficiently 

provided 
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provided againil the dangers with which 

that fea is always threatening the peace of 

the community. It is not the dogmas of 

the church of Rome which ihould alarm 

the legiilator. \Vhat is it to him whe­

ther men believe in the abfurd doctrine 

of tranfubfrantiation, or the no lefs abfurd 

doctrine of confubfrantiation, which we all 

of us learn in our catechifm? But there 

are other matters of a qu!te other impor­

tance. It is a matter of a quite other impor­

tance whether or no fubjects acknowledge 

a dependence on a fore'gn power, incon­
fifient with the obedience to their natural 

fovereign; whether or no the pridl:s enter 

into vows, or form focieties incompat­

ible with the welfare of the fiate. Againft 

thefe inconveniencies, which affea the fo­
ciety in its civil capacity, the act has pro­

vided either none or inadequate checks. 

It is indeed enacted, that the Canadi­

ans {hall be fubjeCl: to the king's fUl);e­

macy as efiabliihed by the firi1: of Eliza­

beth, and an oath is prefcribed to enforce 

7 this 
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this provifion. It has been faid, that the 

bill as it came from the Houfe of Lords, 

enjoined the Canadians to take the oath 
prefcribed in the fiat ute of Elizabeth. The 

lay lords perhaps did not know, that no 

true catholic could voluntarily fwear 

"to renounce all foreign jurifdiaion, 

"power, and authority in matters eccle­

"fiaftical." The fpiritual lords one would 

think could not but know it; and yet it 

would feem rather uncharitable to fuppofe, 
that they thought fo ill of the Canadians, 
as to fufpea them capable of giving their 

" unfeigned a(fent and confent," to an ar­

ticle which they difbelieved: be that as it 

may, the oath was changed in the lower 
hou[e. As it now fiands, it is a general 
oath of allegiance, without any particu­

lar reference to matters ecelefiafiical; and 

fa far it is right *. But the faCt is, that 
oaths 

;I> I fay fa far, becaufe I think the laft cla~fe 
injudicious, " renouncing all pardons and dlf­

" penfations from any power or perron whomfo­
" ever 
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cat,'Is are of no ure, no Ycl1i(;ity in this 

cafe. The religions principle Gin never 

have force fufficient to bind a firm be­

liever in the plenitude of power in tLe in-

fallible to any act, by which that plenitude 

of power is acknowledged to be circum­

fcribable. 

Here then t"e act ihould have been 

more explicit; it ihould plainly have de­

fined what ,,'as meant by the king's fu­

premacy. It iho~' 11 have prohibited all 

appeals to the court of Rome in any caufe 

or on any pretenc2 \"hatcyer: it ihodd 

ha ','C eftabIif.t1cd courts for the decifion of 

" c:cr to the contr::ry." The member who 

brousl.: in this oath muft, one fhould think, have 

kno'l.'n, that wjl'Jcl'a was {hunch papift enough 

to b;::i_v~ tl:c pop~ h~s the power of difpenfin<; 

wd-, vkJi:ncc to the ".tb, mu1 believe too, that 

he had power enou;h ',) d:fpenfe with the renunc:'­

,;-':c'J. And it feems, therefore, injudicious in the 

L;i1i:lture, to let the Can:lJians Lc, that it even 

fuppofed it pomble they i:1ould be c:lpablc of hold­

ing 2 tenet which would dellroy the L1 a,?,ion of all 
oaths. If, indeet.!, iJC [anction of an o;:th be of 

that ufe it is generally fuppofcd to be. 

all 
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all ecdefiafiical caufes, which, like all 

our other courts, ilionld have fat and aCt­

ed in the name, and by the authority of 

the king. It iliould have guard~d thefe 

provifions by pains and penalties clearly. 

expre£fed, and eafy to be infliEted. As the 

act EOW fiands, how is the Canadian to 

know -,,,hat is the fupremacy to which he 

is fubjeCt, or what are the penalties under 

which he is to fubmit to it r He is to find 

it out, if he can, in the firH of Elizabeth, 

a fiatute which is a repeal, or a revivor 

of no lefs than 6xteen other fiatutes, which 

itfelf has been altered, and in part repeal­

ed by eight or ten later fiatutes. A fia­

tute, therefore, which we may venture to 

fay, not one Englifhman in a thoufand 

underfiands, which, therefore, it cannot 

be reafonable to expeCt the Canadians 

fhould ever underfl:and. 

The celibacy of the Roman clergy . is 

another point, in which the YV'elfare of 

the civil fociety is more deeply interefied 

than many may at firfl: fight imagine. 
Men 
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Men who are debarred from being huf­

bands or fathers, have not the fame mo­

tives to be good citizens as the rell of man­

kind; they cannot give the fame pledges 

to fociety for their good conduct in it. 

The fpirit of the citizen is abCorbed, 

"dans l'ijprit du corps." " But what, we 

":£hall be a{k.ed, would you have the 

" clergy confirained to marry?" No, fure­
ly. Nay, it was better perhaps not to 

give them permiffion to marry in ex­

prefs and direct 'terms. But fomething 

might have been done; the courts might 

have been prohibited from holding, and 

the parties from profecuting any plea 

againfi priefis who fhould marry. If the 

aCt had removed all legal reftraintil, th~ 

reO: might have been left to nature. 

In the capitulation * it is ftipulated, 

that " the communities of nuns {hall be 

c, preferved in their conO:itution and pri .. 

" vileges; that they :£hall continue to ob-

* ART. XXXII. 

" ferve 
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" ferve their rules, and to be exempted 

" from lodging any military: that it fhall 
~, be forbid to trouble them in their reli­

c( gious exercite, or to enter their monaf .. 

" teries:' 
The fame privileges were demanded*, 

. but refufed. "with regard to. the com­

"munities of Jefuits and Recolets; and 

" of the hou[e of the priefts of St. Sul­

"picet. Yet the communities and all the 

l;, priefts are to preferve their moveables, 

" and the property and revenues of the 
" fignories, and other efiates which they 
"poifefs in the colony; and· the fame 

" eftates are to be preferved in their pri­
"vileges, rights, honours, and exemp­
" tions." In the definitive treaty of peace 
not a fyllable is faid about thefe articles. 

Here then a quellion may arife, wheth~r 

the grants made in a capitulation are to. 

be confidered as perpetually binding. o.r 

• ART. XXXII. t ART. XXXIV; 

only 



ACTS .RELA TI:>:a Pa:rt III. 

only in force till the definitive treaty be 
figned, and to lofe all farther validity un­

lefs confirmed there, either by exprefs or 
general terms i 

This latter feems to have been the idea 

adopted by parliament j for, notwithCtand­

ing the XXXIVth article of the capitula..:. 

tion, recited above, the religious orders 

and communities are excepted from the 

number of thofe, who are to hold their 
property and poffeffions, with all the cuf ... 

toms and ufages relative thereto. Now if 

grants conveyed by a capitulation of them­

.felves, and without any fubfequent con­

firmation by the definitive treaty, be of 
permanent. validity, then it ihould feem 

that parhament did an aCt of injufrice to 

the religious orders in not confirming 

them in all their poffeffions and rights. 

If, on the other hand, the gran~s made by 
a capitulation be only temporary grants, 

and lofe all fub[equent validity, unlefs 

confirmed by the definitive treaty, then it 
will be difficult to vindicate the prudence 

of 
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of parliament for flopping thort where it 

did, and neglecting to pave the way for 

a certain and total diifolution of theie 
orders. 

We have feen princes of the Romilb 

fea, the moftfaitliful king, the catholic 

king, with even the eldeft fan of the 

church, unite in forcing their .fpiritual pa­
rent -to fupprefs one religious order: other 

catholic princes have, by their own autho­

rity, fuppreifed other orders in their own 
dominions. Why a proteftant fovereign 
fhould be more fcrupulous on this head, 
I own does not readily appear. 

Heaven forbid we thould imitate the 

circumftances of cruelty and injuftice 

which attended the fuppreffion of the Je­
fuits. But furely parliainent might have 

prohibited thefe orders from receiving any 

more novices; have obliged them to giv.e 

in an exact account of their eflates, have 
divided thefe efiates into certa:n por-

_ tions, h~ve affigned a competent portion 

to each of the prefent members; and as 
H h they 
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they died off, it might have appropriat-­

ed their re[peaive :Chares to the build­
ing and e;ldowing of [ehools, to the mak­

ing of roads, to the maintenance of 3: 

pfotefbnt clergy, and to other works of 

public utility .. 

It may be urged perhaps, that fueh aft 
arrangement would have fhockcd or re­

volted the Canadians; but is there any 

thing more fhocking, or revolting, than 

the cruel fiate of dependence in which the 
act has now left them? they are mere 

tenants at will: was that then the inten­
tions of parliament? Did it mean that 

thefe communities, men vvho' have fuclt 

an influence over the minds of the people 
fhould . be kept dependent on the will 

of the crown for their lands and pof~ 

feffions? 

The gradual fuppreffion of convents 

would have furnifhed a fuffi{;ient provi-

110n for a proteftant clergy. The protef­

tant laity might then have been finally 

exempted from the payments ac{;uilomed 

to 
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to be made to the Romilli clergy; and 

thus _without any new ,expence to the 
.flate, might have been held forth a power­

ful and ever operating inducement to 
a}Jandon the church of Rome. As the,act 

now frands, this inducement is wirh~ 

drawn; catholics are to pay the accuftom­

eu dues and righ!s to the catholic priefis ; 
but proteftants too are to pay them to fome 
colleCl:or or other, and out of them his ma­
jelly may, if he pleafes, make a provifiop 
for a protellant clergy. If his majefiy is 

to apply, he is then to receive thefe rights 
and dues from his protefrant fubjeCls. 

Did the framers of this aCl confider. 

that a part of thefe rights and dues arifes 

from, fums paid in commutation for pe­

nance, for maffes-faid for the delivery of 
(ouls from purgatqry, ·for difpeafations 

for breaches of die canon law? Commuta­

tions and difpenfations are indeedpeffooat 

afairs, and when a man withdraws from 
the fociety where only they are current, 

-{ fuppofe he may do without them. But 
H h z the 
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the fums to be paid for the releafe of our 

anceftors from purgatory are debts of an­
other fort; the whole of a man's eftate is 
chargeable with them. Thefe then are to 

be carried to his majefiy's account. Tythes 

too are to be carried to his account. Are 

the fums arifing from them to go with the 
other unappropriated fums and fwell the 

civil lift ? or are they to be brought into' 
the exchequer and accounted for to par­
liament? It would be an amufing item to 
read in fome treafury account, " Cafh 
" from a noble Canadian for one thoufand 

" maffes which fhould have been faid for 

"his grandfather's foul. Ditto for· the 
" foul of . his grandmother, &c." 

Thus much for the tendernefs fhewn by 
this aCl to the religious rights of the Ca­

nadians. With regard to their civil rights 
it is enaCled, ,. that in all matters of 

c;o controverfy relative to property and ci­

"viI rights, refort fhall be had to the 
" laws of Canada." 

No 
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No man can judge of the propriety or 

impropriety of this claufe, who is not 

thoroughly ,mafl:er of the flate of. the 

country, and the temper and difpofition of 

the inhabitants. It is always difficult, and 

often dangerous, to tranfplant in an in­

flant a fyflem of laws dlabli!llcd in one 

country by the progrefIive experience of 

ages, and to impofe it on another coun­

try, where neither the cufioms nor pre­

judi<;:e~, nor habits of thinking have pav­

ed the wu.y for its reception. 

Whether, during the II\any years we 

had been in poffeffi~m of Canada, the 
minds of the people had been prepared 
for the reception of the Engliili law, is a 
point on which parliament could reafon 
but imperfetIly for want of fllfficient 

data to go upon. Reports from the board 

of trade on the flate 0f the province, re­

prefentations from men in the highefi of­
fices in it, with plans for the form of go­
vernment which was beft adapted to it, 

H h 3 opmlOlls 
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opinions on thefe plans from the law of­

ficers at home, and many other impor­

tant papers had been laid before the coun­

cil board; they were called for by one at 

leall: of the two houfes, but not produced, 

becaufe it fhould feem there was not time 

to copy them; a reafon which mull: appear 

fingular at the end of fo many years. Nor 
is this all, many competent witneffes 

were with-held from examination for no 
apparent reafon at all; and one witnefs, 

high in office, was fuffered to infult the 

houfe by anfwers, that would not, under 

the fame circumfiance, have been endur­

ed at the bar of an inferior court *. 
Thus 

liE I do not by this mean any refieClion on Dr. 
i\i-:rri"t; it was not he who infulted the houCe· . . 
the infult comes properly Cpeaking, from another 
quarter, he was only the conveyance by which it 
was 9/t(:red. The reaCons alledged why the papers 
demJnded could not be laid before the houfe, wer~ 
thefe: that the papers were not copied; that -the 
copying of them would be a work of time, and 

rreate long delays, and that the fllne information 

might 
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Thus much however may be gathered 

even from the imperfefr account we have. 

of the debates, that the defenders of this 

claufe [eem to have confounded two things 

perfectly difiinB: and independent; the 

laws relating to fucceffion, and the tranf­

fer of the laws relating to judicial pro­

~eedings. It might 'have been very cruel. 

and very impo~itic to have change'd the 

one, and yet, at the fame time, very be .. 

nevolent, and very poJitic to have changed 

the other, The efiablilhment of a trial 

by jury in civil cau[es would furely have 

lllade no change in the laws of fucceffion ; 

a jury may try a right to lands in common 

foccage, or to lands in gavel kind; a jury 

i~ as competent to the trial in o~e cafe as 

in the other; a jury does not create, it on­

ly find <;\"titJe. 

mi".ht be had from living witnelfcs. In confe­

qU;llce of this idea, Dr. Marriot was fummoned, 

and under thele circl1mfianccs, it was certaillly , 
to infult the houfe, to bring him to the bar 

without a full permiffion to by his opinion before 

lhe houfe. ,Ve 
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'Ve may obferve too, that of the argu­
ments urged againll: the trial by jury in 

civil cafes, fame went direClly in favour' 

of that mode; others proved,. not that the 
r. J naJians diI1iked a jury, but that they 

",'if:,eu 11) make a real improvement in 

it. rc~r it was faid by one witnefs, that 

the reafon why the Canadians diIliked a 

jury in civil caufes was, that they did not 

think their property fo fafe in the deter­

mination of taylors and !hoemakers. mix­
ed with people in trade, as in that of the 

judges. Now this objeClion was evident­

ly diClated by the pride of noblejfe;' a 

French gentleman finds himfelf humbled 

by feeing a roturicr put on a par with his 

dignity. If the inftitution of juries would 

tend to check this pride. fo inconfifient 
with the fpirit of freedom, that very cir­

cumftaQce is the:; firongefi argument why 
juries fhould be pe-rmitted in civil cau[es. 

If the gentleman thinks his property fafer 
iu the hands of the judges, becaufe they 

are nearer his rank, the plebeianwill think 

his 
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his property fecurer in the determination 

of a jury, for they are nearer his rank. 
Now the law which beft. fecures the pro­

perty of the greateft. number, is· furely 

the beft. law. The law which gives the 

greateft. acceffion of fecurity, where there 

is naturally the greatefi weaknefs, is fure­

ly the beft.law. 

It was urged too, that the Canadians 
did not with for an Englith jury; for they 

neither doated on the number twelve, 
nor expeCl:ed a jllry to be what many think 
in their confcience they feldom are, though 
they mufi pretend to be, unammous. 
They therefore withed their juries to con­
fifi of uneven numbers, and the decifions 

to be colleCl:ed from a plurality of voices. 

This furely did not prove their diilike to 
juries; it proved only, that they had feen­

a defeCl: in the conftitution of our juries, 

to which habit and cuftom has blinded us, 

and that they withed to have a remedy for 

that defeCl:. Infiead of refufing them a 
jury on this account, fome have thought 

it 
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it would have been wifer, and bett~r IQ 

have modelled our own juries in the p~aq 
they held out to. us. 

Another very thong objeCtion was urg~4 
againft this general extenfion of the laws 

and cuftoms of Canada in all matters rela­

tive to property and civil rights *. By the. 
laws and cufioms of Canada, the gover­

nor was intrufied with bl(lnk lettres de ca­

chet, which he might fill up at his dif­

cretion, and comqlit the party, whofe 
name he inferted, to prifon during plea­
{ure. By this claufe of the aCt then a kin~ 
of England may give blank lettres de ca­

chet to his governor, and his governor 

may make the fame ufe of them; for if 
his majefiy's Canadian fubjects are to bE: 
governed by the ancient laws and cufiom$ 

• See the examination of Mr. Maferes in the 
P;!rliamentary Debates, Vol. IX. p. 3 J 7, &c.­

Though this book is of no authority, and in many 

places faulty, yet the accounts of thi" and fome 

other examinations, fcemtd to be prelty accurately 
taken. 

of 
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of Canada: if this mode of iffuing let­

tres de cachet be among thofe ancient laws 

and cufioms, how can it be proved illegal 

in the king to iffue them, or in the~governor 

to apply them? Or what punifhment can 

you inflia: on the minifier who fhould ad­

vife the king to exercife, or on the gover­

nor who fhould aCtuallyexercife, a power 

which parliament thus declares to be legal? 
Or what remedy could a fubjea:, injured 
by a wanton exercife of that power, ob~ 

tain in the courts of Canada? Perfonal li­

berty is a civil right.-The laws of Cana­

da are to provide the remedy againft a 

civil wrong. If they give no remedy, no 
remedy is to be had. And it is, I fuppofe, 

out of doubt, that the lav\'s of Canada pro­
vided no remedy againfi this abufe of power 

in a governor~ 
It was therefore infinuated by the very 

refpeCtable witnefs, who during the courfe 
of his examination urged thefe arguments, 
that a cIaufe fhould be inferted granting 
the benefit of the Habeas Corpus ACt to 

his 
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his majelly's fubjeCts in Canada. The 
c1aufe however was not inferted, becaufe 

it was faid, that it was not probable that 

lettres de cachet fhould ever be made ufe 
of. A reafon, which if it has any weight, 
would operate to the tearing up all the 

fences fet about our liberty *. 
The introduction, or rather confirma­

tion of the criminal law of England, is 

certainly one of the moll laudable parts of 
the act; the reafons affigned for it are fuch 

as do honour to the legiilature; but there 
is an inaccuracy, fhall I call it, or a fal­

lacy, which perhaps efcaped the legiila-

• In criminal profecutions, I take it for granted 
the Canadians are entitled to the benefit of this aCl: : 
but this does not jufiify the author of the Appeal in 
calling " arguments i£ruing from the idea of the 
.. non-extenlion of the writ of Habeas Corpus, mere 

" moonihine," p. 34. He is wonderfully mifhken 
when he fuppofes, that" the liberty of rhe fub­
." jctl: ,J is not concerned in civil atl:ions. Or that 

ill civil aCtions" the crown may not gain an oppor­
" tunity of interfering to the oppreffion of the rub­
.r jecl." Ibid. p. 33. 

ture 
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t-ure itfelf. What are exclufively the ob­
jects of the criminal law in England? 
-This queftion perhaps did not occur to 
the framers of the act; if it had, I per­

fuade myfelf the benefits intended by this 

provifion would have been better fecured 
than they are. All crimes are objects of 

the criminal law. So it may be faid,­
but what are crimes in the eye of the law? 
-Many actio,ns may be confidered, at the 
option of the plaintiff, as public or as pri­
vate wrongs, as, crimes or as civil injuries. 
The fame actions therefore may be pro­
ceeded againft in different courts, be tried 
by different laws, juft as he pleafes; fo 
that the provifion £hrinks to this. If you 
profecute another criminally, you £hall do 
it in the method prefcribed by the crimi­

nal law of England. As" to the defcrip­
"tion and quality of the offence," the 
Engli£h law is no farther a rule than as it 
may be alledged to prevent a greater de .. 
gree of criminality being .attributed to any 

aa, for which a man is proceeded againft 
criminally, 
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criminally, than the criminal law of Eng­

land attributes to it. Manflaughter, for 
inftance, {hall not be called murther, nor 

1hall mifprifion of treafon fwell into trea­

fan. 
But to have made this claufe as bene­

ficial to the fubjeCt as it feems probable 
the legiflature intended to make it, the 
act fhould have defined what aCtions were 
to be confidered as private, what as pub/ic 

wrongs; but no fuch definition is there. 
See, therefore, how the cafe fiands now: a 
Canadian noble takes it into his head to 

attempt to feduce the wife, or the daugh­

ter of a peafant, the peafant comes in, 
hears the perfuafive tongue urging hi.<; 

wife or daughter to difhonour; fired with 

Jefentment, he beftows on the culprit the 

~haftifement he deferves. \Vhat is the 

noble to do? If he indiCl:s him for an af­
fault, fuch is the lenity of the Englifll law, 

fuch are the prejudice~ of a jury, that the 

man will be let off without a!lY puniihment, 
or at moft for a trifling finc, or a thort im. 

prifonmcnt. 



Sect VIiI. TO THE COLONIES. 479 

prifonment. The noble feels that his dig­
nity will be fafer in the hands of a Cana-

. dian judge. than of a plebeian jury; he, 

therefore, rejeCts the mode of indiCl:ment 

as for a public wrong, and brings an 

aCtion as for a civil injury. An EngIilh­

man takes it in his h~ad to write againft 
one of the legiflative council that undefin­

able thing called a libel. If the Englilh­

man be indiCted for a crime, a jury may 

perhaps find the fuppofed libel to be no 

libel; or at worR will fend him for a iliort 
time to prifan. No, fays the counfellor. 
this Canaille of a jury have not the fine 
feelings of honour.-I wit'l [ue the man for 

damages: that way I can throw him into 

prifon for life. 
But the moft exceptionable part of the 

aCt, that which I conceive it impoffible to 

defend, that which deftroys, or at leaft 

may be ufed to deftroy, all the beneficial 
ptovifions which precede it, is the confii­

tutionof the legifiative council. 

7 The 
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". The majority offeventeen men, in whom 
no earthly qualification is required, but 
that they be retident in the province of 
<l!!ebec; who, for ought appears by this 
aCt, may be men of no property, no prin­
ciples, no knowledge; to be named by 
the crown, removeable by the crown, are 
intrufied with the important bufinefs " of 
., 'making ordinances for the peace, wel-

t 

cc fare, and good government of the pro-
ce vince."-

The refirW:ions, under which they are 
to exercife this extentive authority, and 
which the act calls" proper refirid:ion~" 
are only thefe: they cannot impofe taxes, 
except for local a:conomical purpofes: 
they mufi tranfmit their ordinances for 
the approbation of the king in council: 
they cannot indeed during the interval be­
tween the time of tranfmihing thein, and. 
that of their receiving the royal aifent, en­
force any ordinance which infliCts a higher 
penalty than afine, or imprifonment for 
three months: but the fine is unlimited; 

fo 
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fo that they may pafs ordinances which may 

efFeClually ruin every man who is obnox­

ious to them. 

And to every other purpofe this ve~y 
refpeClable council has an abfolute power. 

It has the power of altering, under pretence 

of amending, the civil law : it has the power 

of altering, under the pretence of amend­

ing. the criminal law. The. amendment 

of the civil law was an undertaking be­

yond the reach of the wifdom of a Britilh 
parliament; but is only a competent ob­
ject of thefe heaven-born legiihtors. The 

communication of the criminal law of Eng­

land was from experience, found to be very 

beneficial and advantageous: why then 

fbould the power of amending it be in­
trufted to fuch a body as this? A rea[on 

has. been fuggefted, which I would not 

fuppofe to be the true on~, though I may 
. venture to repeat it: lhould a man (it is 

faid) be obnoxious to his excellency the go-
. \ 

vernor, he has only to fummon his de-

voted council of nine (for a majority of lhis 

Ii' majority. 
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majority is a competent number) j a new 
mode of procedure, a new form of trial' 

will be appointed, by way of " alteration 

" and amendment j" and the culprit will 
hear no more of the certainty, and lenity, 

of the criminal law of England. 
Such then is the tenure by which the 

Canadians hold the bleffing conveyed to 

them by this aer. If the whole province 

does but furniih nine men of bad princi­

ples-and where is the province that will 
not ?-the governor has only to recom­

mend them to the crown as fit per[ons to 

be of the legifiative council, and the Ca­

nadians may be legally fiript of every 
right, every bleffing they enjoy. Ten 
men would have raved the city with the 

odious name: nine only are enough to 

damn ~ebec. 

PLA~ 
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R E CON C I G I A T ION. 

G REA T outcries have been Ltifed 

againfi the tyranny and violence 

with which the lafi parliament is alledged 

to have proceeded againfi the Americans. 
The very reverfe appears to have been the 
cafe; for fix whole feffions they Dept 
over the bufinefs; it was not till the laO: 
feffions that they awoke. If, when rouf­
ed at laO: from that long lethargy, they did 
Iefs. or acquitted themfelves worfe than 

they might have done. no {mall ihare of 
blame perhaps is due to that party which 
exerted all its force in obftrw2ing what 
was propofed. ~ithout offering any thing 

of its own. 
The truth feems to be, that parliament 

is more to be blamed for what it left 
undone, than for what it Jid j for having 

left things at the end of near [even years 
Ii 2 m 
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in the very fame unfettled flare in which 

it found them, rather than for having 
done what is fcarce poffible, put them in­

to a worfe. 
A propofiti"On once avowed by a quon­

dam houfe of (Oommons is, " that it is • 

" very unfafe thing, in any fetded govern­

" ment, to argue the reafons of the funda..; 
" mental conflitutions, for that can tend 

cc to nothing that is profitable to the 
H whole*." 

A maxim of the very flamp of thofe,. 
behind which all bigots either in religion: 

or polities intrench themfelves; as if a 

government eould be faid to be fettled, or 
at leaft we,ll fettled. that could not bear to 

have the reafons of its eftablilhments en­
quired into. One cannot but be [orry at 

obferving a parliament in this more en­

lightened age actuated by the fame fear df 

~ See Com. Journ. vol. ix. p. 243. 

weaken-
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weakening the .. fundamentals, if they en­

deavoured to explain them. 

It appeared by all the proceedings of 

the Americans, by the votes of their af­

femblies, by the books in greatefi: repute 

~mong them, that the Americans had no 

precife ideas of the relation in which they 
{land to the mother country. Thefe ac­

counts were confirmed by repeated advices 

from the [ervants of the crown; yet till 
that relation WaS fixed, nothing permanent 
,could be done. Infie<ld of fetting about 
this bufinefs, what was the parliament 

employed about for fix long years? They 
were at the pains of giving their [anction 
~o a power, which by their own !hewing 
needed no [uch thing, and which after it 
ha~ that [anction, it was thought, and 

that without any change of circumfiances. 

not fafe, or not prudent to exert. To 

threaten a puni!hmeQ,t, Cj.nd that of the 

firfi magnitude, which you dare not m­

fiiC1:, is wanting only to grafp all the 
1 i 3 odiu~ 
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odium of feverity, without one of its aq­
vantages. 

At the time thefe impracticable threats 

were thrown out, afiurances of conceffion:; 
in fame points were given in 'a manner, 

that even a lefs haughty people might 
have attributed to fear Conceffions were 

aaua~ly made, by which the greater part 

of the profits of the obnoxious meafures 
were abandoned, at the fame time that 

all the odiu~n of them was retained. A 
r(':lrdc -of grievances was promifed, which, 

when the time came, they ,could not bear 

to look into: parliament feeming ali a­

long as much afraid of entering into the 

queftion of American grievances, or of its 

own rights, as a zealous catholic is afraid 

of examining the foundation of the power 

of the church. \Vhat was the confequence? 

\Vhilft parliament was fa cautious of re~­
f~ning about fundamental confiitution~, 

the Americans reafoned fo long, ,and fo 

wildly, that at length they found 0'1t, 

then~ 
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·there ;were no common fundamentals be-
I 

tweep. us at all; and as parliament had 

crudely afferted its own fupreme 'power 
over the colonies in all cafes, ,they can;le 

at lall: as fully and flatly to,den:y it *. 
Then it was i-nde~d that parliament 

awoke, and for a timeput on the ~ppear­
ance at leaft of vigour. But from the. 

review we have taken of the .aCts of this 
laft feffion of it, two only appear to have 

been 'intended as parts of a regular pla!1' 
. . .-

or' permanent fyfiem; the other. two are 
mere temporary expedients, fet on foot 

upon the fpur of neceffity r to check 

rather than remedy fudden .and unexneB: ... 

,ed evils. 
In neither of there temporary laws how­

,ever. do~s it appear that parliament has 

exerted any .unconftitutional powers; The 

iaws ihdeed have been branded with every 
jgnominious .title, but furely they are 

fully jufiified .by the mi1chiefs that called 

.. See Tucker's Fifth TraCt, p. 47· 

I i 4 for 
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for them;. mifchiefs, if not created, yet 

moft certainly precipitated by the very men 

who clamoured againft the remedies. 
As to the two permanent laws, we may 

upon the whole perhaps, in fame meafure 
excufe, but we cannot praife them: they 

might be, we muft fuppofe th~y were 
well meant; but that is their chief merit. 

To the deep policy, to the comprehenfive 

wifdom of an enlightened legiflature, 

their pretences furel yare but flender. 

" C'tjI une cllOje bien facile (fays fame 

" one) que d' etrcJage apres coup." And' 

no doubt when a plan has been tried, and 

has mifcarried, it is eafy to deceive our­
felves, and to imagine we ihould have 
flreJeen the inconveniencies which the ex­

periment only has difcovered; yet in this 

cafe it does appear, that the fcheme, of 

parliament was defeCl:ive. To repeal a 

part of an uncommercial regulation, up­

on motives profeifedly commercial, and 

yet to retain the obnoxious principle, 

without any qualification whatever, could 

never 
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never lay the foundation of a regular per­
manent fyftem. 

The foundation of fuch a fyftcm could 

be laid only in a bill of American rights. 

This bill iliould have a£rerted the fupre­

macy of the Britifu parliament, and its 

power to make laws binding over the co­

lonies-not in the Uyle of the RockinS?­
ham act, " in all cafes whatever."-This 
the colonies derided at the time as a mere 

brutum fulmen, and have fince declared to 
be unconftitutional. But in all cafes, ex­

cept taxation, abfolutely and uncondi­

tionally. 
\Vith refpeCl: to taxation, it had been 

urged in the laft parliament on behalf of 

the Americans, " that parliament had no 
" right to lay z"nternal taxes on them, be­
"caufe they have no reprefentatives in 
" parliament; but that it had a right to 

" impofe port duties, or external taxes, 
.e becaufe fuch duties are for the regula­

" tion of trade." The difference between 
taxes external and internal was, at the 

fame 
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fame time declared to be this, that the di­

rea object of' the former dafs was to re­

gulate trade, and that any' revenue arifing 

therefrom was incidental; tha~ the pro­

fdfed obj~a of the other was to raife a re­

venue, and the regulation of trade ferved 

only as the mode of getting at the re­

venne. 
The Americans' admitted the difiinc­

tion~ and hence concluded, that port du­
ties 'impofed for/the railing of a revenue 
,"'ere internal taxes: that port duties, the 
produce of which was to be paid into th<; 
exchequer, were ~mpofed for the purpofe 

of raifing a revenue. The produce of all 
port duties in America, they added, waG 

ordered to be pa,id into _ the exchequer, 
therefore all port duties wei e internal 

taxes * 
Nay, they went farther; -if infiead of 

impqfing port duties, another mode of 
taxation had been adopted; if the duties 

~ See Bernard's Letters, p. 5S, sh. 

bad 
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pad been made payable on the exporta­

tion of the commodities from England, 

and not on theil" importation into Ame­
rica, they declared it would . be all one : 

this mode they declared would be equally 

burthenfome on their purfes, and equally 

deftruClive of their rights *. 
In thefe arguments, allowing them 

their utmoR force, there was nothing 
from whence it could fairly be inferred 

~hat the Americans ought not to be taxed 
at all, nor even that parliament ought not 

to have taxed them. All that could be 

inferred was, that, previoufly to their be­

ing taxed, they ought to be put on an 
equal footing in this refpeCl with the othel" 
fubjeCls of the empire, either by being 

permitted' to fend reprefentatives, or if 
that be not praCticable, by fame other 

~node. 

Here then the propo[ed bill of rights 

ihQuld have refpeQ:ed their opinions, and 

•. See Farmer's Letters, p. 19. 

iliould 
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£bould have put them on the fame footing 

as the other fubjeCls of the empire. 

There were two modes of doing this: 

the moll: obvious and natural, and which­

to a man deeply learneq in American af. 

fairs *, feems to have appeared preferable 

to any ~ther that can be propofed, is that 

jull: mentioned. An objection indeed has 

been made to it on account of the number 

which the houfe muil: then confiil: of, in 
order for that of the new members to bear 
a due proportion to that of the old. But 
that proportion need pot have been large, 

if the idea of a reprefentative were taken 

from the defcription of his function, ~iven 
in an ancient ftatute, the Durham aCt, in 

which he is defcribed as a " man fent to 
" reprefent the condition of the country." 

This function, a number comparatively 
fmall would ha~~ been fufficient to dif­
charge, nor ne(:d it mount by any means 
to Dr. Tucker's " goodly number of 

• See Governor Bernard's Letters, paffim. 

"two 
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" two thoufand feven hundred and nine. 
H ty;" an affembly whereof" the decency, 

" order, wifdom, and gravity," appear­
ed fo tempting an objea: of ridicule to the 

worthy dean *. 
If ,this plan, from local circumfiances, 

or from mutual difinclination had been 

found inadmiffible, there feemed yet an­

other, which fubfiituted in the room of 

the former, or combined with it, might 
have compaifed the end in view. 

If the Ameri.cans could not, or would 

not fend reprefentatives to the Britifh par­

liament, and yet if the good of the whole 
empire required that parliament fhould 
affefs the portion they were to pay of 
the p\.1blic expenee, fuch a mode might 
have been prefcribed to the exercife of 

this right, as would have fecured in the 
article of taxes, all the beneficial pur­
pores' of reprefentation. Parliament. 
though it iliould be thought not to have 

• See his Four TraCts, p. IQ7· 

found, 
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found, might, however, have created the 

fame relation between itfelf and the co­

lonies, as between itfelf and the inhabi­

tants of Great Britain. 
To communicate, and for ever to fecure 

to the AmericaIis all the bleffings of the 

Britifh conftitution, fo far as their local 

circumfiances would permit, the bill might 
have laid down certain fundamental rules, 

which ihould for ever be 'obferved in the 
laying of impofis or duties. 

Thefe duties are laid either upon goods 

imported from Ameri~a into Great Bri­

tain, or on goods exported from Great 

Britain to America, or on goods tranf­
ported from one colonY,to another, or on 

goods exported or, imported to or from 
places out of the king's dominions. 

As to the firO: c1afs of goods, thofe im­
ported from AIl].erica into Great Britain, 

parliament might have left itfelf at full 

liberty to impofe what duties it pleafed 

_on the importation of them here in Eng­

land. Whatever duties were .thus impof-

ed, 
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ed, wduld not have been impofed on the 

Americans who exported, but on the 
Britiih fubjeCts who confumed them. 

As to the fecond dafs, namely, goods 
exported from Great Britain to Ame-

~ , 

rica, th~ bill might have provided, that 

no o~her duty ihould be laid on goods of 

this dafs, than on the fame goods con­
fumed in Great Britain. 

As to the third and fourth dafs, goods 

tranfported from one colony to another, 

and goods exported or imported to or 
from places out of the king's dominions; 

parliament mull: have referved the full 

rights of impofing'fuch duties as it faw 

fit, becaufe that right is effential to the re­

gulation of trade. 
That thefe impofis however might 

not be called internal taxes, the bill 

might have provided, that the momes 
arifinO' from thefe duties ihould not be 

o 

paid into the exchequer here, but to 

trealurers to be appointed by the crown, 
and accountable to the provincial legif-

Q latures 
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latures there 5 the furns to be by the fame 

legifiatures appropriated to the refpeCtive 
fervices of American government. 

Out of thefe fuins; and fuch taxes as 

the provincial legifiatures fhould impofe, 

an adequate provifion fhould have been 

made for the adminiftration of juftice, and 

the fupport of civil government. Ade­

quate and per~anent falaries fhould have 

been fixed on the governors and j udges7 

and fuch other officers appointed by the 
crown as have permanent falaries in Eng­

land. The quantum of the falaries to 

have borne a certain proportion to the fa­

laries paid to fimilar officers in England. 
Neither thefe, nor any other offices, to be 
given to non-refidents. 

Thefe expences regard only their own 

internal government; but the colonie~ are 
to be confidered yet in another light; as 
,members of the empire. 

Confidering them in this light, they 
are benefited by the mifiion, and reception 

of foreign minifters; by the troops kept 

7 up 
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up for the general defence, by the general 
fund of warlike ftores, and, above all, by 

the navy. If they receive their fhare of 

the benefit arifing from thefe eftablifh­

ments~ it is but jtift they fhould pay their 
fhare of the expences that are to fupport 
them. Parliament therefore has the fame 
right of demanding that the Americans 

thould contribute their proportion, as that 

we £bould contribute ours. 
The. only difficulty here would have 

been, to prevent the parliament from ex.,. 
ceeding that proportion. And furely this 
difficulty is not of fuch a nature but that 
it might have been furmounted. Any 
given tax or fum to be raifed in England 
might have been. taken as tpe ftandard. 

The land-tax would have been the pro­
pereft ftandard, becaufe that is a tax. in 

which of all others it is the moft difficult 

for a minil1:er to ftret:ch beyond a certain 

point. 
A certain proportion ihould have ,been 

, fixed, [0 that when Great Britain raifed 
~k any 
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,ny gi:vCtl fUln by a land-tax, the colonie. 

(hould ra,ire each a proportionate fum : the 

mode of levying this tax to be left ~tirdy 

to the provincial legil1atures; the appro­

priation of it to be left to parliament. 

By this mode the fame relation would 

have baen created between the houCe of 
commons, and the colonies, as 'between 

the houfe of commons and the inhabitant! 

of Great Britain. The houfe of commons 

could not tax them any more than they 

can UJ, without at the fame time taxing 

themfc:lveli. 

T~e houfe of comtpqns might with the 

Callle propriety have given and graNted 

their money as they· now do ours. Every 
roan of ,landed eftates in England· would 

ha V€ be~n as ftrenuous a guardian of their 

propertiefi as of his own. Both muft have 

Hood, or fallen together. 

If at the beginning of the laft parliament 

the matter of taxation had been fixed 
upon thii footing-and furely this would 

have 
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have been a conftitutional footing to have 

fixed it~n-the recognition of the fupreme 

authority of parliament in all other points, 
.. ~ ... 

would have met with . little difficulty. 
The neceffary alterations in their in­

ternal confiitution, and in their commer­

cial fyftem, might then have been fub­
mitted to with lefs difficulty. At the fame 
time~ to put an end to that patch-work, 
which fo difgraces our law in general: a 
total repeal of aU the laws relating to the 
colonies might have been effected; and 
the thirteenth parliament might have had 

the glory of forming one comprehenfive 

connected code, fuited to the fituation of 
things fubfifting. 

That we rouft either give" up the colo­
nies, or ftrike out fome method of recon­
ciling Briti!h fuperiority with American 

cc liberty," feerns to be allowed on all 

hands. In the mean time thofe who tell 
us, that "both may yet be prererved;" 

who promife to make this " the great 
" obiect 
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" objea of their care*," have yet offered 
nothing confifient, nothing praCli<:able: 
nothing beyond the plan which the colo­
nies have already rejeCled as unconftitu­
tional. In fuch a moment a man of far 

lefs abilities may be exc~fed if he throw, 

in his mite. The plan, of which a rude 
outline is here iketched out, ,appears to me 
at leafi to have been an eligible plan: in­
deed, for aught t can fee. the only eligi­
ble one which the cafe admits of. I think 
jt was not then, I hope it is not now im­
poffible. 

• See Mr. Burke's Speech at Brinol after his 
EleCtion. 

END OF THE FIRST VOLUME. 

ERR A, T A. 

Pa,. 39. I. 4, f., Charles I. ruzrl Jame. '.-P. 117, I. 16, fi. tbi. 
tn, ""dthtre.-p. 156, I. 14, f., independent, ... " dependen~._ 
P. 1.76, I. .6, for the word, .. till bJ tho word.-p. 199, I. 17,fi, con-
6clenng, ,,,,J eonUer. -Po 313. I. s.f.' all points, ,oad all other points. 
":,,,P. 336, I. 4, for t~~I, "till "'I0olI,.-P. 38S, I. 9. f.' be convic, 
&ton, ,,,,db< DO (onv.ftiOIL_P. 394,1.16/ (.,'by, ,,."to.-P.47 i , 
1. 7, fll' !ransf.r of the laws, .. ad tran.fer or propesty with tbe law,._ 
r. tl.s. hlJC laft. I.r w;wtjng only. 'III" wlIltoDly. 
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