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CANADA

COPIES or EXTRACTS of any DespaTcuES from the LIEUTENANT GOVERNOR

of UppEr CanapA on the SupJeEcT of the Creation of RECTORIES in thag
ProviNcE.

No. 1.
(No. 92.)

Cory of a Desparcu from Lord GLexere to Sir F. B. Heap, x.c.n., Lieutenant
Governor of Upper Canada.

Sir, Downing street, 31st August 1836.

Amvonc the Documents appended to the Report of the Committee of the
House of Assembly of Upper Canada, to whom was referred your Correspon-
dence with your late Executive Council, is a Schedule of the Patents for Land
granted as Endowments to the Church of England in that Province, and a
Return of Property ceded by certain Parties in exchange for Endowments.
The incomplete Manner in which these Returns are drawn up renders it im-
possible to discover the Date of the greater Portion of the Transactions to
which they refer; but it would appear from the Heading of one of the
Beturns, that several Rectories have been endowed during the current Year;
although, I presume, before your Assumption of the Government of Upper
Canada. As this is a Subject of considerable Importance, and as it has attracted
the Notice of the Public, both in this Country and in the Province, I have to
request that you will supply me with an Explanation of the Returns to which
I have alluded ; specifying the Dates at which the several Endowments were
conceded, and, as far as possible, the Grounds of the respective Grants.

I need not, I am sure, point out to you, that, pending the Settlement of the
Clergy Reserve Question, it is indispensable that no further Allotment of

Church Lands should take place, without the express Sanction of His Majesty’s
Government.

I have, &c.
(Signed) (GLENELG.

No. 2.
(No. 101.)

Cory of a Desparcu from Sir F. B. Hrap, k.c.H., Lieutenant Governor of
Upper Canada, to Lord GLENELG.

My Lord, ‘ Toronto, Upper Canada, 17th December 1836.
In compliance with the Directions contained in your Lordship’s Despatch
No. 92. I have the Honour to transmit herewith Documents showing the

Number and Nature of the Endowments to the Church of England which were
made by my Predecessor. ' :
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No. 1.
Lord Glenelg
to
Lieut. Governor
Sir F. B. Head,
31st August 1836.

No. 2.
Lieut. Governor
Sir F. B. Head

to
Lord Glenelg,
17th Dec. 1836.



No. 2.
Lieut. Governor
Sir F. B. Head

to

Lord Glenelg,

17th Dec. 1836.

Enclosure,

PAPERS RESPECTING THE

Your Lordship will perceive that the Patents of these Endowments are all
dated after my Arrival at New York, and while I'was on my Journey to To-
ronto ; and though I have never mentioned the Circumstance before, I will not
now withhold from your Lordship, that the Feeling which the Endowment of
these Rectories created throughout the Province was one of the many Difficulties
1 had to contend against during the late Elections. ;
| I have, &c.

(Signed) F. B. Heabp.

Enclosure referred to in No. 2.
(A)

Mornineg CoURIER.
Montreal, Friday, 17th February 1837.

A most animated Debate took place in the Upper Canada Assembly on the
9th instant, on the Report of the Select Committee to Whon_l the Petitions
respecting the Rectories, from several Presbyterian Congregations, had been
referred. Mr. M‘Kay, Chairman of the Committee, submitted a Series of Reso-
Tutions condemnatory of the recent Establishment of Rectories in the Province,
but proving not quite palatable to the House, they were rejected by a
small Majority. They went the Length of abolishing the Rectories already
established. In lieu of them, the following, proposed by Mr. M‘Lean, were
adopted : —

IIs)t. Resolved, That by the Thirty-eighth Clause of the Act 31 Geo. 3.
Cap. 31. Power is given to His Majesty to authorize the Governor, Lieutenant
Governor, or Person administering the Government of this Province, with the
Advice of the Executive Council, to constitute and erect within every Town-
ship or Parish One or more Parsonages or Rectories according to the Establish-
ment of the Church of England, and from Time to Time to endow such
Parsonage or Rectory with Lands authorized and required by that Act to be
reserved for the Support of a Protestant Clergy.

2d. Resolved, That the Power thus vested in the Person administering the
Government and the Executive Council of this Province not having -been
exercised for a Period of nearly Half a Century, the Inhabitants of the Province
had good Reason to believe that no Attempt would be made to carry it into effect,
more especially when the Provincial Legislature had been invited to legislate, by
the Imperial Government, in relation to the Reserves, from which all Endow-
ments must necessarily be made.

3d. Resolved, That the late Lieutenant Governor, with the Advice of the
Executive Council, established . certain Rectories under the Power so long
suffered, in deference to the public Feeling, to remain dormant.

4th. Resolved, That while this House must unequivocally condemn such a
Proceeding, under the peculiar Circumstances of the Province, and pending the
Question as to the Disposition of the Clergy Reserves, it regards as inviolable
the Rights acquired under the Patents by which Rectories have been endowed,
and cannot, therefore, either invite or sanction, any Interference with the Rights
thus established.

5th. Resolved, That in the Opinion of this House, the Rectors who have been,
or who may be established in this Province, cannot and ought not to exercise
any Ecclesiastical or Spiritual Power or Authority whatever over any Portion of
the People of this Province other than the Members of their respective Congre-
gations. - o

6th. Resolved, That as an Impression seems to prevail that Rectors so estab-
lished are entitled to enjoy and exercise general and exclusive Spiritual and
Ecclesiastical Powers, and it is expedient to remove all Grounds of Apprehen-
sion on this Head, a humble Address be presented to His Majesty, praying, in
earnest and strong, but respectful Terms, that His Majesty will be graciously
pleased o convey to the Imperial Parliament the anxious Desire of this House,
in behalf of the great Body of the People of the Province, that as the Pro-

: , vincial



CREATION OF RECTORIES IN UPPER CANADA. 5

vincial Parliament are restrained from legislating on the Subject, except under
peculiar and embarrassing Circumstances, an Act of the Imperial Parliament
may be passed to declare, in plain and explicit Terms, that the Establishment
and Endowment of Rectories in this Province shall not be construed to confer
any Right to exercise any Ecclesiastical or Spiritual Power whatever except
over the Members of the Church of England.

This Discussion, which lasted about Ten Hours, was conducted with great
Keenness, and every Inch of Ground was vigorously contested by the Friends
of ¢ Justice to all.”

(B.)
(Copy.)
Executive Council Chamber at Toronto, Friday, 15th January 1836.

PresenT,

The Honourable Peter Robinson, Presiding Councillor.
The Honourable George H. Markland.
The Honourable Joseph Wells.

To His Excéllency Sir John Colborne, K.C.B., Lieutenant Governor of the
Province of Upper Canada, and Major General commanding His
Majesty’s Forces therem, &c. &c. &c.

May it please your Excellency,

Pursuant to the Views of Lord Goderich, shown by his Despatch of the
5th April 1832, in which he concurs with your Excellency, and expresses his
Desire ““ that a moderate Portion of Land should be assigned in each Township
¢ or Parish for ensuring the future Comfort, if not the complete Maintenance
“ of the Rectors,” the Council caused the necessary Steps to be taken for the
Purpose of setting apart Lots in each Township throughout the Province.

Much ‘Delay has been caused by their Ahxiety to avoid interfering with
Persons who might have acknowledged Claims to any of the Reserves to be
selected either for Lease or Purchase. '

A Difficulty in completing what his Lordship most appropriately calls
¢ ‘this salutary Work” was also caused by the Crown Officers not concurring in
the Form to be used in the Instrument by which the Endowment is to be
confirmed, which left the Council to decide as to the Mode to be adopted for
that Purpose..

These Obstacles have now been surmounted, and it is respectfully recom-
mended that no Time be lost in authorizing the Attorney General to prepare
the necessary Instruments to secure to the Incumbents named in the annexed
Schedules, and their Successors, the Lots of Land there enumerated as having
been respectively set apart for Glebes.

All which is respectfully submitted.

(Signed)  PetEr Rosimvson, P.C.

(48.) B

No. 2.
Lieut. Governor
Sir F. B, Head

to
Lord Glenelg,
17th Dec. 1836,

Knclosure.
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(C)

RETURN of PatENTs for Land granted as Endowments to the Church of England in the Pr:ovmce of _UPPER
Canapa, under the Authority of an Order in Council dated the 15th Day of January 1836 ; showmg‘the
Date of each Patent, the Name of the Minister presented to each Rectory, and the Lot, Concqssxon,
Number of Acres, and Township composing the respective Endowments, as taken from the Records in the
Office of the Secretary and Registrar of the Province.

No. Date, Minister and Rectory. Lot. Concession. Acres. Township.
1836. 2
1 | Jan, 16 - | John Strachan, D.D., &ec., City B 800 York.
of Tanona 5 X _ -} 6, 9,22, 17 3 }From the Bay
2 | Jan. 16 - | Charles Matthews, St. Jehn, York 14 2, Et Yonge St 200 | York.
\ 3, 4 1st Range .
3 | Jan, 21 - | Thomas Phillips, D.D.,Etobicoke West Part 3 2d - 205 | Etobicoke.
4 2d, 3d, & 4th do.
Part 15 Broken Front B.
I —_ , .
4 | Jan. I8 - | Alex. N. Bethune, Cobourg -{ w. 5715 6 A. }Afggt }Hannlton.
E. L2 7
Batharst,
5 | Jan. 18 - | Michael Harris, Perth - -{ li Z 588 Diu:xlll:r?ond.
6 { Jan. 16 - | Robert F. Grout, Grimsby - 11,12,13,14 6 400 | Grimsby.
e
17 2 -
40 13 } 400 Smith.
7 | Jan. 16 - | R. H. D’Olier, Peterborough -4 | Park Lots, 15, 16 3 20 | Monaghan.
Town Lots On Hunter Water -
1,2,3,4 J| & Brock Sreets } 4 | Peterborough.
2 of 1 3
8 | Jan. 16 - | Francis Evans, Woodhouse - 8. W.32
) ? Nth Purt 6 1 } 402 Woodhouse.
Part 10 4
9 | Jan. 16 - | John Anderson, Waterloo - 6,7 5tb & 6th 400 | Bertie.
o . 2 1 200 Oxford West.
-1 ® v ; .
10 | Jan. 16 William Betteridge, WOOdthCk{ 16 5 200 | Oxford Rast.
11 | Jan, 16 - | John Miller, Ancaster - - 39, {10 5 400 | Ancaster.
E.315 } N
12 | Jan. 16 - | Henry Patton, Kemptville -{ 16 } 450 | Oxford (J'ohns
16 6 town Dt.)
13 | Jan, 16 - | Samuel Armour, Cavan - -{ %g lg } 400 Cavan.
14 \Jan. 16 - | George Mortimer, Thornhill - N. {27 1 105 | Vaughan.
: 2 . . N. E. Part . .
15 | Jan. 18 - | William Macaulay, Picton - -{ Block D. —_ 400 Sop’masburgh.
7 18,19,
16 | Jan. 16 - | Robert Blakey, Prescott -{ and Commons } 4 450 | Augusta.
between
17 J’af:. 18 - | William H.Gunning, ElizabethTown 19, 20 5 400 | Elizabeth Town.
18 | Jan. I8 - | Frederick Mack, Wellington 6" 2
: Square . . § - } 10 4 } 400 Flamborough East.
19 | Jan. 18 - [ James Coghlan, Port Hope -{ Par2t79 411 36 } Hope.
6 g H o 400

* By a Patent dated the 31st May 1836, under the Autbority of an Order in
Rev. Wi, Betteridge also received as an Endowment for his Rectory 29 Acres

of Woodstock.

Counncil dated 27th November 1834, the
s composed of different Lots in the Village
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7
No. { Date. Minister and Rectory. Lot. Concession. ’ Acres, Township.
1836.
Part of the
20 { Jan.19 | Benjamin Cronyn, London (No.1.) { Town Plot - 4% Londor.
2,13 C. 400 — (Township.)
21 | Jan.19 | Bepnjamin Cronyn, London (No.2.) Part Olf515’ 16 ? } 379% | London.
22 Jan. 21 Vincent P. Meyerhoffer, Mark-} 9 5 200 | Markham.
ham - - - 19 9 200 | Vaughan.
Block €. adjoin- -
ing the Town } - B i 18 | Kingston.
3
23 | Jan.21 | George O. Stuart, D.D., Kingston E. % }g } 4 500 .
W.2 14
42 3 200 | Ernest Town.
24 | Jan.21 | Thomas C}een, Niagara - { {;g’ }gg - - - 400 | Niagara.
25 | Jan. 21 John Cochran, Belleville -{ Re;f,PslaZt 4 1 418 | Thurlow.
19 } 8
26 | Jan. 21 George Archbold, Cornwall -{ A Stnpjsof Land between the } 410 | Cornwall.
Town and 2d Concession -
27 | Jan.21 | John Radcliffe, Warwick 15, 25 1 400 | Warwick.
28 | Jan. 2l Salfern Givins, Naponee - - 15, 18 4 400 | Richmond.
I, North Egre-y
' 12 { mont Road - About
29 | Jan.2l | Dominick E. Blake, Adelaide - 25 2, South Do. - ;(‘)10 Adelaide.
Town Lots } On Front
8&9 Street - ‘
30 | Jan.22 | James Clark, St. Catherine’s - 3 5th & 6th 400 | Grantham.
17 "1
31 | Jan.22 | Jonathan Short, Beckwith -{ NE. 121 } 9 } 400 | Beckwith,
o W.129
32 | Jan.22 | Romain Rolph, Amherstburgh - 80, 81 7 400 | Malden.
' 'S 24, 25 1 :
6 7 8 North of 84|
33 | Jan.22 | Job Deacon, Adolphustown - 70 { Street f 164 | Adolphustown.
v South of 4th
6,7, 8 { Street .
34 | Jan.22 | William Leeming, Chippewa -{ 8792’ 18086 } - - - 400 | Stamford.
(| C. in Division A.; Reserve Lot
between C. and the River Speed; } 86 | Guelph.
Lots 14 and 15 in Division A. -
Perches
35 | Jan. 21 | Arthur Palmer, Guelph - - Centre Part of St. George’s Square { 541 —_—
Rear s H 10, con.
Broken Lots, } ' 326 Puslinch.» '
L 3&4
36 | Jan.22 |*Rectory of Thorald - -{ 16)08’ lgr,gl } - - - 400 | Thorold.
i3 e
37 | Jan.22 [*Rectory of Louth - -{ 1, }g g } 300 | Louth.
38 | Jan.22 |*Rectory of Fredericksburgh - 9, 10, 11 2 250 | Fredericksburgh.
: Part 12
39 | Jan.21 |*Rectory of Bath - -{ 12 ‘l 4 400 | Ernest Town.
W. ¢ 14
40 Jan.22 |%*Rectory of Williamsburgh - 18, 19 400 Williamsburgh.
. 24 5 200 | Goulburn.
, st - N \ )
41 | Jan.21 [*Rectory of Richmond { 17 9 200 | Fitzroy.

(18)

Mem.—No Ministers have yet been presented to the Rectories marked thus (¥).

B2
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No. Date. Minister and Rectory. Lot. Concession. Acres. Township.
1836.
42 | Jan. 21 [*Rectory of Clark - -{ PZa(:’t gz } 2 415 | Clark.
43 | Jan.21 |*Rectory of Darlington - - 25, 31 1 400 | Darlington.
[l 131, 132, 135 | North of Marks
114, 115 { NI(;r;’thS:)rfegors- ~— | Town of Barrie,
44 | Jan. 21 |*Rectory of Barrie - -< 116 { Sou'tlh of MDo-
nald Street -
28 13
10 14 } Ajf;gt Vespra.
L 10 8

Mem.—No Ministers have yet been presented to the Rectories marked thus (*).

D)

In ‘addition to the foregoing, Patents were engrossed at the same Period in the Secretary’s Office for the
following Rectories, under the like Authority, but were stayed by His Majesty’s Attorney General, and have
not since been completed.

No. Ministers and Rectories. Lot. ; Concess-ion. Acres. Township.
1 | James Padfield, March - - 2, 34 4, on the Rideau - - 400 Nepeau. -
2 | Robert Lugger, Brantford -{ 3 } g } 400 Burford.
29 { Ist Range, North Long-
3 | Richard Flood, Delaware - -{ wood Road - } 435 Carradoc,
16 1, Con. - - -
Part of Centre Commons between 1st e
and 2d Concessions - - 373 Williamsburgh
4 J. G. Beck Lindsay, Matilda -< | The Centre Commons between 18 and o .
19, 1st, 3d, and 4th Concessions - 163 Matilda.
19 6, Western Boundary - 200 -
5 FEdward J, Boswell, Carleton Place -{ 23 ? } 400 Ramsay.
6 | Mark Burnham, Yarmouth -{ ]g }1 } 400 Southwold.
7 | A H. Burwell, By Town - - 17, 18 1, on Ottawa = - 400 Gloucester.
‘ 23 2 .
) East Hurontario Street 400 i
8 James Magrath, Springfield - 29 il}d R Chmquacousy.
Part of 9 { nﬁ?n eserve on the} 45 Toront
iver Credit - - _ ronto.
3 East of River Aux Puces
- . Between Aux Puces and About
- J I ou .
9 | William Johnson, Sandwich { N.11 { River Aus Pécer } P | Maidstone.
8 Broken Front - - Tilbury West.
8 15 1 i
10 | Rectory of Chatham - -{ ’ 2 Between Belle River and About | Tilbury West.
(No Minister yet presented.) { River Ruscom - - 400 Rochester.

Provincial Secretary and Registrar’s Office, D. CamEeron,
8th December 1836. Secretary and Registrar,
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A SceEDULE of PaTENTs completed in the Office of the SEcrETARY and REGIsTRAR of the Proviner for Laxp
to certain CLERGYMEN of the Church of England, in return for Property ceded by them to the Crown, for
ExpowMENTs to their respective Rectories, specifying the different Orders in Council and under which the
same were granted.

Date Date Extent of Grant. Property ceded, &e.
of Order in of Grantee.
Council. Patent. ' Lot. Con. | Acres. Township. Lot. | Con.| Acres, Townships.
| ‘
1834: 1834 : (Cin Division A ; the
Feb. 3| Oct. 24| Rev. Arthur Palmer, 12 14 | 200 reserve Lot between | |
Guelph. - | Zorra - |< C&theRiverSpeed; | »Guelph,
15,251 15 400} ] Lots 14& 15 in Divi-
. 20 16 186 sion A; 86 Acres.
1835 : 1835:
April 29 | May 5 | Rer, J. Coghlan, Port W.115 7 1007 | - - - | Part 1 36 - Hope.
Hope. 31 7 200 of 9.
20 8 {200
E.18 it | 100 | Otonabee.
15 13 | 200
E.part 12} 14 50
2 9 200
S.39 9 100} Cavan.
10 14 | 200) |
E. 116 5 100 | Emily.
27 2&8| 400 | Hope.
S.W.13 6 50 | Seymour.
18352 1835 : ) ) .
Jan. 8 Nov. 23 | Rev. G. Mortimer, 22 - 12 | 200 | Innisfl -18.527) 1 105 | Vaughan.
Thornhill. -
27 6 | 200
18 7 ZOO}V Essa.
12, 20 8 {400
14 3 1200
N.L16 3 100} Paslinch.
broken 30 1 36
1835 1835: A' " i
Oct. 1| Oct. 28 ReE.BeInjamin Cronyn, [broken3l| 3 | 15771 - - -1lp16l 31 4 84| London.
ondon. broken 12 B 13 (Together with Dwel-
ling House and Ap-
Part 15 3 26 purtenances.)
12 2 | 200 >| London.
— — | 200
15 11 | 200
20 12 | 200
15  [13& 15| 400
20 2 | 200
. 31 3 200} Nissouri.
18362 . broken 36| 2 96
Feb., 23| - - - 2 7 ] 200 London.
1835 : 1835: | |
April 24 | Nov. 28 | Rev. V. P.Meyerhoffer, 9 5 70 | Markham - | Part | 5 70 Markham.
Markham, of 17.
836 : 1836 :
Jan, 7| Feb. 19 | Rev. Francis Evans, {2, 9, 16 7 12007 Walpole - | Part } 3 50
Woodhouse, 3 s | 200 of 1. ' } Woodhouse.
S.W.| 3 50
12
and all Houses, Rents, &ec.
’rovincial Secretary and Registrar’s Office, : D, Cameron,
8th December 1836. Secy & Reg™

(48.) . B 3



10 PAPERS RESPECTING THE

(F)

A Rerusy of ProperTy surrendered by certain Clergymen of the Church of England and others; shpwing
the VaLUE of said Property, and the Lands granted in lieu thereof intended as Endowments.

Name. Property surrendered. Received in lieu. Date of Order in Council,
Lot. Con. Acres.
Rev. James Coghlan - | Part of Lot No.9 in the Ist 27 2 Hope - 200 | 1st May 1835.
Concessign of Hope, 36 Acres, | 27 8 _ - 200
with Messuage or Dwelling ’
House surrendered; Value, 2 9 Cavan - 200
1,0601. 6s. 3d. ' S. _%9 9 —_ - 100
E.116 5 Emily - 100
N. f and
S.E.fof3 6 Seymour - 150
N.Part 2 6 —_ - 70
1,020
Rev. George Mortimer - | N.1 27 West Side of Yonge 14 3y - - - | 10th April 1834.
Street in the ist Concession 1 : . a :
of the Township of Vaughan, R.3 16 B}Puslmch 336
105 Acres ; Value, 7_501. 30 1
22 12 Innisfil - 200
27 6~
18 7 >Essa . - 800
12& 20 8
1,336
Rev. Benjamin Cronyn - | Part of Lot No, 16 in the 3d 12 27 - - ~ | Ist October 1835,
' Concession of London, con- Part 15 3 :
taining 4 Acres and 34 Poles,
with Messuage or Dwelling 31 3
House, Outhouses, Offices, 15 11
ahd Buildings ; Value, 1,180/
20 12 pLondon - 1,396
15 13
15 15
12 B
2 7]
200 2
36 Z}Nissouri - 496
31 3
1,892
Rev. Francis Evans = | 8 W. & of Clergy Reserve, Lot | 2,9, 16 7
2,the3dConcession,ﬁOA’cres; 3 S}Walpole - 800 | 7th January 1836.
and the South Part, No. 1, in
3d Concession, Woodhouse,
50 Acres; Value, 6007,
Rev. Philip Mayerhoffer - | Rear Part of Lot No. 17 in the 19 5 Markham - 200 { 24th April 1835,
5th Concession of Markham,
70 Acres; Value, 2501,
Rear Admiral Vansittart - | A House, Two Acres, and Two | 3,690 Acres in the Townshj of | 20th January 1836.
‘ Lots of Land, Blandford, and ’ Bexley, District of Newcals)tle. _ orary
26 Acres in Oxford East,
Value 9351, for the Church
at Woodstock.

(Signed)  Jomw Brixix, ‘
Clerk Executive Councils
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~ No. 3.
(No. 51.)

Cory of a Desparcu from Sir F. B. Heap, x.c.n., Lieutenant Governor of
Upper Canada, to Lord GLENELG.

‘ My Lord, Toronto, Upper Canada, 2d May 1837.

I mave the Honour to transmit to your Lordship a Copy of an Address
which has been presented to me by Mr. Hugh Scobie and Mr. David Brodie,
requesting me to transmit to your Lordship a Document, purporting to be,
¢ a Copy of an Address to the King by the Assembly of Delegates in con-
nexion with the Established Church of Scotland, who-met at Cobourg on the
14th April.”

As the Object of this Address is to prove, that the Act of the Imperial Par-
liament, 81 Geo. I1I. Cap. 31.is an Infringement of the Rights of the Petitioners,

I do not think it necessary to offer any Observations to your Lordship on the |

Subject.
I have, &c.
(Signed) T. B. Heap.

Enclosure referred to in No. 3.
(Copy.) , , _
To His Excellency Sir Francis Bond Head, x. c. ., Lieutenant Governor
of the Province of Upper Canada, &e. &c. &c.

May it please your Excellency,

We beg leave most respectfully to present to your Excellency a Copy of the
Address to His Majesty of the Assembly of Delegates in connexion with the
Established Church of Scotland, who met at Cobourg on the 14th instant, and
pray that your Excellency may be pleased to transmit the same to the Right
Honourable Lord Glenelg, Secretary for the Colonies ; and also, that you may
be pleased to recommend the same to His Majesty’s favourable Consideration.

And, as in Duty bound, we shall ever pray. '

(Signed) ~ WarteEr TELFER.

Cobourg, Hueu ScoBis.
17th April 1857. Davip Brobiz.
(Copy.)

To the King’s most Excellent Majesty.

May it please Your Majesty,

We, Your Majesty’s most dutiful and loyal Subjects, Delegates appointed
to meet at Cobourg by the Presbyterian Congregations in Canada, in con-
nexion with the Established Church of Scotland, to consider what Measures, at
the present Crisis, it might be most expedient to adopt, in order to remove the
spiritual Disabilities under which we labour, beg leave, in the Name of the
whole Members of our Church in Canada, most humbly to approach Your
Majesty, and to express our sincere Attachment and Loyalty to Your Majesty’s
Royal Person and Government.

We beg leave most humbly to represent to Your Majesty, that the Churches
of Scotland and England were established by Acts of the Parliament of the
separate Kingdoms, and were confirmed by the Act of Union, whereby a
¢ Communication of all Rights, Privileges, and Advantages is secured to the
Subjects of either Kingdom,” and therefore the Status of the Two Churches so
established is co-ordinate in the British Colonies.

With the utmost Deference, we humbly state to Your Majesty that the
fundamental Principles of the Act of Union, which were guaranteed to us with
so much Jealousy by our Forefathers in perilous Times, and which every true
Scotsman must always consider as a Birthright not to be infringed upon, can-
not be in any way affected by an Act of the Imperial Parliament of Great
Britain without doing manifest Injustice to Your Majesty’s dutiful and. loyal
Scottish Subjects.

(48.) B4 - The

No. 3.
Lieut. Governor
Sir k. B. Head
to
Lord Glenelg,
2d May 1837.
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to
Lieut. Governor
Sir F. B. Head,
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The Act of the Imperial Parliament, 81 Geo. 3. c.31., appears to’ Your
Majesty’s Petitioners to be an Infringement upon their Rights, in so far as it
provides for the Establishment and Endowment of Rectories in Canada and
the Presentation of Incumbents or Ministers of the Church of England thereto,
with the Powers thereby conferred on them. And the recent Establishment and
Fndowment of Fifty-seven Rectories in this Province is a further Infringe-
ment upon their Rights, in respect that these Incumbents or ’Mlnlsﬁers are
invested with Spiritual Jurisdiction, not only over Your Majesty’s dutiful and
loyal Subjects of the Sister Church, but also over all Denominations of
Christians within the Bounds of their respective Rectories. ‘ o '

Your Majesty’s Petitioners anxiously hoped that the Authority which Your
Majesty was. graciously pleased to transmit to Your late Representative,
Sir John Colborne, in this Province, to refer the Settlement of the Disputes
which had arisen in the Colony respecting the Clergy Reserves to the Local
Parliament, would have prevented Your Majesty’s late Representative from
establishing and endowing the Rectories above alluded to; and Your Petitioners
are unwilling to assume that Your Majesty would have instructed Your Repre-
sentative at that Time to establish these Rectories ; and we most humbly assure
Your Majesty that that Act has tended more than any other Circumstance to
diminish the Estimation of a large Majority of Your Majesty’s loyal Subjects
of the Equity and Wisdom of Your Majesty’s Government in this Province.

Your Petitioners therefore most humbly pray, that Your Majesty may be
graciously pleased to listen to our Complaints, and to take them into Your
Royal Consideration, and to adopt such Measures, in Terms of the Act of the
General Assembly of the Church of Scotland passed in 1838, as will constitute
all Sessions, Presbyteries, and Synods which now are or hereafter may be in
connexion with the Church of Scotland in Canada, into Bodies Corporate; to
the effect of holding Lands, Buildings, and other Property for Ecclesiastical
and Educational Purposes, and as will give Effect to the Judgments and Pro-
ceedings of our Ecclesiastical Courts in Matters Spiritual, in the same Manner
as is done in Scotland ; and also such Measures as will effectually remove the
Disabilities of which we complain, and place us on that Footing to which by
the Act of Union we are entitled, but restricting both the Powers of our Clergy
and also of those of the Sister Church to the Members of their own Congrega-
tions within this Province. ‘

And, as in Duty bound, Your Petitioners will ever pray.

(Signed by Twenty-siz Delegates.)

. No. 4.
(No. 199.) '

Cory of a Despatcu from Lord GrexELG to Sir F. B. Heap, Bart., Lieutenant
Governor of Upper Canada. o -

Sir Downing §
S . owning Street, 6th July 1837, .
I wave received your Despatch, dated the 2d. May last, No. u51., en-

closing the Copy of an Address to the King, by the Assembl o i
conjunction with the Established Churchb of yScotla,nd, agdy flfep(ell(?; a:tzsf" ;Iri
éddresg f{lomAtélctla same Pa;‘ltiei( to yourself, praying you to transmit to}me the
opvy O e ress to the King, and to recomr i
jesgf)’s favourable Consideration. ; mmend the same to His Ma.
This Address, as you have observed, asserts that the Constitut,
the Canadas of the Year 1791 is an Infringement of the Rigfigclsltl(?ff1 E‘Sl? lc)’zgf
tioners ; you therefore think it needless to offer any Observations on the-:
Subject. I entirely concur with you in thinking, that, in the Administration of
the Government of the Province, neither Her Majesty’s confidential Advisers
nor you had any proper Concern with the Question, whether the Constitution
of 1791 was ynsely framed, or consistent with the Just Pretensions of each of
the Three ngdpms now constituting the United Kingdom of Great Britain
and Ireland. It is sufficient for us to know, that the British Legislature havta1
enacted that Law, and that the Legislature of the United Kingdom is alone

capable
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¢apable to repeal or to amend it. The Duty of the Executive Government is
.simply to execute its Provisions. In this Conclusion you have rested, and
-there also I should have been inclined to terminate the Discussion, if T had
-not recently found Cause to suppose that the Act of 1791 has receivea an
erroneous Construction from the Petitioners, as well as from others of de-
servedly great Authority in the Province. It is important to-rescue the Con-

stitution from a Censure and a consequent Unpopularity to which it is not

justly obnoxious.

' The Petitioners maintain that the Act of 1791 is an Infringement on their
Rights, because it provides for the Endowment of Rectories in Canada, and for
the Presentation of Ministers of the Church of England as Incumbents, and
because it invests those Incumbents with Spiritual Jurisdiction over all Deno-
minations of Christians within the Bounds of their respective Rectories. To
show that this alleged Grievance is not merely a theoretical Evil, but a practical
Wrong, the Petitioners refer to the Establishment of Fifty-seven Rectories in
January 1836. 'They complain of this Measure as a Departure from the Pledge
of the Crown to refer to the Local Parliament the Settlement of the Disputes
which had arisen respecting the Clergy Reserves, and declare themselves unwill-

. ing to assume that the King would at that Time have instructed His Majesty’s
Representative to have established those Rectories; they then declare that this
Act has tended more than any other Circumstance to diminish the Estimation
of the Equity of His Majesty’s Government in the Province, and as a Repara-
tion they call upon the King, in substance, to invest the Church of Scotland
with Powers co-extensive with those which are enjoyed by the Sister Church of
England, but to restrict the Spiritual Authority of both to their own peculiar
Members. Without expressing a decided Opinion as to the Nature and Extent
of the Spiritual Jurisdiction which would accompany the Creation of any Rec-
tories under the Act of 1791, I trust that the following Explanation of the
Measures which I have taken in the Interval which has elapsed since I received
your Despatch of the 17th December last, No. 101., upon the Subject of the
Fifty-seven Rectories created by an Act of your immediate Predecessor in the
Government, will convince the Petitioners of the Church of Scotland that they
have to a certain Extent misapprehended the Act of 1791, so far at least as
that Statute may be supposed to have authorized the Establishment of the
Rectories in question.

You are aware that your Despatch of the 17th December 1836 contained the
first official Intimation which ever reached me of the Rectories having been
-either established or endowed. The Fact had been asserted in Parliament, but
I was not only officially uninformed, but really ignorant that it had occurred ;
I therefore requested you to supply me with the necessary Information, and
until it reached me in the Month of February last, I was entirely destitute of
all authentic Intelligence as to what had really been done.

You will not, I trust, even for a Moment, suppose that I refer in the Spirit
of Censure or Complaint to the Silence of the Provincial Government on this
Occasion ; it admits of an obvious Explanation. The Creation and Endow-
ment of the Rectories was almost the last Act of Sir John Colborne’s Adminis.
tration ; and as at that Time you were actually on your Way from New York to
Toronto, your Predecessor probably assumed that the Proceeding would be
reported by you, he having at last, as it may well be imagined, scarcely Leisure
enough for the Discharge of his many indispensible and urgent public Duties.
On the other hand, it is impossible not to respect the Feelings which indisposed
you to enter on the Subject. Regretting the Measure itself as creating a new
Embarrassment in your Path, at that Time beset by Difficulties of no ordinary
Kind, and naturally regarding it as irremediable, you preferred to contend
with this Obstacle silently rather than to avail yourself of it, either as an
Apology in the event of Failure, or as enhancing your own Merit in the event
of Success. To this generous Solicitude for the Credit of your immediate
Predecessor I have always attributed your Omission to report his Proceedings
with regard to the Rectories; and I fully admit, that with the Opinion which
you entertained, and could scarcely have failed to entertain, as to the Validity
- of the Act itself, the Motives for making it a Subject of Correspondence were
but few and of no great Weight.

-Although, for the Reasons to be subsequently stated, I am compelled to
think that the Creation and Endowment of the Rectories were not lawful or
(48.) C valid

No. 4.
Lord Glenelg
to
Lieut. Governor
Sir F. B. Head,
6th July 1837.
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No. 4. valid Measures, yet it would be most foreign to my real Intention if I should
Lord Glenelg  he sipposed to cast any Doubt on the Propriety of Sir John Colborne’s Con-
Lieut. gmemor duct. in reference to them. That distinguished Officer has given too many
Sir F. B. Head, Proofs of his devoted Zeal for His Majesty’s Service, and fo_r t}}e'G(_)od of thp
6th July 1837.  King’s Subjects, to permit the Admission of even a Surmise injurious to his
—  public Spirit on this or any other Occasion ; and although I may differ from
him in Opinion as to the Expediency of establishing the Rectories, especially
at the Moment chosen for that Purpose, yet I am convinced that Sir John
Colborne would as readily as any Man acknowledge that opposite Views of
the Public Interest, upon any particular Questiony may be entertained by Men
engaged in the same Branch of His Majesty’s Service without derogating in
the slightest Degree from their mutual Esteem and Confidence. Indeed, in
proportion to the Strength of those Feelings will usually be the Freedom with
which such opposite Views are avowed and discussed.

On receiving your Despatch of the 17th December, it appeared to me very
questionable whether any adequate legal Authority existed for the Creation or
Endowment of the Rectories. I did not indeed perceive any possible Ground
for disputing the Right of the Lieutenant Governor in Council to proceed to
that Measure, if previously sanctioned by the King; but on referring to the
Commissions of Lords Aylmer and Gosford, to the General Instructions accom-
panying them, to the Correspondence between this Department and the
Provincial Government, and to the Minutes of the Executive Council of the
15th January 1836, it appeared to me that no such Sanction had ever been
given. The Grounds of this Opinion you will learn from the accompanying
Copy of the Communication which I thought it necessary to address to the
King’s Advocate and to the Attorney and Solicitor General.

The Law Officers of the Crown received that Reference on the 12th April,
and reported to me their Answer on the 8th Ultimo. The Delay is readily
accounted for by the great Importance of the Question, and by the Anxiety of
His Majesty’s Legal Advisers to offer no immature Judgment on such an
Occasion. I enclose for your Information a Copy of their Report. You will
find that they declare their Opinion to be, that the Erection and the Endow-
Ki?st of the Fifty-seven Rectories by Sir'J. Colborne are not valid and lawful

I confess myself to be much embarrassed by this Decision 3 it imposes upor

Her Majesty’s Government a Duty which i}sl for many Reasons el))cceedli]r?goll;
irksome. 'The Demands of the Members of the Church of Scotland would
forbid a silent Acquiescence in what has been done, even if such Inaction were
otherwise compatible with the Obligations of the Office which I have the
Honour to hold ; yet I feel that by acting on the Advice of the Law Officers
of the Crown in this Instance I shall inevitably appear to be assuming an
Attitude of Opposition to the Interests of the Church of England. I can,
however, only pursue the straight Path which lies before me ;- trusting that i;'
I shall not at first escape Misconstruction, I shall ultimately be acquitted b

'%l;le Par;ct.ies f;nor;al irgrﬁlediﬁtelnyco?cerned of any Failure in the Affection ang

eneration for the Church of England which s acteri i
Mot ot o e hurch of ing hould characterize every sincere
It is of course possible that the Statement on which the

Crown have founded their Opinion may be erroneous or d%f%;vcvti(x?(fi :ﬁtl’:}slo?]f ﬁhli
1s certain that the utmost Care and Labour have been bestowed on’the In\isti =
gation of the Facts of the Case. It is also possible that Her Majesty’s Lecrai
Advisers may have misapprehended the Law, although it is equally glear that
-they have bestowed their most patient and laborious Attention on ths Questiois
proposed to them. But, adverting to each of these possible Sources of Error,
my first Solicitude is to ascertain whether any such Mistake has really oc ?05,5
You will therefore have the goodness to communicate a:Copy of thig Dcurr;: ch
to the.Archdeacon of Toronto, who will probably think it right to la itels)pf?c

the Bishop of Montreal, who is now officiating as. Bishop l?of the %io N or?‘
Quebec ; and you will invite his Lordship and the Archdeacon to infor(‘:ese -
whether they are aware of any material Fact omitted in the Case laid Il?f}'rou
the Crown Lawyers, or inaccurately stated there, or of any important Ar . -O;i.ﬁ
which may be supposed to have escaped the Notice of those Learned lgeli*lslz)%s
If any such Er51'or orOvers1ght‘ shall appear to you to have been committed,

you
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you will suspend all further Proceedings until you shall have reported on the
Case to me, and shall have received my further Instructions.

If no such Error shall be pointed: out by the Bishop or the Archdeacon, or
shall occur to yourself, you will then consult with them as to the Method by
which the Question of Law can be brought to an Adjudication with the least
Delay, Inconvenience, and Expense, and with the least Danger of placing the
Local Government in the invidious Position of being engaged in an open Con-
troversy with the Church of England in the Province. I trust that some
‘Method will be found of obtaining the Judgment of the Court of Queen’s
Bench in a Form which will exclude the Supposition of any unfriendly Feeling
on either Side. On this Subject you will, of course, act under the Guidance
of your Legal Advisers. It matters little what may be the Shape of the Liti-
gation, if it shall avoid every Semblance of Hostility, and shall be such as to
bring the Question of Law fully to Adjudication in such a Manner as will
enable either Party to bring the Cause by Appeal under the Review of the
Judicial Committee of the Privy Council. .

I have assumed that the Bishop and the Archdeacon would not think them-
selves at liberty to surrender the Rights, apparently vested in the Church of
England, in deference to the Opinion of Her Majesty’s Legal Advisers, and
without the previous Judgment of the proper Legal Tribunals. I must go
further, and avow my Opinion that such a Surrender is neither to be asked nor
desired. Her Majesty’s Government repose indeed in the Law Officers the
Confidence to which their high professional Reputation gives them so just a
Title ; but I am persuaded that it would be more satisfactory to those Learned
Persons themselves, as it would be far more agreeable to me and my Colleagues,
that Claims of such peculiar Delicacy and Importance should be decided, not
on the Responsibility only of the Judgment of The Queen’s Advocate and the
Attorney and Solicitor General, but on that of the proper Tribunals, after a
full Investigation of all the Facts of the Case, and of all the Principles of Law
bearing upon them. : :

-~ On such Subjects as the present little Advantage is gained, while much Incon-
venience is incurred by Concealment. The Public at large are so deeply interested
in the Result, that they are entitled to know the Progress of the Discussion,
when no positive Injury can arise from the Disclosure ; you have therefore my
Authority to communicate this Despatch or any Passages of it which you may think
it not inconvenient to communicate to the Petitioners of the Church of Scotland,
as the Answer to their Application. They will perceive that their Request for
the Grant of certain peculiar Advantages to their own Church proceeds on an
Assumption the Accuracy of which is yet to be decided,—the Assumption,
namely, that the Church of England has acquired a valid and lawful Title to
the Endowments made in her Favour in January 1836, and to the Spiritual
Jurisdiction which is supposed to be incident to those Endowments.
I have, &ec. .
(Signed) GLENELG.

First Enclosure in No. 4.
(Copy.) -

Sir, : : Downing Street, 12th April 1837,
The Statute 31 Geo. 8. c. 1. s. 38. enables His Majesty to authorize the
respective Governors of Lower Canada and of Upper Canada, with the Advice
of the Executive Council, to constitute within each Township or Parish a
Parsonage or Rectory according to the Establishment of the Church of
England, and to endow every such Parsonage or Rectory with so much of the
Clergy Reserves as the Governor, with the Advice of the Council, shall judge
to be expedient, under the then existing Circumstances of such Township
or Parish. : : o
The Governor’s Commission, dated the 6th of July 1835, following in this
respect the ancient and established Form, authorizes the Governor, or in his
Absence the Lieutenant Governor, with the Advice of the Executive Council,
to erect Parsonages in each Township or Parish according to the Establishment
of the Church of England, and to endow any such Parsonage or Rectory with
(48.) : C2 any

No. 4.
Lord Glenelg
to
Lieut. Governor
Sir F. B. Head,
6th July 1837.

Enclosure.
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No. 4. any Part of the Clergy Reserves, «subject nevertheless” (to quote the precise:
Lord Glenel  Words of the Commission) “to such Instructions touching the Premises as
Lieut g’ovemor ¢ shall or may be given you by Us under Our Signet and Sign Manual, or by:
Sir F. B, Head, ‘¢ Our Order in Our Privy Council, or through one of Our Principal Secre-'-

6th July 1837. ¢ taries of State.” ‘ )

* Thus the Authority which His Majesty was enabled by Parliament to impart
to the Governor was, in fact, so imparted to him, sulject to the King’s further
Instructions.

From the Date of the Statute 31st Geo. 8. until the Year 1835 the Power
of constituting and erecting Parsonages or Rectories was never exercised in,
Upper Canada ; but at the Close of that Year it was called into exercise by,
the then Lieutenant Governor Sir John Colborne. The Intention to adopt
this Measure was not communicated by Sir John Colborne to His Majesty’s.
Government, nor was the Measure itself ever reported by that Officer, having.
been taken immediately before his Resignation of the Government into the,
Hands of his Successor Sir Francis Head. The total Number of Rectories
thus established appears to have been Fifty-seven. ,

Having recently received from Sir Francis Head a Report on the Subject,..
enclosing the Minutes of the Executive Council of Upper Canada of the
15th January 1836, I enclose a Copy of those Minutes. You will perceive
from them that the Council founded their Recommendation of this Measure on.
a Despatch from Lord Goderich of the 5th April 1832, from which they quote
One Passage. That Passage, however, is not accurately described.. Lord
Goderich 1s represented in the Minutes as expressing his Desire “that a
¢ moderate’ Portion of Land should be assigned in each Township or Parish
 for ensuring the future Comfort, if not the complete Maintenance, of the

Rectors.” On referring to the Despatch itself it appears that it expressed
ais Lordship’s Opinion that the greatest Benefit to the Church of England
would be derived from applying a Portion at least of the Funds under the
Control of the Executive Government “in preparing, as far as may be prac-
“ ticable, for profitable Occupation, that moderate Portion of Land which you
¢ (Sir J. C.) propose to assign in each Parish for increasing the future Comfort
“ if not the complete Maintenance of the Rectors.” The Distinction between
the Earl of Ripon’s Language and the Terms in which it is thus. quoted is
important. It conveys no Signification of His Majesty’s Pleasure, nor indeed
any Instruction, respecting the Erection of Parsonages and Rectories, nor even.
with regard to the Grant of Land for the Maintenance of the Clergy. The
main Subject of the Passage is the Application of certain Funds in preparing
for profitable Occupation certain Lands, and those Lands are ‘indicated
merely by a passing Reference to some Intention entertained and announced
by Sir J. Colborne. The Records of this Office contain no Despatch from. .
Sir J. Colborne in which any Allusion is made to the Subject. It may therefore
be inferred that Sir J, Colborne’s Intentions were made known to Lord Ripon
through some private and unofficial Channel.

The Council however appear to have understood Lord Ripon’s Expressions
as such an Intimation of the King’s Pleasure as would Justify the Erection
and Endowment of Fifty-seven Rectories. That the Words were not desioned
by his Lordship to be so understood may with some Confidence be inferred
from the following Circumstance :—The Statute 31 Geo. 8. sec. 36 to 40.
enables the Provincial Legislature, on certain Conditions, to repeal so much of
that Act as relates to the Clergy Reserves. On the 21st of November 1851
that is, Six Months before the Date of the Despatch to which Reference i;
made by the Executive Council, Lord Ripon addressed to SirJ. Colborne
Despatch, in which the Provincial Legislature were invited to exercise this
Power, and he expressly recommended that the Repeal should embrace all the
Clauses in question, amongst which are included those which relate to the
Erection and Endowment of Rectories. The Despatch of the 5th of April
1832 was marked Cpnﬁdential ;7 and it would seem impossible that Lord
R_lpon could have designed, by such a Communication, tblconvey to the
Lieutenant Governor the King’s Sanction for neutralizing to a considerable
Extent the Effect of that Repeal, which Five Months before his Lordship had
recommended in a Public Despatch. 4 P

Enclosure No, 1.

I enclose
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T enclose for your Perusal Copies of the Two Despatches of the 21st No-
vember 1831, and of the 5th of April 1832.

The Questions which I would propose for your Consideration are the
following :

First, Adverting to the Terms of the Statute 81 Geo. 3d. Cap. 31. sec. 36
to 40., and to the Terms of the Royal Commission, could the Lieutenant
Governor, with the Advice of the Executive Council, lawfully constitute and
erect or endow any Parsonage or Rectory within the Province without the
further Signification of His Majesty’s Pleasure ?

Secondly, Can Lord Ripon’s Despatch of 5th April 1832 be regarded as
signifying His Majesty’s Pleasure for the Erection of Parsonages, or for the
Endowment of them, or for either of those Purposes?

Thirdly, Are the Erection and the Endowment of the Fifty-seven Rectories
by SirJ. Colborne valid and lawful Acts?

Fourthly, If the preceding Questions be answered in the Affirmative, have
the Rectors of the Parishes so erected and endowed the same Ecclesiastical
Authority within their respective Limits as are vested in the Rector of a
Parish in England, or within what other Bounds is that Authority restricted ?

You will have the goodness to consider these Questions in consultation with

Vide Page 48. -

Vide Page 53.

the King’s Advocate and Mr. Solicitor General, and report to me your and -

their joint Opinion upon them.
I have, &ec. ,
The Attorney General, (Signed) GLENELG.
&e. &c. &c. '

Second Enclosure in No. 4.
(Copy.)
‘ My LOl‘d, Doctors Commons, 8th June 183%.

WE are honoured with your Lordship’s Letter of the 12th of April, stating
that the Statute 31 Geo. 3. c.81. s.88. enables His Majesty to authorize the
respective Governors of Upper Canada and of Lower Canada, with the Advice
of the Executive Council, to constitute within each Township or Parish a Par-
sonage or Rectory, according to the Establishment of the Church of . England,
and to endow every such Parsonage or Rectory with so much of the Clergy
Reserves as the Governors, with the Advice of the Council, shall judge to be
expedient under the then existing Circumstances of such Township or
Parish.

That the Governor’s Commission, dated the 6th July 1835, following in this
respect the ancient and established Form, authorizes the Governor, or in his
Absence the Lieutenant Governor, with the Advice of the Executive Council,
to erect Parsonages in each Township or Parish according to the Establish-
ment of the Church of England, and to endow any such Parsonage or Rectory
with any Part of the Clergy Reserves, ‘“subject nevertheless (quoting the
¢ precise Words of the Commission) to such Instructions touching the Premises
“ ag shall or may be given you by Us, under Our Signet and Sign Manual, or
“ by Our Order in Our Privy Council, or through One of Our Principal
¢« Secretaries of State.” :

Thus the Authority which His Majesty was enabled by Parliament to impart
to the Governor was in fact so imparted to him, subject to the King’s further
Instructions. ‘ ‘ ‘

That from the Date of the Statute 31 Geo. 3. until the Year 1835, the
Power of consolidating and erecting Parsonages or Rectories was never
exercised ‘in Upper Canada ; but that at the Close of that Year it was called
into exercise by the then Lieutenant Governor Sir John Colborne. That the
Intention to adopt this Measure was not communicated by Sir John Colborne
to His Majesty’s Government, nor was the Measure itself ever reported by
that Officer, having been taken immediately before his Resignation of the
Government into the Hands of his Successor, Sir F. Head.

That the total Number of Rectories thus established appears to have been
Fifty-seven. | '

7 (48.) OF: That

Enclosure No. 2.
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i i : y the Subject,
That having recently received from Sir F. Head a Report on 0jec
enclosing the gMinutes ﬁf the Fixecuti.\g Courtlﬂctlil oi glfi)gﬁieg?nada of 15th Ja-
ary 1886, vour Lordship encloses a Copy ot those lMinutes. _
nulelrat we,s}lllall perceivepfrom themn that the Council foqndgdfﬂﬁmg t%ezor;xii
mendation of this Measure on. a Despatch from Lord Goderlchho the 5 ?xot
1832, from which they quote one Passage ; that Passage_, owever, 1
, ' rich i ted in the Minutes as
accurately described. That Lord Goderich is represen e
expressing his Desire *that a moderate Portion of Land shou 4 e zusxﬁ, !
¢ 'such Township or Parish for ensuring the future Comfort if not the.com-
¢ fortable Maintenance of the Rectors.” ] . .
'i?hat, on referring to the Despatch itself, it appears that 1t exlpregsed 11113
Lordship's Opinion that the greatest Benefit to the Church of Eﬂg zén wolu .
be derived from applying a Portion at least of the Funds under the ( orﬁro fq
the Executive Government  in preparing, as far as may be practlpaJ eC (ir
« profitable Occupation, that moderate Portion of Land which you §81é - ol-
« borne) propose to assign in each Parish for increasing the future Comiort,
“ if not the complete Maintenance of the Rectors.” The Distinction betwge_n
the Earl of Ripon’s Language and the Terms in yvh1c’h it is thus qu_otg 13
important. It conveys no Signification of His Majesty’s Pleasure, nor mdee
any Instruction respecting the Erection of Parsonages and Rectories, nor even
with regard to the Grant of Land for the Maintenance of the Clergy. The
main Subject of the Passage is the Application of certain Funds in preparing
for profitable Occupation certain Lands, and those_Lands are indicated merely
by a passing Reference to some Intention entertained and announced by Sir
J. Colborne. That the Records of the Colonial Office contain no Despatch
from Sir J. Colborne, in which any Allusion is made to the Subject. It may
therefore be inferred that Sir J. Colborne’s Intentions were made known to
Lord Ripon through some private and unofficial Channel. =~ , ]
The Council, however, appear to have understood Lord Ripon’s Expression
as such an Intimation of the King’s Pleasure as would justify the Erec-
tion and Endowment of Fifty-seven Rectories. That the Words were not
designed by his Lordship to be so understood may, with some Confidence,
be inferred from the following Circumstances :—The Statute 81 Geo. 8. s. 36.
to 40, enables the Provincial Legislature, on certain Conditions, to repeal so
much of that Act as relates to the Clergy Reserves: On the 21st of Novem-
ber 1831, that is, Six Months before the Date of the Despatch to which
reference is made by the Executive Council, Lord Ripon addressed to Sir
J. Colborne a Despatch, in which the Provincial Legislature were invited to
exercise this Power, and he expressly recommended that the Repeal should
embrace all the Clauses in question, amongst which are included those which
relate to the Erection and Endowment of Rectories.
That the Despatch of the 5th of April 1832 was marked * Confidential,” and
it would seem impossible that Lord Ripon could have designed by such a
Communication to convey to.the Lieutenant Governor the King’s Sanction for
neutralizing, to a considerable Extent, the Effect of that Repeal which Five
Months before his Lordship had recommended in a public Despatch. ‘
Your Lordship encloses for our Perusal Copies of the Two Despatches of
the 21st of November 1831 and of the 5th April 1832,

The Questions which your Lordship is pleased to propose for our Considera-
tion are the following :—

First, Adverting to the Terms of the Statute 31st Geo. 3. Cap. 31. Sec. 36.
to 40. and to the Terms of the Royal Commission, could the Ljeutenant
Governor, with the Advice of the Executive Council, lawfully constitute -and

erect or endow any Parsonage or Rectory within the Province without the
further Signification of His Majesty’s Pleasure ?

Secondly, Can Lord Ripon’s Despatch of the 5th April 1832 be regarded |
as signifying His Majesty’s Pleasure for the Erection of Parsonages, or for the
Endowment of them, or for either of those Purposes ? :

Thirdly, Are the Erections and Endowment of the Fifty-seven Rectories
by Sir J. Colborne valid and lawful Acts ?

Fourthly, If the preceding Questions be answered in the Affirmative, Have
the Rectors of the Parishes so erected and endowed the same Ecclesiastical

Authority
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Authoi*ity within their respective Limits as is vested in the Rector of a Parish No. 4,
in England, or within what other Bounds is that Authority restricted ? Lord Glenelg
And your Lordship is pleased to request that we would consider these Ques- to

fa e 3 . . .y s Lieut.
tions in consultation, and report to your Lordship our joint Opinion upon g p (B}OVHezzg:

them. 6th July 1837,
‘= In obedience to your Lordship’s Commands we have considered the several
Questions, and have the Honour to report that, adverting to the Terms of the Enclosure No. 2.
Statute 31 Geo. 8. Cap.31. Sec. 86. to 40., and to the Terms of the Royal ~—
Commission, we are of opinion that the Lieutenant Governor, with the Advice
of the Executive Council, could not lawfully constitute and erect or endow any
Parsonage or Rectory within the Province without the further Signification of
His Majesty’s Pleasure.

Secondly, We are of opinion that Lord Ripon’s Despatch of the 5th April
1832 cannot be regarded as signifying His Majesty’s Pleasure for the Erection
of Parsonages, or for the Endowment of them, or for either of those Purposes.

Thirdly, We are of opinion that the Erection and the Endowment of the
Fifty-seven Rectories by Sir J. Colborne are not valid and lawful Acts.

We have, &c.
(Signed) J. Dopson.
J. CAMPBELL.

The Lord Glenelg. ‘ R. M. Rovrze.
&c. &c. &c.
No. 5.
- (No. 102.) _ _
Copry of a Desparcu from Sir F. B. Heap, Bart.,, Lieutenant Governor of L 1\?}-55
Upper Canada, to Lord GLENELG. S’fru{? B Hoad
My Lord, Toronto, 16th September 1837, to

I mave the Honour to inform your Lordship that in obedience to your Lord- lg*t%"i“lte“leég’.
ship’s Commands as expressed to me in your Despatch, No. 199., dated 6th July bR e
1837, I immediately communicated a Copy of the said Despatch to the Arch-
deacon of York, whose Report on the Subject of the Rectories shall be trans-
mitted to your Lordship as soon as I shall receive it. In the meanwhile,
however, I deem it advisable to forward to your Lordship Copies of the following
Documents, which appear to me to bear upon the Case submitted by your
Lordship for Opinion to the King’s Advocate and to the Attorney and Solicitor
General :— :

1. Copy of a Despatch from Lord Bathurst to Mr. President Smith, dated
2d April 1818. ,

2. Copy of a Despatch from Lord Bathurst to Major General Sir Peregrine
Maitland, dated 22d July 1825. .
. 8. Copy of a Report of the Honourable the Executive Council on the
Subject of Parsonages and Rectories to be constituted and erected in every
Township or Parish within this Province, according to the Establishment of the
Church.of England, dated 21st November 1825.

I have, &c.
(Signed).  F. B. Heap..

V4

NS First Enclosure referred to in No. 5. \ Enclosure No. 1.
(Copy.) | . - .
Sir, - . Downing Street, 2d April 1818.
The Bishop of Quebec has frequently brought under my Consideration the
Advantages which would result to the Interests of the Church of England in
the Province under your Government from the legal Establishment of Parishes
and Rectories in conformity with the Provision contained in the 31st Geo. 8.
Cap. 31.
Xs I entirely concur with his Lordship in the Propriety of adopting a
Measure calculated to give to the Protestant Church in the Canadas the
(48.) C 4 Support
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in the Contemplation. of the Parliament -of this Country
to afford to it, I have not failed to submit his Lordship’s Representation to
the Prince Regent, and I have received His Royal Highness’s Commands  to
instruct you to take the necessary legal Measures for constituting and erecting
Rectories and Parishes in every Township within the Province under, your
Government ; and you will also take care that it be distinctly understood that the
Constitution of Parishes and Rectories can give no Claim whatever to any Incum-
bent to receive Tithes of the Land within the Limits of his Parish ; all Claim. of
that Nature having been effectually annulled by the Provision for the Support of
a Protestant Clergy made in the S1st of the King, and by the declaratory Law
passed by the Legislature of the Province in 1816. The Endowment of the
several Rectories with due Portions of the Clergy Reserves will be necessarily
a Matter of future Consideration, and until the more general Settlement and
Cultivation of the Province shall have taken place, I consider it advisable that
the Management of the several Reserves should, as is the Case in the Lower
Province, be vested in a Corporate Body, or continue, as at present, under the
Control of the Lieutenant Governor and Executive Council. ;

I have, &c.

Mr. President Smith, (Signed) BaTHuURST.
&e. &c. &c

Support which it was

Second Enclosure referred to in No. 5.
(Cop)f.) ’ ;
Sir, . . Downing Street, 22d July 1825.

I have received His Majesty’s Commands to direct that you do from Time
to Time, with the Advice of the Executive Council for the Affairs of the
Province of Upper Canada, constitute and erect within every Township or
Parish which now is or hereafter may be formed, constituted, -or erected within
the said Province, One or more Parsonage or Rectory or Parsonages or Rec-
tories according to the Establishment of the Church of England ; and that you
do from Time to Time, by an Instrument under the Great Seal of the said
Province, endow every such Parsonage or Rectory with so much or such
Parts of the Land so allotted and appropriated -as aforesaid in respect of any
Lands within such Township or Parish which shall have been granted sub-
sequently to the Commencement of a certain Act of the Parliament of Great
‘Britain passed in the Thirty-first Year of the Reign of His late Majesty King
George the Third, intituled “ An Act to repeal certain Parts of an Act passed
“ in the Fourteenth Year of His Majesty’s Reign, intituled ¢ An Act for
¢ making more effectual Provision for the Government of the Province of
¢ Quebec in North America, and to make further Provision for the Govern-
“ ment of the said Province,”” or of such Lands as may have been allotted
and appropriated for the same Purpose by or in virtue of any Instruction
which may have been given by His said late Majesty before the Commence-
ment of the said Act, as you shall, with the Advice of the said Executive
Council, judge to be expedient under the existing Circumstances of such
Township or Parish.

You shall also present to every such Parsonage or Rectory an Incumb
or Mg}lstert of; htheRChurcP (l)1f England who shall have beeny duly olrlctlreltixfgs
according to the Rites of the said Church, and ly fi i i
such Vacancies as may happen therein. Supply from Hime to, Txme}
I have &c.

Major General «
Sir Peregrine Maitland, K. C. B. (Slg“, ed) Barnaugst.
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Third Enclosure referred to in No. 5.

(Copy.)
Executive Council Chamber at York, Monday, 21st November 1825.

PRESENT,

The Honourable William Campbell, Chief Justice, Chairman.
The Honourable James Baby.
The Honourable and Reverend Doctor John Strachan.

To His Excellency Sir Peregrine Maitland, K.C.B., Lieutenant Governor
of the Province of Upper Canada, and Major General commanding
His Majesty’s Forces therein, &c. &c. &c.

May it please your Excellency,

The Executive Council, having had under their Consideration the Despatch
of the Right Honourable Earl Bathurst, His Majesty’s Principal Secretary of
State for the Colonies, dated Downing Street, 22d July 1825, directing your
Excellency, by His Majesty’s Commands, to constitute and erect from Time to
Time, with the Advice of the Executive Council for the Affairs of the Province
of Upper Canada, within every Township or Parish which now is or hereafter
may be formed, constituted, or erected within the said Province, One or more
Parsonage or Rectory or Parsonages or Rectories according to the Establishment
of the Church of England ; and that your Excellency do from Time to Time,
by an Instrument under the Great Seal of the said Province, endow every such
Parsonage or Rectory with so much or such Parts of the Land so allotted and
appropriated as aforesaid in respect of any Lands within such Township or
Parish which shall have been granted subsequently to the Commencement of a
certain Act of the Parliament of Great Britain passed in the Thirty-first Year
of the Reign of His late Majesty King George the Third, intituled ¢« An Act
 to repeal certain Parts of an Act passed in the Fourteenth Year of His
‘¢ Majesty’s Reign, intituled ¢ An Act for making more effectual Provision for
“ the Government of the Province of Quebec in North America, and to make
¢¢ further Provision for the Government of the said Province,’” or of such Lands
as may have been allotted and appropriated for the same Purpose by or in
virtue of any Instruction which may have been given by His said late Majesty
before the Commencement of the said Act, as your Excellency shall, with the
‘Advice of the said Executive Council, judge to be expedient under the
existing Circumstances of such Township or Parish,—most respectfully
report :—

Bf hat they are convinced of the Propriety of dividing the Province into
Parishes with as little Delay as possible, not only because it appears neces-

- sary before the new System of Land-granting goes into operation, which
implies “such Division to have previously taken place; but as giving a rehi-
gious Character to the Country; but in carrying the Measure into effect,
the Townships not being of equal Dimensions, though all too large for One
Parish, the Board find some Difficulty in advising into how many they
ought to be divided.

" On reference to the Surveyor General it is found that a numerous Class

“of Townships are those of Nine Miles by Twelve, containing about 69,000
Acres, One Seventh of which, or about 9,800 Acres, is the Appropriation
set apart for the Maintenance of a Protestant Clergy.

Assuming only Two Parishes for each of these Townships, it is humbly
submitted, that the Appropriation be divided into Three Parts, and, after
forming any such Township into Two Parishes by a Division as convenient as
Circumstances will admit, that Three thousand three hundred Acres, or One
Third of the Appropriation, be attached as an Endowment to the Parsonage
of each from the Reserves appertaining or belonging to such Parish ; and 3
similar Proportion be observed in Townships of other Dimensions; that the
remaining One Third, consisting of about Three thousand two hundred Acres,
be reserved in the Possession of the Corporation for general Purposes, the same
to be sold when it shall be deemed for the Interest of the Church; the
Proceeds of such Sale to be funded in the British Stocks, and the Interest only
to be applied to the Support of a Protestant Clergy.

That a general Fund gradually accumulating as Sales of this One Third take

place will be found extremely convenient for the Support of Clergymen in
(48.) D Parishes
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i i i i ilable, and likewise to
Parishes till their respective Endowments l?ecome available, anc

sl?;l;ly Salaries to the glergymen established in such Towns and Villages as may
from Time to Time grow up in different Parts of the P.ro‘v.mcg, and for which
there is no particular Provision, and likewise for such Dignitaries as the Church

Establishment may be found to require.

eneral disposable Fund becomes further necessary from this Circum-
sta?xl(lzgltl%at many rIPownships were settled before 1791, and therefore contain
no Reserves, others in which the Reserves form a Block in the Middle, and
cannot therefore be productive for a long Time; consequently the Clergymen of
such must in the Interim be supported out of the general Fund.

That the Endowment attached to each Parsonage or Parish shall remain with
the Corporation for the Purpose of managing and leasing till assumed by the
Incumbent as herein-after provided ; the Proceeds, while under such Manage-
‘ment, being paid into the general Fund.

That the Two Parishes into which any Township is divided may be at first
conferred upon the same Incumbent, who shall_ be required to serve at each
once in every Sabbath, except where the Ordinary may deem it expedient to
order otherwise. :

That so soon as any Clergyman shall prefer his Endowment to the Salary
allowed him by Government out of the general Fund arising from Lands sold
or leased, it shall be permitted him to do so; and his Salary in such Case shall
be transferred to another Parish. For example, suppose in Cornwall, Brock-
ville, or Kingston, &c. the whole Endowment, 6,600 Acres, is divided into
Sixty-six Tarms of 100 Acres each, and that such Farms let for 57, -they. Woul_d
produce a Revenue of 830L, on which the Incumbent would relinquish his
Salary of 2001 Sterling, and take the Endowment.

It is further humbly submitted, that as soon as the Endowments of each of
the Parishes into which any Township is divided become sufficient to support a
Clergyman, One shall be appointed to each at the Request of the Ordinary,
saving the Rights of the Incumbent for the Time being. :

. In building Churches reference, it is respectfully conceived, should be had
to the probable Population of the Parish, so that the Number of Pews may be
sufficient for its Accommodation ; but vacant Pews, till required by the Parish-
ioners, to be at the Disposal of the Vestry by leasing for the Benefit of the
Church. :

It is also respectfully recommended that the Incumbents of Parishes be
restricted in leasing to Three Lives, or T'wenty-one Years, the usual Time in
such Cases.

~ As it appears from the Despatch of Lord Bathurst, as well as from 31st of
His late Majesty, that, besides One Seventh of the whole Lands which by that
Act has been set apart for the Maintenance of a Protestant Clergy, certain
other Appropriations have in some Instances been previously made by virtue
of Instructions from His said late Majesty, a Return of these from the Sur-
veyor General, together with the Lands appropriated for each Township or
Parish respectively, will be found necessary to enable your Excellency in Council
to point out the particular Lots or Parcels of Land which shall form the Endow-_
ment of any Parsonage or Rectory. "

Should your Excellency be pleased to approve of these Suggestions, it is
humb_]y submitted, that Lord Bathurst’s Despatch, with this Report, be referred
to His Majesty’s Attorney General, that the necessary legal Steps may be
immediately taken for dividing the Province into Parishes, and constituting and
erecting Parsonages or Rectories, with the Endowments, as herein advised.

All which is most respectfully submitted.

(Signed) WiLLIAM CampBELL, C.J.
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No. 6.
(No.108.)

Copy of a Despatcm from Sir F.B. Heap, Bart., Lieutenant Governor of
Upper Canada, to Lord GLENELG.

My Lord, Toronto, 16th September 1837.
Ar the Request of the Synod of Canada in connexion with the Church of
Scotland, I have the Honour to transmit to your Lordship an Address from
that Body to the Queen.
I am further requested to forward Two Memorials from the same Body
addressed to your Lordship, having reference to the Claim of that Church to a
Share of the Revenue accruing from the Clergy Reserves, and to the Rectories

lately constituted in this Province.
/ I have, &c.
(Signed) F. B. Heap.

Enclosure in No. 6.

To the Right Honourable Lord Glenelg, one of Her Majesty’s Principal
Secretaries of State, the Memorial from the Synod of the Presbyterian
Church of Canada, in connexion with the Church of Scotland.

My Lord, , ‘

Your Memorialists in Synod assembled have received through His Excellency
Sir Francis Bond Head an Extract of a Despatch from your Lordship, signifying
that the Law Officers of the Crown have given an Opinion that the Acts
of the late Lieutenant Governor Sir John Colborne, establishing Fifty-seven
Rectories in Upper Canada, against which the Presbyterian Body of this
Province petitioned His late Majesty, were not valid and lawful Acts, and
farther, that your Lordship instructed the Lieutenant Governor to the following
Effect : ** That your Lordship feels it is possible that the Statement on which
‘the Law Officers of the Crown may have founded their Opinion may be erro-
neous or defective, and also that they may have misapprehended the Law, and
that your Lordship has therefore directed His Excellency to invite the Bishop
of Montreal and Archdeacon of York to inform His Excellency whether they
are aware of any material Fact omitted in the Case laid before the Crown
Lawyers, or inaccurately stated there, or of any important Argument which may
be supposed to have escaped the Notice of those Learned Persons, and that if any
such Error or Oversight should appear to His Excellency to have been com-
mitted, His Excellency is directed by your Lordship to suspend all further Pro-
ceedings until His Excellency shall have reported to your Lordship on the Case,
and shall have received your Lordship’s further Instructions.”

Your Memorialists not being aware of the Reasons why an Appeal for Infor-
mation should be made to the Bishop of Montreal and the Archdeacon of
York in reference to the Grounds on which the local Government acted in
this Instance, especially as all these Grounds must have been in possession of
Her Majesty’s Government at the Time the Case was submitted to the Law
Officers of the Crown, yet since it has pleased your Lordship to make such a
Reference, your Memorialists, whose Rights are very materially involved in the
proper Adjudication of this Question, respectfully crave that your Lordship
may be pleased to put them in possession of all such Information as may be
necessary to defend the Members of the Church of Scotland in this Province
from the Injury that may arise from ex-parte Evidence.

Your Memorialists are given to understand, from high Authority, that since
the Despatch of Lord Goderich has been declared an insufficient Ground for
the Establishment of these Rectories, that the Abettors of the Act will allege
some Despatch of Lord Bathurst in 1825, as better Authority. Your Memo-
rialists crave your Lordship’s Attention to the Inconvenience and Injustice that
may arise to Her Majesty’s Subjects in this Colony from the Administrators of
the local Government acting on Despatches of very old Date, especially when
‘Despatches more recent are in their Possession, and when the Position of
Colonial Affairs which called forth the former may be entirely changed.

(48.) - Deg - - Finally,
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Finally, That as your Memorialists. are of opinion that several of the Clauses
in the Act 81 Geo. 3., referring to the kstablishment of the Church pf'
England in this Province with the same Plenitude of Privileges she possesses in
England, are an Infringement of the Rights of Members of the Church of
Scotland in a British Colony as secured by the Treaty of Union, your Memo-
rialists respectfully crave that your Lordship may be pleased to advise the
withholding of the Royal Assent to this Act until the Presbyterian Body in this

Country shall have been fully heard in their own Defence.
' Your Memorialists, &c.

In N d by Appointment of Synod, this 6th Day of Sept. 1837,
7 AR SAE DY Sppom o AEx. GXLE, Moderator.

No. 7.
(No. 244.) ) _
Cory of a DesparcH from Lord GrenEeLG to Sir F. B. Heap, Bart., Lieutenant

Governor of Upper Canada.

Sir, Downing Street, 15th November 1837.

I mave received your Despatch No. 102., of the 16th September, informing
me of the Steps which you had taken on the Receipt of my Despatch No. 199.,
of the 6th July last, and transmitting Copies of several Documents which
appeared to you to bear on the Case referred 'to. I abstain from expressing
any further Opinion on this Subject, until I shall have received the Report to
which you advert from the Archdeacon of York,

. I have, &c.
(Signed) GLENELG.

No. 8.
(No.118.) '
Cory of a Desparcu from Sir F. B. Heap, Bart.,, Lieutenant Governor of
Upper Canada, to Lord GLENELG. '

My Lord, - Upper Carada, Toronto, 18th October 1837.

Havine in compliance with your Lordship’s Directions furnished the Arch-
deacon of York with a Copy of your Lordship’s Despatch No.199., on the
Subject of certain Rectories established and endowed by Sir John Colborne
previously to his leaving this Government, I have now the Honour of trans-
mitting to your Lordship the Archdeacon’s Report thereon.

I have, &ec.
(Signed) F. B. HEap,

Enclosure in No. 8.
Report of the Archdeacon of York.

Sil‘, Toronto, Upper Capada, 12th October 18374

I have the Honour to acknowledge your Letter of the 11th ult., transmitting
to me, by Desire of His Excellency the Lieutenant Governor, a Copy of a
Despatch of the Right Honourable Lord Glenelg, Her Majesty’s Secretary of
State for the Colonies, dated the 6th Day of July last, respecting the Establish-
ment of certain Rectories in this Province, and the endowing them with Lands
for the Support of the resident Clergymen.

I perceive that his Lordship has been pleased to direct that a Reference
should be made to me as Archdeacon of this Portion of the Diocese upon the
Subject of this Despatch and its Enclosures, in order that I may state to his
Lordship whether in the Case which he has submitted for the Opinion of the
Law Officers in England any Fact or Circumstance has been left unnoticed
which might have influenced their Decision.

I am
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I am thankful for the Opportunity thus afforded me of communicating officially
the following Facts in vindication of the Course which has been pursued in
this Part of His Majesty’s Dominions for affording in Time a secure but a very
moderate Provision for a very small Number of the resident Clergy of the Church
of England.

The clear and express Enactments of the Statute 31st Geo. 3d. Chap. 31.,
providing for the Erection of Parishes in Upper Canada, could not for many
Years be acted upon in this Province, because it continued almost a dense
Forest tiil after the American War of 1812. Few or no Reserves were leased,
and consequently there were no Funds at the Disposal of the Government ;
the few Clergymen of the Church of England then resident in the Colony were
supported as Missionaries by annual Salaries derived from the British Govern-
ment, and from the venerable Society for the Propagation of the Gospel in
Foreign Parts. But though the Situation of the Colony rendered it inexpedient,
or rather impossible, to erect Parsonages and Rectories, the Delay did not arise
from any Doubt on the Part of the Provincial Government that full and suffi-
cient Power was given to the Governor or Lieutenant Governor in Council by
the Royal Commission, and the Instructions with which it was accompanied :
had there been the slightest Hesitation on this Point in Upper Canada, it weuld
have been removed by the Proceedings in the Sister Province. So far back as
June 1801, at the Instance, I believe, of the Lord Bishop of Quebec, Steps
were taken to establish Parishes and Rectories in Lower Canada; and in like
Manner since the Peace of 1815 such Proceedings have been from Time to Time
had in this Province as seemed best calculated to cherish and gradually to build
up the Church as a permanent Ecclesiastical Establishment for the Religious
Instruction of the Inhabitants according to the Principles, Rites, and Ceremonies
of the National Church of England.

On the 9th of March 1815 the Executive Council, under the Administration
of General Sir Gordon Drummond, in reporting on the Petition of the Reverend
John Strachan for Remuneration for Monies expended on the Parsonage House of
Cornwall for the Residence of the Minister of the Church of England, recom-
mended * that whenever a Church is erected and a Minister appointed to reside
“ in any Township, the Wardens may be authorized to erect a Parsonage
«« House by anticipating the Produce of the Clergy Reserves in the Township,
¢ by Loan of a Sum not exceeding Four hundred Pounds, the Principal and
¢¢ Interest of which Loan shall be paid by such Person as may be charged with
s the Receipt of the Clergy Reserve Rents within the Township as they may
‘¢ become productive. That the Charge on Insurance and ordinary Tenant’s
¢ Repairs shall be defrayed by the Incumbent, and all other Repairs by such
¢ Means as the building.”

The Report in Council suggesting this Principle for future Guidance in
building and erecting Parsonage Houses was transmitted to the Right Honour-
able Lord Bathurst, Principal Secretary of State, for the Approbation of His
Royal Highness the Prince Regent. “I'o this an Answer was returned by Lord
Bathurst, dated 10th October 1815 :—¢ The Claim of the Reverend Doctor
¢¢ Strachan, the present Minister of York, appears from the Report of the Coun-
¢ cil to be deserving of Consideration, and you will therefore consider yourself
¢ authorized to make the Payment which they have recommended.” ,

As the Fund arising from the Rents of Clergy Reserves under Lease accu-
mulated very slowly Application was made to His Majesty’s Government by
the First Bishop of Quebec, soliciting that the Clergy in a corporate Capacity
might be entrusted with the Power of leasing ; and accordingly the Corporation
for managing the Clergy Reserves in Lower Canada was established by an
Instrument under the Great Seal of that Province in 1816, which Instrument
bad been originally draughted in that Colony by the Law Officers of the
Crown. This Draught was sent to the Secretary of State for the Colonies, Lord
Bathurst, for the Approval of the King’s Government, and it was returned
with the Sanction of Government and an Order to Sir John Sherbrooke to
cause Letters Patent of Incorporation to be issued in the Terms of the Draught.
A similar Instrument at the Instance of the Bishop was recommended by the
Executive Council of this Province on the 20th October 1818, and was made
Patent under the Great Seal of Upper Canada on the 80th of April 1819.
Since that Period greater Facilities have been afforded to the Issue of Leases,
and their Number has in consequence rapidly increased.
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About the same Time the Lord Bishop of Quebec had earnestly pressed
upon the Consideration of His Majesty’s Gpvernment ’ghe Expediency of
dividing the Provinces into Parishes; and it appears, In consequence of"
his Lordship’s Application, an Instruction from the Secretary of State was
transmitted to Mr. President Smith, then administering the Government, dated
the 2d Day of April 1818, conveying the Authority of His Royal Highness
the Prince Regent for erecting Parishes and Rectories in conformity to the
Statute 31st Geo. 8. Chap. 81. Sect. 3S. o L :

The Principle already adopted in this Province for building Parsonage
Houses appeared so much in accordance with the Spirit of this ‘Instruction
that the Colonial Government was encouraged to proceed as fast as the small
Means at their Disposal allowed, in the Hope of at least furnishing at no
distant Period comfortable Places of Residence for the Missionaries then in
the Province. As small Parcels of Land were attached to each Parsonage on
its Erection, it was believed that it would be easy to complete the Endowment
with due Portions of the Glebes and Clergy Reserves when the Bishop should
think proper to proceed to Institution. This gradual Mode of establishing
the Church, though necessarily slow from the Smallness of the I unds, was
nevertheless following by Degrees the increasing Settlement and Cultivation
of the Province, and meeting, in as far as the Government was able, its growing
Wants for Religious Instruction. Upper Canada even in 1818 was still in
comparison a Wilderness ; and therefore no Measure of a general Character,
constituting and erecting Townships (many without any Inhabitants) into
Parishes and Rectories, would have been found beneficial. Moreover it could
not be foreseen where the Population would most rapidly congregate ; it was
therefore thought most useful and advisable to husband the scanty Funds, and
reserve them for Applications from populous Townships and Places as they
offered, and decide upon the Amount of Assistance to be given according to
their particular Merits. In this Way Parsonage Houses were built, or partly
so, at Cornwall, Brockville, Bath, Cobourg, and Ancaster, and Promises made
to many other Places so soon as the growing TFunds arising from Leases would

ermit.

d Had not their limited Means prevented the Provincial' Government from
proceeding to any great Extent with the Commands of His Royal Highness
the Prince Regent, communicated in this Instruction, the Question of Tithes
at this Time raised till finally set at rest would have dictated the same Course
of Proceeding. It was considered by the Government of this Province, that
under the comprehensive Words of the 89th Section of the Statute the regu-
larly mducted Rector of any Parish or Rectory created in pursuance of His
Royal Highness’s Instructions might claim to be entitled to Tithes, notwith-
standing the evident Intention of the Statute that the Clergy of the Established
Church should receive their Support from the Produce of the Clergy
Reserves. . : ~

It was not apprehended that a Claim to Tithes would in fact be preferred
by any Rector so inducted; but it was possible, and to prevent Embarrass-
ment and Alarm it was thought prudent not to proceed to the full Extent of
the Royal Instructipns which had been transmitted until an Act should be
passed by the Colonial Legislature, declaring that no Right of Tithes should
ensue upon the Induction into any Benefice in this Province.

A short Act was passed by both Houses of the Legislature of the Colony, de-
clax:mg ¢ that no Tithes should be claimed, demanded, or received by any Eccle-
¢¢ stastical Parson, Rector, or Vicar of the Protestant Church within the Province,
“ any Law, Custom, or Usage to the contrary notwithstanding.” In this Enact-
ment, _which the Writer of this Letter had the Pleasure of bringing forward,
the Friends of the Church of England fully concurred, for they never desired to
retain any thing more than they were entitled to by the most obvious Construe-
tion of a solemn Act of the British Parliament. = This Act, being necessarily
reserved for the Assent of His Majesty, failed, even though noticed in the Royal
Instruction, to receive the requisite Attention in England until the limited
Period of Two Years had elapsed, and it could not therefore become a Law.

In the Year 1821 a similar Bill was passed, of which a Copy accompanies

this Letter, and which, in conformity with the Provisions of the Forty-second

Section of 31st Geo. 8. Chap.81., received the Sanction of His Majesty and
the Imperial Parliament, and was proclaimed on the 20th February 1823.

It



CREATION OF RECTORIES IN UPPER CANADA. 27

It was this Effort to renounce, on the Part of the National Church, any thing
which could reasonably seem invidious in the Provision made by Law for her
Support that gave Occasion to the Discussion of a Question of which I may
truly say that it was started with no Hope of the Results to which it has been
unexpectedly suffered to lead.

Before it can be ultimately disposed of it will be necessary that the Sense of
Parliament should be pronounced upon the Argumentsto be deduced from
History, from the Principles of the Constitution, from the plain Words of the
Statute, from numerous other Acts of the British Parliament, and from a Series
of Public Acts in England and the Colony in which the Impressions of the
Government can be very easily and satisfactorily traced. I shall say no more
now on this Subject than that if the Church of Scotland had a Right to be
regarded under the Actof Union as established anywhere out of Scotland, it was
a Right of which the People of Scotland, of England, and of the Colonies were all
equally ignorant until it was discovered in Upper Canada, One hundred and ten
Years after the Act of Union ; and that if it was really intended by the British
Parliament when the 81st Geo. 3. Chap. 31. was passed to comprehend
the Clergy of the Church of Scotland within the Provisions of that Statute it was
an Intention of which the British Government, the Church of Scotland, and
her Clergy and Adherents in and out of this Province were evidently uncon-
scious for Thirty Years after the Statute passed. Of this there is in my Opinion
satisfactory Proof, both negative and positive.

In 1824 and 1825 His Majesty’s Government had entered into'a Contract
with a Joint Stock Company for selling to them a large Portion of the Waste
Lands of the Crown at a cheap Rate and upon Terms of Payment very advan-
tageous to the Company. About 2,000,000 of Acres of the Clergy Reserves
were to be included in this Contract. But the Clergy of the Church of
England in this Province very earnestly appealed to His Majesty’s Government
against this improvident Alienation, and happily their Appeal was not made
in vain.

The Reserves were excluded from the Sale, and by Agreement with the

Canada Company a Block of the other Waste Lands of the Crown was trans-
ferred in their Stead.
- And further His Majesty was graciously pleased to manifest His Desire to
place the Established Church in this Province upon a Footing which could alone
secure it against the Recurrence of similar Danger, by transmitting through
His Secretary of State for the Colonies, the late Earl Bathurst, a formal Instru-
ment, plain and unequivocal in its Ferms, and which expressly conveys in the
Words of the Statute the requisite Authority for establishing Rectories and
Parsonages in Upper Canada, and endowing them with Lands, in the Discretion
of the Governor and Council. '

This Instruction had no Limitations like the one transmitted to President
Smith, but was in every-respect full and complete. It was officially laid before
the Executive Council of the Time, soon after its Receipt in November
1825, and the Council prepared and submitted a Proposition for erecting and
endowing Rectories and Parsonages. This Plan was for some Time under
Consideration, because a Difference of Opinion was entertained on its Details;
there was a Doubt as to the proper Extent of the Parishes, and the Portion of
Lands which it would be expedient to annex to each. It was found that the
‘Funds, though increasing, were still inadequate to build any Number of Par-
sonage Houses at the same Time, and there was some Reluctance to constitute
and erect a great Number of Parishes, and annex Portions of wild Lands
yielding no Profit, without at the same Time bringing them partly into Cul-
tivation and building Residences for the Clergy. There was also a Re-
luctance to adopt any temporary or partial Arrangement, while Hesitation
was felt to act decisively and make a general Appropriation of the Clergy
Reserves by dividing the whole Province into Parishes and endowing each
with a sufficient Portion of Land, while the Question had been brought under
the Consideration of Parliament and the Government in England. These
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various Points were made still more perplexing by the passing of 7 & 8

Geo. 4. Chap. 62., authorizing the Sale of Part of the Clergy Reserves, as
it directed the Monies arising from the Sales to be placed in the British Funds,
and so removed them from the more immediate Control of the Colonial
Government. Moreover these Sales frequently included Reserves under
Lease, by which Means the Proceeds arising from Rents were in some Degree

(48.) D4 diminished.
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diminished. These Difficulties may well account for the Delay during the
short Remainder of Sir Peregrine Maitland’s Administration ; they likewise
furnished sufficient Motives for inducing Sir John Colborne to take Time for
Consideration. In the meanwhile Aid continued to be given as before towards
the Erection of Parsonage Houses at Toronto, Port Hope, Woodstock, London,
Long Point, &c. as the Funds allowed. 'The Clergy were not urgent, and did
not press any general Plan, reposing in the Faith of Government, which they
saw was doing all in its Power; they waited in Tranquillity, fully assured that
the Interests of the Church would not be lost sight of, and that when the
proper Time arrived a general Measure for constituting and erecting Par-
sonages and Rectories would be adopted, or as soon as Means were at the
Disposal of the proper Authorities to make it efficient. .

Thus Matters continued for some Length of Time; but during the latter
Part of Sir John Colborne’s Administration the Propriety’ of turning the
Lands to some Account for the Support of the Clergy engaged the Con-
sideration of the Secretary of State, as appears from the Copies of Despatches
which accompany my Lord Glenelg’s Correspondence with His Excellency the
Lieutenant Governor. Indeed some such Course now became absolutely
necessary, for His Majesty’s Government had by its late Arrangements in some
Degree “withdrawn from a most meritorious Class of the Ministers of the
Church that scanty Support which they had enjoyed, and which they had
little Reason to expect would ever have been denied them. It was therefore
but a natural Sentiment of Justice which impelled Lord Goderich to enjoin
upon Sir John Colborne the Reparation of this Loss, by securing in a per-
manent Manner a small Fraction of that Provision which an Act of the British
Parliament had assured to them for their Support. Moreover the Result of
the Negociations since entered into by the Secretary of State for the Colonies
with the Society for the Propagation of the Gospel in Foreign Parts being
only of a temporary Nature, and implying the Discontinuance of any Salaries
to the Successors of the present Incumbents, the Colonial Government was
obliged without Delay to take such Measures as might enable it in some
Degree to meet this alarming Contingency. They were also pressed to take
active Steps in this Behalf by the Clergy Corporation, as appears from the
Minutes of its Proceedings on the 9th of" February 18385, on which Occasion
the late Lord Bishop presided. : :

There was no Necessity for considering Lord Goderich’s Letter an Authority
or Instruction, in accordance with the Requirement of the 38th Section of
81 George 3. Chap. 31.; it is rather to be deemed an Injunction or friendly
Admonition no longer to postpone under any Circumstances doing something
towards the permanent Establishment of the Church. To have sent addi-
tional Authority would have been superfluous, as the Royal Instructions
already mentioned were and still are more than sufficient to enable His Ex-
cellency the Lieutenant Governor in Council to constitute and erect Parsonages
and Rectories with competent Endowments throughout the Province, instead
of the very small Number to which they have been unfortunately limited.

I would not presume to offer any further Explanation of the Delay which
occurred in carrying the Injunction into effect, because Sir John Colborne is
in the Country and may be easily referred to. ‘

I know, however, that the Measure of constituting these Rectories was no
§udden Resolution, but on the contrary it was a long Time in Progress; that
it was retarded by varying Opinions upon some Points of Detail, as well as by
the Difficulties already noticed ; but that nevertheless much Progress was made
mn 1t, and it was in fact substantially executed before Sir John Colborne had
the slightest Intimation of an Intention to supersede him in his Government.

When this Intimation did arrive His Excellency certainly manifested an

unequivocal Anxiety to lose no Time in completing what had been much more
than begun, and did hasten it as much as was in his Power. -

His Motives for this were probably, in the first place, not to leave to the Power
of Chance what he felt it to be his Duty to secure, and in the next place to
avoid the Appearance of leaving to his Successor the Performance of an Act
which he might imagine would with some injure his Popularity.

However this may be, I have no Doubt that the Measure in question is
_premse]y that Act of Lieutenant General Colborne’s Administration of which

9 . the



CREATION OF RECTORIES IN UPPER CANADA. 29

~the Remembrance will ever be the most: satisfactory to him as a Man and
as a Christian.

With respect to what I find has been said by the Friends of the Church of
Scotland in regard to the Ecclesiastical Jurisdiction over other Sects which the
Endowment of these Rectories has conferred upon the Church of England, it
1s not easy to understand how any Number of Persons residing in the Country
.(Szould prevail upon themselves to express any serious Apprehensions on that

core. ,

Parishes have been for many Years erected within the Province of Lower
Canada under the same Act of Parliament, and in the other Colonies of British
North America, in the West India Islands, and in New South Wales. These
Rectories which are now complained of have been established nearly Two

- Years, and the Experience of the past and the Observation of the present must
have equally shown that no Person of any other Religious Community has the
sightest Reason to suppose that his Civil or Religious Liberty, his Person, or
his Property will be in any Manner interfered with in consequence of these
Rectories or Endowments. It is in fine notorious that the Rights of Marriage,
Baptism, and Sepulture are by the Laws of the Province common to the
Teachers of all other Christian Denominations with the Clergy of the Church
of England. :

Whatever, therefore, may have been stated, it is very certain that no such
Apprehension is or can have been felt.

With respect to the Land annexed as an Endowment, it is in almost ever
Instance an insignificant Fraction of those Reserves to which the Churci:
of Eélgland in this Province has a Claim, which ought to be regarded as
sacred.

In Value it is so small as to be chiefly acceptable to supply Fire Wood,
and in most Cases being wild and totally uncultivated it will yield nothing
without incurring a considerable Expense ; even the very best of the Endow-
ments yield a very trifling Emolument, and will not for a long Time make up
for the Fifteen per Cent. recently deducted from the narrow Salary of the
Incumbents. Indeed those Endowments, looking to Futurity, when the
Country is populous and well cultivated, can scarcely be anticipated in any
Instance to supply an adequate Provision for the Sustenance of an educated
Minister of the Gospel, and ought not therefore to have roused the Jealousy
of any Body of Christians. It must be further borne in Mind that the greater
Number of these Endowments consist of Lands which have been in the Posses-
sion of the several Incumbents by Licence of Occupation from their first
Settlement in the Mission without Notice or Complaint, and that the only
Difference now is a greater Security of Title.

I do not know that the Establishment of the Rectories has called forth the
"Language of Complaint from any Religious Community except from the Church
.of Scotland, of whose Members it is remarkable that their illiberal and intempe-
rate Hostility to the Church of England in this Province appears to have con-
stantly increased in proportion to the unjust Aggressions which they have
made upon her Rights, and the Countenance which these Aggressions have
unexpectedly received.

Even the House of Assembly, after much Discussion, occasioned chiefly by
the Five or Six Members belonging to the Church of Scotland who have Seats,
passed the following Resolution, by a Majority of Thirteen: ¢ That this House
‘. regards as inviolable the Rights acquired under the Patents by which Recto-
¢ ries have been endowed, and cannot therefore either invite or sanction any
¢ Interference with the Rights thus established.” It is true other Resolutions
were passed disapproving of their Establishment ; but to call in question the
‘Patents by which they were constituted and erected would have been, as many
- of the Speakers wisely averred, to disturb and unsettle the Titles to Property

- throughout the whole Province.

In recapitulation I beg to state, 1st. That however sensible I am of the Con-
sideration of His Majesty’s Government in making the Reference which occasions
this Letter, I cannot but regret that before submitting to the Crown Officers of
England a Statement of a Case which has led to their expressing an Opinion
against the legal Validity of the Act which has been called in question, the same
Inquiry was not made which it has been thought just and prudent to institute
. before their Opinion should be acted upon.

(48.) E 2d. That
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2d. That the Case stated for the Opinion of the Crown Officers must have
conveyed to them clearly the Impression, that from the Year 1791 to the Time
of creating these Rectories no Authority had been conveyed from His Majesty

‘through his Secretary of State such as the 38th Clause of the Statute

31st Geo. 3. Chap. 33. requires; that their Opinion is founded upon this
Impression, and rests therefore upon the supposed Non-existence of an Instru-
ment, Two of which of different Dates are now before_ me, and are recorded in
the Proceedings of the Executive Council of this Province. o

" 3d. That this Provision made for the residing Clergy of the Established
Church, partial and insufficient as it unfortunately is, stands upon the express
Provisions of an Act of Parliament and the Execution of a Power given by
the King in exact conformity to its Enactments ; it cannot therefore be destroyed
to gratify the uncharitable Feeling of any Persgn or Party,- and nothlng' can
deprive ‘the Clergy of the Church of England in this Province of the Rights
thus secured to them but the over-ruling Power of the same Legislature which
conferred them. I need not say that an Act of Parliament which should

" have that for its Object would be such an Act as never yet has dishonoured
" the supreme Council of the Empire.

I observe that the Letter of my Lord Glenelg suggests the Possibility,
though it by no means expresses an Expectation or Desire, that T may be found
willing to surrender or to concur in surrendering voluntarily the Endowments
which the King has annexed to the several Rectories. Happily the provident
Caution of Parliament has not placed it in the Power of any Individual to be the
Instrument of so much Injustice ; it is not in my Discretion to make any Sur-
render of the Kind ; if it were, I believe it would not be necessary to assure
any one who is personally acquainted with me that I would as readily surrender
my Life. S '

yI have laboured earnestly for fnearly Forty Years, through good Report
and bad Report, in promoting the Peace and Happiness of this Province and
its Attachment to the Parent State; during more than Thirty-four Years of
that Period I have been zealously, and I trust successfully, employed in promot-
ing the Cause of true Religion and in the Discharge of the sacred Duties of a
Clergyman, and have uniformly acted towards all other Christian Denominations
with a Christian Spirit, which the respectable Portion of them will readily
acknowledge. I am now approaching the Evening of my Life, and assuredly

" I shall never incur the Reproach of having sacrificed any Portion of the Inte-

rests of the Church to which T have the Happiness to belong, in the wild Hope
of conciliating her Enemies, or from the culpable Desire of avoiding the Unpopu-
larity which it seems to be feared must attach to those who fairly maintain the
Religion of our Sovereign and of the British Empire.

I have not failed to notice that from the Tenor of my Lord Glenelg’s
Despatch it is to be inferred that the Petitioners in the Name of the Church
of Scotland have claimed for their Church the Right to be treated in this Part
of the Queen’s Dominions upon a Footing of perfect Equality with the United -

' Church of England and Ireland.

. It is not credible that any Number of -enlightened Members of the Church
of Scotland can have imposed so far on their own Judgment as to believe that
it was reserved for Two or Three Laymenin the Legislature of a remote Colony
to discover Rights and Relations resulting from the Act of Union which had
escaped Consideration and Notice in all Parts of the British Dominions during
more than a Century. They cannot but be aware that the Act of Union did
but protect the Rights and Privileges of the Church of Scotland within the
Kingdom of Scotland in express Words, while, in Language as express, it
guarded all the Rights and Privileges of the National Church of the Empire

mn every other Part of the British Dominions.

They must, beyond all Question, know and feel that the Claim which they
have originated in Upper Canada, to constitute of right a Second Church Estab-
lishment in a British Colony, is a novel Pretension, at variance with the Prin-
ciples of the Constitution, and not to be reconciled to the frequently declared
Sense of Parliament from the Time of the Union to the present Moment, to
the Acts of the Government both in the Mother Country and in the Colonies,
or to the Understanding which has universally prevailed on this Point in all
Parts of the Empire ; and there can be as little Question that they must have
been exeedingly surprised at the Facility with which they have been allowed
, 7

to
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to advance Step by Step in Pretensions, unsupported by the Constitution, by
History, by Law, or by Reason, but which, when they are carried to their full
Extent, must tend to produce Confusion and to unsettle the Ecclesiastical
Condition of the Empire.

- The Error will be perceived when it is too late to remedy it; and it will be
found that the well-established Principles of the Constitution have been deserted
for the Purpose of pursuing what will turn out to be any thing but a wise or
popular Cause.

' I have, &c.
(Signed) Jouwn Stracuan, D.D., LL.D.
_ Archdeacon of York,
John Joseph, Esq. Upper Canada.

(No. 1.)

Attorney General’s Report respecting the erecting of Protestant Parishes.

To His Excellency Sir Robert Shore Milnes, Bart.,, Lieutenant Governor of the
Province of Lower Canada.

I have been honoured with your'Excellency’s Commands, requiring my Opinion «on the
legal Course to be taken for erecting such Protestant Parishes as are mentioned in a Report
of a Committee of the whole Council upon Ecclesiastical Affairs, dated the 7th June last,
as vi'ell as for establishing a Parsoaage or Ecclesiastical Benefice in each Parish respee-
tively.” :

' The Committee in their Report have stated to your Excellency, « That from the Papers
accompanying the Order of Reference they conceive that your Excellency does not expect
them to enter into the Detail of a general System, but to suggest the most advisable Means
of forming such Establishment as from the Aggregate of the Protestant Population in
different Parts. of the Province and the present Supply of Ministers of jthe Church to
superintend them may be found practicable.”

And to attain this desirable Object, they humbly apprehend that the Two preliminary
Requisites are, first, « the forming of such a Number of Protestant Parishes as, from the
Number of Protestant Inhabitants dwelling in the Vicinity, shall be thought expedient ; and,
secondly, of a Parsonage or Ecclesiastical Benefice in each of such Parishes.”

The general Question, therefore, which arises out of the Report is this; what is the legal
Course to be taken for the Ecclesiastical Division of the Protestant See of Quebec into
Parishes, and for the Erection of Rectories therein according to the Establishment of the
Church of England?

The Points which the Question involves are important, and although I have ultimately
satisfied my own Mind upon them, yet I submit my Opinion to your Excellency’s Consider-
ation with great Diffidence.

- By the Statute 31st Geo. III. Chap. 31. it is enacted,  That it shall and may be lawful
for His Majesty, His Heirs and' Successors, to authorize the Governor or Person adminis-
tering the Government, with the Advice of the Executive Council, to constitute and erect
within every Township or Parish which now is or may be hereafter formed, constituted,- or
erected, one or more Parsonage or Rectory or Parsonages or Rectories, according to the
Establishment of the Church of England.”

.The Statute and Governor’s Commission have obviated every Difficulty with respect “to
the Establishment of Rectories, but the legal Course to be taken for the previous Erection
of Parishes admits of more Discussion. )

" On the Threshold of this Inquiry we meet with what, I believe, may be termed a Novelty
in Jurisprudence, for we are under the Necessity of admitting that there are by Law Two
Descriptions of Parishes in Canada, to wit, Parishes with respect to the Church of England,
and Parishes with respect to the Church of Rome; for if we have recourse to the Law of
England as it regards the Church of England (which is the Established Church of Canada),
we find that Parishes are ecclesiastical and necessary Divisions [of every Bishoptick, and
therefore the Report has stated ¢ the Formation of Protestant Parishes” to be a Preliminary
requisite to the kirection of Rectories. On the other hand, although the Church of England
be the Established Church of Canada, yet by the Fifth Section of the Act 14th Geo. III.
Chap. 83. it is declared, « That His Majesty’s Roman Catholic Subjects may hold and enjoy
the free Exercise of the Religion of the Church of Rome, and that the Clergy of the
Church of Rome may hold, receive, and enjoy their accustomed Dues and Rights,” by which
Means the Division of the Province into Parishes with respect to the Church of Rome has
become equally necessary, for without this Division * the Dues and Rights of the Clergy”
can never be legally ascertained, either with respect to the Persons from whom, or the
Priests by whom, they are claimed.

"The Report (admitting Two Descriptions of Parishes) has stated the Necessity of

“co-extensive and identical Boundaries;” and as much Civil Matter may be hereafter
' E2 engrafted
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engrafted upon Parishes, although Ecclesiastical Divisions of tlhe Provn:;(;, t?}itl\i)e:gisss}llg
is very apparent; but. to ensure identical Boundaries 1t 1 equally nicesh Y
relative to both Churches should be erected by Authority common tlo (itC. rse to be taken.

Your Excellency’s Reference has required my Opinion upon the lega IOU fine myselfs
for the Erection of Protestant Parishes only; and to these thereforﬁ (]:onAnfbhor)i't O%
and, in my Apprehension, these may be in Canada legally erected by the sole Au y
His Majesty. , . _
' Acco‘:'din)g to the Law of Englend, which is'the Law of the Est_abhshed't?l(liul"t?)ht };):,
England, a Parish is defined to be ¢ that Circuit of Ground which is co}nllml_ ed i
Charge of One Parson or Vicar or other Minis]tsz.r 'having Cure of Souls therein,” a
declared to be not a Civil but an Ecclesiastical Division.
~By Letters Patent (under the Great Seal of Great Britain, dated the lYBth DSay of A.ué,:;lst
in the Year 1787,) His Majesty was pleased to erect the Province of Nova f:ot? -I}Id_ a
Bishop’s See, and to grant unto the Bishop of Nova Scotia full Power to exercise llllrlsPll'c-.
tion, Spiritual and Ecclesiastical, in the then Province of Quebec, since divided into ﬁ (E} 0~
vincesof Upper and Lower Canada; and afterwards, by other Letters Patent under the rea(;
Seal of Great Britain, dated the 28th Day of June 1793, His Majesty was further P]ease
1o revoke so much of the Letters Patent by which the Bishoprick of Nova Scotia was
erected as related to the Province of Quebec, and in like Manner to erect the Provinces
of Upper and Lower Canada and their Dependencies into a Bishop’s See, to be called
from thenceforth the Bishoprick of Quebec. Thus His Ma.]es_ty., by_hlS sole Au_thorlty,
has made an Ecclesiastical Division of His North American Domlplons into Two Dloce:seg;
and that he had a Right so to do has been declared by the Parliament of Great Britain
in the Fortieth Section of the Statute 81st Geo. IIL Chap. 31., which subjects the
Incumbents of Rectories in Upper and Lower Canada “ to the Jurisdiction and Authority
lawfully granted to the Bishop of Nova Scotia by His Mcyiest_y’s Royal Letters Patent,
or which might thereafter by His Majesty’s Royal Authority be lawfully granted or
appointed to be administered within the said Provinces or either of tt’l’em respec-
tively by the same Bishop of Nova Scotia, or by any other Person or Persons.” _

Upon general Principles, and according to the Law Maxim “non debet cui plus licet
quod minus est non licere,” that Power which was sufficient for the greater Ecclesiastical
Division of a Country into Two Dioceses by the Erection of Two Bishopricks must also
be sufficient for the lesser Ecclesiastical Division of the same Dioceses by the Erection
of Parishes, for Bishopricks and Parishes were equally Ecclesiastical Divisions, and the
latter of far inferior Consequence. o o .

The Kingdom of England, in reference to Civil Matters, was originally divided into
Vills and Parishes, which were, as above stated, Divisions only in reference to Eccle-
siastical Affairs. The Common Law even took no Notice of them, insomuch that a
Fine was not admitted of Lands in a Parish. But in Process of Time Parishes were
noticed by several Acts of Parliament in reference to Civil Matters, particularly the.
Maintenance and Settlement of the Poor. v

The Division of the Dioceses of England into Parishes cannot be ascribed to any one,
Act, nor indeed to any one single Age.- The most ordinary Method, however, of
augmenting the Number of Parish Churches depended on the Piety of the Thanes or
Great Lords, who, having large Fees and Territories in the Country, founded Churches for
the Service of their Families and Tenants within their Dominions. It was this gave a
primary Title to the Patronage of Laymen, and made the Bounds of a Parish commen-
surate with the Extent of a Manor.

It may be doubted whether in England His Majesty possessed the Right of erecting
Parishes when they were noticed by Acts of Parliament in reference to Civil Matters,
and when the Creation of a Parish subjected the Inhabitants to Assessment and other
Impositions for various Civil Purposes, but before this was the Case it appears certain
that His Majesty, as supreme Lord, had the Right of founding a Church in any extra-
parochial Place, and of erecting it, or any Part of it, into a Parish. ,

I infer this from an ancient Record of the Case of the Prior of Carlisle and Bishop of
Carlisle, decided in the Eighteenth Year of the Reign of Edward the First, in which it was
determined that the Tithes of Lands within a Forest which is out of any Parish belong
to the King, for the following Reason assigned, which has reference to His Majesty :—
“ Quia in foresta preedicta villas edificare ecclesias construere terras assartare et ecclesias
llas cum decimis terrarum illarum pro voluntate sua cuicumgque voluerit conferre potest eo quod

Joresta illa non, est infra limites alicujus parochie”

To found a Church (which of itself implies the Rights of Tithes, Marriage, Baptism,
and Sepultirre within certain fixed Limits), and to assign to that Church a certain Territory
charged with the Payment of Tithes for its Support, was the effectnal Erection of a Parish;
and if His Majesty at any Time previous to the Conquest possessed the Right of erecting
a Parish in an extra-parochial Place, I humbly conceive he must yet possess it with respect
to this Province (whatever the Law of England may be), for I know of no Law extended
to Canada by which the Exercise of this Prerogative has been limited.

It may, however, be supposed, since all Forests were Parts of the King’s Domain, that
the King had the Right of erecting a Forest or Part of a Forest into a Parish, because he
there possessed the Right of founding a Parish in common with the Thanes, each of
whom held the same Power in his own Manor. But even in this View of the Decision,

and
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and rejectitig the only Reason assigned for it in the Record, viz., < quod foresta illa non
est infra limites alicujus parochiee,” the Case yet clearly warrants this Construction, ¢ that
His Majesty held in common with his superior Vassals the Right of founding Churches on
his own Domain, and that whereon he possessed the Right of founding a Church #here he
might lawfully create a Parish.” And since by the Thirty-eighth Section of the Act
31st Geo. 3. Chap. 31. His Majesty, with the Advice of his Executive Council, may found
a Church according to the Establishment of the Church of England in any Part of Canada,
it follows, even upon this Principle, that in any Part of Canada with the same Advice he
may create a Protestant Parish. A Parson or Rector, according to the Establishment of
the Church of England, is “one that hath full Possession of all the Rights of a Parish
Church;” and a Parsonage or Rectory ¢ consists of the Glebe, Tithes, and Oblations which
are established for the Support of a Parson or Rector,” or, in other Words, for the Support
of an Incumbent of a Parochial Church. There cannot therefore be a Rectory or Par-
sonage, nor a Parson or Rector of a Church, that is not % parochial,” and there cannot be
a Parochial Church without a Parish; and, consequently, whoever possesses the Power of
converting an extra-parochial Place into a Parsonage or Rectory, and of creating a Parson

or Rector to enjoy it, must also necessarily possess the incidental Right of erecting that

extra-parochial Place into a Parish; for without that there can be no such Power, the
previous Erection of such extra-parochial Place into a Parish being indispensably necessary
for the Establishment of the Rectory,—the very Means by which it must be created.

By the Thirty-eighth Section of the Act 31st Geo. 3. Chap. 81. His Majesty is em-
powered “ to constitute and erect within every Township or Parish which then existed

or which thereafter might be formed, constituted, or erected within the Province, One or .

more Parsonage or Rectory, or Parsonages or Rectories, according to the Establishment of
the Chureh of England.” :

His Majesty, therefore, by this Section is possessed of the Power of converting any
Township in Canada into a Parsonage or Rectory, and by the Thirty-ninth Section of
the same Act of creating a Parson or Rector to hold it, and since every Township is extra-
parochial he must necessarily also for the Reasons above assigned possess the identical
Right of erecting any Township in Canada into a Protestant Parish. :

With respect also to the Roman Catholic Parishes which existed at the Time of passing
the above Act of 81 Geo. 8., which indeed were the only Parishes then in existence, the
Reasoning applies, all of them, in reference to the Church of England and to the Protes-
tant See of Quebec, being equally extra-parochial. For as Parishes in England are Eccle-.
siastical Divisions of Dioceses according to the Establishment of the Church of England, so
Protestant Parishes in Canada must be the Ecclesiastical Divisions of the Protestant See of
Quebec according to the same Establishment; and this the Roman Catholic Parishes
which existed at the Time of passing the above Act of 81 Geo. 3. cannot be, because they
were created and existed long before the Erection of the Protestant See of Quebec, and con-
sequently without any Reference to it, and because they were erected by the * Authority of
the Pope, whose Power the Church of England can in no way recognize. And such being
the Case the Report of the Council has stated to your Excellency that in all Instances
wherever a Protestant Rectory is to be established it will be necessary previously to create
a Protestant Parish, even in the Roman Catholic Parishes of Quebec, Montreal,  Three
Rivers, and William Heunry, with co-extensive or rather identical Boundaries, although
those Parishes have existed as such since the Year 1722. : .

Since, therefore, His Majesty by the above-cited Sections of the Act of the 31st Geo. 3.
Chap. 81. is possessed also of the Power of cenverting any Roman Catholic Parish which
existed at the Time of passing that Act (and now have been since erected) into a Protes~
tant Rectory, and to create a Rector to hold it, and since every such Parish, with respect
to the Church of England and the Protestant See of Quebec, is extra-parochial, he must
also, for the Reasons above assigned, necessarily possess the identical Right of erecting any
Roman Catholic Parish now existing in Canada into a Protestant Parish and Ecclesiastical
Division of the Protestant See of Quebee, according to the Establishment of the Church of
England.

I shall add, that in strict Conformity to the Principles which I have had the Honour of
submitting to your Excellency’s Consideration, His Majesty, by His Royal Commission, has
been pleased of his sole Authority to authorize and empower the Governor, Lieutenant
Governor, or Person administering the Government of this Province, with the Advice of
the Executive Council, to form, constitute, and erect either Townships or Parishes within
the Province, and within every Township or Parish to constitute and erect one or more
Parsonage or Rectory, or Parsonages or Rectories, according to the Establishment of the
Church of England.

For the Reasons I have detailed, I am of opinion that in your Excellency is vested the
Power of erecting, with the Advice of His Majesty’s Executive Council, such Protestant
Parishes as are mentioned in the Report referred, and that the legal Course to be taken for

* The Division was in the first Instance made by Ecclesiastical Authority, the Bishop acting
concurrently with the civil Government of the Province, and their Proceedings were confirmed by
an Arrét or Decree of the King of France in 1722. :

(48.) - E 8 ' the
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the Ecclesiastical Division of the See of Quebec into Parishes, and for the Erection of Par.'-
sonages or Rectories therein, according to the Establishment of the Church of England, is
by Letters Patent under the Great Seal of this Province.
' (Signed) J. SEwELL,

Quebec¢, 6th June 1801. Attorney General.

(No.2.)

Province of Lower Canada.
RicamoxD, LENOX, AND AUBIGNY. (L.S.)

George the Third, by the Grace of God of the United Kingdom of Great Britain and Ireland
King, Defender of the Faith; to all whom these present Letters shall concern, greeting:

Whereas by Letters Patent under Our Great Seal of Great Britain, bearing Date the
Twenty-eighth Day of June in the Thirty-first Year of Our Reign, we did erect, found,
ordain, make, and constitute Our Provinces of Lower Canada and Upper Canada, and
their Dependencies, to be a Bishop’s See, to be called from thenceforth the Bishoprick of
Quebec: And whereas by a certain Statute or Act of the Parliament of Great Britain
passed in the Thirty-first Year of Our Reign, intituled “ An Act to repeal certain Parts of
an Act passed in the Fourteenth Year of Our Reign, intituled ¢ An Act for making more
effectual Provision for the Government of the Province of Quebec in North America, and
to make further Provision for the Government of the said Province,”” sundry Provisions.
were made respecting the Allotment and Appropriation of Land for the Maintenance and
Support of a Protestant Clergy within Our said Provinces ; and it was among other Things
more especially enacted, that it should and might be lawful for Us, Our Heirs or Successors,
to authorize the Governor or Lieutenant Governor of each of Our said Provinces respec-
tively, or the Person administering the Government therein for the Time being, from Time
to Time, with the Advice of Our Executive Council of Our said Provinces respectively, to
constitute and erect within every Township or Parish which then was or thereafter might
be formed, constituted, or erected within such Province, One or more Parsonage or Rectory,.
or Parsonages or Rectories, according to the Establishment of the Church of England ; and.
from Time to '[ime, by an Instrument under the Great Seal of such Province, to endow
every such Parsonage or Rectory with so much or such Part of the Lands so allotted and
appropriated as aforesaid, in respect of any Lands within such Township or Parish, which
should have been granted subsequent to the Commencement of the said Act, or of such
Lands as might have been allotted and appropriated for the same Purpose by or in virtue
of any Instruction which might be given by Us in respect of any Lands granted by Us
before the Commencement of the said Act, as such Governor or Lieutenant Governor, or
Person administering the Government, should, with the Advice of the said Executive
Coun}(]:il, judge to be expedient under the then existing Circumstances of such Township or
Parish. .

And whereas the Doctrine and Discipline of the Church of England, being professed and
observed by a very considerable Part of Our loving Subjects resident in the Parish of
Montreal in the District of Montreal, in Our said Province of Lower Canada, Our trusty
and well-beloved Sir John Coape Sherbrooke, Knight Grand Cross of the Most Honourable
Military Order of the Bath, Our Governor General of and for Qur said Province of Lower
Canada, hath, with the Advice of Our Executive Council of Our said Province, judged it to
be expedient to constitute and erect a Parsonage or Rectory within the said Parish of
Montreal, according to the Establishment of the Church of England ; and, with the Advice
of the said Executive Council, hath also judged it to be expedient, under the now existing
Circumstances of the said Parish of Montreal, to endow the said Parsonage or Rectory
with the Church Lands and immoveable Estate herein-after particularly set forth and
described. '

Now therefore know ye, that Our said trusty and well-beloved Sir John Coape Sher-
brooke, Knight, Our said Governor, being thereunto by Us duly authorized, pursuant
to the _aforesaid Statute, hath, and by these Qur Letters Patent, with the Advice of Our
Exequtlve_Council of Our said Province, doth ordain, make, constitute, and declare all that
Prec1pct u}cluded within the Bounds and Limits of the aforesaid Parish of Montreal, as
described in a certain Reglement of the Sieur Vaudreuil, Governor and Lieutenant
Govt?rnor of New France, the Sieur Eveque de Quebec, and the Sieur Begou, Intendant,
bearing Date the Twentieth Day of September in the Year of our Lord Christ One thou.
sand seven hundred and twenty-one, confirmed and homologated by an Arrét of His most
Christian Majesty in His Council d’Etat, bearing Date the Third Day of March in the
Year of our Lord Christ One thousand seven hundred and twenty-two, is and shall be
henceforth for ever an Ecclesiastical Division and Parish of the aforesaid Bishoprick of

Quebec, and be called by the Name of “The Parish of Montreal.” And within the said

Parish Our said Governor, being also thereunto by Us duly authorized pursuant to the

aforesaid Statute, hath constituted and erected, and by these Our Letters Patent, with the
AdVIC(? of Our said Exe.cutwe Council, doth constitute and erect One Parsonage or Rectory,
according to the Establishment of the Church of England, to be called from henceforth the

Parsonage
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Parsonage or Rectory of the Parish Church of Montreal ; and hath and doth ordain, make,
constitute, and declare the Precinct contained within the Limits and Bounds of the said
Parish of Montreal to be the Precinct of the said Parsonage or Rectory of the Parish
Church of Montreal; and having great Confidence in the Learning, Piety, Morals, Pro-
bity, and Prudence of John Leeds, Clerk, a Minister of the Church of England, duly
ordained according to the Rites of the said Church, Our trusty and well-beloved Sir
John Coape Sherbrooke, Knight, Our said Governor, being also thereunto by Us duly
authorized pursuant to the aforesaid Statute, hath nominated, presented, and collated
and by these Our Letters Patent doth nominate, present, and collate, the said
John Leeds to the said Parsonage or Rectory and Parish Church of Montreal, and to be
the Incumbent thereof, and to have, hold, and enjoy the same, and all Rights, Profits, and
Emoluments thereunto belonging or granted, as fully and amply, and in the same Manner
and on the same Terms and Conditions, and liable to the Performance of the same Duties,
as the Incumbent of a Parsonage or Rectory in that Part of Our Dominions called England,

- for and during Our Royal Pleasure and the actual Residence of the said John Leeds in
the said Parish of Montreal. And, to the end that all Matters and Things aforesaid may

- have their due Effect, We, by these Our Letters Patent, do signify unto the Right Reve-
rend Father in God, Jacob Lord Bishop of Quebec, that We, in manner aforesaid, have
ordained, made, constituted, and declared the aforesaid Parish of Montreal to be an Eccle-
siastical Division and Parish of the aforesaid Bishoprick of Quebec, and have erected and
constituted within the said Parish the aforesaid Parsonage or Rectory, and do present
unto him, the said Jacob Lord Bishop of Quebec, the said John Leeds, requiring, and by the
Faith and Life by which he is bound to us commanding him, to admit the said John Leeds
to the said Parsonage or Rectory and Parish Church of Montreal, and cause him to be
instituted and inducted into the same, with all its Rights, Members, and Appurtenances, and
to do and execute all other Things in this Behalf which shall belong to his episcopal
Office.

And we do hereby will and grant, that the Rector of the said Parsonage or Rectory and
Parish Church of Montreal, and his Successors Rectors of the said Parsonage or Rectory
and Parish Church, be, and shall continue a  Body Corporate, with perpetual Succes-
sion, by the Name of the Rector of the Parsonage or Rectory and Parish Church of
Montreal. '

And we do further will and grant, that he and his Successors, by the Name aforesaid,

. shall be able and capable in the Law and have full Power to purchase, have, take, hold,
and enjoy such Messuages, Lands, Rents, Tenements, Annuities, Hereditaments, Heritages,
and Real Estates, of what Nature and Kind soever, in Fee and in Perpetuity, or for Term
of Life or Years, as by Grant or Licence under the Great Seal of our said Province he or
they shall at any Time be authorized to take, hold, and enjoy; and also all Manner of
Goods, Chattels, and Things Personal whatsoever, of what Nature or Value soever; and
also to determine any of the said Messuages, Lands, Tenements, Hereditaments, Heritages,
and Real Estates whereof or wherein he or they shall have any Estate or Interest as aforesaid,
in such Manner as by Licence under the Great Seal of Our said Province he or they shall
at any Time be authorized for that Purpose; and that he and his Successors, by and under
the same Name, may prosecute, claim, plead and be impleaded, defend and be defended,
answer and be answered, in all Manner of Courts, of Us, Our Heirs and Sucecessors, and

. elsewhere, in and upon all and singular Causes, Suits, Writs, and Demands, Personal and

mixed, and in all other Things, Causes, and Matters whatsoever.

And moreover, We will and ordain by these Presents, that the said John Leeds, Rector
of the said Parsonage or Rectory and Parish Church, shall be subject to the Authority and
Jurisdiction of the Right Reverend Father in God Jacob Lord Bishop of Quebec, and his
Successors Bishops of the Bishoprick of Quebec, in the same Manner as any Rector of any
. Parsonage or Rectory or Parish Church within. that Part of Great Britain called England

s under the Authority and Jurisdiction of the Bishop of the Diocese within which such
- Parsonage or Rectory or Parish Church is situated. And know ye further, that Our said
trusty and well-beloved Sir John Coape Sherbrooke, Knight, Our Governor as aforesaid,
being thereunto also by Us duly authorized pursuant to the aforesaid Statute, hath, with
the Advice of Our said Executive Council, allotted and appropriated, ordained, made, consti-
tuted, appointed, and declared, and by these Our Letters Patent doth allot and appropriate,
ordain, make, constitute, appoint, and declare, the Church erected in Notre Dame Street
in Our said City of Montreal, in the said - Parish of Montreal, to be the Parochial or Parish
Church of the said Parish of Montreal ; and the said Parsonage or Rectory-of the said Parish
Church of Montreal, with the said Church, hath, and by these Our Letters Patent doth endow,
and the Freehold and Inheritance of the said Church and of all the Appurtenances there-
unto belonging hath, and by these Our Letters Patent doth give, grant, and vest for ever
in the said John Leeds, Rector of the said Parsonage or Rectory and Parish Church of
- Montreal, and his Successors Rectors of the said Parsonage or Rectory and Parish Church ;
- and the same Church is hereby declared to be for ever dedicated to the Service of God,
to be therein more especially applied to the Use and Behoof' of Our loving Subjects pro-
fessing the Doctrine and Discipline of the Church of England, now inhabiting, and from
Time to Time hereafter to inhabit, the said Parish of Montreal.

And know ye, that Our said trusty and well-beloved Sir John Coape Sherbrooke, Our
said Governor, being thereunto by Us duly authorized pursuant to the aforesaid Statute,

(48.) . hath
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“hath, and by these Our Letters Patent doth, with the Advice of Our said Executive Council,

id Parsonage or Rectory of the Parish Church of Montrea.l with all, e.ach, and
22;lx?ywt}t1};e '}?acts, Lots,OPieces, and Parcels of Land herein-afier described ; that is to say,
first, with all that Piece or Parcel of Land situate, lying, and being in Notre Dan"re Street
in the City of Montreal, measuring upon the said Street One hundred and nine I eet Two
Inches, and upon which said Parish Church is built; and the Freehold and Inhe'ntanc? of
the said Lot, Piece, and Parcel of Land, and all the Appurtenances thereunto belonging,
hath, and by these Our Letters Patent do give, grant, ar.ld vest for ever in the said Johp ‘
Leeds, Rector of the said Parsonage or Rectory and Parish Church of Montreal, and his
Successors Rectors of the said Parsonage or Rectory and Parish Church.

In testimony whereof, We have caused these Our Letters to be made Patent, and the
Great Seal of Our said Province to be hereunto affixed. Witness Our trusty and well-
beloved his Grace Charles Duke of Richmend, Knight of the most Noble' Order of the
Garter, Captain General and Governor in Chief in and ever Our Px:ovmce f)f _Lower
Canada, Vice Admiral of the same, &c. &c. &c., at Our Castle of Saint Lewis in Our
City of Quebee, in Our said Province of Lower Canada, the Twell'"_th Day qf August in the
Year of our Lord One thousand eight hundred and eighteen, and in the Fifty-eighth Year

o1,
of Our Reign Ricamonp, LENOX, AND AUBIGNY.
John Taylor,
Deputy Secretary.

(No. 8.)

At the Council Chamber at York, on Thursday the 9th Day of March 1815.
PRESENT:

The Honourable Thomas Scott, Chief J ustice, Chairman.
The Honourable James Baby. '

The Honourable John M’Gill.

The Honourable Mr. Justice Powell.

To his Honour Gordon Drummond, Esquire, President administering the Government

of the Province of Upper Canada, and Lieutenant General commanding Hig
Majesty’s Forces therein, &e. &c. &e.

May it please your Honour,

The Committee of the Executive Council to which was referred by your Honour the
Petition of the Reverend Doctor Strachan for Remuneration for Monies expended on the
Parsonage House at Cornwall for the Residence of the Minister of the Church of England
has bestowed due Attention on the Subject, and considers the Prayer of the Pe?ition
reasonable and just.

The latter Part of the Reference, to advise from what Fund Compensation can be made
has also undergone the serious Consideration of the Committee, In its Deliberation on this
Subject the Committee was naturally led to review the relative Situation of the Ministers
of the Church here and in England. They find that the Rector of a Church in England
has a Fee in his Rectory, which is endowed in such a Manner as to i '
Revenue during the Incumbent’s Life; that Provision is made by
subject that Revenue to the Charge of building and repairing the House of the Parsonage
or HRectory: That in this Country the Church is not actually endowed, nor has the
Minister a Fee or any Security in his Incumbency, which, as well as his Revenue, is at
thg Wi]l of the .C?own: That no Provision therefore can be made out of that Reven,ue for

nsure a permanent
Statute in England to

the Support of a Protestant Clergy at the Discretion of the Governor

Council of the Province, or as the Legislature, under certain Limitation
That in the meantime the Lands reserved for the Support of a Protestant Cler. are
leased, and the Rents thereof may be applicable to such Support at the Discretion%));' the
gxecutl}re Goverélment.d It is from that Fund only that the Committe

ource for providing a decent Residence for the Cleray. In analogy t isi

the Seventeenth of His present Majesty, the Commit%tg:a apprehendgyit omt:; liroevfl:crl]isegf
to ac_lqpt some Rule which shall govern all Applications of this Nature until le Ii)slative
Prov1510¥1 shall be made on the Subject. 'The Committee is of opinion that wheéflever a
Church is erected, and a Minister appointed to reside, in any Township, the Wardens ma

be author_lzed to erect a Parsonage House, by anticipating the Produce of the Cler y
Re.ser.ves in the Township by Loan of a Sum not exceeding Pounds t%y
Prmmpal_ and Interest of which Loan shall be paid by such Person as may be charged ,witlei
the Receipt of the Clergy Rents within the Township as they may become prot(’iuctive-
that the Charge of Insurance and ordinary Tenant’s Repairs shall be defrayed b the
Incumbent, and all other Repairs by such Means as the Building. : Y y e

and Executive
8, may ordain:

Upon
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~ Upon this Principle the Committee humbly submit to your Honour, for the Approbation
of His Royal Highness the Prince Regent, that the Reverend Doctor John Strachan may
be entitled to receive from the Rents of the Clergy Reserves, in respect of the Lands in
the Township of Cornwall, the Principal and Interest of his Advance towards the Erection
of the Parsonage House in Cornwall, comformable to the Certificates of the Magistrates
and Churchwardens, the Sum of 340, with Interest at the Rate of Six per Cent. from
: until paid.
All which is humbly submitted.
(Signed) Tros. Scorr,
Chairman.

, (No. 4.)
X Castle of St. Lewis, Quebec,
Sir, 23d March 1816.

I avail myself of the present Opportunity of forwarding to your Excellency the Extract
of a Despatch addressed to me by the Karl Bathurst, in reply to a Communication I
made to his Lordship submitting the Petition of the Reverend. Dr. Strachan to his favour-
able Consideration.

) I have, &e.
His Excellency Lieutenant Governor Gore, (Signed) Gorpox DruMmoND.
&e. &e. &e.

Extract of a Despatch from the Earl Bathurst addressed to his Excellency Sir Gordon
Drummond, 10th October 1815.
“ The Claim of the Reverend Dr. Strachan, the present Minister of York, appears from
¢ the Report of the Council to be deserving of Consideration, and you will therefore
“ consider yourself authorized to make the Payment which they have recommended.”

(Signed) BaTuursT.

| (No. 5.)

Sir, . Downing Street, 2d April 1818,

The Bishop of Quebec has frequently brought under my Consideration the Advantages
which would result to the Interests of the Church of England in the Province under your
Government from the legal Establishment of Parishes and Rectories in conformity with
the Provision contained in the 81st Geo. 8. Chap. 31. _

As I entirely concur with his Lordship in the Propriety of adopting a Measure calcu-
lated to give to the Protestant Church in the Canadas the Support which it was in the
Contemplation of the Parliament of this Country to afford it, I have not failed to submit
his Lordship’s Representation to the Prince Regent, and I have received His Royal
Highness’s Commands to instruct you to take the necessary legal Measures for constituting
and erecting Rectories and Parishes in every Township within the Provinece under your
Government ; and you will also take care that it be distinctly understood that the Constitu-
tion of Parishes and Rectories can give no Claim whatever to any Incumbent to receive
Tithes of the Land within the Limits of his Parish ; all Claim of that Nature bhaving been
effectually annulled by the Provision for the Support of a Protestant Clergy made in the
Thirty-first of the King, and by the declaratory Law passed by the Legislature of the
Province in 1816, The Endowment of the several Rectories with due Portions of the
Clergy Reserves will be necessarily a Matter of future Consideration; and until the more
general Settlement and Cultivation - of the Province shall have taken place, I consider it
advisable that the Management of the several Reserves should, as is the Case in the Lower
Province, be vested in a Corporate Body, or continue, as at present, under the Control of
the Lieutenant Governor and Executive Council.

. v v I have, &c. ’
Mr. President Smith, &c. &c. &e. (Signed) BaTHURST,

(No. 6.)

ArrENDIX B.

An Act relative to the Right of Tithes within this Province. (Passed by the Legislature of
Upper Canada.)

[ The Royal Assent to this Bill was promulgated by Proclamation bearing Date the
20th Day of February 1823.]

-WuEREAs notwithstanding His Majesty has been greciously pleased to resexve for the
Support of a Protestant Clergy in this Province One Seventh of all Lands granted therein,
(48.) F Doubts
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Doubts have been suggested that the Tithe of the Produce of Land might still be legally
demanded by the Incumbent duly instituted or Rector of any Parish, which D_ou‘?t it is
important to the Well-doing of this Colony to remove; be it enacted by the King’s most
Excellent Majesty, by and with the Advice and Consent of the Legislative Council and
Assembly of the Province of Upper Canada, constituted and assembled by virtue of and
under the Authority of an Act passed in the Parliament of Great Britain, intituled “ An
Act to repeal certain Parts of an Act passed in the Fourteenth Year of His Majesty’s
Reign, intituled ¢ An Act for making more effectual Provision fot: the Government of the
Province of Quebec in North America, and to make further Provision for the Govern_ment
of the said Province,’” and by the Authority of the same, That no Tithes shall be claimed,
demanded, or received by any Ecclesiastical Person, Rector, or Vicar of the Protestant
Church within this Province ; any Law, Custom, or Usage to the contrary notwithstanding.

(No.7.)

Sir, Downing Street, 22d July 1825,

" 1 have received His Majesty’s Commands to direct that you do from Time to Time, with
the Advice of the Executive Council for the Affairs of the Province of Upper Canada,
constitute and erect within every Township or Parish which now is or hereafter may be
formed, constituted, or erected within the said Province, One or more Parsonage or Rectory
or Parsonages or Rectories according to the Establishment of the Church of England,
and that you do from Time to Time, by an Instrument under the Great Seal of the said
Province, endow every such Parsonage or Rectory with so much or such Parts of the Land
so allotted and appropriated as aforesaid in respect of any Lands within such Township or
Parish which shall have been granted subsequently to the Commencement of a certain
Act of the Parliament of Great Britain passed in the Thirty-first Year of the Reign of His
late Majesty King George the Third, intituled “ An Act to repeal certain Parts of an Act
‘passed in the Fourteenth Year of His Majesty’s Reign, intituled ¢ An Act for making more
effectual Provision for the Government of the Province of Quebec in North America, and
to make further Provision for the Government of the said Province,” or of such Lands as
may have been allotted and appropriated for the same Purpose by or in virtue of any
Instruction which may have been given by His said late Majesty before the Commencement
of the said Act, as you shall, with the Advice of the said Executive Council, judge to be
expedient under the existing Circumstances of such Township or Parish.

You shall also present to every such Parsonage or Rectory an Incumbent or Minister of
the Church of England who shall have been duly ordained according to the Rites of the
said Church, and supply from Time to Time such Vacancies as may happen therein.

: I have, &e.
Major General Sir Peregrine Maitland, k.c.s. (Signed) ? BATHURST,
&e. &e. &e.

(No. 8.)

Executive Council Chamber at York, Monday, 21st November 1825.

PRESENT,
The Honourable Wm. Campbell, Chief Justice, Chairman.
The Honourable James Baby.
The Honourable and Rev. Dr. John Strachan.

To His Excellency Sir Peregrine Maitland, x.c.B., Lieutenant Governor of the
Province of Upper Canada, and Major General commanding His Majesty’s

Forces therein, &c. &ec. &e. '

May it please your Excellency, ' '

The Executive Council having had under their Consideration the Despatch i
Honourable Earl Bathurst, His Majesty’s Principal Secretary of Statepfor t}?cf tgilgxlligel:
dated Downing Street, 22d July 1825, directing your Excellency by His Majesty’s Com3
mands_to constitute and erect from Time to Time, with the Advice of the Executive
.Council for the Affairs of the Province of Upper Canada, within every Township or Parish
which now is or hereafter may be formed, constituted, or erected within the said Province,
One or more Parsonage or Rectory or Parsonages or Rectories according to the Establish-
ment of the Church of England, and that your Excellency do from Time to Time, by an
InstrumenF under the Great Seal of the said Province, endow every such Parsoila}:a or
Bectory with so vmuch or such Parts of the Land so allotted and appropriated as aforgesaid
in respect of any Lands within such Township or Parish which shall have been ranted
subsequently to the Commencement of a certain Act of Parliament of Great Britaing assed
in the 31st Year of the Reign of His late Majesty King George the Third, intituledp“ An
“ Act to repeal certain Parts of an Act passed in the Fourteenth Year of His Majesty’s
“ Reign, intituled ¢ An Act for making more effectual Provision for the Governmentyof
“ the Province of Quebec in North America, and to make further Provision for the
“ Government of the said Province,” or of such Lands as may have been allotted and

8
appro-
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appropriated for the same Purpose by or in virtue of any Instruction which may have
been given by His said late Majesty before the Commencement of the said Act, as your
Excellency shall, with the Advice of the said Executive Council, judge to be expedient
under the existing Circumstances of such Township or Parish, most respectfully report :—

That they are convinced of the Propriety of dividing the Province into Parishes with as
little Delay as possible, not only because it appears necessary before the new System of
Land-granting goes into operation, which implies such Division to have previously taken
place, but as giving a religious Character to the Country; but in carrying the Measure into
effect, the Townships not being of equal Dimensions, though all too large for One Parish,
the Board find some Difficulty in advising into how many they ought to be divided.

On reference to the Surveyor General it is found that a numerous Class of Townships
are those of Nine Miles by Twelve, containing about 69,000 Acres, One Seventh of
which, or about 9,800 Acres, is the Appropriation set apart for the Maintenance of a
Protestant Clergy.

Assuming only Two Parishes for each of these Townships, it is humbly submitted that
the Appropriation be divided into Three Parts, and after forming any such Township into
Two Parishes by a Division as convenient as Circumstances will admit, that 3,300 Acres,
or One Third of the Appropriation, be attached as an Endowment to the Parsonage of
each from the Reserves appertaining or belonging to such Parish, and a similar Proportion
be observed in Townships of other Dimensions; that the remaining One Third, consisting
of about 3,200 Acres, be reserved in the Possession of the Corporation for general Pur-
poses, the same to be sold when it shall be deemed for the Interests of the Church, the
Proceeds of such Sale to be funded in the British Stocks, and the Interest only to be applied
to the Support of a Protestant Clergy. ,,

That a general Fund, gradually accumulating as Sales of this One Third take place,
will be found extremely convenient for the Support of Clergymen in Parishes till their
respective Endowments become available, and likewise to supply Salaries to the Clergymen
established in such Towns and Villages as may from Time to Time grow up in different
Paits of the Province, and for which there is no particular Provision, and likewise for such
Dignitaries as the Church Establishment may be found to require.

Such general disposable Fund becomes further necessary, from the Circumstance that
many Townships were settled before 1791, and therefore contain no Reserves; others, in
which the Reserves form a Block in the Middle, and cannot therefore be productive for a
long Time; consequently the Clergymen of such must in the Interim be supported out of
the general IFund.

That the Endowment attached to each Parsonage or Parish shall remain with the Cor-
poration for the Purpose of managing and leasing till assumed by the Incumbent, as
herein-after provided, the Proceeds while under such Management being paid into the
general Fund.

That the Two Parishes into which any Township is divided may be at first conferred
upon the same Incumbent, who shall be required to serve at each once on every Sabbath,
except where the Ordinary may deem it expedient to order otherwise. .

That so soon as any Clergyman shall prefer his Endowment to the Salary allowed him
by Government out of the general Fund arising from Lands sold or leased, it shall be
permitted him to do so, and his Salary in such Case shall be transferred to another Parish ;
for example, suppose in Cornwall, Brockville, or Kingston, &c., the whole Endowment,
6,600 Acres, is divided into Sixty-six Farms of 100 Acres each, and that such Fa_rms .let
for 51, they would produce a Revenue of 3307, on which the Incumbent would relinquish
his Salary of 2007. Sterling, and take the Endowment. _

It is further humbly submitted, that as soon as the Endowments of each of the Parishes
into which any Township is divided become sufficient to supply a Clergyman, one shall be
appointed to each at the Request of the Ordinary, saving the Rights of the Incumbent for
the Time being. i

In building Churches, Reference, it is respectfully conceived, should be had to the pro-
bable Population of the Parish, so that the Number of ‘Pe.ws may be sufficient for its
Accommodation ; but vacant Pews, till required by the Parishioners, to be at the Disposal
of the Vestry by leasing for the Benefit of the Church. ) ) )

Itis also respectfully recommended that the Incumbents of Parishes be restricted in
leasing to Three Lives or Twenty-one Years, the usual Time in such Cases. C

As it appears from the Despatch of Lord Bathurst, as well as from the Thirty-first of
His late Majesty, that, besides One Seventh of the whole Lands which by that Act has been
set apart for the Maintenance of a Protestant Clergy, certain other Apprqprla.tlons h.ad in
some Instarices been previously made by virtue of Instructions from His said late Majesty,
a Return of these from the Surveyor General, together w1th the Lands appropriated for
each Township or Parish respectively, will be found necessary to enable your Excellency
in Council to point out the particular Lots or Parcels of Land which shall form the
Endowment of any Parsonage or Rectory. . o

Should your Excellency be pleased to approve of these Suggestions, 1t 1s humbly su};:-
mitted that Lord Bathurst’s Despatch, with this Report, be re_ferred to His Mg_]gsyy ]
Attorney General, that the necessary legal Steps may be immediately taken for dividing
the Province into Parishes, and constituting and erecting Parsonages or Rectories with
the Endowments as herein advised.

All which is most resvectfully submitted.
(Signed W= CampeBeLL, C. J.

(48.) ¥ 2
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Lieut. Governor
Sir F. B. Head
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(No. 9.)

At a Meeting of the Corporation for superintending, managing, and conducting the
Clergy Reserves of the Province of Upper Canada, held on the 4th of February -

1835,
PRESENT,

The Honourable and Right Reverend the Lord Bishop of Quebec.
The Honourable and Venerable the Archdeacon of York.

The Reverend A. N. Bethune.

The Reverend J. Mac Grath,

The Reverend J. Millar.

The Reverend R. Flood.

The Surveyor General.

The following Resolutions were then proposed, and unanimously adopted :

1st, Resolved, That immediate Steps may be taken to appropriate, as an Endowment to
every Mission or Parish now constituted in this Province, such Portion of the Clergy
Reserves or Glebes within or as near to the same as may be deemed expedient, preparatory
to the Induction of the resident Clergyman.

2d, Resolved, That for the Selection of the Lots embraced in the foregoing Resolution,
the Clergyman contiguous be assisted by a Person acting under the Direction of the
Surveyor General. ' ‘

3d, Resolved, That a few Clergy Reserve Lots, Eight or Ten in Number, as may be
considered expedient, be exempted from Sale or Lease in every Township in which a
resident Clergyman is not already stationed, in such Parts of the same as may appear most
convenient to form an Endowment for future Parishes. ‘

4th, Resolved, That it is expedient that a special Endowment be constituted without
Delay for the Maintenance of the Episcopal Office and that of the Archdeacons in this
Province, and that for this Purpose a Reservation of Two Lots in each Township be
recommended. ' ‘

5th, Resolved, That it is deemed advisable by this Corporation that the Leasing of the
Clergy Reserves be recommenced, and that a new Table of Rents for such Reserves be

“established, distinguishing the annual Amount to be paid by Lessees according to the

Value and Situation of the Lots held by them.

6th, Resolved, That in carrying the former Resolution into effect, it be humbly recom-
mended to the Consideration of the Lieutenant Governor and Council, whether it would
not be most expedient that the Rents to be charged in future upon the Clergy Reserves
should be fixed by a moderate Per-centage upon the estimated Value of such Lots.

7th, Resolved, That it be recommended that not more than One Fourth of the Clergy
Reserves be sold hereafter in any One Township by the Commissioner of Crown Lands,
as from the Act of Geo. 4. Cap. 62. authorizing the Sale, it is reasonable to infer that the
Retention of Three Fourths of the Clergy Reserves in every Township was contemplated.

8th, Resolved, That it be recommended that no Clergy Reserves be hereafter sold
under 10s. per Acre, as when they are of less Value it is considered more advantageous
that they should be retained for Lease.

9th, Resolved, That to ensure the regular Payment of Rents due upon the Clergy
Reserves it be recommended that a Commission of Office should be issued, to declare the
Lots of the principal Defaulters in every District vacant or open for Sale. '

10th, Resolved, That it be recommended that no Assistance be bestowed in future
towards the Erection of Parsonage Houses from the Funds arising from the Clergy Reserves,
unless they be built of durable Materials of Brick or Stone. )

11th, Resolved, That it does not appear to this Board that the Sale of Clergy Reserves
under Lease was contemplated by the Act of Geo. 4. Cap. 62., since its Object was to raise
a Fund for the Maintenance of the Clergy, which the Sale of leased Lots seems in some
Degree to counteract.

12th, Resolved, That an humble Address be presented to His Excellency the Lieutenant
Governor, expressing to him the grateful Sense entertained by this Corporation of the
Zeal and Interest which His Excellency has manifested in the Cause of the Church
in this Province, and recommending to his favourable Consideration the foregoing
Resolutions,

(Signed) C. J. QueBkc,
Principal.

(No. 10.)

i . . Government House, 29th June 1835.
The Lieutenant Governor transmits to the Executive Council the accompanying Copy of
a Communication .add_res.sed to the Law Officers of the Crown, and their Reports, relative
tSo the Course which it is proposed to adopt in constituting Parsonages according to the
tatutes.

The
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The Lieutenant Governor requests the Executive Council will examine the Forms of
Instruments which the Attorney General recommends to be used in constituting and en-
dowing Rectories and presenting Rectors, and take into consideration whether the Course
recommended by the Attorney General is in any respect objectionable; or whether, under
all Circumstances, it may not be for the Interests of the Province to direct Parsonages to be
constituted and endowed without further Delay, and designated in the Mode suggested by
th_e Attorney General, in all Townships in which Missionaries have been appointed by the
Bishop of Quebec to take charge of Congregations.

Gentlemen, ‘ Government House, 8th May 1835.

I am directed to acquaint you that before the Lieutenant Governor, with the Advice of
the Executive Council, can proceed to constitute and erect Parsonages or Rectories in each
settled Township of the Upper Province, in conformity to the Act of the 31st Geo. 3.
Cap. 81, it is necessary that the Crown Officers should state, for the Information of the Lieu-
tenant Governor and Executive Council, the precise Mode by which Parsonages or Rectories
can be legally constituted, and carefully draw out the Form of the Instrument which they
may recommend to be adopted in future, when the Lieutenant Governor deems it necessary
to constitute Parsonages or Rectories, to endow them, and to present Ministers. The late
Attorney General made a Report on these Subjects, which the Lieutenant Governor has
already transmitted to you.

You will perceive from the accompanying Correspondence that the Bishop of Quebec
hesitates to induct Mr. Coghlan, under the Instrument by which he has been presented to
the Benefice of St. John’s at Port Hope; the Lieutenant Governor therefore requests that
y;lqdwill report how far the Objections of the Bishop may be removed or considered
valid.

The Lieutenant Governor in 1832 suggested to the Secretary of State for the Colonies
that it was expedient, in making Arrangements with a view of laying the Foundation of
the Church and insuring its Prosperity, to constitute gradually a certain Number of Recto-
ries or Parsonages in every Township, without transferring to Incumbents any of the
exclusive Rights or Immunities connected with the Ecclesiastical Divisions of the Esta-
blished Church, which could have reference only to Rights, Poor Laws, and the Ecclesias-
tical Jurisdiction of Vicars or Rectors, and endeavoured to show that the dispersed State of
the Population, and other Circumstances, render it impracticable to constitute advan-
tageously Parishes, and that such Divisions could never confer the Rights and Privileges
that are attached to Parishes in England, but might embarrass the Clergy.

The Lieutenant Governor still adheres to his former Intention of constituting Rectories or
Parsonages, according to the Act which has been cited, in every settled Township ; a Course
which was sanctioned by the Secretary of State for the Colonies in 1832. Thus, assuming
that there are a certain Number of Lots set apart in every Township for Glebes or Endow-
ments, the next Step to be taken must be to vest these Lands in the Hands of Trustees for
the Benefit of Incumbents, when the Rectories or Parsonages may be constituted; and so
soon as a Congregation be formed by a [Minister, the Rectory may be designated by
styling it the First or Second Rectory or Church of the Kast or West Township; and if
such a Course can be legally followed, the Lieutenant Governor is persuaded that the
Bishop of Quebec will not refuse to proceed with the Inductions of Ministers properly

qualified, on their being legally presented to him. :
‘ I have, &ec.

The Crown Officers. : (Signed) Wn. Rowan.

Gentlemen, Government Heuse, 26th May 1835,

With reference to my Communication of the 8th instant, and the present State of the Missions
of the Church of England, and to the Intention of the Lieutenant Governor of erecting Par-
sonages immediately, with the Advice of the Executive Council, in conformity to the Statutes,
I am directed to call your Attention to the chief Objects it appears desirable to accomplish
in presenting and inducting Clergymen,—the conferring the Right on all the Inhabitants of
a Township to attend every Church that may be established in the Township in which they
reside, and to secure to Incumbents the Appropriations which may be annexed to their
respective Churches, without embarrassing them with any of the Immunities and Privileges
which are inseparable from our Ecclesiastical Divisions at home, but inapplicable to this
Province. S

The Statutes declare that Parsonages are to be erected in Townships according to the
Church of England ; your Opinion, therefore, is requested as to the legal Definition of a
Parsonage, and in which Mode it can be best designated.

‘The Term Parsonage in Law his Excellency supposes is applied to the Benefice and
Residence of the Parson or Persona Ecclesize, who will have during his Life the Freehold
in himself of the Parsonage House, the Glebe, and Endowments attached to the Par-

sonage. :
- T(48.) F3 . The
f
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i Governor requests to be informed whether Churchwardens or Guardiang
of glgeC%lflfﬁnS?gperty, who arg in England the legal Represe_ntatlve;) of tﬁekl;arlsh, cannot
be chosen by the joint Consent of the Minister and Congregation or f('evsg OP ers.n 2nd not

As the Parsonage in Law will be considered as the Appropriation of the fil]rsoL , an
as the Boundaries of a Parish or the Extent of any I*']cclesmstlcql Jurisdietion, t T l;eutexifmt
Governor suggests that a Church and Parsonage might be designated sufficiently by styling
it the First, Second, or Third Township Church. o ol ‘
On these Points his Excellency desires to have your Opinion as soon as possible.

I have, &e.
The Crown Officers. (Signed) Wn. Rowan.
Sir, Solicitor General’'s Office, Toronto; 4th June 1835. - ‘

With reference to your Communication of the 8th and 26th May last, containing the
Commands of the Lieutenant Governor that I should report my Opinion on the Points
referred to therein, relating to the Intention of His Excellency to erect Parsonages and
Rectories within the Province, I have the Honour to state that the Act of the Brltlsh Par-
liament, from which Authority to act on this important Subject is derived, requires,—

1st, That the Limits of all Parsonages or Rectories created should be defined :

" 2d, That, when defined, a Minister duly ordained according to the Establishment of the

Church of England should be presented for Induction; the Patronage being in all Cases
in the Crown. ' S . .
8d, That such Parsonage or Rectory should be endowed with such Portion of the Lands
reserved for the Support of the Established Church as His Majesty’s Government should
think sufficient for the proper Maintenance of the Minister: And upon these several Heads
I beg leave to offer the following Observations, ‘ , ‘
Upon the first Point, I am of opinion that it is necessary that the Limits ofall Parsonages
or Rectories should be defined: First, because when declared and established, they are
intended to constitute the Ecclesiastical Divisions of the Province, in the same Manner
that Parishes constitute these Divisions in England; second, because the Minister being
appointed to the Cure of Souls within kis Parsonage or Rectory, and as no Duties can be
legally required of him beyond its Limits, it is obvious that it must contain such a Number
of Inhabitants as will constitute a Congregation; and, third, because Churchwardens mus
be elected annually by and from among the Members of the Church residing within the
Boundaries of the Parsonage or Rectory, and cannot be elected from among any other
Class of Persons. And it may be necessary to remark, with reference to Churchwardens;
that they should be legally appointed; and that when so elected they become vested with
the Control of the moveable Effects belonging to the Church, have the Power of regulating
and settling Fees and Pew Rents, and generally are placed in the Management of all
Matters relating to Church Property and Funds, with the Exception of the landed Endow-
ments and other Real Estate held by the Incumbent and derived from the Crown. ’
Upon the Second Point I beg to remark, that the Minister, when irducted, becomes
vested with all the Rights which belong to a Parson or Rector of a Parish in England,
and is in like Manner subject to all the Duties and Responsibilities which in that Country
attach to the Incumbent of a Living there. With respect to the Rights of a Parson or
Rector, they are few even in England, and are still less in Number in this Country. Here
there are no Tithes, no exclusive Right to marry or to keep Registries of Marriage, Births,
Christenings, or Burials ; no Claims to Fees, Privileges, or Immunities of any Kind, arising
from Usage or Prescription. In this Country, as in England, the Parson or Rector, when
inducted, becomes a Corporation Sole, and as such he is invested with all the Real Fstate with
which the Parsonage or Rectory is endowed, and Control over these (which are the only
Rights that exclusively belong to him) he alone can exercise, be the Limits of his Parsonage
great or small; on the other hand, every Duty that is imposed on an Incumbent of a
Living in England attaches to him here, and he is responsible to the Civil or Ecclesiastical
Power for their due Performance. The Apprehension therefore that has been entertained
(by myself as well as others), that by extending the Limits of a Parsonage or Rectory, a
Power would be given to the Minister that might be improperly used, and therefore lead”
to Inconvenient Consequences, is, upon Examination, found to be without Grounds; on the
confrary, in proportion as the Limits of the Parsonage or Rectory are extended, the
Duties and Responsibilities of the Incumbent are increased, and the Control of the ,Con-
gregation over him strengthened, while he gains no additional Advantage whatever to
himself. The Laws do not prescribe the Number of Inhabitants g Parsonage or Rectory
should contain before the Bishop is authorized to induct a Minister to the Cure of Souls
K:lﬁ;hlgl ;tiri,;;?;g,aa%i r;l;i;egfgrzrﬂ:snggts; towz?t ltlzertaln Degree, be left to 'his Discr_etion';
1 ! ; 01y, Without assigning Boundaries, would in my
Opinion e void, and therefore without this being done neither Presentation nor Induction
could legally take place. ' o - ‘

Upon
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Upon the last Point it is unnecessary for me to make any further Observation than that
a Form of Patent should be framed conformably to Law, for endowing Parsonages or
Rectories with such Lands as His Majesty’s Government may deem sufficient for the
respectable Support of the Incumbent. '
All which is nevertheless respectfully submitted.
I have, &ec.
(Signed) Cu. A. HaceErMAN, Solicitor General.

Sir, Attorney General’s Office, 13th June 1835.
. T Have the Honour to request that you will submit to the Consideration of his Excellency
the Lieutenant Governor the proposed Forms of Two Instruments drawn by his Excel-
lency’s Command.

1. An Instrument under the Great Seal for the constituting and erecting of a Parsonage

‘or Rectory within any particular Township according to the Authority given to His
Majesty by the Statute 31 Geo. IIL c. 81. s. 88.

2. Letters Missive, also under the Great Seal, directed to the Lord Bishop of Quebec,
requiring the Institution and Induction of the Clergyman whom his Excellency, under the
Thirty-ninth Section of the same Act, may present to the Parsonage or Rectory so con-
stituted. The contemporaneous Endowment of the Land appropriated by the other
Instrument may be made by an ordinary Grant to the Incumbent and his Successors. On
all future Presentations the legal Title to the Temporalities will vest by the Act of Institu-
tion and Induction.

The great Respect due to the Opinion of the Solicitor General has led me to frequent
Reconsiderations of my Advice, that his Excellency, under the Imperial Act above recited,
might erect and constitute these Parsonages, and endow them, without assigning any terri-
torial Limits for the Spiritual Jurisdiction and Operations of the Parson, in the Nature of
a Parish; and I cannot divest myself of the Opinion that the Parsonage may be so consti-
tuted, and may consist of the Parson,.with the Church, &ec., and the Endowment. Parish,
in its technical Sense, having relation to Tithes, Church Rates, &c., undoubtedly requires
ascertained Limits; the Word, however, is not used in the Act exceptas a mere civil Subdi-
vision of the Province, and synonymously with Township; for it authorizes the Erection
and Constitution of one or more Rectory or Parsonage or Rectories or Parsonages within
every Township or Parish. Neither do I think the Words Parsonage and Rectory are
used with any reference to a particular Jurisdiction as contradistinguished from Vicarage
or Stipendiary Priesthood, but simply as Benefice, which is the largest Term applied to
Church Livings, and means the Beneficia or Endowment ; and I think the Parsqn or Cor-
poration Sole, together with the Church and Benefice or temporal Endowment, will amount
to a Parsonage within the Meaning of the Act. Had the Act, while authorlfmng Fhe
Erection and Constitution of Parsonages within each Township, used any Words implying
a Division of the Township, some Doubt might be entertained which the Act does not
now raise. The Difficulty of making territorial Divisions now which would meet the
State of Population hereafter, together with the Inapplicability from the Absence of Tithes
and Church Rates, the Beneficia consisting entirely of Land or the Proceeds of Land,
combined with the probable Impolicy of appearing to create Parishes where there is no
Spiritual Jurisdiction, or Cure of Souls, in the ancient Sense of the Words, where in fact
the Clergyman’s Parish consists of his voluntary Flock and Congregation, impress me with
the Opinion that, unless the Law had in Terms rgquwed such‘ a specific Division and
Appropriation of a particular Part of each Township to each Endowment, the contrary
System is the most expedient. o

As to the Appointment of Churchwardens, the Provision in tjhe 33 Geo. I11. c.2. s 7.
respecting them having been repealed by the recent Act consolidating and altering the
Laws relating to Township Officers, in which no Mention whatever is made of Church-~
wardens, and as there are here no Payers of Church Rates, I am not at this Moment prepared
to say how they could be legally appointed ; but I do not think that any present Uncertainty
upon that Matter could delay his Excﬂlerﬁzydm the important Duty of erecting and consti-

3 ropriating the Endowments.
tuting Parsonages and approp g I have, &e.

- Lieutenant Colonel Rowan. (Signed) RoperT S. JaMEsON.

In Council, 5th November 1835.

- The Council concur with the herein-expressed Opinion of the Attorney General, and
recommend that no Time should be lost in erecting and constituting Parsonages and
appropriating the Endowments in the Manner within-mentioned.

PPIOP ° (Signed) Perer Rosinson, P. C.

(Signed)  J.C.

(48.) T 4
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No. 9.
No. 4. ’ . .
( COPY> of a Drsparcu from Lord GrENELG to Major General Sir GEorGE -
ARTHUR, K.C.H., Lieutenant Governor of Upper Canada.

Sir. Downing Street, 26th December 1837.

Awmoxest the Questions to which your Attention will be called upon yO}l]ll’
Arrival in Upper Canada, one of the most important is that which relates toht e
Provision for the Maintenance and Diffusion of Christian Knowledge throughout

increasing Population of the Province. : . o
the’l‘ll?ierubjegct hgt)s recently engaged much of the public Attention in II{pper
Canada, with reference to the recent beneficial Appropriation of the Lands
set apart by the Act of 1791 for Religious Purposes, and knoyvn by_ the lgar}?e
of Clergy Reserves. It could scarcely be expe‘ct,ed that the Discussion of this
Question could fail to produce considerable Controversy and Excitement, or
that its Settlement could ‘be accomplished without serious Difficulty. I.entexf-
tain, however, a confident Hope that some Plan may at an early Period be
agreed to, by which the Difficulties which have hitherto opposed a satisfactory
Adjustment of the conflicting Claims of various Religious Denominations may -
be removed, and an adequate Provision be made for meeting, on comprehiensive-
Principles, the Religious Wants of the great Body of the Inhabitants.

I regret that the agitated Question of the Endowment of Fifty-seven Rec-
tories in the Commencement of the Year 1836 has introduced a new Element
of Dissension. The Correspondence which has taken place between Her
Majesty’s Government and your Predecessor on this Subject, will place you
fully in possession of the Facts of this Case. How far the View originally
taken of that Subject by the Law Officers of the Crown, may be altered when
they shall have maturely considered the Explanations which have recently for
the first Time reached me, as to. the Grounds on which the Lieutenant Governor
and Executive Council really proceeded, I am at present unable to state. In
the meantime, however, before I can receive their Report, I think it right to
acquaint you with the View which I at present entertain of the Course which
it may be desirable to pursue with reference to this Subject. . 3

The House of Assembly of Upper Canada, as appears from their Journals of
the 9th February 1837, adopted a Series of Resolufions relative to these Endow-
ments, of which the Sixth declared, ¢ That this House regards as inviolable
the Rights acquired under the Patents by which Rectories have been endowed,
and cannot therefore either invite or sanction any Interference with the Rights
thus established.” On the Part of Her Majesty’s Executive Government, I
canmot hesitate to avow our entire Adoption of the Principle by which this
Resolution was dictated. Although the Endowments of the Recfories in the
Year 1836 did not take place with the previous Concurrence or Knowledge of
the present Ministers of the Crown, yet, as’ they appear to have been made at
least under a presumed Authority from the Secretary of State, and as consider-
able Time has now elapsed since the Parties were put in Possession of the
Lands, I should much regret to be compelled to disturb that Settlement, or
to dispossess the Clergy of the Church of England of the Lands which have
been assigned for their Maintenance.

Should the legal Right now appear to the Law Officers of the Crown to be
indefeasible, no practical Question will of course remain for the Decision of
the Government ; but, even on the contrary Supposition, I feel that, with the
Concurrence of the Local Legislature, the Endowments which have actually
been made might be ratified in connexion with some general Scheme for the
future Appropriation of the Clergy Reserves which would satisfy the reasonable
Claims of other Denominations of Christians. As a Basis of such a Settlement
I would propose that, under the peculiar Circumstances of the Case, the Right
of the Church of England to the Endowments of January 1836 should be
acknowledged and ratified. I would further suggest that this Measure should
be accompanied by a Legislative Declaration that the Establishment and En-
dowment of Rectories in the Province shall not be construed to confer any’
Right to exercise any Ecclesiastical or Spiritual Power whatever, except over
the Members of the Church of England.” T quote these Words from the
Resolutions of the Assembly of the 9th of February .1837, to which I have
already referred. That House indeed proposes that this Declaration should

proceed,
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proceed, not from the local Legislature, but from Parliament. But I conceive
that, if the Arrangement I suggest should meet with general Acceptance, there
- will be no Difficulty in obtaining an Act of General Assembly for the Purpose,
and that the Interference of Parliament in the internal Affairs of the Province
may thus be avoided.

In the next place, I have to refer you to my Despatch to Sir F. Head of the
7th of September, No. 231, in which, and in the Enclosures accompanying it,
will be found an Explanation of the System established on my Advice by His
late Majesty for providing for the Religious Instruction of the Inhabitants of
the Australian Colonies, I do not here enter into the Details of that Measure,
with which you are already familiar, but I confine myself to the Statement
that the general Principle of it is, that the Contributions of the State towards
the Support of the different Christian Communions should be regulated by the
Extent of the voluntary Efforts which the Members of each should make for-
the Promotion of the same general End. Of the Success of that Plan in New
South Wales I have the most satisfactory Proofs. The Result in that Colony,
even during the short Period which has elapsed since the Provisions of this
Measure have been in operation, has been greatly to increase the spontaneous
Exertions of the various Denominations of Christians, the Number of Ministers,
and the Means applicable to the general Diffusion of Christian Instruction.
If the Clergy Reserves of Upper Canada should be converted into a Fund
subject to a similar Appropriation, I perceive no Reason to doubt of a corre-
sponding Result. If, by the Adoption of this Scheme, with any Modifications
which the Knowledge possessed by the local Legislature of the Circumstances
of the Province, and the comparative Numbers of the Religious Denominations
existing in it, may suggest, Concord and a mutual good Understanding could be
restored amongst the different Christian Societies existing in Upper Canada,
an Object of the highest Importance would be attained. We should have:
closed a Controversy hostile to the general Peace of Her Majesty’s Subjects
inhabiting that Part of Her Dominions, and should have brought to an End a
Debate painful to every one who is justly alive to the Interests of the Chris-
tian Faith, which we all acknowledge and profess under various Forms of
Ecclesiastical Government.

You are therefore authorized to convey these or any other Suggestions which
you consider better adapted to effect the Object in view, to the Legislative
Council and House of Assembly, in whatever Manner may be most consistent
with constitutional Forms and with a careful Respect for their Rights and
Privileges; and I earnestly hope that they will cordially co-operate with Her
Majesty’s Government and with yourself in the Adoption of such Measures,
with reference to this important Subject, as will most effectually conduce to
the Advancement of the best Interests of all Classes of Her Majesty’s Subjects
in the Province,
| I have, &c.

(signed) - GLENELG.

, No. 10.
(No. 20.) . )
Copy of a Desparcu from Lord GLENELG to Major General Sir GEORGE
' ARTHUR, K.C.H., Lieutenant Governor of Upper Canada,

Sir, Downing Street, 9th Febr.uary 1838,
REFERRING to the Despatches enumerated in the Margin on the Subject of the
Rectories established in Upper Canada, under an Order made by Lieutenant
Governor Sir John Colborne with the Advice of the Executive Cpuncﬂ, in the
Year 1836, I have now the Honour to transmit for your Information a Copy of
a further Report which has reached me from the Queen’s Advocate, and from
Her Majesty’s Attorney and Solicitor General. You will perceive that,
adverting to the Facts now for the first Time brought under their Notice, they
affirm the Validity of the Endowments in point of Law, while they continue
to maintain the Insufficiency of the Authority to which alone the Order itself
referred as the Foundation of the Measure.
(48.) G I regret

No. 9.
Lord Glenelg
to
Lieut. Governor
Sir G. Arthur,
26th Dec. 1837.

Sir F. Head, 2d May,
No. 51.

Lord Glenelg, 6thJuly,
0. 199.

Sir F. Head, 18th Oet,
No. 118,
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No. 10. I regret that the real Basis on which the Act proqeeded was not qomm_unica?ed
Lord Glenelg 44 me in answer to my first Demand for Explanation on the Subject, in which

Lieut. (tgoovemor Case this Discussion would have been saved. _ )

Sir G. Arthur, The legal Right being now established, no further Question respecting them
9th February 1838. can remain for the Consideration of Her Majesty’s Government.

The Synod of the Scots Church in Upper Canada has, as you are aware,
made the strongest Representations against these Endowments, and especially
against what they apprehend must follow, namely, that the Ecclesiastical Au-
thority thereby established in the Parishes created by this Measure must affect,
not merely the Members of the Church of England, but those also of other.
religious Communions. If this be really the legal Consequence of the Measure,
of course the Ministers of the Crown cannot prevent it. I confess, however,
that I do not distinctly understand what is that Ecclesiastical Authority which
the Incumbents of the Church of England have thus acquired, ar}d against which
the Members of the Scots Church remonstrate; I am much disposed to doubt
whether, in Practice or in Theory, the Fifty-seven Rectories will exercise any
Authority, spiritual or temporal, excepting over those who may voluntarily
submit themselves to it. '

If, however, any Members of the Scots Church, or of any other Christian
Community, shall ‘insist upon a further Investigation of the Question of Law,
and shall be able to state any material Fact or to suggest any important Argu-
ment which may hitherto have escaped Notice, it will be my Duty to afford them
the same Facility for bringing the Question under the Review of the highest
accessible legal Authority, which has already been afforded to the Clergy of
the Church of England ; but as there is little Prospect of any such Fact or
Argument being now elicited, I should rejoice to believe that the Discussion
is finally closed. I trust that the Efforts which you have been instructed to
make for the Adjustment of the Question of the Clergy Reserves will tend to
that Result. ' -

Enclosures.

) I have, &c.
(Signed) GLENELG.

| | (A) |
Sir, Downing Street, 19th December 1837,
I have the Honour herewith to transmit to you certain Documents which
Lord Riponto Sir T referred to you on the 12th of April last on the Subject of the Endowment

i3 . : e .

ﬁ":’m—t}:— of certain Rectories in the Province of Upper Canada. I also enclose a Copy

1o o R of the Report made by you and by the Attorney and Solicitor General in
Do. to Do. answer to that Reference, with Copies of a Correspondence which has since

Confidentil, 5t April taken place on the Subject between myself and the Lieutenant Governor of
Ex. Couneil, Upper  UPper Canada; I also enclose a Copy of the Commission under which the
Canada. Government of the Province was administered in the Month of January 1836,
25::}0;’31’1. Lsss. .Slsfgrd when 1_;he Order of the Lieutenant Governor in Council respecting those
rd’s ission. - Rectories was made. - :

a?lWJgﬁcf;§7f.‘eP°f" Adverting to these various Documents, and especially to the Report of the
7.5 110 o 51, Archdeacon of Toronto accompanying Sir F. Head’s: Despatch of the 18th of
od May 1887. October, Iam to request that, in concurrence with Mr. Attorney and Mr. Soli-
Lord Glenelg 1o sir _ Citor General, you would report to me your and their joint Opinion, whether
g‘t-h Bj u?e%gfﬂ- 199. the ?,ddltlop of the material Fact now communicated to you, affects the Con-
. I’;ead,S'Re 1 clu519n which you and they adopted and reported to. me on the 8th of June
o 115, of 18th 0. and if so, you will have the goodness to report to me the Answer which you
tober 1837. now would give to the Questions proposed in my Letter of the 12th of April

which I will transcribe. | ’

They were as follow ; namely,

First. Adverting to the Terms of the Statute 31 Geo. 8. Cap. 81. Sec. 36.
to 40., and.to the Terms of the Royal Commission, could the Lieutenant
Governor with the Advice of the Executive Council lawfully constitute and
erect or endow any Parsonage or Rectory within the Province without the
further Signification of Her Majesty’s Pleasure ? : '

. S'eco.ndly.’ Can. Lord Ripon’s Despatch of 5th April 1832 be regarded as
signifying His Majesty’s Pleasure for the Erection of Parsonages or for the
Endowment of them, or for either of those Purposes? ‘

Thirdly. Are the Erection and the Endowment of the Fifty- Rector
by Sir J. Colborne valid and lawful Acts? € Xiity-seven Liectories

F burthly
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© Fourthly. If the preceding Questions be answered in the Affirmative, No. 10.
Have the Rectors of the Parishes so erected and endowed the same Ecclesi-  Lord Glenelg
astical ‘Authority within their respective Limits as is vested in the Rector of Lieut. o0
a Parlsh in England, or within what other Bounds is that Authority restricted? g tGGK:&,r:: '
: I have, &ec. 9th February 1838.
The Queen’s Advocate, (Signed)  GLenELG. .
with Counterparts to the Enclosures,

Attorney General and Solicitor General.

B.
(No. 55.) (B

~ Extract of a Despatch from Viscount Goderich to Sir J. Colborne, dated
Downing Street, 21st November 1831.

“ With respect to the Clergy Reserves, I have no Hesitation whatever in
stating that I entirely concur with the Assembly in thinking that they form a
great Obstacle to the Improvement and Settlement of the Province, without
being productive of any corresponding Advantage to make up for the Incon-
venience. During the Forty Years the System of making these Reserves has
existed the total Amount of the Income they have afforded has not equalled the
Expense incurred in their Management. '

““ I find by the Abstract of the Income and Expenditure of the Corporation
for managing the Reserves that the Receipts during the last Nine Years have
not averaged more than 200l a Year, and that the whole of these Sums have
been absorbed by the Expenses of the Officers of the Corporation. It is indeed
stated that a considerable Number of Leases have been granted, and that a
yearly Income may be expected from the Land so let of 38,3501 Currency ;
it appears, however, that this Sum is what is calculated upon as the Amount
of the Rent which ought to be obtained, not what has been actually received ;
and I fear that when the Expenses of Management and Collection come to be
deducted, and the necessary Allowance made for bad Debts, the net Proceeds
would be very considerably reduced ; even supposing the nominal Rent to be
collected it would be but a small Sum when compared with the Burden
inflicted upon the Colony. It seems indeed to be proved by what has been
experienced, not only in Canada but in the Australian Colonies, that Land in
Countries where so much remains unappropriated can only be profitably occupied
by those who have the Stimulus of personal and permanent Interest. Hence
the Income derived from landed Property retained in the Hands of the
Government for any public Purpose is trifling compared to the Inconvenience
it occasions ; the same Sum raised in almost any other Manner would be much
less burdensome to the Colony. ‘

¢ Under these Circumstances I cannot entertain a Doubt that an End should
immediately be put to the System of reserving a Seventh of the waste Lands in
Canada for the Support of a Protestant Clergy ; that which would ‘be an objec-
tionable Mode of raising a Revenue for any public Purpose is still more strongly
to be condemned as a Provision for the Ministers of Religion, since it must
have a direct Tendency to render odious to the Inhabitants those to whom their
Good-will and Affection are so peculiarly needful.

“ Such are the Considerations by which His Majesty’s Government have
been influenced in coming to the Conclusion that the Retention of the Clergy
Reserves in their present State is inexpedient. It is scarcely necessary to
protest against this Conclusion being construed into an Acquiescence in the
Opinion expressed in ‘a Petition upon this Subject, signed by a considerable
Number of the Inhabitants of the Province, * that any Kind of Church Estab-
lishment, circumstanced as Upper Canada is, is essentially anti-christian and
baneful to every Interest of Humanity.” I am convinced that this is a Senti-
ment which the great Majority of those by whom the Petition was signed would
* not seriously mean to adopt, and that in their Eagerness to get rid of a practical
Grievance, they have incautiously sanctioned speculative OPIDIOHS,. W}_nch I have
no Doubt that upon mature Reflection they would disavow. Believing this to
be the Case, I decline to enter into any Argument for the Purpose of refuting
an Assertion, the Justice of which I so entirely deny. It is sufficient to repeat
that His Majesty’s Government have advised the Abandonment of the Reserves,

(4.48.) ’ G2 . for
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No. 10. for the simple Reason that after an Experience of Forty Years they have been
Lord Glenelg  found not to answer the Expectations entertained at the Time the System was
Lieut. ffovemo, established, but have entailed a heavy Burden upon the Province without -pro-
Sir G. Arthur,  ducing any corresponding Advantage. = _ L
9th February 1838. < Ip a separate Despatch I have described in detail the Measure it will be
necessary to adopt for the Purpose of causing these Reserves to revert mto the
general Mass of the Crown Estate, when they will be managed by the same

Officers, and according to the same Rules.”

Enclosures,

(€)
(No. 56.—~Copy.) :
Sir, - » Downing Street, 21st Nov. 1851,

In my Despatch of this Date, No. 55., I have announced to you the Intentions
of His Majesty’s Government on the Subject of the Clergy Reserves in Upper
Canada, and have apprized you that I should in a separate Despatch describe
in detail the Measures it would be necessary to adopt for the Purpose of causing
those Reserves to revert into the general Mass of the Crown Lstate. I now
proceed to execute this Purpose. 'The Statute 81 Geo. III. Cap. 31. Sec. 36. to
40. provides for the Appropriation of Lands for the Maintenance of a Protestant
Clergy, and for the Erection and Endowment of Rectories, the Presentation of
Incumbents, and the Manner in which such Incumbents shall hold their Livings.
The Forty-first Section, which immediately follows those Enactments, is ex-
pressed in the following Words:— : .

¢ Provided always, that the several Provisions herein-before contained
respecting the Allotment and Appropriation of Lands for the Support of a Pro-
testant Clergy within.the said Provinces, and also respecting the constituting,
erecting, and endowing. Parsonages or Rectories within the said Provinces, and
also respecting. the Presentation of Incumbents or Ministers to the same, and
also respecting the Manner .in which such Incumbents or Ministers shall hold
and enjoy the same, shall be subject to be varied or repealed by any express
Provisions for that Purpose contained in any Act or Acts which may be passed
by the Legislative Council and Assembly of the said Provinces respectively
and assented to by His Majesty, His Heirs or Successors, under the Restrictions
herein-after provided.” : o : : :

The Forty-second Clause then proceeds to enact, that whenever any Act
shall be passed by the Legislative Council and Assembly for any of the before-
mentioned Purposes, such Act shall, “before any Declaration or Signification
of the King’s Assent thereto,” be laid before both Houses of Parliament in Great
Britain, and that His Majesty shall not signify His Assent until Thirty Days
after. the Act shall so have been laid before the Two Houses.

Subsequently to the Date of this Act of Parliament the Corporation for the
Management of the Clergy Reserves was established by a Charter issued under
the Great S_eal of the Province; that Body have granted Leases of a consider-
able Quantity of Land, none of which, as I understand, are made to endur
for more than. Twenty-one Years from their respective Dates.

_The Statute 7 & 8 Geo. IV. Cap. 62. authorized the Governors of the Pro-
vinces, with the Consent of the Executive Council, in pursuance of any In-
structions which might be issued to them by His Majesty through One ofy His
Principal Secretaries of State, to sell a Part of the Clergy Reserves, not exceed-
ing One Fourth of the Whole, provided that in no One Year more than
100,000 Acres were so sold ; the Money arising from the Sales was to be
invested in the Public Funds of this Kingdom, and the Interest of that Invest-
‘ment was declared applicable either to the Improvement of the unsold Reserves
or-to the Purposes for which the Reserves were originally made.

It appears that in pursuance of this Statute 74,819 Acres of th
Reserves have been sold .up to the Month of June last. for Su
amot(lintmbg 1:ohl‘50i?3’7l}.1 7s. 6d. Currency, and that the Sum of £ .
glz;s P:;m gfnz Oef Inl}cgie:ts.ers, who by the Terms of their Contracts were liable to

In order to accomplish effectually the Designs which ined in th
DesEatch already referred to, it w}irll be necetgsary that goh;‘ifcﬁng] a%ﬁqultgtglg
31 Geo. I11. Cap. 81. as relates to the Allotment and Appropriation of kLaands
for the Support of the Protestant Clgrgy within the Province of Upper Canada

- should

€

e Clergy
ms together
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should be repealed by an Act to be passed by the Council and Assembly in
exercise of the Authority committed to them for that Purpose by the Forty-first
Section of the Act. The Bill, if so passed, must be accompanied by an Address
from the Legislative Council and Assembly, desiring that it may be * transmitted
““ to England without Delay, for the Purpose of being laid before Parliament
““ previously to the Signification of His Majesty’s Assent thereto.”

A simple Repeal of this Part of the Act of 1791 would give Birth to some
Questions of an embarrassing Nature, the Discussion of which it is very desi-
rable to preclude. The Questions which I anticipate would be, 1st, whether
the Reserves already made would vest in His Majesty absolutely, or would be
held by him upon any Trust for the Benefit of the Protestant Clergy ; 2dly,
whether the Leases granted by the Corporation for managing the Reserves
would be still subsisting; 8dly, whether the Rent reserved on those Leases
would be payable to His Majesty or to the Corporation ; 4thly, whether the
Money already raised by Sales under the Act of 1827 would remain applicable
or not to the Purposes expressly declared by that Statute. It might be sug-
gested, as a further Doubt, whether the Corporation would continue in exist-
ence, and whether the Powers of Sale given by the Act of 1827 were to be
exercised any further. The Solution of those Questions is, however, obvious :
the Corporation could not survive the Extinction of the Object for which it
was erected; the Power of Sale could not be exercised after the Subject of
Sale, viz. the Clergy Reserves, had ceased as such to exist. '

To meet, however, still more effectually the Two last-mentioned Questions,
you will, as soon as the Act shall have been introduced into the Assembly, inti-
mate to the Clergy Corporation that it is the express Desire of His Majesty’s
Government that until the Bill shall have finally passed into a Law, or shall
have been finally rejected, they do abstain from granting any more Leases of
the Clergy Reserves; I cannot doubt their ready Compliance, and am most
reluctant to reason, even hypothetically, on the contrary Supposition. But as
it will be necessary to prevent improvident Leases, which on the Haste and
Excitement of the Moment might be made, you will, in the unfortunate Con-
tingency of the Corporation persisting in making them, direct the Attorney
General to take such Measures as may be best adapted to bring to Trial the
Validity of the Charter itself. I apprehend that the Result must be to ascer-
tain that it is void in point of strict Law. But it is impossible to deprecate
such a Controversy too earnestly, or to contemplate it at all, except as an extreme
Remedy in a Case of extreme Importance.

Whenever the Act shall have been finally passed the continued Existence of
the Charter would be of no practical Importance, though it would be on the
whole desirable that the Charter should be then surrendered.

With regard to the Continuance of the Power of Sale under the Statute
7 & 8 Geo. 4. c. 62., you will immediately signify to the Officers employed under
that Statute His Majesty’s Commands that they do abstain from acting any
further in execution of it after the 80th June 1832, and that during the Half-
year from January Ist to that Date the Sales to be made should not exceed
in Number of Acres the Number actually sold in the preceding Half-year.

The Difficulties which might oppose or partially frustrate the Execution of
the Designs of His Majesty’s Government being thus obviated, it remains to
consider what Provisions the proposed Act of Assembly should contain.

First, then, it should be enacted, that so much of the British Statute of 1791
as relates to the Appropriation of Clergy Reserves shall be repealed. But
as it is unnecessary and would be highly inconvenient to repeal so much of
that Act as relates to the Erection and Endowment of Parsonages, it will be fit,
in order to- obviate the Possibility of Mistake, that the precise Words upon
which alone the Repeal is to operate should be quoted in the repealing
Act. o

Secondly, to remove all Doubts as to the Effect of the Repeal, it should be
expressly provided that the reserved Lands should immediately vest in His
Majesty and be held by him, His Heirs and Successors, in the same Manner in
every respect as if the Provisions to be repealed had never been enacted.

- Thirdly, the Leases granted by the Clergy Corporation should be declared to
be as valid as though the repealing Act had not been passed ; but the Tenant
should be required to attorn to His Majesty, and to pay their Rents to Him, or
to the Receivers of His Land Revenue in the Province. ‘ :

(48.) G 3 ‘ Fourthly,

No. 10.
Lord Glenelg
to
Lieut. Governor
Sir G. Arthar,
-9th February 1837,

Enclosures.
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No. 10. Fourthly, all Sales effected, and all Acts done under the Staﬁute 7 & 8
Lord Glenelg (3¢, 4, Cap. 62. should be declared as valid as though the repealing Act had

to
Lieut. Governor 110t been passed.

Sir G. Arthur, Tifthly, the only additional Provision, the Nﬂecessity of which I can anticipate,
9th February 1837, would be an Enactment declaring that henceforward no Grant of Lands where-
Encl ever made shall be deemed invalid or ineffectual, by reason of the Absence of

nolosures. Specification of the Clergy Reserves appropriated in respect of such Grant.
With reference to future Grants this of course would be superfluous, but it
might obviate some inconvenient Doubts as to the Effect in future of past
‘Neglects of this Part of the Act of 1791. ] .

A Provincial Statute embracing these Provisions, and neither exceeding nor
falling short of them in any material Respect, would, I apprehend, effectually
set at rest all the Questions respecting the Clergy Reserves, to which I have
adverted in my accompanying Despatch, except in the possible, but I trust
very improbable Event, of either House of Parliament addressing His Majesty -
to withhold His Assent. That however is a Contingency against which no
Security can be taken, and upon which it could answer no practicable Pur-
‘pose to speculate. ) ]

It remains to consider what Steps should be taken in order to bring this
Question fairly under the Notice of the Two Branches of the Provincial
Legislature. For that Purpose it will be fit that they should be invited to the
Consideration of the Question by a Message from His Majesty. Anxious as
I am to relieve you to the utmost possible Extent from Responsibility upon
an Occasion of so much Gravity and Importance, I enclose to you the Copy

/ of a Message to be transmitted in His Majesty’s Name to both of the Houses
of the Provincial Legislature.

, = The same Motive induces me to transmit to you the Draft of a Bill, which
has been prepared under my Direction, for carrying the Views of His Ma-
Jjesty’s Government into effect. Without intending to fetter the Discretion of
the Law Officers of your Government, I must express my earnest Wish that
the Bill might be introduced in Terms corresponding as closely as possible
with those of the accompanying Draft.

I am not sufficiently conversant with the Usages of the Canadian Assembly
to venture to prescribe any thing respecting the Manner in which this Bill -
should be brought forward. If I am not misled by the Analogy of English
Parliamentary Proceedings, I should desire that the Act may be introduced
to the Notice of the Assembly by the Attorney General, or if he has not a
Seat in that House, then by any official Member in whose Ability and Discre-
tion you can place adequate Confidence.. Should the Law pass, in-any Form,
you will neither give nor refuse your Consent, but will reserve the Bill for
the Signification of His Majesty’s Pleasure. Indeed I conceive that to be (the
proper Course of proceeding in every Case in which an Act of the Canadas is
required to be laid before the Two House of Parliament.

: I have, &c.

Lieut.General Sir John Colborne, x.c.s. (Signed)  GobpericH.

&c. &c. &ec. ’

(D.)
Draft of a Message to the Legislature of Upper Canada.

The Lieutenant Governor has received His Majesty’s Commands to make
the following Communication to the Legislative Council [the House of General
Assembly], in reference to the Lands which, in pursuance of the Constitu-
tional Act of this Province, have been set apart for the Support and Mainte-
nance of a Protestant Clergy. - : ' ' '

The Representations which have at different Times been made to His
Majesty and His Royal Predecessors, of the Prejudices sustained by His
faithful Subjects in this Province from the Appropriation of the Clergy
Reserves, have engaged His Majesty’s most attentive Consideration. ks
Majes_ty has, with no less Anxiety, considered how far such an Appropria-
tion of Territory is conducive either to the temporal Welfare of the Ministers
of Religion in this Province, or to their spiritual Influence. Bound no less
by his personal Feelings than by the sacred Obligations of that Station to
which Providence has called him to watch over the Interests of all the Pro.

: 1 testant
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testant Churches within His Dominions, His Majesty could never consent to
abandon those Interests with a View to any Objects of temporary and apparent
Expediency.

It has therefore been with peculiar Satisfaction that, in the Result of His
Inquiries into this Subject, His Majesty has found that the Changes sought for
by so large a Proportion of the Inhabitants of the Province may be carried
into effect, without sacrificing the just Claims of the Established Churches of
England and Scotland. The Waste Lands which have been set apart as a
Provision for the Clergy of those venerable Bodies have hitherto yielded no
disposable Revenue. The Period at which they might reasonably be expected
to become more productive is still remote. His Majesty has solid Grounds
for entertaining the Hope, that before the Arrival of that Period, it may be
found practicable to afford the Clergy of those Churches such a reasonable
and moderate Provision as may be necessary for enabling them properly to
discharge their sacred Functions.

His Majesty therefore invites the Legislative Council [the House of General
Assembly | of Upper Canada to consider how the Powers given to the Pro-
vincial Legislature by the Constitutional Act, to vary or repeal this Part of its’
Provisions, can be called into exercise most advantageously for the spiritual
and temporal Interests of His faithful Subjects in this Province. '

(Signed) GODERICH.

Draft of a Bill to be laid before the Legislature of Upper Canada.

Whereas by an Act passed in the Parliament of Great Britain in the Thirty-
first Year of the Reign of His late Majesty King George the Third, intituled
“ An Act to repeal certain Parts of an Act passed in the Fourteenth Year of
“ His Majesty’s Reign, intituled ¢ An Act for making more effectual Provi-
¢« sion for the Government of the Province of Quebec m North America,” and
* to make further Provision for the Government of the said Province,” it was
amongst other things enacted, that it should and might be lawful for His said
late Majesty, His Heirs and Successors, to authorize the Governor or Lieu-
tenant Governor of each of the said Provinces respectively, or the Person
administering the Government therein, to make from and out of the Lands of
the Crown within such Provinces such Allotment and Appropriation of Lands
for the Support and Maintenance of a Protestant Clergy within the same as
may bear a due Proportion to the Amount of such Lands within the same as
had at any Time been granted by or under the Authority of His said late
Majesty ; and that whenever any Grant of Lands within either of the said
Provinces should thereafter be made by or under the Authority of His Majesty,
His Heirs or Successors, there should at the same Time be made, in respect of
the same, a proportionable Allotment and Appropriation of Lands for the
above-mentioned Purpose within the Township or Parish to which such Lands
so to be granted should appertain or be annexed, or as nearly adjacent thereto
as Circumstances would admit; and that no such Grant should be valid or
effectual unless the same should contain a Specification of the Lands so allotted
or appropriated in respect of the Lands to be thereby granted, and that such
Lands so allotted and appropriated should be, as nearly as the Circumstances
and Nature of the Case would admit, of the like Quality as the Lands in respect
of which the same should be so allotted and appropriated, and should be, as
hearly as the same could be estimated at the Time of making such Grant,
equal in Value to the Seventh Part of the Land so granted ; and it was thereby
further enacted, that all and every the Rents, Profits, or Emoll.lments which
might at any Time arise from such Lands so allotted and appropriated as afore-
said should be applicable solely to the Maintenance and Support of a Protestant
Clergy within the Province in which the same should be situated, and to no
other Use or Purpose whatever: And whereas in pursuance of the said
Statute divers Tracts of Land within this Province have been allotted and appro-
priated for the Support and Maintenance of the Protestant Clergy within the
same: And whereas by certain Letters Patent under the Great Seal of this Province,
bearing Date the .. Dayof in the Year .

His said late Majesty King George the Third did constitute A.B. and C.D.,
and their Successors, to be a Body Corporate : And whereas the said Corporation
(48.) ' G 4 have

No. 10.
Lord Glenelg
to
‘Lieut, Governor
Sir G. Arthur,
9th February 1838.

Euclosures.
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have, in pursuance of the Powers so vested in .them as aforesaid? demised various
Parts of the said Clergy Reserves within this Province to divers Pe_rsons for
Terms of Years by Leases in the Name and under the Seal of the said Corpo-
ration, in which Leases divers Sums have been reserved and made payable as
by way of Rent: And whereas by a certain Act of the Parliament of the
United Kingdom of Great Britain and Ireland passed in the 7th and 8th Year
of the Reign of His late Majesty King George the Fourth,_ intituled “ An
« Act to authorize the Sale of a Part of the Clergy Reserves in the Provinces
« of Upper and Lower Canada,” it is enacted, ¢ that it shall and may be lawful
¢ for the Governor and Lieutenant Governor, or Officer administering the
¢« Government of the said Provinces or either of them, with the Consent of the
¢« Executive Council appointed within such Province for the Affairs thereof,
“ in pursuance of any Instructions which may be issued to such Governor,
“ Lieutenant Governor, or other Officer as aforesaid by His Majesty, through
¢ One of His Principal Secretaries of State, to sell, alienate, and convey in
« Fee Simple, or for any less Estate or Interest, a Part of the said Clergy
¢« Reserves in each of the said Provinces (not exceeding in either Province
¢ One Fourth of the Reserves within such Province), upon, under, and subject
“ to such Conditions, Provisoes, and Regulations as His Majesty, by any such
¢ Instructions as aforesaid, shall be pleased to direct and appoint; provided
¢ nevertheless, that the Quantity of the said Clergy Reserves so to be.sold as afore-
¢ said in any One Year in either of the said Provinces shall not in the whole
« exceed 100,000 Acres: Provided also, that the Monies to arise by or to be

-

“¢ produced from any such Sale or Sales shall be paid over to such Officer or

13

Officers of His Majesty’s Revenue within the said Provinces respectively as
¢ His Majesty shall be pleased to appoint to receive the same, and shall by
“ such Officer or Officers be invested in the Public Funds of the United King-
“ dom of Great Britain and Ireland in such Manner and Form as His Majesty
 shall from Time to Time be pleased to direct; provided also, that the
“ Dividends and Interest accruing from such Public Funds so to be purchased
¢ shall be appropriated, applied, and disposed of for the Improvement of the
“ remaining Part of the said Clergy Reserves, or otherwise for the Purposes
¢« for which the said Lands were so reserved as aforesaid, and for no other .
¢ Purpose whatsoever, save only so far as it may be necessary to apply the

same or any Part thereof in or towards defraying the Expenses of or
attendant upon any such Sale or Sales as aforesaid ; and which Appropriations
shall be so made in such Manner and Form and for such special Purposes as
“ His Majesty from Time to Time shall approve and direct:” And whereas in
pursuance of the said last-recited Act the Lieutenant Governor for the Time
being of this Province, with the Consent of the Executive Council, hath, in
pursuance of Instructions for that Purpose issued by His late Majesty King
George the Fourth through One of His Principal Secretaries of State, effected
Sales of divers Parts of the said Clergy Reserves: And whereas by an Address
to both Houses of the Provincial Legislature, bearing Date on the Day
of last, Major General Sir John Colborne, Knight Commander of the
most Honourable Military Order of the Bath, did signify to both of the Houses
of the Provincial Legislature His Majesty’s most gracious Invitation to consider
how the Powers given to the Provincial Legislature by the Constitutional Act
to carry or repeal that Part of its Provisions which relates to the Lands allotted
and appropriated in this Province for the Support and Maintenance of a Pro-
testant Clergy could be called into Exercise most advantageously for the spiri-
tual and temporal Interests of His Majesty’s faithful Subjects in this Province :
Now, therefore, be it and it is hereby enacted, &c., That so much as is herein-
bef;o}fe g(ic;t%? of t?e1 sailc% Act og gle British Parliament so passed as aforesaid
m the 31st Year of the Reign of His said late Maj ing G ird
shall be and the same is herbeby repealed. Westy King George the Third

And be it further enacted, That from henc

( ; eforth no Grant h -
by or on the Behalf of _Hls Majesty or any of His Royal ﬁfggﬁ;ﬁoﬁaﬁ
any Lands situate within this Province shall be or be deemed invalid or

ineffectual, or be liable to be impeached, vacated, or set asj

any such Grant did not contain a Specification of theS Kiee,mgz ﬁ?jgc&ithz‘:
appropriated for the Support and Maintenance of g Protestant Clerev in
respect of the Lands thereby granted, but every Grant of Lands Withiﬁythié
Province heretofore made by or on the Behalf ‘of His Majesty or any of His

Royal
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Royal Predecessors in which any such Specification may have been omitt:
shall henceforth be and shall be )(rieemed IZmd taken from}:che Day of the 62(12
thereof to have been as valid and effectual in the Law as though such Grant
had contained the Specification aforesaid. '

And be it further enacted, That all the Lands heretofore appropriated
within this Province for the Support and Maintenance of a Protestant Clergy
now remaining unsold shall be and the same are hereby declared to be vested
in His Majesty, His Heirs and Successors, as of His and Their original Estate,
absolutely discharged from all Trust for or for the Benefit of a Protestant
Clergy, and of and from all and every the Claims and Demands of such
Clergy upon or in respect of the same. , :

And be it further - enacted, That all and every the Tenants or Tenant of
the Lands so demised as aforesaid by the said Corporation shall and they
each of them are and is hereby required to attorn, and during the Remainder
of the Terms by such respective Leases granted to pay the Rents thereby
respectively reserved to His Majesty, His Heirs and Successors, or to such
Person as shall by His Majesty, His Heirs and Successors, or by the Lords
Commissioners of His Majesty’s Treasury for the Time being, be appointed
to receive the same.

Provided always, and be it further enacted, That nothing herein contained
shall take away or affect, or be construed to take away or affect, the Right
or Title of any Person or Persons in or-to any Lands which may by any such
Person or Persons be holden or enjoyed, or which any such Person ‘or Persons
may claim to hold or enjoy, by virtue of any Sale, Alienation, Conveyance, or
Contract made, excepted, or entered into in pursuance of ‘the above-recited
Act of Parliament passed in the Seventh and Eighth Year of His said late
Majesty’s Reign, but that every such Sale, Alienation, or Contract shall be as
valid and effectual in the Law, and shall henceforth have and continue to have
the same Force, Virtue, and Effect, as if this present Act had not been made.

o (E.)

(Confidential.)
Sir, ' . - Downing Street, 5th April 1832.

In my Despatch, No. §7., of the 21st November 1831, I authorized you to
apply in the Year 1832, towards the Maintenance of the Bishop and other
Ministers of the Church of England in Upper Canada, 5,000/ out of the
Casual and Territorial Revenue of that Province ; and I estimated that the
Resources available to the same Object from Provincial Funds by Law appli-
cable to it would amount to about 1,000/, making in the whole a Sum of
6,000/, I directed you at the same Time to divide the Sum into Three Parts,
whereof one, amounting to 1,500., was to be paid to the Bishop, another,
amounting to nearly 1,000/, to the Two Archdeacons of York and Kingston,
and the third, of 3,500, in aid of those Payments which the Society for the
Propagation of the Gospel in Foreign Parts is inn the habit of making to the
Ministers of the Church of England who are denominated Missionaries. You
have since been informed by me in my Despatch, No.62., of the 30th of
March last, that His Majesty’s Government have determined to call upon
Parliament to vote, during the Life -of the Bishop, the whole of his Income.

The Charge therefore for the Maintenance of the Clergy for the Year 1832

will be reduced from- 6,000l to 4,500l. 1 have since learned from your
private Letter-of the 16th of February, that the Resources derivable from the
Funds set apart for this Object will considerably exceed the Amount at which,
Jjudging from the Information in my Possession, I had ventured to rate them.
It now appears that the Interest upon Instalments to be paid in 1832, upon
Reserves antecedently purchased, will amount to 1,200L ; and that the net
Produce of the Rents of Clergy Lands leased will not be less than 2,300 - To
these Two Sums will be to be added the Interest upon the Purchase Money of
these Reserves vested in our Funds, which will amount to about 300/. The
Total of these Items will be 3,800/ instead of 1,000, at which I had estimated
them ; and if to this Total there be added from the Casual and Territorial
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of meeting all the Demands for Salaries, including the Two Archdeacons, for-:
(48.) H which
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i had intended to provide. A Question therefore naturally arises, as to
gllg(;};oit advantageous l\fode of disposing of the 4,000/ to be taken out of
the Casual and Territorial Revenue, which had been destined to this particular
Service, and which will no longer be required for that Purpose. I have con-
sidered with great Attention the Observations contained in your private Letter
of the 16th of February, and the Propositions which result from them ; and I
am happy to find that your practical Views, founded upon personal Knowledge
and Experience, are so coincident with those which upon a more speculative
View I had been led to entertain. I quite concur with you in thinking that
the greatest Benefit to the Church of England would be derived from apply-
ing a Portion at least of the Funds under the Control of the Executive
Government in the building of Rectories and Churches, and I would add, in
preparing, as far as may be, for profitable Occupation that moderate Portion of
Land which you propose to assign in each Township or Parish for increasing
the future Comfort, if not the complete Maintenancg, of the Rectors. W1§h t.hl's
View it appears to me that it would be most desirable to make a Beginning
in this salutary Work by assigning to it a Portion, at_ least, of the 4,000/ to
which I have before alluded, as being no longer required (during the present
Year at all events) for the Payment of clerical Salaries. I say a Portion of this
Sum, because I am led to think that it would be e‘xpedier}t, with a view to prevent -
Jealousy and Attempts at Interference with this Territorial F u.nd, to permit somie
Part of it to be disposed of for religious Objects generally, without reference to
the particular Modes of Belief which certain Classes of the Community may
entertain, Some of it might, for instance, be applied to Churches for the Pres-
byterians, some for Roman Catholic Chapels, and some even for the Methodists,

articularly that Portion of them who may be in communion with the Wesleyan
R’Iethodists of this Country. It is obviously impossible to think of aiding
every Subdivision of Religionists, whose Varieties are too indefinite to enumerate ;
and I feel that even with respect to those Classes. to which I have alluded I
cannot well undertake to prescribe to you from hence the exact Proportion of
Assistance which it might be fit to grant to each. #£4,000 in the whole will be
disposable, and I willingly leave it to your Discretion to decide as to the pro-
portionate Distribution of that Sum. I am well aware that in the Execution of
this Duty you will have to steer a difficult Course, and that it will require no
small Tact to determine by what practical Means these important Objects can
best be attained ; the Diffusion of religious Feelings and Motives of Conduact
is the great Point to be aimed at, and His Majesty’s Government must natu-
rally feel anxious that these should be as extensively as possible in unison
with the Established Church of this Country ; but it cannot be forgotten that
the Condition of Society in such a Country ‘as Upper Canada presents Difficul-
ties in the Pursuit of this Object which are very serious, and that a State of
religious Peace is above all Things essential in establishing in the Minds of the
People the Efficacy of religious Principles. Whilst, therefore, I admit without
Reserve my own extreme Anxiety for the widest Extension of the Church of
England in Upper Canada, I feel it to be scarcely less important earnestly to
urge the Inexpediency of seeking to promote that great Object by aiming at the
Exclusion or Repression of other Churches. ~ :

I communicate to you these Sentiments on the Part of the King’s Govern-
ment, with an entire Reliance upon your J udgment and Coincidence of Views ;
and the present Temper of the Majority of the House of Assembly, together
with the increasing Prosperity and general Tranquillity of the Province, encous
rage me to entertain a sanguine Hope that the present Opportunity, if wisely
and judiciously used, may lead to the most important an(Il })leneﬁcial Results.

ave, &c. :
Lieut. Gen. Sir John Colborne, x.c.s., (Signed) ’ GoODERICH.
&e. &c. &ec.

. P.S. Upon a Point so important as the Distribution of the 4,000/, referred to
in this Despatch, I should wish no actual Step to be taken, until I shall have
had an Opportunity of considering any Suggestions which you may have to offer
upon the Subject, which I trust I may receive at as early a Period as may be

convenient for you to favour me with them.
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(F)
(Copy.)
Wirriam R.

Our Will and Pleasure s, that you prepare a Bill for Our Royal Signature,
to pass Our Great Seal of Our United Kingdom of Great Britain
and Ireland, in the Words or to the Effect following ; vizt.

William the Fourth, by the Grace of God of the United Kingdom of Great
Britain and Ireland King, Defender of the Faith, to Our right trusty and
right well-beloved Cousin and Councillor Archibald Earl of Gosford, greeting.

- Whereas We did, by certain Letters Patent bearing Date at Westminster
- the Twenty-fourth Day of November One thousand eight hundred and thirty,
in the First Year of ‘Our Reign, constitute and appoint Our right trusty and
well-beloved Matthew Lord Aylmer, Knight Commander of the Most Honour-
able Military Order of the Bath, Lieutenant General of Our Forces, to be
.Captain General and Governor-in-Chief'in and over the Provinces of Upper and
Lower Canada during Our Royal Pleasure : And whereas We did, by certain
other Letters Patent, bearing Date at Westminster the Second Day of April in
this present Year One thousand eight hundred and thirty-five, in the Fifth
Year of Our Reign, constitute and appoint Our right trusty and right well-
beloved Cousin and Councillor William Pitt Earl Amhurst to be Our Captain
General and Governor-in-Chief in and over the Provinces of Upper and Lower
Canada aforesaid, during Our Royal Pleasure, and by the said last-recited
Letters Patent of the Twenty-fourth Day of November One thousand eight
hundred and thirty, as by these said recited Letters respectively, relation being
thereunto had, may more fully and at large appear: Now know you, that We
have revoked and determined, and by these Presents do revoke and determine,
the said recited Letters Patent of the Second Day of April One thousand eight
hundred and thirty-five, and every Clause, Article, and Thing therein contained :
And further know you, that We, reposing especial Trust and Confidence in the
Prudence, Courage, and Loyalty of you the said Archibald Earl of Gosford, of
Our especial Grace, certain Knowledge, and mere Motion, have thought fit to
constitute and appoint you to be, during Our Pleasure, Our Captain General
and Governor-in-Chief in and over Our Province of Upper Canada, and-in and
over Our Province of Lower Canada, respectively bounded by a Line to com-
mence at a Stone Boundary on the North Bank of the Lake Sant Francis at the
Cove West of the Point au Baudet in the Limit between the Township of Lan-
caster and the Seigneurie of New Longuevil, running along the said Limit in the
Direction of North Thirty-four Degrees West to the westernmost Angle of
the ‘said Seigneurie of New Longuevil, thence along the North-western
Boundary of the Seigneurie of Vaudreuil running North Twenty-five Degrees
East until it strikes the Ottawas River into the Lake Tornis Canning, and
from the Head of the said Lake by a Line drawn due North until it strikes
the Boundary Line of Hudson’s Bay ; the Province of Upper Canada to
comprehend all such Lands, Territories, and Islands lying to the Westward of the
said Line of Division as were Part of Our Province of Quebec; and the
Province of Lower Canada to comprehend all such Lands, Territories, and Islands
lying to the Eastward of the said Line of Division as were Part of Our
said Province of Quebec: And We do hereby require and command you to do
and execute all Things in due Manner that shall belong to your said Command
and the Trust we have reposed in you, according to the several Powers, Pro-
visions, and Directions granted or appointed you by virtue of Our present
Commission, and of an ‘Act passed in the Thirty-first Year of the Reign of His
late Majesty King George the Third, intituled “ An Act to repeal certain
Parts of an Act passed in the Fourteenth Year of His Majesty’s Reign, int1-
tuled <An Act for making more effectual Provision for the Government of
Quebec, in North America,” and to make further Provision for thq Gov.ern-
ment of the said Province,” and of such Instructions as are herewith given
to you, or which may from Time to Time be hereafter given to you, 1n respect
to the said Provinces, or either of them, by Us, under Our Sign Manual and
Signet, or by Our Order in Our Privy: Council, or through One of Our Prin-
_ cipal Secretaries of State, and according to such Laws as are now in force or
' (48.) H<2 shall
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shall hereafter be made and established within Our said Provinces of Upper
Canada and Lower Canada under and by virtue of such Powers, Provisions,
and Directions as aforesaid : And Our Will and Pleasure is, that you the said
‘Archibald Earl of Gosford, as soon as may be after the Publication of these Our
Letters Patent, do take the Oaths appointed to be taken by an Act passed in
the First Year of the Reign of King George the First, intituled ¢ An Act for
the further Security of His Majesty’s Person and Government, and for the
Succession of the Crown in the Heirs of the late Princess Sophia, being Pro-
testants, and for extinguishing the Hopes of the pretended Prince of Wales,
and his open and secret Abettors,” as altered and explained by an Act passed
in the Sixth Year of the Reign of King George the Third, intituled ““ An Act
for altering the Oath of Abjuration and the Assurance, and for amending so
much of an Act of the Seventh Year of Her late Majesty Queen Anne,
intituled ¢ An Act for the Improvement of the Union of the Two Kingdoms,’
as after the Time therein limited requires the Delivery of certain Lists and
Copies therein mentioned to Persons indicted of High Treason or Misprison of
Treason,” or_in lieu thereof the Oath required to be taken by an Act passed
in the Tenth Year of the Reign of His late Majesty King George the Fourth,
intituled “An Act for the Relief of His Majesty’s Roman Catholic Subjects »
according as the said former Acts or the said last-mentioned Act shall
be applicable to your Case; and likewise that you take the usual Oath
for the due Execution of the Office and Trust of Our - Captain General
and Governor-in-Chief of Our said Province of Upper and of Our. said
Province of Lower Canada, and for the due and impartial Administration
of Justice; and further, that you take the Oath required to be taken b

Governors of Plantations, to do their utmost that the several Laws 1‘elatiny
to Trade and Plantations be duly observed; all which said Oaths 'th%
Executive Councils of Our said Provinces of Upper Canada and Lower
Canada respectively, or any Three or more of the Members of either of them
have hereby full Power and Authority and are required to administer unto
you, and in your Absence to Our Lieutenant Governor, if there be any upon
the Place, all which being duly performed you the said Archibald ]Z]ralp f
Gosford, or in your Absence Our Lieutenant Governors of Our said Provilllrceq
or Persons administering the respective Governments therein, shall admini trS,
to each of the Members of such Executive Councils as aforesaid such of S:der
said Oaths mentioned in the said several Acts as shall be applicable to tl c C o
of the individual Member of Our said Council taking the Iggme ; ang o are
also to administer to them the usual Oath for the due Execution "of tl 'yoPul ces
and Trusts: And whereas We may find it convenient for Our S Vi a}CleS
certain Offices or Places within Our said Provinces of Upper Canelzivme 5 az‘
Lower Canada should be filled by Our Subjects who ma pIr)ofes tl? Ei{a?' io

of the Church of Rome; it is therefore Our \Vill andyPE)e . Pi‘ il
Cases where such Persons shall or may be admitted i‘nto aarllsure’ ‘}t lg%im o
Place, the Oath prescribed in and by an Act of Parliament -y Sc;.l? l Foun
teenth .Year of the Reign of King George the Third intitlrl)?sge “IX thﬁ rour
:: tgzal(%]g .molG_a (zlfFEXtua] Provision for the Government of'?the PrI(l)vin(?e ﬁ:f"

uebec in North America,” and also the Qath rescribed i db
before mentioned, passed in the Tenth Year of thp Rei e His Tt the_Act
King George the Fourth, shall be dul admi 'te glgn of is late Majesty
shall also take the usual Qath for the duey Exeén’i's eref e o s and they
3 : 1 n of their Pla dT
respectively : We do further give and grant umtu you 0ht i hibald Farl of
Gosford full Power and Authority from Time " XI'O'u the o Archibald Barl of
after, by yourself, or by an 7 ime to time and at any Time here-
administeg and give sucbil ofy t?ltehs;ictloOgillz?gliﬂzed gy youin that Behalf.; ¥
as shall be applicable to the Case of the Indi '; lem Soveral Scts contained
be administered to every such Person and Pe‘;*lsolrllaé ato WhOI}I;l the_same shal
shall hold any Office or Place of Trust or Profit ;g shall thinlk fit, who
Times pass into Our said Provinces of U 2 o o shall at any Time or
or shall be resident or abidihg therein .pge;'dc‘%;}ada and of Lower Canads,
empower you to keep and use the Public Seals of Sudo h(f l‘lgby O
Canada and Lower Canada for sealing all Thing Il‘lsal' L rovinces of Upper
the Seal of Our said Provinces respectively : ngs whatsoever that shall pass
oG o Dot P oy 2 o o ot o i
ustody -of .Our Li ) : S ] e Charge an
Cu y r Lieutenant Governor, or Person ‘administering the éover;ﬁl*—

ment
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ment there for the Purposes before mentioned, until We shall think fit to
authorize you, by an Instrument under Our Royal Sign Manual, to commit the
Custody thereof to such Person or Persons as may be appointed by Us for that
Purpose : And whereas by the said recited Act passed in the Thirty-first Year
of the Reign of His late Majesty King George the Third it is enacted, that
there shall be within each of Our said Provinces of Upper Canada and Lower
Canada respectively, a Legislative Council, &c., and an Assembly to be composed
and constituted in the Manner in the said Act described; and that in the
said Provinces We, Our Heirs and Successors, shall have Power during the
Continuance of the said Act, by and with the Advice and Consent of the
said Legislative Councils and Assemblies, to make Laws for the Peace, Wel-
fare, qnd good Government of the said Provinces res ectively, such Laws
not being repugnant to the said Act; and that all such Laws being passed by
the said Legislative Councils and Assemblies, and being assented to by Us, Our
Heirs apd Successors, or assented to in Qur Name by such Person as We,
Our Heirs and Successors, shall from Time to Time appoint to be Qur Governor
or Lieutenant Governor of the said Provinces respectively, or by such Person
as We, Our Heirs and Successors, shall from Time to Time appoint to administer
the Government within the same, are by the said Act declared to be, by virtue
of and under the Authority of the said Act, valid and binding to all Intents
and Purposes whatsoever within the said Provinces: We do hereby give and
grant unto you the said Archibald Earl of Gosford full Power and Authority
to issue Writs of Summons and Election, and to call together the Legisla-
tive Councils and Assemblies of the said Provinces of Upper Canada and
of Lower Canada, in such Manner as is in the said Act authorized and
directed, subject to the Provisions and Regulations therein contained in that
Behalf, and to such Instructions and Authorities as shall be herewith or at any
Time hereafter given unto you by Us in that Behalf under Our Signet and
Sign Manual, or by Our Order in Our Privy Council, or through One of Our
Principal Secretaries of State: And We do hereby give and grant unto you
the said Archibald Earl of Gosford full Power and Authority to fix the Times
and Places of holding every Session of the Legislative Councils and Assemblies
of Our said Provinces of Upper Canada and Lower Canada, and to prorogue
the same from Time to Time, and to dissolve the same by Proclamation or
otherwise, subject nevertheless to the Regulations, Provisions, and Directions
of the said last-mentioned Act, and to such Instructions and Authorities as in
respect of the Premises may be herewith or at any Time hereafter given by Us
unto you under Our Signet and Sign Manual, or by Our Order in Our Privy
Council, or through One of Qur Principal Secretaries of State : And We do
by these Presents authorize and empower you the said Archibald Earl of Gosford,
with the Advice of the Executive Councils appointed by Us for the Affairs of
Our said Provinces of Upper Canada and Lower Canada respectively, from
Time to Time to form, constitute, and erect Townships or Parishes within
Our said Provinces, and also to constitute and erect within every Township or
Parish which now is or hereafter may be formed, constituted, or erected within
Our said Provinces, one or more Parsonage or Rectory, or Parsonages or Rec-
tories, according to the Establishment of the Church of England; and from
Time to Time, by an Instrument under the Seal of Our said Provinces respec-
tively, to endow every such Parsonage or Rectory with so much or such Part of
the i,ands so allotted and appropriated as by the last-recited Act in that Behalf is
mentioned in respect of any Lands within such Township or Parish which shall
have been granted subsequent to the Commencement of the same Act, or of
such Lands as may have been allotted and appropriated for the same Purpose
by or in virtue of any Instructions which may be given by Us in respect of any
Lands granted before the Commencement of the last-mentioned Act, as you,
with the Advice of Our said Executive Council of such Province, shall judge
to be expedient under the existing Circumstances of such Township or Parish,
subject nevertheless to such Instructions touching the Premises as shall or may
be given you by Us, under Our Signet and Sign Manual, or by Our Order
in (%.ur Privy Council, or through One of Our Principal Secretaries of State:
And We do also by these Presents authorize and empower you to present,
subject to the Provisions in the above-mentioned Acts in that Behalf, to every
such Parsonage or Rectory, and to every Church, Chapel, or other Ecclesiastical
Benefice, according to the Establishment of the Church of England, w1_thm
o o(480) H3 either
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ither of Our said Provinces, an Incumbent or Minister of the Church of Eng.
E:ld? vx(r)ho shall have been duly ordained according to. t.he Rites of the sa;d
Church, and to supply from Time to Time such Vacancies as may haEpen of
Incumbents or Ministers of the said Parsonages, Rectories, Churches, Chapels,
or Benefices, or any of them respectively : And We do hereby give .and grant
unto you the said Archibald Earl of Gosford full Power and Authority to give
Warrants under your Hand for the issuing of Public Monies for all Public
Services; and We do particularly require you to take care that regular
Accounts of all Receipts and Disbursements of such Monies be duly kept:
And We do further give to you the said Archibald Earl of Gosford full Power
and Authority, when and so often as any Bill which has been passed in the
Legislative Council and House of Assembly of either of Our said Provinces of
Upper Canada and Lower Canada shall be presented unto_you for Our Royal
Assent, to declare, according to your Discretion, (but subject nevertheless to
the Provisions contained in the said recited Act passed in the Thirty-first Year
of the Reign of His late Majesty King George the Third, and subject also to
such Instructions, Directions, and Authorities as We shall her.eW"lth or at any
Time hereafter give unto you in that Behalf under Our Signet and Sign
Manual, orby OurOrder in Our Privy Council, or .thrpugh One of Our Pnnmpal
Secretaries of State,) that you assent to such Bill in Our Nam_e, or that you
withhold Our Assent from such Bill, or that you reserve such Bill for the Sig-
nification of Our Royal Pleasure thereon: And We do hereby authorize and
empower you to constitute and appoint Judges, and, inCases requisite, Commis-
sioners of Oyer and Terminer, Justices of the Peace, and other necessary
Officers and Ministers, in Our said Provincesof Lower Canada and Upper Canada
for the better Administration of Justice and putting the Laws in execution, and to
administer or cause to be administered unto them such Oath or Oaths as are usually

" takenfor the due Execution and Performance of Offices and Places, and for clearing

the Truth in Judicial Causes: And We do hereby give and grant unto you
full Power and Authority, when you shall see Cause or shall judge any Offender
or Offenders in Criminal Matters, or for any Fines or Forfeitures due unto Us,
fit Objects of Our Mercy, to pardon all such Offenders, and to remit all such
Offences, Fines, and Forfeitures, Treason and wilful Murder only excepted ; in
which Cases you shall likewise have Power upon extraordinary Occasions to grant
Reprieves to the Offenders until and to the Intent that Our Royal Pleasure
may be made known thereon: And We do likewise give and grant unto you
full Power and Authority, with the Advice of Our Executive Councils of Our
said Provinces of Upper Canada and Lower Canada, to grant Lands within the
said Provinces respectively ; which said Grants are to pass and be sealed with
Our Seal of such Province, and being entered upon Record by such Officer or
Officers as shall be appointed thereunto shall be good and ‘effectual in Law
against Us, Our Heirs and Successors: And we do hereby require and com-
mand all Our Officers and Ministers, Civil and Military, and all other Inhabi-
tants of Our said Provinces of Upper Canada and Lower Canada, to be obedient,
aiding, and assisting unto you the said Archibald Earl of Gosford in the Execu.
tion of this Our Commission and of the Powers and Authorities herein contained -
And in case of your Death or Absence out of Our said Province of Upper Canada
or Our Province of Lower Canada, We do by these Presents, in either of such
Cases, give and grant all and singular the Powers and Authorities herein to you
granted to Our Lieutenant Governors for the Time being of such Provinces re-
spectively, or of either of them, as the Case may be, or, in the Absence of any
such Lieutenant Governors or Lieutenant Governor, to such Person or Persons
as We may by Warrant under Our Sign Manual authorize and appoint to be the
Administrator of the Government of such Provinces or either of them, such
Powers and Authorities to be by them or him executed and enjoyed  during
Our Pleasure; but if upon your Death or Absence out. of Qur said Provinces
of Upper-Canada and Lower Canada, or either of them, there be no Person
upon the Place commissioned and appointed. by Us to be Our Lieutenant
Governor, or specially appointed by Us to administer the Government within
Our said Provinces, Our Will and Pleasure 1s, that until your Return from any
such Absence, or until Our further Pleasure shall be known, the senior Military
Officer for the Time being in Command of Our Forces within Qur said
Province of Upper Canada or Our said Province of Lower Canada, as the

Case may be, shali take upon him the Administration of the Government

thereof,
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thereof, and shall execute in Our said Provinces respectively this Our Com-
mission and the af'(_)resaid Instructions, and the several Powers and Authorities
therein contained, in the same Manner and to all Intents and Purposes as other
Our Captain General and Governor-in-Chief should or ought to do: And Wedo
hereby give and grant unto you the said Archibald Earl of Gosford full Power
and Authority, in case any Person or Persons commissioned or appointed by Us
to any Office or Offices within Our said Provinces of Upper Canada or Lower
Canada from which he or they may be liable to be removed by Us shall in your
Opinion be unfit to continue 1 Our Service, to suspend such Person or Persons
from his or their several Employments until Our Pleasure shall be known. In
witness, &c. Witness, &c. And for so doing, this shall be vour Warrant.
Given at Our Court at Windsor this 18th Day of June 18385, in ‘the Fifth Year
of Our Reigun. |
By His Majesty’s Command.

(Countersigned) GLENELG.

(G)

My LOI'd, Doctors Commons, 24th January 1838,

We are honoured with your Lordship’s Commands, signified in your Letter of
the 19th ultimo, transmitting certain Documents which were referred to us on
the 12th of April last on the Subject of the Endowment of certain Rectories
in the Province of Upper Canada ; also enclosing a Copy of the Report made
by us in answer to that Reference, with Copies of a Correspondence which has
since taken place on the Subject between your Lordship and the Lieutenant
Governor of Upper Canada ; also enclosing a Copy of the Commission under
which the Government of the Province was administered in the Month of
January 1836, when the Order of the Lieutenant Governor in Council respect-
ing those Rectories was made.

Adverting to these various Documents, and especially to the Report of the
Archdeacon of Toronto, accompanying Sir F. Head’s Despatch of the 18th of
‘October, your Lordship is pleased to request that we would report our joint
Opinion, whether the Addition of the material Fact now communicated to us

~ affects the Conclusion which we adopted and reported to your Lordship on the
8th of June, and if so, that he would report the Answer which we would now
give 1to the Questions proposed in your Lordship’s Letter of the 12th of
April 5 vizt, _

% First. Adverting to the Terms of the Statute 81 Geo. 8. Chap. 41. Sec. 36
¢« and 40, and to the Terms of the Royal Commission, could the Lieutenant
¢ Governor, with the Advice of the Executive Council, lawfully constitute and
« erect or endow any Parsonage or Rectory within the Province without the
“ further Signification of His Majesty’s Pleasure?

-« Secondly. Can Lord Ripon’s Despatch of the 8d of April 1832 be regarded
“ as signifying His Majesty’s Pleasure for the Erection of Parsonages or for the
¢« Endowment of them, or for either of those Purposes ?

¢ Thirdly. Are the Erection and the Endowment of the Fifty-seven Rec-
« tories by Sir J. Colborne valid and lawful Acts? ) ]

« Fourthly. If the preceding Questions be answered in the Affirmative, have
“ the Rectors of the Parishes so erected and endowed the same Ecclesiastical
“ Authority within their respective Limits as is vested in the Rector of a
¢ Parish in England, or within what other Bounds is that Authority restricted ?”

In obedience to your Lordship’s Commands, we have the Honour to report
that, adverting to the various Documents, and especially to the Instructions con-
tained in Lord Bathurst’s Despatch to Sir P. Maitland of the 22d of July 1825,
referred to in the Report of the Archdeacon of York (Toronto), and also to
the Terms of the Royal Commission, the whole of which is now before us, we
are of opinion,— » . .

- 1st. "That the Lieutenant Governor, with the Advice of the Executive Coun-
cil, could lawfully constitute and erect or endow any Parsonage or Rectory
within the Province without the further Signification of His Majesty’s
Pleasure. , :

. 2d. We are of opinion, that Lord Ripon’s Despatch of the 5th of April 1832
cannot be regarded as signifying His Majesty’s Pleasure for the Erection
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of Parsonages, or for the Endowment of them, or for either of those Pur.

0ses. _ '
P 3d. We are of opinion, that the Erection or Endowment of the Fifty-seven
Rectories by Sir John Colborne are valid and lawful Acts._ .
4th. We are of opinjon, that the Rectors of the.Parls}‘les SO ergcted.ar.ld
endowed have the same Feclesiastical Authority within their respective ’Lumts

as is vested in the Rector of a Parish in England.

We have, &c.

J. Dobpson.
J. CAMPBELL.
The Right Hon. Lord Glenelg, R. M.RovrE.
&e. &e. &ec.
No. 11.
(No. 41.)

Cory of a DespaTcH from Major General Sir GEORGE ARTHUR, K.C.H.,
Lieutenant Governor of Upper Canada, to Lord GLENELG.

My Lord, ; Toronto, 11th July 1838.

I mave had the Honour to receive your Lordship’s Despatch, No. 20.,
together with a further Report from the Queen’s Advocate and Her Majesty’s
Attorney and Solicitor General, in addition to that made under the Reference
of 12th April 1837, upon the Validity of the Endowment of certain Rectories
in this Province which those Learned Gentlemen, upon the new Fact brought
under their Notice, now affirm.

I have to inform your Lordship, that since my Arrival in this Country I have
been in communication with all the principal Persons who have taken part in
this Question, and, after a long Conference with the Synod in connexion with
the Church of Scotland, I have addressed that Body a Letter, of which the
enclosed is a Copy. . ,

It is not, however, my Intention to defer Measures, but at the first Meeting
of the Legislature I propose to cause a Bill to be introduced for re-investing the
Lands reserved for the Clergy in the Crown to be applied for Religious Pur-
poses, and I have Reason to think it will be carried by a considerable Majority.

. I have, &c.
The Right Hon. Lord Glenelg, (Signed)  GEo. ARTHUR.
&c. &c. &c. o
Enclosure referred to in No. 11.
Sir, Government House, Toronto, 2d July 1838.

T have had the Honour to receive your Letter of the 22d June, which I have
laid before the Lieutenant Governor, together with your former Letter addressed
to Mr. Joseph, in which you state that the Commission ‘of the Synod of the
Presbyterian Church of Canada in connexion with the Church of Scotland have
appointed certain of their Members a Deputation to wait upon the Lieutenant
Governor, for the Purpose of requesting such Information as it might be in his
Excellency’s Power to give respecting the Intentions of the Colonial Govern-
mefgt of g1t\171ng e(fifecf) to l’rclhe 1\j{ﬁ“;dmissions which you state have been so long and
so frequently made by the Ministers of the Crown i i '
the Church>:)f Scotlar}lrd in this Colony. ) v in regard to the Rights of

On the 11th ultimo the Lieutenant Governor afforded the Deputation. the
most unreserved personal Explanation ; and I am now to repeat to you, that it
is His Excellency’s Intention to bring before the Legislature at its next iVIeeting-
the Question of the Clergy Reserves, and his Determination to use his utmost
Endeavours to have it finally settled, with a due Regard to the present Condition
and future Welfare of the Province, and in such a Manner as shall be ‘most
conducive to the Promotion of the best Interests of all Her Majesty’s Subjects.

'lhsa Lieutenant Governor laid open for your Perusal a Copy of Sir Francis
Head’s Despatch, transmitting the Report of the Honourable and Venerable
the Archdeacon of York, together with other Documents which had been sub-

vmi.tted to the Law Officers of the Crown, and the Consideration of which had

led
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led them to form the Opinion that the Erection or Endowment of the Fifty-seven
Rectories by Sir John Colborne are valid and lawful Acts.

A. Copy of the Archdeacon’s Report, which the Lieutenant Governor believes
has already been published, will be transmitted to you in a few Days, Copy of
Lord Glenelg’s Despatch, with its Enclosure, being the Opinion of the Law
Officers, which was read at the Interview on the 11th instant, I have the
Honour now to enclose ; and with reference to the several Remarks made
thereupon by the Deputation I am directed to offer the following Observa-
tions :—

1st. The Deputation expressed themselves not to be convinced of the
Soundness of the Opinion of the Law Officers in favour of the Legality of the
Endowments. '

In furtherance of the kind Disposition manifested by the Secretary of State,
that if you should still feel it right to insist upon the further Investigation of
this Question of Law, and should be able to state any material Fact or to
suggest any important Argument which might hitherto have escaped notice,
and would bring the same forward by Petition, the Lieutenant Governor will
transmit the same to the Secretary of State ; or, as His Excellency understood
your Desire was to have a judicial Determination of the Matter, he sees no
legal Objection to your instituting a Proceeding in the Court of Chancery for
the-Repeal of the Patents of Endowment, or in any other Manner which you
may be advised to adopt in any Court in the Province in which the Question
can be legally entertained; from the Decision of which Court an Appeal can
be had to the Judicial Committee of Her Majesty’s Privy Council, to which
Allusion is made, in the Despatch of the Secretary of State for the Colonies
the 9th of February 1838, No. 20.

If the Opinion of the Law Officers had been against the Legality of the
Endowment, His Excellency would probably have directed such a Proceeding
at the Suit of the Crown. But Her Majesty’s Government now considering
the Act legal the Burden of instituting the Suit is unavoidably cast upon
those who wish to void the Patents.

His Excellency is, however, induced to believe that the whole Question of
the Reserves will be satisfactorily settled without refetence to judicial Decision.

2d. In like Manner, if it be still your Desire to have a judicial Determina-
tion (upon the Claims the Church of Scotland can legally maintain to a Par-
ticipation in the Lands reserved under the 31 Geo. 3. c.81., ot to the Funds
arising from them), that Question also can, upon your Petition, be submitted to
the Secretary of State, with the Expression of your Wish that it should be
referred to the Judicial Committee of the Privy Council.

The Lieutenant Governor hopes, from this ready Acquiescence with the
implied Wish of the Deputation, that he gives the sincerest Proof in his Power
of his Desire that every Justice should be done to your asserted Claim; and it
ought at the same Time to satisfy you that Her Majesty’s Government have
been sincere in their Desire to investigate the Question of your‘nghts.‘

8d. With respect to your Apprehension, from the Establishment of the
Rectories, that the Church of England will exercise some Ecclesiastical Autho-
rity, I am to repeat to you, the Lieutenant Governor’s personal Observation,
that, in His Excellency’s Opinion, no Objection whatever can exist “ to a
legislative Declaration that the Establishment and Endovyment of Rect;orles in
the Province shall not be construed to confer any Right to exercise any
Ecclesiastical or Spiritual Power whatever, except over the Members o_f' the
Church of England,” and such a Bill will be proposed under the Authority of
Her Majesty’s Government. ) '

- His Excellency commands me to express his very deep Regret that this
Communication has been so long delayed, but he trusts that it will yet reach
you soon enough for your Purposes at the approaching Meeting of your Synod,
and that you will be sensible of his great Solicitude to inform’himself’ fully of
the Nature and Extent of the Claims of all Denominations before he finally
directed an Answer to be returned to your Application.
‘ ' I have, &c.

The Rev. Arthur Gale, (Signed)  Jouw MacauLay.
‘Moderator of the Synod of Canada. :

T (8) I
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No. 12.
(No. 64.) .
; : GEORGE ARTHUR, K.C.H.,
“of a Drspatcu from Major General Sir :
corx OLic(lautenant Governor of Upper Canada, to Lord GLEN:LG.

' , 22d September 1838.

My Lord, G o T ?c(l)ri)lr'lm Despatch of th
had the Honour of addressing to your Lordship my p he
IStS}IlNonEJil;ralast, I have received from the Rev. Mr. Gale, Moderator of the

* Commission of Synod, a Memorial or Protest against the Endowment of Rec-

ies in thi ince, of which a Copy is herewith transmitted. .
t,orie:hl(r)lullcgliE}z/zozomr;mnicated this ]%}(r_)cumen’L to your L'ordshlp at ‘anciar.her
Period, had I not waited for a Copy of the Resolutions relating uiw lerical
Endowments which were passed at a Meeting of the Presbyterian mlsflers
at Montreal, and which, though I was led to expect it, has not yet reached
my Aljcafé};anying this Protest your Lordship will find a Minute of the EX}CC‘{tWe
Council on that Document, embodying Sentiments in which I do not hesitate

y ull Concurrence. o ]
to g‘ﬁf}? lforfc{s}fip cannot but observe with Regret the Spirit in which the Protest
of the Synod has been drawn up, and t}]e Obstacles Whlf:h it throws 1n.the Way
of a satisfactory Settlement of a Question under any Circumstances difficult to
i of. ' o ,
beldﬁfvoes ?%rther the Honour to enclose an Address to the Queen from the
Grand Jury of the District of Bathurst, adopted a short Time since. -

This Address, which is signed by some very worthy and loyal People, has
for its Object to deprecate the Establishment of any domln.gnt Church in this
Province. In order to show them what the Views and Intentlons_ of Government
were on this Point, I have sent them a Copy of the Letter which I caused to
be written to the Rev. Mr. Gale on the 2d of July, and which I communicated

I regret to find that the Ferment created in the Province by the Discussion
of this Matter is rather increasing than otherwise, and that I am not met

to your Lordship with my Despatch No. 41.

" by the Opponents of the Claims of the Church of England in that Temper

which I sought to encourage by the Letter addressed by my Order to the
Rev. Mr. Gale. ' _

I nevertheless shall not be deterred from my Endeavours to effect an Adjust-
ment of this most embarrassing Affair in such a Manner as to restore Tranquillity
at the last, if not general Contentment. o

I have, &c.
(Signed) GEORGE ARTHUR.

Enclosures in No. 12.

(No. 1.)

To His Excellency Sir George Arthur, Knight Commander of the Royal
Hanoverian Guelphic Order, Lieutenant Governor of the Province

of Upper Canada, Major General commanding Her Majesty’s Forces
therein, &c. &c. &c. , .

May it please your Excellency, : ' *
A large Portion of the People ‘over whom your Excellency holds Rule feel
they have sustained a grievous Wrong. Scotchmen and Presbyterians in

Canada, with deep Grief, have long seen most important Rights,—the sacred

Rights of the Church of their native Land neglected and insulted.” With

Feelings painful in no ordinary Degree do they now learn that Acts are pro-
claimed as legal which directly violate them. '

*The venerable Body over whom I have the Honour of
with their Countrymen in their settled Conviction of
Proceedings, participating with them the painful E
have filled them, have devolved on me the Duty of

‘your Exce]lency, before Canada and the Empire,
or Validity.

presiding, participating
the Injustice of these
motions with which they
solemnly protesting before
against their possible Legality

Permit
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‘Permit me to assure your Excellency that is a Duty, on the Discharge of
which I enter with the most painful Feelings. At these unhappy Dissensions
within the Christian World in Canada the Infidel triumphs, the Enemies of
British Institutions rejoice.

But though performing it with Heaviness of Heart, a Sense of what is owing
to*’i.ihe Rl.ghts of the venerable Church in which I bear Office, and of the
ancient Kingdom from which we have sprung, a Sense too of what is owing to
"!:he Prevalence ‘(.)f the immutable Principles of Justice, and, above all, a deeply
impressed Conviction of the momentous Consequences to the spiritual Well-

emng of many coming Millions of Men of our Blood and Lineage, which the

easures now having place must in all human Probability produce, strengthen
me in execution of the Charge which has been committed to me to lay before
your Excellency, with the utmost Respect, and briefly, but alsoin full Truth and
Sincerity, a Summary of the Wrongs which the Church of Scotland in Canada

- 'has sustamed, and a Detail of the Ground of this our solemn Protest against
recent Violations of its Rights.

It is doubtless known to your Excellency that the first transatlantic Settlers
of this Colony were Scotchmen ; that for many of the Years of its earliest
History, Scotchmen constituted the great Mass of British Emigrants, and that,
from the spreading of these and their Descendants, Scotch Presbyterians form
a large Part of the Population of Upper Canada. '

Your Excellency will not hesitate to believe that our Countrymen, while thus
devoting their Lives and Fortunes to the Enterprise of reducing a remote and
desert Dependency of the Empire to a fertile Province, rested in full Confidence
that the guardian Power of the parent State would be watchfully extended over
_them ; that they entered on their arduous and important Undertaking with
hopeful and cheerful Hearts, from the Reflections that, though at a Distance
from the Land of their Fathers, they were yet in Regions which the Blood and
Energies of those Fathers had largely contributed to place within the Limits
of the Empire, and might with perfect Security rely on being upborne in their
Dangers and Difficulties by its protecting and sustaining Arm. .

In these their just Expectations they have unhappily been grievously dis-
appointed. In one most important Particular, in all that concerns their

yeligious Rights and Privileges, Scotchmen have been in Canada as Exiles
from their own Realm, as Aliens in the Land of the Stranger. '

This, it has been authoritatively told us, is a Colony of the Church of Eng-
Jand. The Church of England, we are told, is the Religion of the State, and
rightfully claims the whole Countenance and Support of the Government.

A Seventh of the Lands is set apart for a Protestant Clergy. The Church
of England takes possession of them and holds them. Thousands are granted
‘every Year for the Support of Religion ; they are granted to the Church of
England. Government Chaplains are appointed ; they are of the Church of
England. Scotchmen form no undistinguished Portion of the Soldiery of the
Empire ; no Provision is made for the Scotch Soldiers receiving the Ministra-
tions of their own Church, as in the Case of their Comrades from England.
We remonstrated against being thus placed in subjection to the Church of the
Sister Kingdom. ' ' -

The Mode in which these Remonstrances have been treated has served to
make us more bitterly sensible of the complete and humiliating Subjection to
that Church in which it has been sought to place and hold us.

In answer to our Remonstrances, Mr. Hagerman, the then Solicitor, and
immediately thereafter Attorney General, in an Harangue, which the Aichdeacon
of Toronto characterizes as a splendid Display of Eloquence in defence of his
Church and Government, taxes us with Presumption in daring to remonstrate.
« How,” this legal Adviser of the Government of this Colony is reported, in
" his Place in the House of Assembly, to have said, ¢ how can you possibly place
yourselves in comparison with the Church of the State, or imagine yourselves
any thing else, in Canada, than a merely tolerated Sect? Has the G9x7e1‘nment
viewed you in any other Light ? Does it recognise you as a Bedy Corporate ?
Can you, in that Capacity, hold even Half a Dozen Acres of Land? Nay, are
you not tied down by degrading Disabilities ?  Can your Clergymen perform the
Marriage Ceremony even among their own People without- having to dance
Attendance on the contemptible Court of Quarter Sessions? Does not every

(48.) 12 thing

No. 12.
Lieut. Governor
Sir G. Arthur

. to
Lord Glenelg,
22d Sept, 1838,

Enclosures.



No. 12.
Lieut. Governor
Sir G. Arthur
to
Lord Glenelg,

22d Sept. 1835.

Enclosnres.

——————c———

64 - ' PAPERS RESPECTING THE

thing show you are meant to be, ag,c’l must be, simply a dissenting Sect, CXISfl.n‘g
at all in Canada but by Sufferance : - =

' When ourselves regyarding our actua.l Condition, we haVé beenlcf)mpiuedn?
acknowledge that the Picture drawn of it by the Attorney 1 enera_lt hlS Sno unlike
the Reality. With Sorrow,—for the Effects are melancho y,‘;WI b ;)ﬁlovgr t\}n;e
acknowledge the degraded Condition under which we exist. 1 ea rﬁlen ;it ie
general Bearing of the Government towards us has been adverse. cTh S,
from these untoward and discouraging Circumstances, that many, many Thou-
sands of our Countrymen, dispersed over these extensive Re%IOn(;’- T};e tpmmg
under Deprivation of the religious Ordinances of their Father Oat:i l; tha n}]lany
of them, alas, from their long continued Deprivation of thes.e ) mance? ! ave
ceased to feel the Want, and, it is to be fearlefd, have lapsed into a Forgetfulness
f the Duties and Privileges of Religion itself. : . o
° Hence, too, arises thecDiﬂiculty %xperienced in procuring Clergymen of our
Church from our Native Land. Our Brethren at home, thoggh phee_rf'ully
devoting themselves to the Duties of a laborious Life, and contented with ne
very abundant Portion of this World’s Goods, are not accustomed to i)ccupy a
humiliating Position in Society, to be slighted and regarded with Jealousy by
those in authority in the Land, or placed }n,opposnmn to them. Hen_ce it 1s
also that the Clergy of the Scotch Church in the Canadag number so few, and
that instead of Sixty we do not amount to Three Times Sixty. :

But though we have ever been obliged, in Sadness of Heart, to acknowledge

the humiliating and discouraging Condition in which Adherents to our national
Church exist in Canada, we have ever asked ourselves, is it right, or fit, or just,
that such should be our Condition? Is there really a just Cause why Scotchmen
should not enjoy equal Privileges, why they should be held inferior in Canada
to Englishmen, why the one sharing at least equally the Toil should nof.
equally share the Reward ? , o

“For any such Cause we have looked in vain. We have recurred to the
Records of History; we find our Country there gloriously distinguished as
maintaining its Liberties and Independence entire, through many an arduous
Contest. We see England first consenting to receive from us a King, and then
seeking to be incorporated with us as a Nation. Neither in our previous
History, or the History of the Union, nor in the Instrument of Union, can we
find any thing indicating Inferiority or Subjection; on the contrary, we find
.ourselves placed on a perfect Equality with our Brethren of England, a Com-
munity of all Rights, Privileges, and Advantages, that may or do belong to
either being guaranteed, by the Treaty of Union, to the Natives of - both
Kingdoms. : j

We have looked around ; we see a flourishing Province, gained and pre-

served from the Enemies of the Empire by successive Contests, in which the

- Blood and Energies of Scotchmen were expended in no scanty Measure;

reclaimed from the Wildness of Nature by Exertions in which our Countrymen
have borne no small Part. We have cast our Eyes over the wide Atlantic to
our native Land ; we have seen our Church honoured and respected as the
great sustaining Principle of whatever there is good and praiseworthy, and
as contributing in no small Degree to the general Peace and Prosperity of the
Empire. In all this we have seen nothing that should tender us inferior in
Canada ; nothing that should withdraw from us the Assistance granted by

~Government to others; nothing that should expose us to Degradation or

Insult. We have accordingly turned from Canada, and those directing the
Councils of the Colony, to the Imperial Government. _ .

We have represented to the British Parliament that Canada_is a British,
not an English Colony, and that we are not Colonists of England, but of the
Empire of Great Britain. : , . :

We have claimed therefore, in Terms of the Treaty of Union, to have in
Canada possession of a Community of all the Rights, Privileges, and Advan-
tages enjoyed by the Colonists of our Sister Kingdom. We have claimed,
consequently, to be held, as well as the Church of England, an established .
-Church, and as such to have the Protection and Support of Government. -
‘We have claimed, as one of the established Churches of the Empire, as one
of the Protestant Churches recognised by the Laws of the Empire, - to share
equally with the Church of England, in proportion to our Numbers, in the

. Lands
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Lands 'set apart in Canada for the Maintenance of a Protestant Clergy. In
all these respects, our Claims have been fully admitted.

We had, in the first place, the Satisfaction to learn that in 1819, before any
proper Representation of our Situation was laid before the Imperial Govern-

ment, the Legal Advisers of the Crown had given an Opinion, in which they.

held our Claim to rank in Canada as one of the Churches of the Empire to
be unquestionable, and the Right derived of consequence from it, to share
with the Church of England in the Lands set apart for the Maintenance of a
Protestant Clergy, to be perfectly valid.

_ In this Opinion the Committee of the House of Commons in 1828, in their
Report, coincided ; and in January 1832 His late most Gracious Majesty King.
William the Fourth, by Message, gave it the Sanction of His Royal Word in the
following Terms :—When speaking of the Changes to be effected, he limited
them as such * as may be carried into effect without sacrificing the joint
Claims of the Established Churches of England and Scotland.”

The Waste Lands which have been set apart as a Provision for these

venerable Bodies have hitherto yielded no disposable Revenue.
. To pass by other-Sanctions, we have the following recent Correspondence
between Lord Glenelg, Principal Secretary of State for the Colonies, and
. Principal M‘Farlane, Convener of the Committee of the Church of Scotland,
on the Churches in the Colonies.

The Committee, through Dr. M‘Farlane, thus address Lord Glenelg :—

- ‘ ¢ Edinburgh, 21 March 1837.

“ The Memorialists beg leave to repeat the Assertion of a Principle, which
they apprehend cannot be controverted, viz., that by the Treaty of the Union
the Ministers and Members of the Church of Scotland are entitled, in every
Colony settled or acquired since the Year 1706, to be on a perfect Equality in
all respects with those of the Church of England, in proportion to the Number
belonging respectively to each Denomination.”

To this Sir George Grey replied, on 31st May 1837,— ‘ ‘

¢ His Majesty’s Government see no Reason to dissent from the general
Principle asserted by the Memorialists. They are desirous of giving it the
fullest practical Operation which the Means at their Disposal for this Purpose
will allow.” .

In addition to these Assurances, and until other Arrangements could be
effected, in 1827, the annual Sum of 750 from the Proceeds of Lands sold to
the Canada Company was appropriated to the Aid of our Church. Meantime,
the whole Question of the Manner in which the Lands set apart for the Benefit
of a Protestant Clergy were to be disposed of was referred to the Decision of
the Provincial Legislature. We patiently and dutifully waited for the Decision
of the Question 1n this Mode, or, failing it, in any other in which, in the
Opinion of the Government, it might be most advantageously disposed of.

Satisfied that the Principle that we had a Right to rank equally with the
Church of England as an Established Church in Canada had received the
fullest Sanction, we murmured not at the immediate Disabilities and Vexations
under which we laboured. We reposed in Confidence on the Justice and
Honour of the Imperial Government, convinced that it must be as eager as we
could be to have those Disabilities and Vexations wiped away, since, this Prin-
ciple having been admitted, in proportion as they were a Grievance to us, and
a heavy Grievance we found them, in the same exact Proportion were they an
Opprobrium to it. ’ : , )

- .In the whole Course of the Procedure there was only One Doubt which
could possibly have shaded the clear Conviction established in our Minds of
the ultimate Triumph of our Cause ; there was only One Argument on which
our Opponents could insist; only One plausible Objection vyhlch they could
raise. By certain Clauses of the Act of Parliament 1791 it is declared to be
lawful for the Sovereign to authorize the Governor, with the Advice of the
Executive Council of the Province, to establish over the whole Province of
Upper Cannda Rectories of ‘the Church of England, endowed from the Lands
reserved by the same Statute for the Support of a Protestant Clergy, “ the In-
cumbents of said Rectories to hold the same, and all Rights, Profits, and Emolu-
ments therewith granted, as fully and amply, and in the same Manner, and on
the same Terms and Conditions, and liable to the Performance of the same
Duties, as the Incumbent of a Parsonage or Rectory in England.” It bas

(48.) 138" been
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been held by the Party desirous of giving Supremacy to the Church of England
(the Party which has ever had a preponderat}ng Influence in the Colonial
Administration) that these Clauses do in effect give a real Establishment to that
Church as the dominant Church of the Colony, and place the Adherents of
the Church of Scotland, equally with the other Denominations, in the Class of
Dissenters from the Ecclesiastical Establishment of the Country. ,

It has, on the contrary, ever seemed to us, and we have ever maintained, that
these Clauses have no such Effect, because, in the first placye_*, hke other C]auses
in the Act, they are by mo means positive, but only possible and contingent,
establishing nothing, but only giving the Power, under conceivable Circum-
stances, to make certain Establishments. It has seemed to us, that th/e_yv no
more establish the Church of England as a dominant Church than the Sixth,
Seventh, Eighth, Ninth, Tenth Clauses establish a dommant Nobility. '

The Power is, indeed, we have considered, by the T.erms of the :Act,
granted to the Sovereign of Britain, in the Case of the Nobility, to establish a
Body of titled and hereditary Legislators whenever it seems proper to the
Sovereign so to do. , - , o

In like Manner, in the Case of the Church of England, the Sovereign has
also, by the Terms of the Act, the Power to authorize the Governor, with
the Advice of the Executive Council, to establish the Church of England
as the dominant Church in every Township in the Province. But until
the actual Moment of the Establishment of both, it has seemed to us that
both Church and Nobility, and their Powers and Claims, must be held to be
merely conceivable, and not actual Existences. We were confirmed in this

- View by the Tenor of the Forty-first Clause of the Act, which admits of

whatever relates to Ecclesiastical Endowments being altered or repealed by
Act of the Provincial Legislature, such Act having previously obtained the
Royal Assent. o ,

Secondly. The actual Establishment of the Church of England as the domi-
nant Church of the Colony has seemed to us so inconsistent with the Spirit

~of the Imperial Constitution, as, unless under barely conceivable Circum-

stances, such as a general Conformity and Amalgamation of the Two Nations
in Laws and Religion, never to be capable of having a valid Existence.
Thirdly. We conceived the Recognition of our Claims by the Imperial Go:
vernment to be of itself an ample Security against any Attempt to give effect to
the Provisions of the Act. We felt persuaded, that, acknowledging we held of
Right the same Rank in Canada as the Church of England, it never could be
the Intention of the British Government to bring our Rights into controversy
with the extensive but ill-defined Claims that might be drawn from the Attempt
to give a real Existence to the English Clergy, whose possible and ideal
Existence seems to have been contemplated by the Framers of the Act
referred to. '
' Besides, and in. the fourth place, had we conceived that there were any
Grounds for Mistrust in this Matter, we should have been completely re-assured
by the Declaration of the Members of the Imperial Government, of which the
Sentiments of the Right Honourable R. W, Horton, expressed before the Com-
mittee.'of the House of Commons in 1827, may be cited as an Instance. The
Question being put, ““Should you not be disposed to say that Government and
the Legislature of England should be very cautious of doing any thing that
could give rise to the slightest Suspicion that there was any Intention of estab-
lishing a dominant Church in that Country ?” Mr. Horton in his Reply states,
‘“That he conceives the Words Protestant Clergy to refer to the Two recognised
Establishments ;” and concludes by saying, ¢ It appears to me quite conclusive
that there was no Intention of necessarily establishing the Church of England
as a dominant Church, inasmuch as the Forty-first Clause gives a Power.to the

Local Legislature, with the Consent of the Crown, of altering all the ‘Provisions

which are contained in the Thirt -sixth, Thirty-s th irty-eight irty-
ninth, and Fortieth Clauses.” Ieventhy Thlrty elghth, hirty

I_Pipally, after taking all these Considerations into account, could any re-
maining Doubt have lingered on our Minds, it must have been dispelled by

. _ , were th laced by -
the Imperial Government, as already stated, under the Award of'e?he?‘*éz?onizﬂ
2 ;
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Legislature. We could not be supposed to imagine, that while these Questions
were unsettled they should be taken out of the Hands of the appointed
Arbitrators, and virtually decided in favour of one of the contending Parties.

Had we required any Considerations to add Force to our preceding Con-
viction, all these would have presented themselves to us; but in reality we
sought nothing further than the Pledge of the Impefial Government, and in
loyal and confiding Faith we rested on its reiterated Assurances, of effective
Remedy being afforded us.

Thus were we waiting when the astounding Intelligence was communicated
to us, and that by the Authority of the Imperial Government itself, the Stand-
ing in the Colony, on the seeming Possibility of some Day attaining which the
Church of England had hitherto grounded its extravagant Pretensions, had
been actually granted it; that the Clauses in the Act of 1791, empowering the
Sovereign to authorize the Governor, with Consent of the Council, to establish
the Rectories of the Church of England, to be held as fully and amply, and on the
same Terms and Conditions, as Parsonages or Rectories in England, had been
actually carried into effect, and that the Endowment had been made out of
Lands the Clergy Reserves, the Allotment of which, as has been stated, had
been previously assigned to the Provincial Parliament. '

. The Intelligence was of such a Nature that at first it seemed to us incredible ;
and when the Fact was known, and it was publicly declared that Rectories had
really been appointed and endowed over all the Province, we felt convinced
that the Measure must have been executed without sufficient Authority, and

would turn out to be ineffective and null. We were confirmed in this Belief

from the Despatch of Lord Glenelg to Sir Francis Head, in which he states
that the Home Government knew nothing of it, and therefore could not have
authorized it, and were prepared to expect the Decision which Law Officers
of the Crown gave when they declared the Act neither legal nor valid.

Our Minds were, in consequence, just beginning to recover from the Surprise,
the Consternation, which the extraordinary Attempt had excited, when they
have been agitated afresh by the unexpected Information, now confirmed to us
by your Excellency’s recent Communication, that the Law Officers of the
Crown have reversed their former Opinion, affirming the Establishment of
Rectories, which they before held to be neither legal nor valid, to be now legal
and valid, and that the Rectors of the Parishes so erected and endowed have
the same Ecclesiastical Authority within their respective Limits as is vested in
the Rector of a Parish in England. .

Against this evident Violation of the Rights of the Church of Scotland we
protest, and that on the following Grounds :—1st, the Authority on which it is
asserted they rest, is said to be derived from a Despatch transmitted by Lord

Bathurst, in the Reign of George the Fourth, in 1825, but the Existence of
" which was not known, and which was not acted on, till the Reign of William
the Fourth in 1836. ) ) o

To us it appears that this is an Authority, under any Circumstances, insuffi-
cient for the Purpose, asimple Letter from the Secretary of State communicating
his Opinion in favour of the Measure not constituting that full Royal Sanction
indicated by the Terms of the Act. But should it, nevertheless, be maintained
that this is a sufficient Sanction, the Minister being to be held the Organ through
“whom the Royal Purpose authoritatively emanates, it must at least ]o.e grani;ed
that this Purpose can only so emanate when guarded by those Securities which
are constitutionally provided for its being truly conveyed, uninfluenced by
Misrepresentation of Arguments or Mis-statements of Facts. .

The Securities constitutionally required for the:Voice of the Minister thus
validly conveying the Royal Will are his Responsibility to his Sovereign and
his Country. He is responsible to the former conveying it truly and exactly ;
he is responsible to the latter for any thing contained therein prejudicial to
the Subject, proceeding, as in such a Case is cqnshtutxongﬂy to be presumed,
from the Royal Ear having been abused by his own Mis-statements or Mis-
representations. This constant Responsibility of the Minister, one of the
guiding Principles of our free and enlightened Constitution, gives, 1815 ac-
knowledged, great Authority to all Acts of his that have been guarded by it,
but in-the Case before us the Sanction which ministerial Acts thus receive
is entirely wanting.

.(418.))7' ° S In
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there is no Security that the Missive of Lord Bathurst in
he Will of His Majesty George the Fourth, for it is first
as Authority for the most important Changgs,'now,
when the Monarch has for Years been laid in the Tomb ; s.ec.ondl,y, ]1£ issues
without being subject to the constitutional Check of the lyhﬁlst_er s Respon-
sibility to this Country, for it issues long after Lord Bathurst’s : etu*en;le':n}t1 Tom
Office, when he has no longer those Consequences to drea to which that
Minister subjects himself who is known to _have given to h‘1s Sovereign culpable
Advice, or Advice that incurs the just Odium of the People. .

On these Grounds, therefore, we maintain that the Despatch of Lord
Bathurst in 1825 cannot in any Sense be held to convey a trustworthy or
valid Expression of the Royal Will, and cannot consequently communicate
that Authority which the Act requires. . . .

Such a Course of Procedure is also, we hold, obviously at variance with
the Enactments of this Statute of the 81st Geo. 8., from which it should derive
lts'II?}?zcgi':atute empowers * His Majesty, His Heirs and Successors, to_autho-
rize the Governor or Lieutenant Governor in Upper Canada from Time to
Time, with the Advice of such Executive Council as shall have been appointed
by His Majesty, His Heirs and Successors, to constitute and erect,” &c.
The Phraseology clearly indicates a co-existing Sovereign, Governor, and
Council. ' ,

But if the Despatch of Lord Bathurst of 1825 be assumed as valid Autho-
rity for establishing the Rectories, it is assumed contrary to the evident
Meaning of the Expressions of the Act that the Authority is valid, though
given by one Sovereign, operated on in the Reign of another; given to
One Governor, neglected and disobeyed by him, executed by a succeeding

In the first place,

made public and cited

" Governor; acted on, not with the Advice of Counsellors previously appointed,

but with the Advice of Counsellors not in Office till long after ; such a Course
of Procedure, as it is evidently informal, must be held to be void. Our Ob-
jections on this Head are not merely formal; they are -grounded upon a
careful Examination of the obvious Intentions of the Act, and inevitably
arise from a due Consideration of its Provisions. All Analogy justifies us in
maintaining, that when the Laws appoint different Powers as necessary to the
Execution of any Measure, they do so that these Powers may do so as Checks
on each other. :

That they may effectually do so, however, it is always provided that the
Agency of these Powers be concurrent ; so only it is obvious can their mutually
restraining Influence be effectually exercised. ‘ :

Not to enlarge on an admitted Principle, we may ask what irremediable

~ Damage to British Legislation, and what interminable Confusion to its Proce-

dure, would not be produced were it competent for the House of Lords to pass

any Bill which had ever passed any preceding House of Commons, or for any

%)vereign to dissent to any Bill which had ever thus slipped through both
ouses.

The obviously mischievous Tendency to the Introduction of such a Mode of
Procedure into the Legislature of the Empire but faintly images its Evils in this
Case, for not only would it render the Provisions of the Statute nugatory in the
Prevention of Error, but by removing the necessary Publicity of the earlier
Stages of the Process, and the Check on Human Passions and Prejudices which,
Publicity furnishes, it would make these very Provisions the Instruments
prompting to the Commission of Error.

I_t .is obvious that, were it authorized, a Colonial Minister, restrained from
advising certain Measures by a salutary Dread of the public Odium and personal
Inconvenience likely to arise from them were they to be carried into immediate
Operation, might yet be easily led to procure the Regal Authority for their being
effected were he sure that this could only happen at some remote Period, when
he would no longer personally have Reason to fear the Consequences. Isit to
be believed that any Minister can thus indefinitely lock up the Royal Prero-
gative? That the Royal Will is to be sought for, not in the Breast of the
living and breathing Monarch, but in the musty Folds of some old Document
deposited in the Archives of the Colonial Executive Council? That from
thence, to the Astonishment of the reigning Sovereign and his Ministers, the

Dismay
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Dismay of the People, it is to issue for the Purpose of changing the whole
Ecclestastical Condition of the Province? Such a Supposition seems to be an
Insult to Common Sense, a Libel on the well-guarded and intelligent, the open
and straightforward Course of British Legislation.

Finally, we hold the Establishment of the Rectories invalid, and from the
superior countervailing Force of the Articles of the Treaty of Union of the
Two Kingdoms of England and Scotland.
~ We maintain that no Act can truly emanate from the Sovereignty of Great
Britain destructive of the Principles from which the Monarch derives its Exist-
ence, and on which it rests; that the Articles of Union of the Two Kingdoms
of England and Scotland, being the very Basis of the Monarchy, can in no way
possibly be infringed or violated, and that, therefore, whatever pretends to
violate or infringe them is to be esteemed essentially powerless and void. We
maintain this Measure is thus essentially powerless and void, because it can have
neither Power nor Reality but through a flagrant Violation of them. |

The Articles of this Treaty, solemnly ratified by the Delegates of both
Nations, ere they merged themselves into a United Kingdom, secure to the
Natives of both a Community of all Rights, Privileges, and Advantages which
do or may belong to either. :

Canada being a Colony conquered by the Arms of both Kingdoms subse-
~quently to their Union, every Advantage which it presents ought consequently,
in virtue of these Articles, to be available alike to Scotchmen and Englishmen.
In contravention of this great and fundamental Principle it is pretended that a
Despatch of Lord Bathurst’s gives valid Authority to the Governor and Execu-
tive Council of the Province to portion it out into Rectories of the Church of
England, and to divide among the Incumbents of these Rectories the whole
Provision made for the Support of a Protestant Clergy, amounting to a Seventh
Part of the Lands of the Country. '

Before such Authority in any Measures that may have taken place in de-
pendence on it can have Validity, we demand that it be shown what Equality
of Rights it allows between Scotchmen and Englishmeén when it pretends to
have Power not to leave the former a Spot to put his Foot on where he shall
‘not be subject to a Rector of the Church of the latter, having, according to
the Opinion of the Law Officers of the Crown, ¢ the same Ecclesiastical
Authority as is vested in the Rector of a Parish in England.”

We demand that it be shown what Equality of Advantage it would permit
to Englishmen and Scotchmen when it would bestow One Seventh of the
Colony on the Church of the former, and would not leave a single Acre for the
Church of the latter. -

Until this be shown, we utterly deny the possible Validity of the Authority.
We solemnly protest against any Proceedings that may have taken place in
reliance on it, and hold them ineffective and null, as being a direct Opposition
to the fundamental Laws of the Monarchy. o

To all which I respectfully crave your Excellency’s Attention, in Name and
by Appointment of the Commission of the Synod of the Presbyterian Church
of Canada in connexion with the Church of Scotland.

(Signed) ArexanpEr GaLE, Moderator.

Hamilton, 18th July 1838.

o , (No. 2.)
Executive Council Chamber at Toronto, Thursday, 9th August 1838.

PrESENT : ; _
The Honourable Robert Baldwin Sullivan, Presiding Councillor.
The Honourable William Allan.
The Honourable Augustus Baldwin.
The Honourable John Elmsley. .

- The Honourable William Henry Draper.

To His Excellency Sir George Arthur, K.C.H., Lieutenant Governor of
the Province of Upper Canada, and Major General commanding Her
Majesty’s Forces therein, &c. &c. &c. :

" May it please your Excellency, _
The Council have attentively perused the Memorial or Protest of the Rev.
Mr. Gale, transmitted by him, as Moderator, ¢ in Name and by Appointment
(48.) K of
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of the Commission of the Synod of the Presbyterian Church of Canada in con.
nexion with the Church of Scotland,” to your Excellency. )

They have noticed with mingled Surprise and Regret the Tong of this Docu-
ment, and the Spirit in which the Reverend Moderator has felt it necessary to
urge the Claims of the Members of the Established Church of Scotland resident
in this Province upon Her Majesty’s Government.

The Council are sorry to observe the reference made to an alleged Speech of
the Attorney General as a Member of the House of Assembly. Af:ter the full
Explanation which has been given by that Officer with respect to it they can
only suppose that this Explanation has never come under the Observation of the
Reverend Moderator, or he would not have reiterated as genuine the Report
of a Speech the Authenticity of which now rests cn the sole Authority of a
fugitive Traitor, and so far from desiring to exclude the Church of Scotland
from participating in the Reserves the Journals of the House of’ Assembly prove
the Readiness of the Attorney General to place it in the Power of the Crown
to meet every Claim that Church has advanced, in such Manner as the Sove-
reign might deem just and expedient. . o

But whatever may have been the Views of the Attorney General the Council
think it right to observe that there is no possible Ground on which they are
to be looked on as the Opinions of the Imperial or Local Government on this
Question, or as expressing the Sentiments of either. )

The express Invitation on the Part of His late Majesty to the House of
Assembly, ¢ to consider how the Powers given to the Provincial Legislature by
the Constitutional Act, to vary or repeal this Part of its Provisions, can be
called into exercise most advantageously for the spiritual and temporal Interests
of His Majesty’s faithful Subjects in this Province,” coupled with Lord Glenelg’s
Despatch of the 15th December 1835 to Sir F. B. Head shows clearly the
Desire of His late Majesty that the Opinion of the Colonial Legislature should
be fully expressed on this important Subject ; and that as regarded the Govern-
ment, 1t was in every Sense of the Word an open Question, on which all the
‘Members, whether holding Office or not, had’ the Right of freely advocating
their own Views; in so doing, however, no one could in the slightest Degree
be considered as uttering the Sentiments of the Government. _

But the Council still more regret that in the Assertion of the Claims of the
Church of Scotland Topics should have been adverted to replete with perilous
Recrimmation, and calculated to revive those Feelings of Hostility: which,
Centuries ago, existed between the Natives of North and South Britain. The
Council cannot understand for what good Purpose such Allusions are made, or
what Connexion with the Subject is to be found in the following Passage :
“ We see England first consenting to receive from us a King, and then seeking
to be incorporated with us as a Nation.” '

The Council cannot pass over this Passage, and others of a similar Character,
without declaring it as their Conviction that their Utterance is uncalled for b '
the Occasion, and distasteful to the Scottish Inhabitants of Upper Canaday
They do not believe that Scotchmen, whether Episcopalians, Catholics, or
Presbyterians, whether Members of or dissenting from the Established Church
of Scotland, desire that the Ashes of Wars, long since past and almost forgotten
or remembered only to be deplored, should be raked up in order to discover
if there be yet a Spark remaining which may seem to rekindle Strife and
Animosity between them and their Brethren of the United Kingdom.

The Council abstain from any Examination of the Arguments contained in this
Protest, as more properly falling within the Province of the Legislature ;
and notwithstanding the Difficulties which have hitherto presented tﬁemselve;
on a satisfactory Adjustment of the Question, and though the Agitation it
present Stafcq has created is “a great Evil, it is not such as to exc%ude ev .
Hope of Mitigation by the natural Progress of Discussion, and by the Infl eery
of that Spirit which in public Affairs not seldom suggests to Parties alikele1 nlc'e
8tous for the geneyaﬁ Gog(il sorr}e gutua.l Surrender of extreme Views, and sg?n:

ompromise on either Side of Difference, whi i i
appeared irreconcileable.” toh at firt Sight might have

All which is respectfully submitted.

(Signed) - R.B. SuLLivaw, P.C.
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(No. 3.)

To the Queen’s Most Excellent Majesty,

May it please Your Majesty,

We, Your Majesty’s most dutiful, loyal, and devoted Subjects, the under-
signed Magistrates and others composing the Grand Inquest for the District
of Bathurst in Your Majesty’s Province of Upper Canada for Your Majesty’s
Court of King’s Bench, beg to approach Your Majesty with the most profound
Respect for Your Majesty’s Royal Person, and our devoted and zealous Attach-
ment to that glorious Constitution which has placed Your Majesty and Your
Majesty’s illustrious Forefathers on the Throne of One of the most powerful and
most enlightened Empires in the World. Whilst we unite our Voices of Con-
gratulation with every Corner of Your Majesty’s vast Dominions on Your
Majesty’s Accession to be enthroned in the Hearts of Your People, we have to
lament that these Provinces, which, in point of Extent and intrinsic Value, form
no inconsiderable Portion of the British Empire, should have been an Exception
to that loud Burst of joyful Acclamation which hailed the Commencement of
Your Majesty’s Reign, by a Rebellion the most uncalled for and contemptible
that ever disgraced any Country; yet we rejoice to think that Your Majesty’s
loyal Subjects, even without the Aid of almost any Military Force, have proven
their sincere Attachment to Your Majesty and the unrivalled Laws of their
Country, by crushing that foul and unnatural Rebellion to the Dust.

Yet, whilst we rejoice that a Traitor dare not raise his Voice in our Land, it is
with extreme Sorrow that we learn that an Attempt is about to be made to
wound the Feelings, and, we dread, to alienate the Affections of a great Propor-
tion of Your Majesty’s truly loyal Subjects, by Encroachment on their most
sacred Liberty—the Liberty of Conscience, by attempting to establish the
Church of England, with the same dominant Powers as it possesses in England,
in this Province.

Far be it from us to undervalue that Church at the Altar of which our
beloved Sovereign bows, and to the Doctrine and Discipline of which several
of ourselves firmly adhere, nor do we, in this our humble Address to Your Ma-
jesty, mean to advocate any particular Claim that it or the Church of Scotland
has to any special Endowments of Lands, or other public Grants or Emolu-
ments ; but we beg most sincerely to assure Your Majesty, that, in our Opinion,
it would be the most unwise and impolitic Scheme that Your Majesty’s Advisers
could possibly devise for the Peace of this Province, to attempt fo establish any
Church with dominant Powers within it.

It would be easy to show to Your Majesty the real Proportion which the
Members of the Church of England bear to the rest of the Population, and
which, we are convinced, would at once satisfy Your Majesty, that she has not
a Shade of a Claim, in point of Numbers, to any Supremacy; but we trust
that this will not be necessary, and that Your Majesty will be graciously
pleased to take such Steps as will allay the Fears of your loyal and dutiful
' Subjects, and completely prevent any true Cause of Envy or Jealousy amongst
them.

(Signed) James Wylie, Foreman. John M‘Intyre, J. P.
J. MKay, J. P. Daniel Fisher, J. P.
Simon Fraser, J. P. ‘Wm. Thomson, G. J.
Donald Fraser, J. P. Anthony Leslie, J. P.
Dan. O’Connor, J. P. J. M‘Naughtan, J. P.
Josias Tayler, J. P. Geo. Buchanan, J. P.
John Ferguson, J. P. Henry Glass, J. P.
John Haggart, G. J. Matthew Leach, J. P.

Arch. M‘Nab of M‘Nab, J. P. Joshua Adams, J. P.
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No. 13.
(No. 157.)
Cory of a Desparce from Lord GLENELG to Major General Sir G. ARTHUR, K.C. H.,
Lieutenant Governor of Upper Canada.

Sir, Downing Street, 24th October 1838,

I uave received your Despatch, No. 64., of the 22d September, transmitting
the Copy of a Memorial addressed to you by the Reverend Alexander Gale, as
Moderator of the Commission of the Synod of the Presbyterian Church of
Canada in connexion with the Church of Scotland, together with a Minute of
the Executive Council on this Document.

Having in former Communications fully expressed the Views of Her Majesty’s
Government on the Points to which this Memorial refers, I have only to convey
to you my Approval of your Determination, in accordance with those Views, to
endeavour to effect such an Adjustment of the Question as may be calculated to
meet the reasonable Wishes of the several Denominations of Christians in Upper
Canada, and to express my Hope that your Efforts will be attended with a suc-

cessful Result.
I have had the Honour to lay at the Foot of the Throne the Address to the

" Queen from the Grand Jury of the District of Bathurst, transmitted in your

Despatch, and Her Majesty was pleased to receive the same very graciously.
I have, &c.
(Signed) GLENELG.







CANADA.

COPILS or EXTRACTS of the CoRRESPON-
DENCE between the LIEUTENANT-GOVERNOR
of UppEr Canapa and the SEcrRETARY of
StATE, on the Subject of the Creation of Rec-
TORIES in that Province by Sir Jonx Cor-
BORNE, '

(Mr. Labouchere.)

Ordered, by The House of Commons, te be¢ Printed,

247 BMarch 1839.

141,



	9781459148185_0001
	9781459148185_0002
	9781459148185_0003
	9781459148185_0004
	9781459148185_0005
	9781459148185_0006
	9781459148185_0007
	9781459148185_0008
	9781459148185_0009
	9781459148185_0010
	9781459148185_0011
	9781459148185_0012
	9781459148185_0013
	9781459148185_0014
	9781459148185_0015
	9781459148185_0016
	9781459148185_0017
	9781459148185_0018
	9781459148185_0019
	9781459148185_0020
	9781459148185_0021
	9781459148185_0022
	9781459148185_0023
	9781459148185_0024
	9781459148185_0025
	9781459148185_0026
	9781459148185_0027
	9781459148185_0028
	9781459148185_0029
	9781459148185_0030
	9781459148185_0031
	9781459148185_0032
	9781459148185_0033
	9781459148185_0034
	9781459148185_0035
	9781459148185_0036
	9781459148185_0037
	9781459148185_0038
	9781459148185_0039
	9781459148185_0040
	9781459148185_0041
	9781459148185_0042
	9781459148185_0043
	9781459148185_0044
	9781459148185_0045
	9781459148185_0046
	9781459148185_0047
	9781459148185_0048
	9781459148185_0049
	9781459148185_0050
	9781459148185_0051
	9781459148185_0052
	9781459148185_0053
	9781459148185_0054
	9781459148185_0055
	9781459148185_0056
	9781459148185_0057
	9781459148185_0058
	9781459148185_0059
	9781459148185_0060
	9781459148185_0061
	9781459148185_0062
	9781459148185_0063
	9781459148185_0064
	9781459148185_0065
	9781459148185_0066
	9781459148185_0067
	9781459148185_0068
	9781459148185_0069
	9781459148185_0070
	9781459148185_0071
	9781459148185_0072
	9781459148185_0073
	9781459148185_0074

